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1 8 HE 
Right Honourable ARTHUR ONSLOW, Eſq; 
— of the Houſe of Commons, 


1 E. Gait Macceries of the b Age, : 


Patron and Encourager of Learning, which 


18a ö Support as well as Ornament of Go 
vernment, and without which no Nation or King- 

dom can long flouriſh, This Volume (being Part 
of a General Abridgment of Law and Equity, 
and which is highly honoured by ſo celebrated a 
Name being inſerted as a Subſcriber thereto) is 


moſt Humbly and 2 dedicated by 


Your Moſt Obedient, 


Moſt Reſpectful, 


And Moſt Oblig'd Servant, 


CHARLES VINER. 
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Thomas Aylmer of 
The Hon. Thomas 


' VB John Belfield, Ejq; Serj-ant ar Law. 
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A. 
OHN Agar, E.; Serjeant at 
Sir Thomas Acland, Hart. 
Mr. Oliver Acton of the Inner-Temple. 
Anthony Allen, E/; one of the Matters 
UC V 
Rob. Andrews of Groſvenor-Hrect, Eſq; 
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| George Brampſton of the Middle-Temple, 


EIq; | 


| John-Ffreke Brickdale of the Middle. 


Temple, Eſq; | 
John Littell Bridge of the Inner-7emple, 
Mr. | beperar Briggs, Clerk of Wea- 
ors Hal, i 5 0g 


Johu Aſpinall of the Middie-Temple, Eſq; | Edmund Browne of Lincoln's-Inn, Eſq; 
| ohn Tracy Atkins of Lincolu's-Inn, E1q; John Browning of Lincoln's -Inn, £lgs © - 
Robert Atkinſon of Z1acoin's-Ian, Eiq; | i homas Burrel ot the Iuner-Jemple, Eſq; 


Petersfield, B19; 

Juſtices of the Court of Common-Pleas. 
Edward Bootle, E/q; Serjeant at Law. 
Edward Bacon of Norwich, Eſq; 


Henry Bankes of Lincol's-Inn, Eſq; 


Francis Earnard of the Middle-Temple, 
„FFF 


hire, A. M. . 
The Hon. Henry Bathurſt of Lincoln s- 
——C__ 
* Mr. Batty, of Sheffield. = 
Mr. Henry Beavis ot Barnſtaple in Devon. 
Hugh Barker Bell of Ay/esbury, Eſq; 


Arthur Bernard of the Midale-Temple, 
Mr. ; "i Betteſworth of Portſea in 
Hants. 8 
Robert Bicknell of the Tnncr-Temple, Eſq; 
Mr. Rich. Billinghurſt of Haſlemere in 
Surry. 5 
W 1. Biber of Frenſham in Surrey, Eſq; 
Tho. Blencow of Inner-Temple, Eſq; 
Tho. Bolichoe of Middle- Temple, Eiq; 
John Bond of the Inner-Jemple, Eſq; 
Thomas Bontoy of Middle-Jumple, Elq; 
Sir Tho. Footle, Kut. Chancellor to his 
Royal Highneſs the Prince of Wales. 
James Booth of Lincolu's-Inn, Eſq; ' 
Thomas Borrett, I/; one of the Protho- 
notar ies of the Court of C. B. 


William Baker of the Middle-Temple, Eſq; 
Robert-Monteith Baldwin ot the MHia- 
= odie-Tample, Eſga ; 


The Rev. Mr. Baron of Northampton 


Birch, Knt. one of the 


James Burrow, Maſter of the Crown- 


' Office in the 1nner-Temple, Eſſj; 
Leonard Buxton ot che /nner-Temple, Eſq; 
*Mr. Francis Buxton of Eurnivals- Inn. 

| (? N ; 


| The Honourable Charles Clerk, Eſq; one 


ol the Barons ot che Court of Exchequer, 
The Honourable Edw. Clive, /i; one of 


the Barons of the Court ot Exchequer, 


| Tho. Caldecot ot the Midale-Temple, Eſq 


Sir William 
Londa. 15 
Peter Calvert, K; 


Francis Capper ot Lincolu's-Iun, Eſq; 


Calvert, .Knt. Alderman ot 


Tho. Carew of the Mddle-Temple, Eſq; 


John Carew oft Nor/olk-freet, Eſq; 


| *Mr. Edward Carter of Theakflone. 
| Mr. John Chatheld of Ripley in Surry, 


3 Mr. Jerningham 
Luke Benne of the Middle-Temple, Eſq; | Clerks-Ofpce. © 
Rich. Bennet ol the Iuner-LJemple, Eſq; | John Cholwell of the Inner-Temple, Eſq; 
Rich. Ferenger of the Inzer-Zemple, Eiq; John Cholwich of the M:ddlc-Tez 


Rich. Cheſlyn of the Inner-Zemple, Eſq; = 
Chevely oft the Six 


| pl 2 Efq 4 
Francis Chute of Lincoln's-Inn, Eſq; one 
of His Majeſty's Counſel learned in 
BEA. fd. 
Godfrey Clarke of Chilcot in the County 
ot Derby, Elq; . V 
John Clarke of the Inner-Jemple, Eſq; 
Thomas Clarke of Lincoln's-Inn, Eſq; 
one of His Majeſty's Counſel learned 
in the Law. 5 , 
Mr. Dennis Clarke of Gray”s-In7. 
Richard Clay ton otche Inner-Temple, Eſq; 
The Rev. Thomas Clifton, D. D. and 
Rector of Boten in Wilts. N= 
John Collier of the Midale-Temple, Eſq; 
George Cook, F/q; Chief Prothonotary 
of the Court ct C. B. ” 
John Cooke of 1'xcter, Eſq; 


Sir john Cuſt, Bart. 


Philip Drake of the Inner-Temple, Eſq; 
Mr. john Drake of Tavifflock 
Edw. Drewe ot the Middte-Temple, Eſq; 
Matthew Duane ot Gray's-Inn, E1q; | 
John Dyneley (EATING , Ely; 


Mr. Charles Eades of Petersficld, Hants. 
Mr. John Edgcomb of Zavifuck in the 


John Edwards of Shrewsbury, Elq; 
Mr. Thomas Edwards of Cardiff in 
_ Glaworganjbire. © Ws 3 0 


Jobs Farrbill of Chichefter, Eſq; 
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Names of the Subſcribers. 


Samuel Cox of the Inner- Temple, Eſq; 
Mr. William Cranſton Attorney at Law 


in Fobnſon's Court, Fleet-ftreet. 
Thomas Craſter of Eſq; 
Bertram Craſter of Gray's-Iun, Eſq; 
* Mr. Crooke of Barnſley. | 
Samuel Cruwys of the Ianer-Temple, Eſq; 
Roger Cumberbach of Cheſter, Eſq; 


| ' FRG. 
The Honourable James De Lancey, E/z; 
Chiet Juſtice of Neu- Jork. 
Richard Draper, E/ã; Serjeant at Law, 
_ for 2 Setts. 8 „„ 5 
Mr. Tomkyns Dew of the Inner-Temple. 
William Douglas of the Midale-Jemple, 
Chriſtopher Doyley of the Inner-Temple, 


William Eyre E/q; Serjeant at Law. 


County of Doors, 7 
Edwards of Shrewsbury, Eſq; 


Kingſmill Evans of Linccn's-Tan, Eſq; 
Thomas Evans E/q; Recorder of Bury. 


The Hon, Sir Michael Foſter, Kat. one 


of the Juſtices of the Court of Kings- 
Bench. - ud 


hriſtopher Fawcet ol the Iuncr-Temple, 


Jn Fenton of the Middle-Temple, Eſq; 


everſham Filmer of Lincoln's-Inn, Eſq; 
Robert Filmer of the Middle-Temple, Eſq; 
Forbes Fiſher of the Ianer-TJemple, Eſq; 

ohn Floyer of Lincolu's-Inn, Eſq; 
13 Forſter of Grap's-Inn, Eſq; 
Mr. Robert Fulwood of Whitchurch in 
Hants. 8 


The Hon. Nathaniel Gundry, Eſq; one 


of the juſtiees of the Court ot Com- 
mon Pleas. 


- 


Pierce Galliard of Lincoln's-Fun, Eſqg . 
Joſeph Gape of che Middle-Temple, Elq; | 


Patrick Garden of Lincoln's-Inn, Eiq; 
ames Gilpin ot Oxford, Eſq; 
Mr. John Grace of Sourbwark, 


” oh | Wm. Hippelly of Lincoln 's. Jun, Eſq; 
Vigerus Edwards of the Inzer-Temple, Eſq; 
Thomas Elder, E/q; ES 


Charles Green of Lincoln's-Iun, Eſq; 
Edward Green ot the Middle-Temple, Eſq; 
Thomas Gregg of Lizc:ln's-Tan, Eſq; 
George Grenville of the Inner-Temple, Eſq, 
James Grenvilleofthe Midale-Temple, Eſq, 
Wm. de Grey of the Midale.- Temple, Etq; 
John Griffith of Garn in the County of 
N Denbigh, Eſq; | 5 TY 5 
Mr. Thomas Griffith of Ofiveftry in Shrop- 
Ve. | Wo | | 
William Hayward /; Serjeant at Law. 
Thomas Huſſey E/; Serjeant at Law. 


L 
4 


| Eiqʒ | 1 f | 
Henry Hall of the Inner-Temple, Eſq; 


| Mr. John Hand. 5 
| Job Hanmer of Lincoln's-Inn, Eſq; 


| Roberc Harley of L:ncola's-[ng, Eſq; 

| Robert Harper ot Lincoln s-Ius, Eſq; 
Henry Hatſell of the Middle-Jemple, Eſq; 

Chriſtopher Hawkins of Cornwall, Eg; 


Mr. Jonn Hawkins ot Helſton in Cornwall, 


Arthur Heigham ot, Etq; 
| Robert Heuly ot che — Temple, Eſq; DY 
| Thede Haywood ol the Inger-Teinple, 


* Mr. Heylas of Miton. 


| * Mr. John Hildyard of Tor, Bookſeller. 
| Peter Holtord of Lincoln's-Inn, Elgq; 
| Mr. Charles Hore ol (Zreat Qucensſtreet. 
John Houle ot Norwich, Eſq; 

Mr. Hunt. V 

Mr John Hurſt of Aldermanbury. 
Matthew Hutton of Lincoln's-Inn, Eſq; 
Mr. Francis Hutton ot Grays-Iun. 


[Gorge Hyde of Frodſham in Cheſhire, Eſqs 
Nicholas Iyett of the Ianer-Jemple, Elq; 


{ 
{ 


Barth. Jeffery of the Midale-LJemple, Eſq; 
| Mr. J. Ingram of Bewdley. : TOs 
Paul Joddrel jun. of Lincolu's-Inn, Eſq; 
Mr. Theodore johnſon of Lincoln's- Inn, 
Peter Johnſon ſen. of Zork, Eſq; 
Arthur Jones of Linceln's-Tan, Eſq; 
| Charles Joye of the ſuncr-Temple, Eſq; 
Peter 1e ot the Iuner- Temple, kſq; 
John Ivie ol the Iuner-Zemple, Eq; 
Richard- Johnſon Kettleby, Ei; Serjeant 
at Law. : 
| William Knipe of Lincdla's-Inn, Eſq; 


| Cheſter-Moor Hall of the Inner-Temple, 


William Hamilton of Zizcola's-lnn, Eſq, 


TGeorge Hill of the Middlle-Temple, Eſq; 
Mr. William Hill of C:ford's-[an. © 


Edmund Hoskins of Lincoln S Tun, Elq; 


Samuel Jeake of the Middle-Temple, Eſq; ME 


John Jolliife of Petersfield in Hams, Eſq; 


Thomas Kyftin, of Macnan, in the County 
| * ol Carnar van, iq; 
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q; | The Right Hon. the Earl of Orrery. ] The Hon. 3 Legg; 10% one of che 


The Right Hon. Arthur On/low, Eſq; 
Speaker ot the Houſe of Commons. 
Robert Ord of Lincol#'s>inn, Elq; 
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. hope Ot way of Lincola's-Inn, Eſq; 
01 . Eden Owen of Garthangarad in Meri 


onethſbire Eiq; Prothonotary of North, 
Wales Circuit. 


Thomas Owen of Lincoln Inn, Eſq; 
. 


Sir Samuel Prime, Kut. one of His Ma- 
jeſty's Serjeants at Law. 

* John Page of Watergate in Saſſex Eſq; 

= Richard Parminter of the Mudale-Tampie, 

5 Etc 

Mr. Abele Pentound of Dartmonth, in 
the County of Devon. 


9 Pickering of Gray s-Inn, Eſq; 
Charles Pillworth of the Inner-Temple, | 
YO 
* Thomas b Place j Jun. of Jork, Eſq; 
William Plaxton of „Eſq; 1 
German Pole of Kaders in the County 
of Derby, Eſqʒ; 
E. Pollen ot Lincoin Inn, Eq; -:- 
amuel Henry Pont ol Lincoiu Inn, 
Eſqʒ 
. Poole of Lincoly' s- "= Eſq; 
'Thomas Potter of rhe Middle-Temple, Eſq, 
Mr. George Powell of Simond's-1nn. 
Charles Pratt of the Inzer-Temple, Eſq; 
Iſaac Preſton of Norwich, Eſq; 


the County of Devon. 

' John Probyn of Lincoln's-Inn, Eſq; 
George Proctor of the Middle-Temple, Eſq; 
Mir. George Auguſtus Proſſer of Portſmouth. 


3 ot Cardigan, Eſqʒ 

Walter Pryſe of ane in che County 
of Oxon, El; 

1 Join Puleſton, Eſq; 
= Richard Pulcſton, Eſq; 
= W 1 Purcas of the 22 
[> ng Allen Puſey | in Portigal-Rom, 

Lincoln's-Inn- Fields, Eſq; 


John Pyne of the Miadle-Z emple, Eſq; 
R. 


= Artorney-General. . 
Humphrey Rant of Ipſwich „Eſq; 
Mr. John Reyner. 

Mr. William Ring of the Bath. 


ſeanc Mr. Richard Ning ot Cheritou in Somer- 
© | ſeiſbire. 
5 Tue Rey. Mr. Benj. Robertſhaw, A. A. 


Mr. George Prideaux of Kingetridg in 


Thomas Pryſe of Gogerthan, 1 in che County 


Sir Dudley Ryder, Knt. His aer 8 


Barons of the Court ot Exchequer. 
The HonourableSociety of Lincoln's-Inn, 
Edward Leeds, Eſq; Serjeant at Law. 
John Lacy ot "Lincoln , Eſq; 

Mr. John Lacy of Farnham in Surry. 

Francis Larwood, %; Steward of the 

City of Norwich. | 
ohn Lawſon of the Jener-Tauple Eſqz 

wn. Lawſon, E/q; 

Mr. Humphrey Leigh of Exeter, 

Mr. Robert Lewis of Dolzelly: 

Mr. John Ley of Exeter. 

05 Lowe of Midalewiche in Cheſhire, 

3 
— e of the Middle-Temple, Eſa; 


Sir Richard Lloi d, Kut. one of His Ma- 
Thomas Fhillips of the Midate-Tempte 


jeſty's Counſel learned in the Law. 


|'Thomas Lloyd of Afon near Ofweſtre ; 


in Shropſhire. 


Mr. Thomas Lloyd, Aﬀocigte to the 
Ld. Ch, Juſt Willes. 


5 | J ohn Lupton of the lernt, Eſq; 


The Right Hon. the Lord Viſcount 


Montague. 


6 The Hon. Mr, Baron Manwaring of 


| Cheſter. 


1 The Hon. W iliam Murray of Lincolu's- 


Inn, Eſq; His Majeſty's Solicitor- 
| General.” 
| Mr. Rich. Maddox of the Inner-Temple 
John Manley of NG + 
Ian Maire of Gray Inn; is... 
omax Martin of Lincoln's-Inn, Eſq; 


John Maſon of the Middle-Tmple, Eſq; 
Thomas Maſon of the Middle-Temple, 


Eſc 
Mr. Ter May deſley, of Wigan i in 

the County of Lancaſter. 
Mr. Mayer of Lynn-Regis in Norfalk. 
William Melmouth ot Lincoln's- Inn Eſq; 


. Mildmay of the Middle-Temple, 
95 


Thomas Miller of the Middle-Tempte, Eſq; 5 


Ed ward. Mills of Lincoln's-VIunn, Eq; 
Henry Mitton, Eſq; 


Mr. John Moody of Havant in Hants.” | 
N. 


ohn Nanney of Maeſypandy in the County 
] of Merioneth, Eſq; 4 


George Nares of the Tuner-Temple, Eſa; 
Mr. William Newland ot na _ 
Inn. 


Walter Noel, Eſq; 
| Anthony Norris of — „Eſq; 
William Norris of Norwich. Eſq; 


WY Norton of the Midd'--Temple, 
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Francis Rock of Linea -in, Eſq; | % | 
Richard Ie of Lincoln' g- Inn, a; | Sir Simon Urlin, Kut. Serjeant at Law, 
and late Recorder of the City of Lon: 
8. don. 
Matthew Skinner, Eſq; one of His | Thomas Vetnon of Glouceſter, Eſq; 
Majeſty's Serjeants at Law, and Chief Robert Viner of Lincoluſhire, Eiq; 
ſuſtice of Cheſter. Thomas Vivian of Lincoln's-{nn, Eſq, 
Richard Samborne of Lincoln -In, Eſq; Ed w. Umtreville ot che lud. Tal, 
Mr. John Searle, Proctor of the Arches- | Eſd; : 

Court of Canterbury. W. : 
William Selwin of the {nner-Temple, Eſq The Hon. Benj Whitaker, E Chief 
Richard Shad well of the Middie-Templc, | Juſtice ot South-Carolina, 

Eſq; | Edward Willes, X/q; one of His Majeſ⸗ 
Walwyn Shepherd, Deputy Steward off ty's Serjeants at Law, and Attorney- 
the Ciry of Hereford, Eſq; || General of the Dutchy Court. 
John Skinner of Lincoln's-Inn, Eſq; | William Wynne E/; Serjeant at Law. 
Robert Aglionby Slany, ER... John Wale ot the / nner-Teinple, ae 
Sir Edward Smith ot Hull- Hall in Ef, Mr. Timothy W aldoe. 
Bart. | Mr, ——— Walker. : 
Ar. James Smyth of Faft-Dereham, in Charles Waller ot Lincoln Ins, Eſq; 
Noro. Thomas W arkhouſe of Norwich, Eiq; 
Mr. Thomas Sourhcor of Otter St. Mary, Thomas Warner of Gray n Ela; | 
in Devon, Sir John Webb, Bart. 
Mr. Henry Spencer of Thorpe. Place, i in | Edward Webb of Gr 'a)'s-Tan, Eſq; — 
Surrey. | Robert Webb ot the Md, e-Temp ple, Eſq; = 
ur Spooner of Lincoln's-Inn, Eſq; | George Wegg of Colcheſter, Eq; 
John Stanhope ot Horsforth, Eſq; | [Spicer Weldon ot Lincoln un, Eſq; 
— Stanitorth of Lincoln's-Inn, Eq; | William Whitaker ot the Middle-Toupte 
John Srarky of the Ianer-Tempie, Elq; | Eiq; 
e eee ot the Middle-Temple, Eſq; gk John W hite of Port/i outh, 
F homas Stephens ot the Inner-Temple, Eſq, * Mr. Whytehead of Thirsh, _ 
John Stracy, Eſq; Recorder of the Ciry Randall Wilbraham of Lincoln Ius, = 

of Toute: | Eſq; hs” 7 

| Wm. Strahan of Doffors-Commons, L. L. D. Edward Williams, Eſq; 13 
Mr. John Strangwayes of Pork. Ar. Courtney Williams of 2 mouth. = 
* Sir Simeon Stuart, Bart. Mr. Edward Williams of Winchefter- = 
Lewis Stucley ot the Middle-Temple, ' Street, London. 3 

E q; tor 2 Setts. [Robert Williams of Weh Eſq; 135 
Edward * of Stow Market, Eſq; John Williams of Lincolus-l un, Elq; | 3 

| [Peckham Williams ot Chic hefter, Etq; . 

| T. Ir. John Williams at Pearyn i in Cornwall, KC 

The Right Hon. the Lord Teynham. Mr. William Williams of Exeter. 

The Honourable Society of che Midale- Rich. Wilton of the Meddle-Temple, Eſq; LT 
IN {| Humph. Wirley of the Inner-Temple, Eſq; ' 
'The Hon. John Talbot, Eſq: his Majeſ- Mr. Thomas Woodmaacee of Port- 

ty's other Juſtice of Cheſter. | mouth, | 

William Talbot of Lincoln s- Inn, Eſq; Mr. Simon Worth of Z. verton i in 1 
The Rev. Mr. John Talman of the cy Thomas Wright of Langſton in Derty- 
of New Sarum. | ſhire, Elq; 

Joſeph Taylor of the Inner-Temple, Eſq; | Edw WW rignc of the Inner-Temple, Eſq; 

Mr. William Templeman of Dorche/ter. Sir Watkin Williams Wynn of ynſtay 
* Mr. William Thornton of Bradford. | in n Bart. tor 4 Books, 
Thomas Thuriton of the Middle-Temple, 

Ef F ; 3 

* e Topham of York, Elq; Mr. Giles Yarde of Crediton in the Coun- 

Thomas Turner ot Lincola Inn, Eſq; tv of Den. 

Joha Turton ot Orgrave in the County John Yate of the Inner- nple, E123; 

ot Stafford, Eſq; Simon York ot Ecthigg in Denbigh b:re, 
Edward Tells of Royfton, Eſq; | Efq; 
Ellis Young, 855 


ALIST of ſach SUBSCRIBERS 
from the Kingdom of Ire/azd as are come 


to Hand, 


Ireland. 
King s-Bench 7x Ireland. 


The Right Honourable Henry Singleton, Eſq; Lord Chief Jafice of the Court of 


Common-Pleas ia Ireland. 


The Right Honourable John Bowes, Eſq; Lord Chief Baron of the Court of Ex- 


chequer in Ireland. 


The Honourable George Gore, Eſq; (late) one of theJu tices of the Common-Pleas 


in Ireland. 


2 The Honourable Michael Ward, Eh; one of the Fuſtices of the King s-Bench in 


Ireland. 


The Honourabie Robert Liadfay, Eſq; ( late ) one of the Fuſtices of the Commons 


Pleas in Ireland, but now deceaſed. 


The Honourable Henry Roſe, E/q; (late) one of the Fuſtices of the King 's-Bench 
#1 Ireland, but now deceaſed. 


a The Honourable Richard — #7; one of the Barons f the Court of 
Exchequer in Ireland. 


The Honourable Archur Dawſon, Eſq: 7; one of the Barons of the ſaid Crore. 


The Honourable W illiam Yorke, Eq; one 7 the Jaſtices of the Common-Pleas : 


ia Ireland. 


The Honourable Arthur Blenerhaſſer, Bf; one of the Fuftices of the King's- 


Bench in Ireland. 


The Honourable Robert F rench, Eli, one WY the e Fuſtices of the Common-Pleas 


in Ireland. 


Anthony Moos: Eſq; His Majeſty S Priive Serjeant at tow in + Ireland, 
Sr. George Cautfield, Eſq; Attorney-General in Ireland. 


Warden Flood Eſq; Hlicitor-General in Ireland. 
Robert Marſhal, Eſq; Second Serjeant at Law in Ireland. 
Philip Tiſdall, Fla, Third Serjeant at Law in Ireland. 

Eaton Scannard, E/q3 Recorder of the City of Dublin. 

- Pl Walſbe, 2 Es Counſel in Ireland. 


James: Blackwood, 0 1c: 
Francis Blake, Eſq; Ms 3 | Zane Monk FB 

Ignatius Blake, E/; Nicholas Naſh, E/q; 
Edward Bolingbroke, L. * D. 75 Giffard Nesbitt Eſq; 
Simon Broadſtreet, Eſq; 8 | Robert Parkinſon, E/4; 
Mr. Nicholas Clinton. James Perſe, £/q; 

Mr. Geo. Faulkner, Bookſeller in Dub- | Chriſtopher Robinſon, Eſq, 

lin, t wo Sets. William Scott, £/7; 

John Fitz-Gibbons, En = Jon Sheridan, Fjq; 
John Forbes, E/q; Harry Smith, 15. 
Anthony Forſter, Eſq; = William Stewart, 
james Grattan, Eq; Thomas Teniſon, 2% 
Ambroſe Harding, Eſq; Morris Wall, E/q; 
William Harward, E/: William Wa arren, Eſq; 
Richard Malone, Eſq; . Mark Whyte. 


HE Right Honourable Robert Lord Newport, Lord High Chancellor f 
he Right Honourable Thomas Marley, Eſq; Lord Chief Jaſtice of the Court of 
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Statute of Approvements. 


down Incloſures. 


B. 
Appor tioned. In what Caſes. . 
Admeaſurement and ſurcharge of Common. 
In what Caſes the Writs lie. 9 & 
Exringuiſhment thereof, E. a 
Revived. | F. a 
> Suſpended. G. a 
. 0 Pleadings. H. a 
F f In Groſs. I. a 
1 Preſcription. K. a 
Commoner. 
His Intereſt in the Common, and what be 
| may do. | A 
Actions. By and againſt Commoners. „ 
Conditions. 1 
| 15 Notes As to Conditions. A. 2 
3 ; 1 Re ſervd. To whom it may be. A 
8 5 nay be ſaid b Law to be; no Perſon | 
— mage B 
= In Deed. 5 what Words. | C 
. Words of Covenant. | D 
1 Improper Words. 5 CR 
By "Words of Leſſor only. E. 2 
Obligation. What Words make a Con- =o 
2 dition. FF 
7 V hat ſhall be ſaid Parcel of the Con- 
= dition. 8 
1 Where the Cauſe or Conſideration wilt 
= make a Condition, | M 


Buy Deviſe. By what Words. 
Condition what; 
Annexed; upon what Conveyance. 
To what Things; and How. 
Created upon what 1 
How. 
And Pleaded. 
In Deed. How. Averment 
Without Decd, In what Caſes. 
At what Time. 
Precedent. 


And in what Caſes forfeited. 
Breach relieved. In what Caſes, 
Againſt Law, And Pleadings. 
And void, or not. 
The. Effect of ſuch Condition. 
Void. And Pleadings. | 
Repugnant to the Eſtate. What. 


> _ Approvement thereof by the Statute. 
Inquiſition, Pleadings, and Proceedings in 
a Noctanter, or Action for throwing | 


and what a Limitation, 


W hat. And what ſubſequent. 1 
As to Marriages, and Marriage Portions 


5 F Stinting and Incloſure of Com- 
O mons, otherwiſe than by the 


A. 


a 


=D — 


nr” 0 F THE 


Several TITLES, with their Diviſions and Subdiviſions. 


Grant. 


» 0 > * 0 DD 


What. Yo 
By Reaſon of the Intent. W, 
Impoſſible, What. . 
And void; and what not. D. 
The Effect, at the making thereof. E 
Bound by a Condition. hat Perſons, I. 
Extend; To whom. e NM. 
To what Things. N. 
Buy Agreement to the Eſtate. I. a. 
Performance. If what Perſons it 1 
be. ö F. a, K. a 
To whom it may be. SG. a. L. a 
I Aſſigns, or Executors. H.a 
How and to whom, Cy-pres. After Death 
&c. of any. L.a.z 
When a Thing is limited to be done; 
by whom collateral Things which 
conduce to the Performance thereof 
| ſhall be done. By whom they mail: - 
be done. O.a 


For Aſſurance. How to be performed. P.a a 

As Counſel or Vendee &c. ſhall advit 
&c. Pleadings. | 5 a. 2 

How. In reſpe t of the Words ; Where 
the ſubſtance 1s performed. | | 


A 
| The Intent ought to be performed. R. a 
Where it muſt be effectual. . 2 
Performance, What. 1 

W har a Forfeiture. T. a 
In reſpect of the Words A. b 
| Forfeiture, Putting it in another's Power 
id perfect ir &c. U.a 
| ot; Quiet Enjoyment, See (u. a) pl. 6. 
a. 2 
To perform Covenants, Extent thereof. 
1 | X. a. Z a. 3 
To ſave harmleſs, MEE: „ 
To keep him without Damage. Z. a 
At what Time the Suit may be. Z. a. 2 
To hat ſuch Conditions extends. Z. a. 3 
Pleadings. Z. a. 4 
Equity. Z. a. 5 
pro Conſilio impendo, Kc. Perform'd. 
How, 6B. b. to pl. 12 
Pleadings. Bi b. 3 
Till promoted to a Benefit. B. b. pl. 12 &c. 
Time of Performance. Where no Time is 
limited. Preſently 3 within convenient 
Time. ny 
Not before Requeſt. D. b 
During the Lives of the Partics, "60 
To the Obligor, Fecttor F. b 
To a Stranger G. b 
Stranger ard Obligor, H. b 


a 750 Upon 


ds | * 


— — — 


Uh Pequeſt. J. Ti 


Ka. _ toc. 4 
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Where no, or an uncertain Time, is 
limited. E. c 
And where a Refuſal or Accep- | 
Is peremprory. F. 


Upon R equeſt. 


N 
Where a Day is limited. M. b. T. b 
L. b 

2 


W hen the Reqneſt muſt be made, L 
Limited to be done on or before ſuch a 
Day. T. 
After Refuſal; Good. In what Caſes. 
And Pleadings. | M. b. 
How. As to Time and Place. N. 
At what Place; where none is limited oh 


O. b. 
Where a Place is limited. 0 b. X. 

To the Perſon. In what Caſes it muſt 5 

be. 

Disjunctive. How. What ſhall fave 
the Condition. R. 
Disjunctive Condition. What is. 8 

Pertormed, How, Where divers Things 

are, or the ſame Thing is, at different 
Times to be performed in the Disjunc- 


tive. Election. Y; bj 


Where ſeveral Things are to be 4 * 
formed in the Disjunctive. 
what Caſes he ought to 3 
Tender, or Requeſt. | 


Copulative Condition. What is, and how 
perform'd. 2 
Plcadings in cp or r disjunetive 

Conditions. Z. b. 2 
Difabimy. What i C. 0 
Dtn of himſelf - What. 55 


In what Caſes Obligor or Feoffee being 
diſabled, cannot perform it though 


re- enabled after wards. B. e | 


Excuſe. What Act of Obligee will ex- 


cuſe the Penalty of the Obligation only. D. | 


The Performance of a Condition. G. c 
Acts of God. And how he ſhall perform Y 
it afterwards. _ Lc 
Of the Law. | H. c. K. 
Of a Stranger. And who ſhall be ſuch | 
a Stranger. L. c 
Ot him ho is to have the Advancage. 
N. c. Oe 
Refuſal by him. Je Fe 
neee SN U;c. 
Not doing the firſt 1 Xe 
By Obligee's not doing the firſt Ack. N. c 
Want ig Demand. . 
Not giving Notice. A. d. B. d. C. d. D. d 
Pro Tempore. Accident. A. e. 2 
Diſcharged by Act ot both. R. c 
Tender and Refuſal. Pleadings. P. c. 4 
Diſpenſed with by Act of him who is to 
have the Advantage. M. c 
By a Stranger. T. e 
Satisfaction. | 
What collateral Thing may be given in 
Satistaction. S. C 
Shall be ſaid a Satisfaction. E. d 
By whom, it being given. F. d 
Acceptance of the like, or a leſſer Sum 
or Eſtate. | E. d. 2 
Pleadings as to Acceptance of collate. _ 
ral Things. F. d. 2 
Diſpenſation or Extinguiſhment of Fart, 
where it ſhall be of the whole. . 
Suſpenſion. What. | . d. 2 
| Revived. In what Caſes, G. d. 3 


Declaration. And in what Caſes Perform- 


[Conkellion. 


TS In reſpect of his Eſtate. 


Uncore Priſt. Where oleadable after Re- 
tuſal. 

Deſtruction. 
By Acts of the Reſervor. 
By Acts in Law. 


H. d 
I. d 
K. d 
Entry for Breach. 
Into what it may be. L. d 
Ma 

N. d 

O. d 


At what Time. 
By u hom Entry may be. 
Avoided by Entry. What. . 
How he, who enters for the Condition 
broke, ſhall be ſaid in of the ſame 


Eſtate P. d 
Neceſſury. In what Caſes. R. d 
Barr'd. By what. 


Where, on a Condition of Re- entry for 


Nonpayment of Rent, and a Retainer till 
Satisfaction, the Profits after Entry ſhall 

be Parcel of the Satiataction, and what 
Eſtate Feoffor gains 


Whall ſhall inlarge or increaſe an Eſtate, 2 . 
U. 


ance muſt be averred. 


Pleadings. In the Negative or Affirmativ 


d 
d 
d 
e. 
W. d 
Ia what Caſes there muſt be Profert, or 

Monſtrans of Deeds. X. d 
In general. _ V. d 
Condition qualifi.d and relieved in Equity. Z.d 

W hart ſhall amount to it. Actions of which 

Advantage ſhall be taken. And in what 

_ Cafes, and How the Confeſſion muſt be, 


or may be. | A 
By Attorney or Baily. In what Caſes. 5 
The Force and Effect of a Confeſſion; and 


where it is contrary to a Verdict. C 


| Judgment. Ir what Caſes Judgment ſhall 


be given upon the Conleſion; and at 
what Time. 


Of one, in what Caſes it ſhall bind eder. | 
Succeſſor &c, | 


As to one, in what Caſes it ſhall aid ano- 
: ther: 


By what Fe Baron ad Feme &c. 
Puniſhed or favoured. How far. 


Admitred or inforced, In what . or 
Actions. | 


Writ abated by Confeſſion or Surmiſe. In 
hat Cafes; and where in part or in n all. K 


Confirmation. Ts 
What it is, and the ſeveral Sorte. 


The Acceptance of whom ſhall affirm the 


Leaſe &c. eb 
What ſhall be a Confirmation of a Leaſe. B 
Acceptance of Rent or Services. After For- 


feiture &. 
Sufficient. What is. And by whom, 
Succeſſor &c. 
What a Leaſe or Grant confirmable; And 
who may confirm it. Things ſpiritual, 


By Patron and Ordinary. Neceſſary. In 
what Caſes. 


By Dean and Chapter &c. of the Grant 
of the 13iſhop. 
By Biſhop, Dean, and Chapter. 
Or the Grant of the Dean. | 
By Parſon, Patron, and Ordinary. 


By Pairon and Ordinary. Who is Pa- 
tron ſutfcient, a+" 
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1 Privity requiſite. In what Caſes. E. a 
f = Conqueſt. _ 
The e thereof. A 
Pr Wet Force thereof. A] 
Conſequential Loſſes or Damages 
” Actions. In what Caſes Actions lie. A 
- Conſideration, 
What is, and where neceſſary. A 
Good and valuable. B 
To what it ſhall extend. "0 
Where there are ſeveral ; which will 8 
| preferred. wo 
Conſpiracy. = 
What is. 3 
In what Caſes it lies. B 
Actions for it. * 
By Acceſſory. In what Caſes. 0+ 
_ Writ and Count. E 
Pleadings. F 
W here Indictee &c. mall be Gd Legitimo - 
Modo Acquietatus. | G | 
Indictment or Information. H 
Judgment. Error. 3 
Conttable. 1 
His Antiquity. And how conſidered, A 
By whom made and removed. | 'B 
Puniſhed for refuſing the Office ; and | who 3 
may be Conſtable. Ch 
Favoured or puniſhed. | D | 
His Power and Authority without a War- 7 
© >. M4 
By Virtue of general Warrants, F 
1 Pleadings. | 8 
Contempt. 4 
1 W bat ſhall be ſaid a Contempt. A 
"= Puniſhment thereof. B 
Attachment ſtayed. In what Caſes. 'C 
And Contempt diſcharged ; By what, and 
how. D 
Where Proceſs muſt begin de Novo. E 
9 Pleadings. F 
Continuance and Dilcontinuance. 
6 1 Of Proceſs. To what Time it may be. A 
In what Caſes; How and when. A. 2 
Continuance. In What Cafes it muſt de; 
and how many Days given, 2 


What amounts to a Grant and Confirmati- 


5 on too at the ſame Time. . 
Of a void Thing. Good. In what Caſes. V 
Ougght to enure upon a Thing in Efle. 


Where it alters the Quality of the Eſtate. B. a 
The Tenure or Services. 1 
To one where ſhall enure to other. . a 


Where of Part ſhall be good of the whole. 


| 


What Conveyance enures to a Confirmation. X 


Ef 


Contract and Agreement. 


Performance. 


Contra Formam Statuti. 


\v ith their Diviſions and Subdiviſions. 
ct f Eſtate, Thin $ | Diſconrinyace What. | B 
py whom, 5 reſp 4 . N What is, and what a Miſcontinuance. B. 8 
. 4 Ordinary. Good. O Continuance per Idem Dies. 
. oy Bios 8 Chapter. Where requi- What hall be ſaid the ſame Day. 2 
jþ 4 * P How conſidered. C. . 
8 Biſhop, Dean, and Chapter. Where And when the Parties ſhall be ſaid to 
Ars "4.44 Q have Day in Court. C. 4. 
Of Grants of Donatives S Day in Court. Neceſſary; In what * 
hom in reſpect ot Eſtate. 1 4 LY 
757 Ay of Enlargement, = 3 W Ls Day ſhall be given, common Day 
1 Where it ſhall not inlarge an Eftate. A. a or other Day. 8 
To whom it may be. U]| What ſhall be fufficient by the Roll. C. 7 
At what Time it may be. B. Diſcontinuance of Proceſs. 


Where the Court { Defendant] muſt aſſent. 


Where the Court ought to have conſented. E 
Where Defendant may enter the Continu- 
ance. E. 2 


And how much ſhall be ſaid diſcontinued. 


E. 3 

In Pleading, by anſwering to Part only. 

Entry, In what Caſes, "And How ; and 
„ 8. 3 
Ia what Actions Diſcontinuance againſt one 
_ _ ſhall be againſt others. 

In what Court it may be; and Pleading : 
thereof in other Court. FS: 

By Death of the King. 


By e or not coming. of the Juſtices, 


Pleadings. What may be pleaded after the 
laſt Continuance. I 


Proceedings and Pleadings, how to be 
after the laſt Continuance in general. K 

Where the Matter pleaded mult be ex- 
preſsly mentioned to have been done, 


or happened aftes the laſt Continu- 
ance. 


What is, and the Effect thereof. 
Sood, in reſpect of the Contractor. 
Okt the Contract, and the Manner of it. 

MW here neceſſary to the veſting of Things. 

Conſtruction and Extent thereof. 
What is; And by whom; 
When; And How. ; 

Determined, extinguiſhed, or diſcharged; 

By what; and How. 

Parol. What is; and where made good, 


Executed in Part. By 29 Car. 2. cap. 3. 
Pleadings. 
| D In what Caſes. 
In Specie. | 
Tho' there is no, or a very unequal, 
_ Conſideration. 


Not perfected, but decreed ; and 2 
whom, not Party thereto, 
Unreaſonable ſer aſide. 

Moderated. 


Not ſtrictly performed. Relieved. In what 
Caſes. 


Contra Pacem. 
Contribution and Average. 


In what Caſes; And how; In Proportion. 


Conuſance of Pleas. 


Franchiſe. At what Time to be demanded. | 


A 
A. 2 


> * 2 ZPRATO = ess 3 


The ſeveral Sorts, and the Differences 


| Grant 
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Dos thaceat 
Of what Actions it may be. 
Upon a general Grant. 


Of what it ſhall be ſaid granted as Con- 
ſequents and Incidents. 
Ag inſt what Perſons it ſhall be. 


| How it may be granted. 


W here it muſt ſay before what Judge. 
Judge who, upon a General Grant. 


Upon a Special Grant. 


Difatlowed, where there will be Failure 


of Te 


2 — 


„* HHO O 


* — 


What ſhall be ſaid an Action ariſing within 
the Franchiſe, Part only being done with- 
in it, L 
Demanded. At what Time it may be. M 
How, and entred. Proceedings 0 Plead- 
ings. NM. 2 
Allowed In * Caſes. N. 3 
At what Tim N 
How, and to what Court, and the Eiter 
thereof. N. 4 
2 


How the Proceſs &c. muſt be. N. 2 
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(Z) Of ſtinting and Incloſure of Commons other wiſe 


than by t the Statute of Approvements. 


* 


1 1JPON a Bill for Tice of Common, and to have certain Lands 


| incloſed laid open, it was decreed, that the Defendant and his 
Heirs c,,] hold the Lands ſo inclo/ed diſcharged of Common, becauſe it 


ſeem'd that the Inhabitants had Common enough bejtdes, and that the lay- 
ing open the Lands in difference would be a great decay of Husbandry. 


Toth. 118. cites 36, 37 & 33 H. 8. Daniel & al Inhabitants ol (Gad. 
worth or) Crud worth in Warxickſhire v. Ardern. 
2. It is decreed the Plaintiſt, his Heirs, and his or their Farmers of 


the ſaid Farm or Tenement called Stubbles, hall from hencetorth hold 


and enjoy appendant to the ſame Farm or Tenement called Stubbles all 


the ſame Fould, Courſe or Common of Paſture for the full Number of 300. 
Sheep, within the Field of Wentworth al' Wenford. Cary's Rep. 65, 
Cites 2 Xliz. fol. 137. & 155. Baiill Fielding and Alice v. Wren. 


3. The Suit was for Common of Paſture and Turbary, the Detendant de- 


murred, tor that the Plaintiff may have remedy at the Common Law, "wh 


ordered to anſwer. Cary's Rep. 91. cites 19 Eliz. Lawrence and 


8 Moregate & al v. Windham. 


The Plaintiff's Suit is to be relieved for a Common, and a Supcena 


18 awarded againſt the De fendant to ſhew Cauſe why an Tnjun&ion thould 


not be granted 0 /fay the Suit at the Common Law. Cary! 8 Rep. 118. 


Cites 21 and 22 Eliz. Chock v. Chea and Waſt. 


'5. Lands that had been incloſed tor 30 Years by Conſent ” moſt f the A Cora 


Faris ioners, were therefore ordered to continue incloſed. Toth. 174. that has been 


cites 4 Jac. Piggot v. Kniveton. 5 Incl ſed for 


30 Tears, 


| ſhall not af- 
terwards be flung open. Verd. 32. pl. 29 Hill 1081. Sil: way v. Compton. 


6. Incloſure of Common is 4 private Wrong, and no publick N Nuſ ance, 
and Preſentment at the Leet is void. 9. Rep. 113. Trin. 10 Jac. in 
Robert Mary's Caſe, cites 27. Aſſ. 6. 


7. Incloſure of Waſte aud Common decreed being for the common Good. 


Toth. 175. cites 12 Jac. Freak v. Loveden. 


8. The Court compelled certain Men that would not agree to a S. P. Toth. 


=” yield unto the fame, and binds a College that would not conſent, having 174- cites I, 
Lands within the ſaid Manor ſo incloſcd. Toth. 174. cites Mich. 
Jac. Cartwright v. Drop. 


O Jac NI. 8— | 
17 daſen Coll. 


13 Oxon v. 


Hide 
Toth. 175. cites 8 Car. S. P. Berkley v. Ever. 


9. A Decree made to overthrow Incloſures, if the Deſendant will not 
recommpence the Plaintiff ſo much as he hath been prejudiced by the Incloſure, 
being a Depopulation, altho' a Remedy at Law upon the Statute. Toth. 
175. Cites Mich. 20 and 22 Jac. Trigg v. Payte. 

10. Incloſures with Gaps is an Incloſure. Litt. R. 267. Paſch. 5 Car. 


C. B. Poſton v. Utbert. 


11. It a Man incloſes where by the Law he may, he is bound to /c2ve 
a goed Way, and allo to keep it in Repair continually at his own Charge, 
and the County ought nor to be contributary ; ſaid by the Judges 0 
have been fo adjudged, Jo. 296. 8 Car. in Itin. Vindfor, Henn's 


Caſe, B J he 
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12. The Pefendant agreed to an Incloſnre, ci afterwards difaſſened. 
Decreed according to the Agreement. Toth. 176. cites 13 Car. Fox v. 
Shrewsbury. | | 
3 Chan Rep. 13. Parties that have Intereſt in the Common, and nc? privy to the 
** hoo Agreement to incloſe, thall not be bound; bur decreed that ic ſhould 
totidem Ver. Not be in the Power of one or two wiltul Perſons to oppoſe a public 
bis. — Nel. Good. Chan. Caſes 48. 16 Car. 2. Thirveton v. Collier. 
Chan. Rep. RE 
59. 16 Car. 2. Anon. but S. C. in to idem Verbts.—— The Court will net bind a Man to an Incloſure 
that never conſented. Toth. 175. 2 Cir. Ingram v. Wells. | 1 


An Ar. 14. Bill is brought againſt the Parſon, he being the only Free- 
per ng n holder within the Manor, to compel him to conſent to an Incloſure. I he 


Lands was Defendant demurs, tor that there are 20 Articles of Agreemuwait to compel 
confirmed by an Incloſure, nor doth the Bill charge that the Defendant is like to receive 
a rn a- any Benefit by the Incloſure tewards the Benefit of the Church, and that al- 
8 though he be the only Freeholder within the Manor in right ot his 
rainſt the Church, yet the ſame is no Ground in Equity to compel him to an In- 
Parſen of the Cloſure, This Court, as to the compelling the Deſendant to agree to an 
E ar, the Incloſure, allowed the Demurrer. Chan. Rep. 259. 17 Car. 2. Con- 

Fanny Od {table v. Davenport. „ „55 


being much more advantageous, and he and his Succeſſors hound as to the Tithes Finch's Rep. 18. Mich. 
25 Car. 2. Edgerly v. Price & al”, 9. P. Toth. 175. cites 5 Car, New-Elm Chapel v. Erbury., 


15. Upon an Incloſure Lands were allitted by an Agreement wrth the 
Predeceſſors of the Parſon for Lands beſore belonging to the Church; the 
Parſon brought a Bill tor an Execution of this Agreement. The De- 
tendant ipſiſted on atterAgreements with other Parſons, and on an Award 
between one of them and one of the Anceſtors of the Defendant, and 

confirm'd by Decree of this Court: On the Proots and Anſwers ot this 
and former Cauſes, the Court decreed tor the Plaintift, and a Commiſſi- 
on to ſet out Lands. Fin. R. 144. Mich. 26 Car. 2, Unwin & Fawnr. 
16. If a Commoner recovers Damages at Law, as 18. or other ſinall 
Sum, for an Oppreſſion, or tor uling the Common where he ought nor, 
the Defendant may, by Bill, pray that any other Commoner may accept 
like Damages tor what was paſt, to prevent Charges at Law; and it is 
in nature of a Bill of Peace. By North K. Vern. 308. pl. 302. Hill. 


1684. in the Caſe of Pawlet v. Ingreſs. 8 


Right of 17. A Commoner ought not to come into Chancery to examine in per- 


Common bo Dettram ret Memoriam, to prove his Right of Common, till he has reco- 
ante vered at Law in Affirmance of his Right; by North K. Vern. 308. 
and not al- pl. 302. Paſch. 1684. Pawlet v. Ingreſs. 

lowable, at 85 „„ N | | 
leaſt till after a Recovery at Law; per North K. for the Examination coſts more than the Value of 
the Thing. Vern 312. in pl. 308. Hill. 168 42. | | | 


18. A former Decree, and an Award by which the Commons and In- 

_ Cloſures between the Lord and his Tenants, and Lands in the Bill men- 
tioned were bound and aſcertained, till the Defendant, who had now pur- 
chaſed the Manor, refuſed to be bound by it, was confirmed according- 
ly. Fin. R. 154. Mich. 26 Car. 2. Meadows v. Patherick. 


S. C. cited 2 19, A Decree made for an Iucloſure 20 years ſiuce, to which the De- 


Vern 225. fendant, the Lady Widrington's Husband, had agreed in his Lite-time, 
in pl. 206. and the having an Eſtate ot about 25 J. per Ann. within the Manor, 
would now diſturb the Incloſure; and tho' in ſtrictneſs her husband”s . 

conſent could not bind her Intereſt, yet it being proved in the Cauſe 

that her Eſtate was much improved by the Inclojure, and that the de- 

ligned only to make an unreaſonable Advantage to herſelf, the Court 

_ decreed the Incloſure ſhould ſtand. Vern. 456. Paſch. 1687. Rothwell 

v. Widdrington. 


20. Agrce- 
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20. Arrcenent between Lord and Tenants to /int a Common, is more gut where 


” Ix 


to be be tavour'd than to incloſe; and 1 or 2 humourſome People ſtand- ſuch Agree- 
ing our, and not agreeing, will not hinder the Court's decreeing it; nt was 


? made by rhe 


© greateſt Part 
of the Land- 
| | | holders, and 
oppoſed by the Rector, and about 9 others, the Court could not decree it, though it was infeſted chat 
a Deeree was m ide 1 W. 3. for a like Stint in the Hamlet of Southam in the fame Pariſh; bur the 
ill was diinif]ed at the Rolle, and aitirmed upon an Appeal, Vern. 575. pl. 529. Hill, 1706. Bruges 
v. Curwin. | 


aud decreed accordingly. 2. Vern. 193. pl. 98. Trin. 1689. Dela 
beere v. Bedingfield. 


21. Bill for over focking a Common was brought by the Grantee a— 
guinſt Grantor, praying an Injunction againſt 0ver-ROCKINg, but dit- 
milled. 2 Vern. 116. pl. 113. Mich. 1689. Fines v. Cobb. 

22. The greateſt Parc of tie Landholders intitled to a Right of Com- 


mon azreet9 int, and brought a Bill ro confirm it; bur che Bill was 


diſmiited, firſt at the Rolls, and now by Lord Cowper. 
pl. 520. Hill. 1706. Bruges v. Curwin & al. Fe 

23. A Bill was brought r guict Poſſeſion of a Right of Commonage 
in a Common, Part ot the Manor ot Moreton in Surry, and to prevent 
Diſtreſſes. An Anſwer and Demurrer were put in, and then Plaintiffs 
ainend their Bill, and obtain an [njanfiom till Aniwer and further Or- 
der. The Detendants now moved to dilfolve it, and the Plaintiffs pro- 


2 Vern. 575. 


duced Afﬀedavits of avove 5o Nears quiet Poſſeſſton, and Evidence of their 


Right in Oleen Elizabeth's Time; yer the Court refuſed to interpoſe till 


one or more Verditts at Law, and diftolved the Injunction that it may be 
tried immediately. G, Equ. R. 183. Hill. 12 Geo. 1. ſays it was fo 
ruled by Lord King in Cale of the Manor ot Moreton in Surry. 


24. Lord of a Manor brings a Bill againſt a Tenant, to hold a Down 
belonging to the Minor, dilcharged ot a Right of Common thereto; this ig 


an improper Bill, in regard the Plaintiff may, by the fame Reaſon, bring 


a ſeparate Bill againit every Tenant of his Manor making the like 
Claim. . 3 Wms's Rep. 256, 257. pl. 63. Paſch. 1734. Holder v. 
Chambury. . 23 Caf dt N 


(A. a) Approvement thereof by Statute. 


1. F tw have Enter-commoning of Land, &c. and after the cue incliſes, $0 if he 


8 there the other cannot incloſe likewiſe, unleſs it be by common plows it, yet 
Aflent at firſt. Br. Common, pl. 47. cites 14 H. 3. and Fitzh. Droit 


he that inclo— 
$9: ſes or plows 
ſhall have his. 
mon, Firth. 


Common with the other, and the other ſhall have his Writ againſt him to have his Com 
Droyt. pl. 59. cites S. C. | Fn, | 1 1 


* 


2. Stat. Merton, 20 H. z. cap. 4. Becauſe great Men having infeoffed Herby n ap- 
| | | pears, that 


| | | | | | 5 the Lord could 
net approve by the Order of the Common Law, becauſe the Common iſſued out of the whole Walte, and 


of every Part thereof; and yet ſee Tr 6 H. 3. where the Lord approved 2 Acres, and left ſuffici- 
ent, the Tenant brought an Aſſiſe, and the ſpecial Matter being found, the Plaintiff retraxit ſe, Ihe 
Purview of this Statute extends only for the Lord to make an Approvement againſt his Tenanr, and not 
apainſt any Stranger, nor where the Lord had common Appendant in the Tenancy, as he may have; 
bur ſee the Statute of W. 2. 2 Inſt, 85 | | E | | 

Coke Ch, J. ſaid, that the Statute of Merton was only an Affirmance of the Common Lan» ; for at the 
Common Law the Lord might approve leaving ſufficient for hi- Tenants, and that ſo are divers Cafes in 
time of H. 3. Fitzh. tit. Approvement, which was before the. Statute, and this appears by the Writ of 
Quod permitrat, which is Quod rantam habeat Paſturam, &c. having Regard to his Franktenement; 
and the Writ of Admeaſurement is, Quod habeat plura animalia quam d<bear in reſpect of his Frank- 
tenement, to which the Lord Chancelior agreed. Roll Rep 365. pl 18. Paſch. 14 Jac. in the Starr- 
Chamber, in Cafe of Proctor v. Mallorie, ——— Before the Statute the Lord could not improve, per 
Windham J. Sid. 106, pl. 17 Hill. 14 & 15 Car, 2. B. K. | 
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Complained that they could nt make the Profit + of the Refrane of their Mins 
Manor 5 2375 

(u herein was Cient for their Tenements. 

great Waſte | | | | ON | | | 
Grounds) did enfecff others of ſome Parcels of arable Land, the Feoffees ad manntenend. ſervitium ſocæ, 


Lord ot a nors, as of Waſtes, Woods and Paſtures, tho' the teoffees had Faſfture - 


ſhould have Common in the ſaid Waſts of the Lord for 2 Cauſes; Iſt. As incident to the Feoffnent”: 


for the Feoffee chuld not plough and manure his Ground without Beaſts, and they could not be ſuſ- 
tained without Paſture, and by conſequence the Tenant ſhould have Common in the Waſts of the Lord 
for his Beaſts which do plough and manure his Tenancy, as appendant to his Tenancy, and this was 
the berinnins of Common Appendant The ſecond Reaſon was, for Maintenance and Advancement of 
Agriculture and Tillage, which was much favoured in Law. 2 Inſt, 85, 86. | | 


The Lord Tt was provided, that when ſuch Feoffers bring an Affiſe for the Common of 
= Aar e. Paſtures, and t alledge that they have not ſufficient Paſtures for their Tene- 
nant that ents, nor ſufficient Ingreſs and Regreſs, 


hath Com- | | | 85 | OE 
mon of Paſture Appendant ; but if the Lord grants Common Paſture within his Waſts, there is no Ap- 


provement by this Act againſt a Common in groſs; for the Words of the Statute be, Quantum perti- 
net ad tenementa ſua, &c. And fo was the Law taken and adjudged foon after the making of this 
Act, ard latter Authorities _ with the fame, and albeit: the common Appendant be without a cer - 
tain Number, as to have ſufficient Paſture for Beaſts, quantum pertinet ad tenementa ſua, which may 
be reduced to a Certainty, for Id certum eſt quod certum reddi poteſt, and therefore this Act doth 
extend to it; And the Writ of Admeaſurement of Paſture doth lie only for and againſt ſuch Commoners as 
have Common Appendant, for the Words of the Writ be, Er ad ipſos pertinet habendum ſecundum li. 
berum tenementum ſuum, &c. ſo as Common Appendant be it certain or uncertain is within this Sta- 


tute; and ſo is Common Appurtenant certain or uncertain, for (pertinet) extends as well to Com- 
mon Appurtenant as Appendant. 2 Inſt. 86. | | | 


Throughout all this Statute, Paſtura & communia Paſturz is named, fo as this Statute of Approve- 
ments doth rot extend to Commen of Piſchary, of Turbary, of Eftevers, or the like. 2 Inſt. 87. 

By the Approvement of Part, according to this Statute, that Part by this Act is diſcharged, inſo- 
much as if the Tenant, which hath the Common, purchaſes that Part, his Common is not extinguiſhed 
in the Reſidue, 2 Inſt. 87. | e | MT | 


And yetit he Truth ſpall be inquired by Aſſiſe 3 1 
in an All ian of Treſpaſs; for many Times he ſhall fail to have an Aſſiſe. Or if the Lord doth incloſe 
any Part, and leave not ſufficient Common in the Reſidue, the Commoner may break down the 
whole Incloſure, becauſe it ſtandeth upon the Ground which is his Common. 2 Inſt. 88, _ 


A Common- : And if found ſo by Aljiſe, | they ſhall recover 2 by View of the Juror; 
88 fo that by their Diſcretion and Oath they ſlall have ſufficient, &c. and the 
panes of Diſſeiſors ſhall be amerced and yield Damages as they were wont to do before; 


Paſture be- But if found, that the Plaintiffs have ſufficient Paſture, Ingreſs and Re- 


longing to preſs, then the other may make his Profit of the Refidue, and go quit of the 


his Free- Jo = 
held s „ 


Tenant ſaid he was Lord, &c. and approved Part of his Waſte, and left the Plaintiff ſufficientCommen &c. 


The Plaintiff denied that he left ſufficient Common, and thereupon Iſſue was taken, and Sir William 


Herle. Ch. Juſt. of the Court of C. B. took the Aſſiſe, and the Aſſiſe found, that the Plaintiff had not 


ſufficient Common; whereupon the Court did award that the Plaintiff ſhould recover his Common, &c. _ 
and the Recognitors of the Aſſiſe were going from the Bar; and albeit the Iſſue was found againſt the 


Tenant, yet for his Advantage the Recognitors of the Aſſiſe ought to come back again; and to ordain, 


by their Diſcretion and Oath, ſufficient Common to the Plaintiff, ſo tbat the Defendant might approve of the 
Remnant, by this Statute of Merton, as Trewood afhrmed ; whereupon Sir Wm Herle peruſed the 


Statute, and found the Statute as Trewood had ſaid, and therefore was in purpoſe to have cauſed the 
Jurors to come again (the Record yet being in his Breaſt) to appoint ſufficient Common to the Plain- 
riff, according to the Statute ; but it was prevented, ſor that the Parties agreed. 2 Inſt, 88, 


* Here is the | 3. Weſtin. 2. cap. 46. 13 E. 1. The Statute of * Merton fhall not only bind 
Statute of / To's Tenants, but + Neighbours alſo which claim Common of Paſture as 


Merton re- 


Cited: and aAppurtenant to their Tenements ; but if any Claim Common by ſpecial Feoff= 
cauſe in that ment or Grant for a certain Number of Beaſts, or otherwiſe, which is due to 
Act no men- him of common Right, he ſball recover the ſame according to the Form of ſuch 


m_ ws Grant, 

made be- | : | 

tween Neighbour and Neighbour, the Doubt was, whether that Statute extended only between Lord and 
Tenant; and therefore many Lords of Waſtes, Woods, and Paſtures, have been letted ro make Ap- 
provement by the Contradiction of Neighbours, tho“ they had ſuthcient Paſtyre ; for Remedy where- 


of this Statuce was made. 2 Inſt, 474 
L + Note, 
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mon of Paſture. 


Common. 5 
4 TI it is ſaid that the Lord could not improve againſt a Neighbour, but that the Lords were 


hindred by the Contradiction of the Neighbours; for by the common Law the Lord might improve 
againſt any that had common Appendant, but not againſt a Commoner by Grant. 2 Iuſt. 474. 

[icinus is properly qui una in eodem vico eſt, but here it is taken for a Neighbour, tho be devells in 
anotler Town, fo that the Commons and Towns be adjoining together; and it the Lord bath Common 


' in the Tenant's Ground, the Tenant may improve within this Act, for there the Lord is in this Caſe Vi- 


cinus. 2 Iaſt. 474. 


4. By Occaſion of a Windmill, Sheepcote, Dairy, enlarging of a Court t ea = 5 
neceſſary, or Curtelege, none ſhall be grieved by Aſiſe of Novel Diſſeiſiu jor Com- e Fo 
| Ns expreſſed, 
PEER 3 „ that both be- 
tween Lord and Tenant, and Neighbour and Neighbour, may be done without ſufficient Common to 
them that have ir (any thing either herein, or in the Statute of Merton to the contrary, notwith- 


| ſtanding) and theſe 5 are put but for Examples; for the Lord may erect a Houſe for the Dwelling of 


a Beaſt Keeper, for the ſafe Cuſtody of the Beaſts as well of the Lord as of the Cammoners depaſtu- 
ring there in that Soil; and yet it is not within the Letter of this Law. 2 Inſt. 496. | 

+ The Word (Neceſſary) is to be applied to Curtilage, both in Congruity and by our Books; and ne- 
ceſſary ſhall not be taken according to the Quantity of the Freehold he hath there, but according to his Per- 
ſen, Eſtate or Degree, and for his neceſſary Dwelling and Abade ; for if he hath no Freehold there in 
that Town but his Houſe only, yet may he make a neceſſary Enlargement of his Curtilege. 2 Inſt. 476. 


5. The Lord made a Feoffinent of Parcel of his Waſte Land; the Feoffee\ 
may incl e; tor this is an Approvement in the Lord by che Feottmear ; 
Per Stone and Mutf; But contra per Scrope and Berre, Br. Common, 


pl. 51. cites 16 E. 2. and Firzh. Garrantie de Chart. 31. 


6. A Man has Common in three Vills, the Lord may approve in the one 


Vill, kaving ſujſicient Common in the other two Vills. Br. Conimon, pl. 


33. Cites 3 E. 3. Itinere Derb. „ 
7. If the Lord improve Part of the Common, he Hall not have Com- 


mon for the Land improved out of the Reſidue ot the Common. Godb. 


97. Cites 5 Aſſ. 2. e reg Ei honda rj 
8. Aſliſe of Common of Paſture ; the Defendant ſaid, that be had ap- 

proved of the Waſte, ſaving to others ſufficient Common, and free coming in 

and going out &c. The Plaintiff ſaid, that he had nor ſufficient Com- 


mon; Priſt &c. and the Aſſiſe ſaid that he had nor ſufficient Common, 
by which ir was awarded, that he recover his Common; and it was 
held that the Jury, by their Diſcretion, hall ordain ſufficient Common 


to the Plaintiff, fo that the Tenant may approve of the reſt; for ſo are 


the Words in the Statute of Merton; quod nota; by which the Parties 
agreed; quod nora, Br. Aſſiſe, pl. 125. cltes J Aff. 16, i jo 


9. Aſſiſe of Common; the Defendant ſaid, that he has approved ac- 
cording to the Statute by reaſon that he is Lord, leaving to the Tenant 
ſufficient Common; there the Plaintiff thall recover immediately. But 
by the Opinion of the Court the Aſſiſe ſhall inquire of the Sufficiency 


of the Common, and fo they did in Trin. 8 E. 3. and the Bar good with- 


out Colour given, and the Aſſiſe awarded upon Seiſin and Diſſeiſin alſo; 
quod nota. Br. Aſſiſe, pl. 423. cites ) E. 3. 67 5 Du 

Io. Aiſiſe of Common; F. ſaid that W. is Lord, and approved Ec. and 
left to the Plaintiff and other Tenants ſufficient Common, and the Athſe was 
charged of the Sufficiency of the Common, which ſaid that they had not 
ſufficient Common ; bur the Plaintiff was diſſeiſed, and it was ſaid by 
ſome, that if at the Time of the Approvement ſufficient Common was ſaved 
to the Plaintiff, this ſuffices. Br. Aſſiſe, pl. 135. cites 8 All 18, 

11. In Aſſiſe, by ſome, where ſrfficient Common at the Time of the Ap- 
provement is left to the Commoner it ces, though it be not ſufficient 
after. Br. Common, pl. 21. cites 8 Atl. 18. . 

12. In Aſſiſe, Lord and Tenant were, and the Lord had Common in 
the Heil of the Tenant, which is held of him of his Manner of D. of which 
the Land in which the Lord claim'd Common is held, and yet per Cur. the 
Tenant may approve his on Hi; For tho? the Statute does not ſpeak, 
bur that the Lord may approve againſt his Tenant and againſt his Neigh- 

— > buur 


7 


* 


Common. 


bour, yet the Lord in this Caſe is not but as a Neighbour to the Owner 


25 Hel, and the Tenant as Owner of the Soil may approve, per Cur 


y which Aſſiſe was awarded to enquire of the Sufficieacy of the Com- 
mon; for the Owner may well approve. Br. Common, pl. 22. cites 18. 
Aft. 4. 

13. In Aſſiſe it was adjudged that the Lord may approve in his own 
Soil againſt his Tenants and his Neighbours. And where the Lord of 
a Manor approves, and the Lord of whom the Lord of the Manor holds 


the Manor has Common there by Vicinage, yet the Approvement is good 


againſt him alſo; tor he has no Common but as Neighbour ; quod nora ; 


by which the Aſſiſe was awarded, to inquire if the Plaintiti, who was 
Lord Paramount, had ſufficient Common or not, quod mirum ! tor by 


the Demurrer that he is Lord, it is vt denied but that he has ſufficient 


Common, and allo is Party. Br. Aſfiſe. pl. 447. (446.) cites 18 E. 3, 


Br. Common. 
pl. 9. cites 
S:C.& 5.3. 


14. Aſſiſe of Common of Piſcary ; per Fencot, if I grant Common 
throughout my Manor with all Manner of Beaſts, J cannot approve ; but 
it I ſave to myſelf certain Parcel of Land for my ſeveral, I ſhall have it, 
and he ſhall not have Common there; quod non negatur. Br. Common. 
pl. 26. cites 34 Afl. 11. | F 5 
15. If the Lord leaves ſufficient Common, but the Way is not at /o 
good Eaſe or Plight as it was before, Alliſe of Common lies. F. N. B. 125. 
(D) in the new Notes there (C). cites 11 H. 4. 26. by Stour. 

16. In Treſpaſs it was agreed that where a Man has Common append- 
ant out of certain Land, yet the Lord age, approve the Soil, and this 
it ſeems by leaving to the Tenant ſufficient Common with Egreſs and Re- 
preſs, according to the Statute. Br. Common. pl. 20. cites 15 H. 7. 10. 

17. Treſpaſs of Houſe broken, the Defendant juſtified becauſe he has 
Common there, and therefore he broke the Houle ; the Plaintiff faid 
that he 1s owner of the Soil, and did it to harbour a May to keep the 


Sol; but the Statute V. 2 Cap. 46, does not ſpeak but of Windmill, 
| Sheep-cote, Dairy, and Augmentation of Court; but it ſeems by Huls, that 


it may be 7akew by the Equity; quere. Br. Common. pl. 19. cites 7 

18. Stat. 3& 4 E. 6. cap. 3. The Statute of Merton, cap. 4. & Weſtm. 2 

cap. 46 are confirmed, VVV 
19. Upon Judgment for the Plaintiff, in an Aſſiſe upon any Branch of the 


' ſaid Statutes of Merton, or W. 2. the Court ſball award treble Damages. 


20. This Act ſhall not extend to Houſes heretofore built upon Waſtes, or 


Commons, not having above 3 Acres of ſuch Waſte or Common Ground be- 
longing to them ; nor to any Garden, Orchard or Pond there, not exceeding 2 


Acres; neither yet fhall it cauſe any Perſon to Joſe or forfeit any Pain or 


Damage for the ſame, bat ſuch Houſes and Grounds ſball flill ſtand and 


remain; howveit the Quwners of ſuch Waſtes or Commons may lay open ſo 


much thereof as ſhall exceed 3 Acres. 


21. And where one uſurpethb Common in the Time that Heirs are within Ape, 
or a Woman is Covert, or whilſt the Paſture is in the Hands of Tenants in 


| Dower, or of other particular Eftates ; they who have ſuch Entry from Time 


in which the Writ of Mordanceſter runneth, if they had ub Common before, 
ſhall have no Recovery by Writ of Novel Diſſeiſin, if they be deforced. 

22. It was moved, whether in Cafe of Common Appurtenant by Preſcription 
without Number the Lord of the Waſt might improve? for it is not ad- 
meaſurable, therefore not improveable; ſor the Common being without 
Number, the Sufficiency cannot be proved. Dyer & Manwood J. held, 
that altho' it be without Number, yet it may be reduced to a Certainty 
being by Preſcription; as the Number of the Cattle which the beſt aud moſt 


ſulſtantial Tenant of the ſaid Tenement, at any time within Time of Me- 


mory, had kept upon the ſaid Waſt, and then the Plaintiff, the Lord. 
might improve leaving ſufficient according to ſuch Rate. 4 Le. 41. 


pl. 112, Mich. 19. Eliz. C. B. Anon. 


23. I 


not to a Common in groſs to a certain. Number. 2. Iaft. 475. 


Hammerton. 


he did ut allege, that his Houſe was an ancient Honſe, nor that his Curte- 
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23. If 2 Lords of 2 Mannors have 2 Naſis adjoining, without Inclo- 
ſure or Separation, bur the Bounds ot each are well known by certain 
Marks, .the one may incloſe againſt the other, tho' the Tenants ot each 
Mannor have reciprocally common'd there by Reaſon of Vi icinage. 
4. Rep. 38. b. Mich. 26 & 27 Eliz. cited by the Reporter, as lately 
adjudg'd in B. R. in Caſe of Smith v. How. nn 
24. The Lord may make Fiſh-ponds upon the Common, and the Com- 
moner can't deſt roy them. Per Cur, Ow. 114 43 Eliz B. R. in the 
Caſe ot Pelling v. Langden. 3 - = 7 
25. Where Men have Common in groſs for a certain Number cf Beaſts, the Where they 
Lord may appro\e leaving ſufficient tor them [But Roll tays, Quzre 3 
this, for the Statute W. 2. cap. 50. [46.] ſeems to be e contra.] Com- , % 4 


8 «Soar : 5 . Nombre the 
mon ſans Number is ufually put in Cates, but Coke ſays, he never Lord cannot 


knew ſuch Common granted, and therefore when it comes in Queſtion, abpreve a- 
he ſaid he will deliver his Opinion thereof; but ſays, that notwith- er Pawel | 
ſtanding ſuch Grant the Lord may common with him, and alto the IA Rd 


| . Ld: Raym. 
Grantee ought to ule the Common with a reaſonable Number. [Roll Rey. pg 


remarks here that F. N. B. is the Writ of Admeaſurement lies not of Mich. 10 W. 


Ccmmon fans Number] per Coke Ch. J. and the Lord Chancellor 3 2 ls T 
agreed particularly to all taid by Coke. Roll Rep. 365. pl. 18. Paſch e ovieryed, 


1 ; * that neither 
14. Jac. in the Star- Chamber, in Cale Proctor v. MaBlorte. 


this Statute, 
nor the Sta- 


tute of Merton extends to any Common, but to Common Append ant or Alfnurtenant to his Tenement, and 


26. A Lord that is in by Wrong may improve by vertue of the Statute 
of Merton againſt the Tenants and Commoners. Clayt. 38. Auguſt 11 
Car. betore Barkley J. Hamerton v. Kaſtoff, 1 55 
27. The Lord can't erect an Houſe, within the Statute of Merton 


„un leſs Sid. 79. pl. 4 


it be for his own Habitation or his Shepherd's, and he muſt alledge, that 8 C. 
he built it for one of thoſe Purpoſes ; tor otherwiſe he may build a great 


Houſe to let to a Nobleman, which may require a greater Curtelage than 
the Lord or his Herdiman. Lev. 62, Patch. 14. Car. B. K. Nevil v. 

28. One incloſed 2 Acres of Common (where all the Common was but 3 Lev. 62. S. C. 
Acres) to enlarge the Curtelage of his Houfe, and fo juſtified by the Zheue s. 
Statute Welt. 2. cap. 46. It was argued, that it was not good becauſe eas. re 


2 : | that it was 
lage was ſtraight, and if it was, yet it would be unreaſonable to incloſe not averr'd, 


2 Acres out cf 3 ; but it was anſwered, that the Statute ſpeaks of Houſes, % there 
without ſaying ancient Houſes, and therefore, it it were material it 2 ſufficient 


: . b and to this 
eem'd e contra, ) but it Twiſden in- 


ſhould come of the other Side. Windham J. held, that the Houſe Common lefty 
_ ought to be an ancient Houſe ; (but Twiſden " \ 
not appearing that ir was tor his neceſſary Reſidence it was adjudged, cd, but 
that he could nor incloſe. Sid. 79. pl. 4. Trin. 14. Car. 2. B. R. Nee Windham e 
vel v. Hamerton. „ e os 


contra, that 
this is ro he 


5 ak, pron 3 | averria onl 
evhere the Incloſure is for Improvement of the Land, and not whert it is for the Enlargement of the 83 
telage. | | e - 225 e | 


29. An Approvement may be againſt all Commoners, unleſs ſans Nombre 


er in groſs ; per Keeling ; But per Windham one cannot improve again 


his own Grant, the it be to a certain Number. Keb. 83a. in pl. 8. Hill. 


16 & 1) Car. 2. B. R. in Caſe of the King v. St. Brivil's Inhabitants. 


30. Lord of a Mannor incloſed Part of a Common, and there being Ina like Caſe 
young Wood and Timber growing thereon, the Plaintiff inſiſted, it was 2, Hues were 


an Improvement within the Statute of Merton, W. 2. 46. The Court e 


be try'd, 


thought fit to continue the Injunction, and directed a Zrial to be had at whether [ime 


the 


— — — — — 2 — — —— — 
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diſtrained to make the Hedge or Ditch, &c. and ſo it was holden in the Star-Chamber. Hill. 14, Jac. 


Common. 


of the Deſen- the next Aſſiſes, whether ſufficient Common was left for the Tenants. 


dants had | | "YH 122 5 . | ; ; 
Rhigt of Com- 2 Vern. 301. pl. 290. Mich. 1693. Weekes v. Staker 


mon there, and whether ſufficient Common was left for the Tenants ; and an Injunction t- quiet the Poſ- 


ſeſſion in the mean time was continued, tho' a net [ncloſure, and made not above 2 Years before the Bill 
exhibited, 2 Vern. 3 56. pl. 322. Hill. 1699. Arthington v. Fawkes. FS 


31. Agreement between Lord and Tenants for incloſing a Common, that 
the Tenants itould quit their Right ot Common, and the Lord thould 
releale them all Quu-Rents ; 1 he Incloſure was prevented by pulling 

down the Fence, and the Tenants continued to uſe the Common and 
ſome ot them to pay their Quit-Rents, This is a Waiver of the Agree- 
ment. MS, Tab. January 2. 1719, Lady Lanesbury v. Ockthoth. 
32. Owner of Lands bound by Agreement of his Bailiſf tor incloling of a 
Common, having acquieſced 30 Years, MS, Tab. March 1720, Tulton 
v. Wentworth, 5 wd; Oo oe 3 
33. Bill brought by Plaintiffs as Tenants of the Manor of Walton, 
in the County ot Surry, to eſtabliſh their Right of Common of Paſture 
and Turbary in the Waite of the ſaid Manor, and for Inunction 
againſt Delendant Palmer, Leſſee of the Manor tor Years under the 
Crown, 70 ftay his digging of Brick-earth, and making Brick, and inclo- 
ing Part of the Common, &c. Motion upon the Bill filed, and Affidavits 
ot making Brick and incloſing Part ot the Common till Anſwer and 
further Order. King C. aſſiſted by J. Jekyle Maſter of the Rolls, 
denied the Motion; for that the Lord of Common Right was intitled 
to the Soil of the Walt, and the Tenants had only a Right to take the 
Herbage by the Mouth of their Cattle; and by Statute of Merton, the 
Lord might incloſe Part of the Watt leaving ſufficient Common; that 
at Common Law, in an Action brought agaiaſt the Lord, the Tenanc 
muſt alledge in the Declaration, that there is not ſufficient Common lefr 
or he can't maintain the Action ; and if that ſhould be the preſent 
Caſe (tho' no ſuch Matter is made our by the Affidavits) the Te- 
nants may have their Remedy at Common Law ; That the Lord has 
a Right to open Mines in the Naſt of the Manor, and why not to dig 
Brick Earth, eſpecially in the preſent Caſe, where the Bricks are made 
tor one of the Tenants of the Manor, and to be employ'd in Building 
upon the Manor. As to the Incloſure, it was too ſoon for an Injunc- 
tion betore Anſwer. MS. Rep. Patch. 2 Geo. 2. in Canc. ..... v. Pal- 
mer & al. 5 88 4h 


(B. a) Inquiſition, Pleadings and Proceedings in a 
Dccdcanter, or Action for throwing down Incloſures. 


That is to 1. 13 Ed. 1. IF any (upon juft Title of Approvement ) do make a Ditch 
Indict hem cap. 46. or Hedge for that Purpoſe, which afterwards is thrown 
45 3 * down by ſome who cannot be diſcovered by Verditt of the Afiſe or Fury, and 

of Riot, Force, the Towns adjoining will not indict ſuch as are guilty of the Fatt, in ſuch 


or Treſpaſs; Caſe the ſaid Towns ſhall be diſtrained to level again ſuch Ditch or Heage at 


but ſeeing no 5e: | ; : 
os 5 their own Coſts, and ſhall alſo yield Damages 


pointed, the Law doth appoint (as in many Caſes it doth) a Year and a Day ſor the indiCting of the 
Miſdoers; and by the Indictment the Lord ſhall know againſt whom to bring his Action, 2 Inſt. 476. 

If the bordering Towns do nor, within a Year and a Day, indict the Miſdoers, then ſhall the Lord, 
or other Party grie ved, bring his Action upon this Branch againſt the Towns bordering raund abour 


the Town wherein the Fact was done, and Judgment ſhall be given, that they ſhall, at their proper 


Coſts, make the Ditch or Hedge, &c. and yield Damages; and after [Judgment given, they ſhill be 
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in Sir Wm Mallories Caſe. 2 Int. 475. — Coke Ch. J ſid he had ſeen an antient Reading upon 
this Statute, wherein it was held that the next Vill ſhould have a Year and a Day to iadict the Offenders, 
and iſ the Fill does not do it within the ſaid Time, then it ſhall not be indicted upon the Statute to re- 
pair the Incloſure, but the Party grieved ſhall have an Action upon this Statute, as a Man that is robbed 
ſhall have an Action upon the Statute of Winton againſt the Hundred; and ſaid that there is a Nota in 
the Margin of the Reading that in [ime of E. 4. Pigotr J. held accordingly at a Reading, and that 
it ſeem'd to him to be good Law. And the Lord Chancellor afterwards agreed particularly all that 
which was ſaid by Coke. Roll Rep. 365. pl. 18. Paſch. 14. Jac. in the Star-Chamber, in the Caſe 
of Proctor v. Mallorte. | 


2. Upon Exception taken to the Writ, a new Diſtringas was awarded Cro. C. 280, 
againſt the Vills adjacent, and Iſſues were eſtreated. Jo. 306. pl. 18. 7 pl. = 
Nich. 8 Car. B. R. The Caſe ot the Foreit of Dean, alias, Gibbon's „ 
Caſe. 105 3 5 

3. There need not to be a Year before the Offenders ſhould be in- Adjudg'd 


dicted, bur there ought to be a convenient Time for the Country to enquire that a Year 


| | 1 and a Day is 
who were the Proſterners, and the Court thall adjudge what Time is not eee þ 
convenient; Per Banks Arr. Gen. cites a Reſolution in 12 Jac.. Cro. ry to be al- 


C. 440. pl. 10. Hill. 11 Car. B. R. in Caſe of the King v. Epworth. lew'd, bur a 


| | „„ | e, SOnVenent” 
Time; and of that the Court may properly judge. 3 Salk, 167. Paſch. 1 W. 3. The King v. Pen- 
rich Inhabitants: S. P. Skinn. 94. Bill. 35 Car. 2, B R. per Cur. in Creſwick's Caſe. —— The 
Statute ſuppoſes a reaſonable Tine ought to be allowed for Indifling before the Action ſhould be brought 
on the Statute ; Per Curiam. 10 Mod. 157. Paich. 10 Ann. B. K. the Queen v. Gruelthorp lohabi- 
rants. — All the Precedents are at leaſt a Year's Time. 10 Mod. 157 8. C. TL nds 


4. Judgment was had againſt the Inhabirants of S. to repair at their 


own proper Coſts the Fences and Dikes thrown down, and becauſe it 


was not done, a Writ of Inquiry of Damages iſſued, and 500 I Da- 


mages found, and a Diſtringas to the Sherill, to levy it upon the Vills ; 


upon which they came by their Counſel, and prayed to have Liberty to 
plead, inaſmuch as by this way they are condemned unheard, and that 


by an Inqueſt againit which no Attaint lies. And ir was doubred, whe- 
ther a Scire Facias ought to have iſſued beſore the Diſtringas, but upon 
Conſideration the Court thought, that the Diftringas ought to have con- 


tained a Scire Factas in it, and fo they obtained Leave to plead. Sid. 


107. pl. 19. Hill. 14 & 15 Car. 2. B. R. Queen Mother v. Somerſham 


Inhabitants. 


5. The Court was moved for a Diſtringas againſt the Inhabirants:of: 


H. tor throwing down of Banks of the Earl of Bedſord's in his drain'd 

Land. Per Roll Ch. J. take it, but ar the Return of the Diſtriugas the 
Inhabitants may plead to you notwithſtanding. Noy, the late King's 
Attorney, would not have ſuffered it. Sty. 417. Trin. 1654. Anon. 


6. After Money levied by Diſtringas containing Fieri Facias grounded 


on W. 2. cap. 46. for throwing down Incloſures, and Inquiſition taken 


by the Sheriff; Jones prayed that the Money might be brought into 


Court, and remain, and that he might have Zime to plead, which the 
Court granted. Keb. 479. pl. J. Paſch. 15 Car. 2. B. R. The King v. 


the Inhabitants of the Foreſt of Dean. | 8 
7. Upon an Inquiſition for throwing down Fences, and 80 1. Dama- 
ges aſſeſſed, a Diſtringas iſſued, and Detendants came in, and plead, that 


it was not done NotFanter, which was found againſt them, and ſecond Da— 


mages given; and it was moved to ſet aſide the firſt Damages, 1ſt. Be- 
cauſe the Inquilition is only to aſcertain What Vills have done it, to the 
Intent that a Diſtringas may go out, and it was never intended to con- 
clude any in Point of Damages, being only an Inqueſt of Office, a- 


gainſt which no Attaint lies. 2dly, Becauſe thoſe Damages are aſſeſſed 


upon us before we were ſummoned, and ſo we were not heard tor our 
Excuſe and to mitigate them, but condemned and concluded not heard, 
nor not ſummoned, and they cited Cro. C. 280. and Cro. E. 859. 2 Inſt, 
477. Cro. Car. 580. And they ſaid, that they might plead to the Right 
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upon the Dittringas, ſo that it is not Reaſon that they ſhould be con- 
ciuded as to the Damages by the Inquilition ; but per Cur. the firſt Da- 
mages ſhould ftand, and ſhall not be vitiated by the ſecond, becauſe the 
ſecond Verartt as to the Damages is void, inaſmuch as the ſole Matter to be 
enquired npon the ſecend Iſſue 1s the Noctanter, but tor better Security they 
directed the Proſecutors to releaſe the ſecond Damages, and as to the 
Miſchief objected, that the Damages being aſſeſſed by Inqueſt of Office 
no Attaint lies that is true, but cannot be properly ſaid Miſchief, becauſe 
it is fo enacted by Parliament, that the Damages 1}all be aflſefled as be- 
tore; yet if they are exceſſive, the Party is not without Remedy; For 
when they come in to plead to the Noctanter, if the Damages were 
outragious, they ought to have taken in their Plea, viz. proteſtando, that 
the Damages were oitragions; and after might have pleaded, itt. the Da- 
mages were only of ſuch a Value, and upon this other Iſſue ſhould be 


taken; wherefore the Counſel for the Defendants in this Caſe moved, 


that they may now plead to the Exceſſiveneſs of the Damages, but in- 


aſmuch as they have not taken it by protefando before the fit Iifue found 


againit them, the Court would not ſuiter them, but gave judgment tor 


the Plaintiff, and that the 80 J. being levied upon the Diſtringas, they 
mall have it out of the Court not withſtanding the ſecond Damages gi— 
ven by the ſecond Verdict. Sid. 212. pl. 10. Trin. 15 Car. =. B. R. 


the King v. Upwood and Ravely Vills in Com. Huntington.“ 


3 Salk. 167. 8, Diſtrinzas upon the Statute of I}. 2 tor throwing down In- 


BN cloſures againit the Inhabitants of Proximis Villis; two of each Will 
came, and pleaded lor themſelves and rhe other Inhabitants of the ſeve- 
ral Vills, that the Fences were thrown down in the Day-time when the Per- 


ſons might be known, ab{que hes that they were thrown down in the Night, 


Or at luch Time that the Oſtenders could not be known, and ſo [Jae 


join'd in the diſſund ide; and now at the Trial at Bar *cwas ſaid tor the 
Defendants, that it the throwing down was either in the Day, or ia the 
* Lutw.157. Night, ſo & publicly that the Malefactors were known, *tis not within the 


Malabar's 


Gf " Statute, to which the Court agreed; tor the Statute was to give Reme- 
Calc. | 


dy in Caſes where the Malefactors not being known, the Parties were 


without Remedy by Treſpaſs, &c. But if it was done in the Day or 


Nie ht before the Face of the Oroners, ſo that they have Remedy by Treſ- 


pals, &c. this is not within the Statute; and upon the Evidence it ap- 


pearing to be done publickly, and yet by the Defendants, the Jury, 


by Direction of the Court, tound tor rhe Detendants. Lev. 108. 
Trin. 15 Car. 2. the King v. Inhabitants of Woodtord, Chingtord and 


other Vills in Effex. 5 N 
Keb. 663, 9. An Inquiſition was returne i upon the Statute againſt pulling down 


Tl. 21. The Incloſures. They took Iſſte as to the Damages only. It was moved that 


King v the 


 Tohabirants before the Trial tor the Damages, there might be Judgment given to 


of Eaſt Grin- have them ſer up again, having been long down; Twiſden ſaid, when you 


lead, the have Judgment tor the Damages, then o Diftringas will ſerve for ſet- 


Court præter 


Kelis Ch. 7 # the Inclſures and the Damages too. Mod. 66. pl. 12. Mich, 22 


J. inclined Car. 2. B. R. Anon. 

to grant a 55 6 = 

new Diſtringas, as to the rebuilding the Fences, being confeſs'd to be down by the other Iſſue; but Time 
was given to plead de novo.——-Ibid. 683. pl. 2. the Court ordered the Iſſue as to the Damages to be 
tried firſt, and then a Writ may be granted for ſetting up the Fences, and for the Damages alſo._—— 
Ibid. 723. pl. 127. S. C. The Trial at Bar being over as to the Damages, the Court granted a Diſtrin- 


gas to levy and ſet up the Fences, but would not order it by any Day certain, but to follow the Pro- 
ceſs of the Court, and ſo for the Ifſues. AS: 5 | 


But this muſt 10. If the Damages are exceſſive, when the Parties come in to plead 


O 


ee the Noctanter, they may take, by Proteſtation, that the Damages were 


betore the ſing exceſſive, and atter plead that the Damages were not bur of ſuch a Va- 
Ie found lue. Per Cur. Lutw. 157. Paſch. 32 Car. 2. Malabar's Caſe. 


againſt them. 


11. The 
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ver, 1 


gh 
1 : L a * 


Ms 


Hill. 35 Car. 2. B. R. in Creſwick's Caſe. 


Fences and Incloſures in Hertfordſhire. 


Show. 106. Mich. 1 W. & M. The King v. Hermitage (Inhabitants.) 


1490 and favs that in thoſe Caſes the Eſtate of the Party is not ſer forth. 


down, &c. 


—... 


* — rr 


Common. 1 


— 


11 The cutting down Timber Trees by Perſons unknown Noctanter, is The. JON 
„ ien the Statute W. 2. Cap. 46; for the Words of the Stature endes 20 
aot roit hin The O > f | Remedy tor 
are Follatum & ſepem POT. . by On vr J. cutting 
Ne 37, Hill. 34 & 35 Car. 2. B. K. The Kang v. Bitton Inhabitants. down Trees, 
Ray II. 457 L 34 35 > 3 | Skinn. 94. 
2 Show, 255. pl. 263. The King and Chiſwick v. Bit- 


ton Inhabitants. S. C. & S. P. by Jones J. 


12. Upon the Return of an Inquiſition a Diſiringas Was awarded, where- 
upon it was objected that inſtead thereof a Scire K aclas mould have 11- 
tued, to ihew Cauſe, &c. bur adjudg'd that a ci. Fa. Was not neceſſary. 

3 Salk. 167. Patch 1 W. 3. B. KR. The Kang v. Penrith Inhabitants, = 

13. Dijiringas tor throwing down Fences, &c. Was guaſred, becauſe 3 Salk. 169, 
there were not 15 Days b:tween the Teffe aud Return. Show, So, Mich. "> YE 
1 W. & M. Symſon v. Penrith. 8 1 Ne 

ES | | S, C. ard the Court held it ill. 


15. An Taformatioa for a Rict lies in the Crown-Office for breakin 
Show. 106. Mich. 1 W. & M. 

the King v. Berchet & al. 56! io tony Wen 
16. Upon the Return of an Inqnijition tor flinging down the Fences of 

S. &cc. it wns objected that it did not appear that S. was Lord of the Ma- 
nor, or had a Right to theſe Fences , but it was held that this need not 


be thewn ; for if he had no Right, this ought to be ſhewn on the other 


Side. 3 Salk. 167. Paſch. 1 W. 3. B. R. The King v. Penrith Inha- 

bitants. „„ 5 e RE 
17. In Writ of Inquiry of Damages for Fences thrown down in the Cirth. 114, 

Night, it was held per Cur, that there was vo necd of Notice of the He- 1 Paſch. 


__ 9 4 3% | VV. OC DL; 
cution of the Writ, becauſe traverſable; but per Cur. it was quathed, be- in pps 0. 


_ cauſe it was Intereſſatus fruit pro reſrduo cujuſdam termini, where it ought and it was 
to have been oſ/e/ſronatus, fut; it might have been a concurrent Leaſe, or objected that 


Leaſe not cominenced, and no Pofleſſion laid, and therefore it was M. | 
ords he 
might have 
| SES 5 C „„ _ only a Right 
to the Herbage of this Waſte, or might be only a Commoner, and ſo have no Right to incloſe, and fo 
not within the Statute ; but the Court reſoived, that Ex Vi Termini, the Words import that he had an 
Inte reſt in the Land of this Waſte, and not in the Herbage only. And Holt, Ch. J. held that he 
who had only the Herbage might incloſe, and therefore the Return in the inquiſition was held good; 


for it is not neceſſary to ſet forth what Eſtare the Party had, —— In Debate of this Ca& it was agreed 


per Cur. that a Grantee of a Common might have this 

Waſte, or Grantee of the Herbage. Show. 106. _ 
He that has reaſonable Herbage cannot inclaſe, but he that has 

21 Jac. B. R. in Caſe of Lord Zouch v. Moor. : | 


Wrir, and that ſo might the Owner of the 


Terbage may. Arg. Godb. 411. Trin. 


18. In a Nottanter it is not neceſſary to ſet forth what Eſtate a Man The Re- 
hath; Per Holt Ch. J. Carth. 114. Paſch. 2 W. & M. in B. R. The Per, ibid. 
King v. the Inhabitants of the Hermitage. %%% ps | 1125 Cr 
| 290, 440% + 
and it 17 — Show. 106. S. C. ſays 
that in Debate of this Caſe it was agreed per Cur. that Grantee of a Common might have this Writ, 
and fo might Owner of the Waſte, and alſo Grantez of the Herbage. | | | 


19. The TIno!i/tion found 100 Perches, and 2 Gates, and 10 Stiles 


palled deten; but it appeared upon the Kvidence that no more than 


3 Perches of Hedge and Fence, and 9 Gates, and 3 Stiles were pulled 
But per Cur. this Matter cannot cannot be 1nquired into, 


becauſe the Defendant had not traverſed the Number, and ſo that w1s not 
in Iſſue; Quod Nota; for it was an Overſight of the Pleader. Carth. 
242. Paſch. 2 W. & NM. in B. R. The King v. Inhabitants of Hermitage. 
20. A Iictnecs B. to make and continue an Incloſure of Common to 
him and his Heirs; C. the Heir of A. breaks down the Fences, wy 
Julll= 


—— — — — P — 


12 


Common. 


—— . — ꝗ . — 


juſtifies for Right of Common h pleads as above; per Cur. ' tis ill by 


way of Licence, but tis good by way of Releaſe of Common, but a Licence 


They may 
appear, and 
traverſe, 
tho' they 


have no Day 


in Court. 


of Part of th 


is determined by his Death. Show. 349. Paſch. 4 W. & M. Miles v. 
Etteridge. 

21. In Treſpaſs for pulling up and throwing down a Hedge, the 
Court would give ao more Coſts than Damages; there being no Aſporta- 
tion, Comb. 420. Hill. 9 W. 3. B. R. Anon. 

22. The neighbouring Vills upon the Diſtringas may come and tra- 


verſe the ads being done NVoctanter, or that they were the next Vills, or 


even the Damage. 12 Mod. 340. Mich. 12 W. 3. per Curiam. In Cate 
of More v. Watts. „ e 


1 Salk. 583. pl. 3. per Holt, Ch. J. in 8. C. 


23. This Statute not extending to every Lord, but to ſuch only as 


had Right to approve; the Detendants, to ſhew that the Lord had no 
Right to approve, pleaded a Preſcription to Common thus; viz. that divers 


Freeholders had a Right to Common, without confining their Preſcription to 
any certain particular Tenements. It was admitted that by way ot Cf om 


this general Way of Pleading had been good, bur not by way ot Pre- 
ſcription, and to this Opinion the Court inclined. 10 Mod. 157, 153. 
Paſch. 12 Ann. B. R. the Queen v. Gruelthorp Inhabitants. 


24. As to the Form of proceeding againſt Proſterners of Fences of Lands 
approv'd out of the Common, and ſeveral Pleas of the Defendants, ſee 


_ Cro. C. 280, 439, 580. and Lut w. 157, 158. and ibid. 169 to 180. 


K 


* — 


— 


i (C. | a) Ap P Or tiond. 8 In what Caſes. 


oY - Ommon Appendant may be apportion'd, becauſe it is of Com- 


mon Right, and theretore, it Commoner purchaſes Parcel of the 


Land in which, yet the Common thall be apportion'd. 4 Rep. 37. 6. 


Mich. 26. & 27. Eliz. B. R. reſolv'd in Tirringham's Caſe, 


2. In Caſe of Common tor a certain Number of Cattle, if /o ſmall a 


Parcel be demiſed which will not keep one Ox nor a Sheep, then the whole 


Common ſhall remain with the Leſſor ſo always, as that the Land in 
which be not ſurcharged. 13 Rep. 66. Hill. J. Jac. C. B. Morte v. 


3 „ 
3. Common Appendant and Appurtenant is all one as to Severance ; for 


if ſuch Commoner grants Parcel of the Land to which the Common is 
Appurtenant or Appendant, the Grantee ſhall have Common pro Rata ; 
agreed. 2 Brownl. 29). Hill. 7 Jac. C. B. Morſe v. Webb. a 

4. Common, l Nombre in Groſs, cannot be apportion'd by Purchaſe 
and; per Powell J. Ld. Raym. Rep. 407. Mich. 10 


W. 3. * 


(D. a) Ad- 
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10 ſhall anſwer the ſame to the King in the Exchequer. 


EW ES wie 8 2 2 n EPS 
PPP INS 


E d er CS ngP * * 


cord in 11 H. 3. in the Archives of the Tower of London, chere a Writ De ſecunda ſup 


126. (H). 


Corbet's Caſe, is a wrong Quotation. 


r — >. 
— — —— — — — oo * 


Common. > x2 


(D. a) Admeaſurement and Surcharge of Common. In 
what Caſes the Writs lie. 


1 E f Ni 3: V a ſecond Surcharge of Paſti. F the Though the 
1. 13 E. k. Weſim. Fry Fo 3 1 | $5 j ure, if 2 33 | 
2. cap. 8. Paſture were adineaſured before the Fuſtices, the 


| Ha Wk Weſtm. 2. 
Remedy ſail be by Writ Fudicial returnable before the Fuſtices under the N cap. 
Seal of the Sheriff and Jurors ; and then the Tuſlices ſhall æard Dama- 12. fays, 
ges to the Plaintiff, and ſball eftreat into the Exchequer the Value of the _w wy ang 
32 , - | 7 a "= 
ſy (wherewith the Paſture was jo overcharged) to be anſwer'd to the charge jr I 
ing. 


| | : Et nt an Admea- 
. 2. If the Admeaſurement were made in the Country, the Sheriff, by a ſurement of 


Chancery Writ fhall inquire of the Surcharge and Value of the Beaſts, and Nee 8 


E | os 3 „ been yet pro- 
S. 3. To prevent Fraud in the Sheriff, all ſuch Writs De ſecunda Supero- vided : Low 
neratione ſhall be enrolled, and alſo at the Tear's End tranſcribed in the Ex- Ld. Coke 


 chequer ; and ſo likewiſe ſhall Writs of Rediſſeiſs. 5 _ ſays, he had 


ſeen a Re- 


eroneratione was © 
granted. 2 Inſt. 370. 


When the Plea is removed before the Juſtices there upon pleading, or Confeſſion before them after 
Admeaſurement made and returned, Judgment ſha!) be given by the Juſtices; but if the Plea be not 
removed, the Admeaſurement ſhall be enquired of, and made before the Sheriffs. 2 Inſt. 350. | 
By the Writ of Secunda Supercneratiene the Plaintiff ſhall recover his Damages againſt him that was 
Defendant in the firft Writ, and alſo he ſhall forfeit unto the King the Cattle which he 


) NPI | a over the 
due Number after the Admeaſurement made. And all this is by the Statute of Weſtmin 


er. F. N. B. 
2. Note, The Lord may have an Admeaſurement; but he himſelf fhall Fitzh. Ad- 
not admeaſure. F. N. B. 125. (D) in the new Notes there (b) cites mealure- 


4 8 8 | | | c „ ment, pl. 12. 

Temp. E. . Admeaſurement 12. See 6. Co. 54. Corbert's Caſe. Is, that in 
3 Dog cents I | O's „ a Writ of Ad- 

meaſurement of Paſture, he that brings the Writ ought to he admeaſured as well as he againſt whom 


the Writ is brought, unleſs where the Chief [the Lord] himſelf brings it, &c. And 6 Rep. 54. 


3. If the Defendant has Common Appendant to his Freehold in three Pills, 
it may be admeaſured for the Lands in one of the Vills. F. N. B. 125. 
(O) in the new Notes there (c) cites Firzh. Admeaſurement 15. in time 


of E. 1. „„ 1 „ 
4. If one has Common Appendant, and the Lord of the Soil grants him 
Common there for 200 Beaſts more, whereby the Common is ſurcharged, 


Admeaſurement lies againſt him, and he ſhall admeaſure within the 
Number granted him, and ſhall be put to vouch his Grantor to War- 


ranty. F. N. B. 125. (D) in the new Notes there (c) cites Temp. E. * This is a 
I. ibid. 16. & Brief 862. * See 22. Aſſiſe 65. Admeaſurement 11. „ 


J. The Writ of Admeaſurement lies, tho? the Plaintiff has diſſeiſed the Pitrh. 1 


Tenant of the Common, it he continues ſeiſed of the Land to which. F. N. B. cee 8 
125. (D) in the new Notes there (c) cites 8 E. 3. Admeaſurement 14. FE * 
6. Note, by all the Juſtices, that Writ of Admeaſurement of Paſture Fitrh. Ad- 
does not lie againſt him who has Common Appendant, nor againſt him who has GP: p 
Common by ſpecialty for Beats withont Number, but againſt him who has YEN 


; cites $ C 
Common Appurtenant, and upon ſpecialty to a certain Number of Beaſts; but F. N. B 125 


then the other ought to plead it, and thew that he has it by ſpecialty (C) in the 
tor ſo many Beaſts, and has put beyond the Number ot fo many Beaits, NEW Notes 


Br. Adnieaſurement, pl. 5. cites 22. Atliſe 65. 2 8 


5 e eie 
ſeems miſprinted, and that it mould be (65) as in Br.) 


7. Ad- 


— — 


— 
— — 
— 
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14 
FL ha J. Admeaſurement of Paſture againſt one who , that there is gn. 
8 Fo ther who has 20 Acres of Land, to which he has Common there, and de— 
gain ſi him on- manded Judgment of Wric, becauſe he is not named; tor all the Te- 
ly whoſur- nants ſhall be admeaſured where Action is brought by one, and yet non 
2 55 allocatur; tor none ſhall be impleaded, but he who did the Tort, and the 
al hall be Admeaſurement of all is not material, for they ſhould be juſtly admea- 
admeaſured, ſured, and then they have no Wrong; But Monſtraverunt ſhall be 
but not to brought by all the Tenants, and by Babb. Ch. J. the View well lies in 


their Preju- Writ of Admeaſurement. Br. Admeaſurement, pl. 3. cites 8 H. 6. 26. 
dice, ſeeing 


they are not Parties to the Suit. F. N. B. 125. (B) in the new notes there (b) cites 8. H. 6. 26. 


- ————ů ——— — — " — : ee — 


Common. 


- . 
5 avs ww - <@- _— — — ſ— —— —— z ͥ — —— —— — — — —ð—e — ——— —— , . —2———3—— ᷑ 


8. In Action brought againſt one all the Tenants ſhall be admeaſured. 
Br. Joinder in Action, pl. 32. cites 8 H. 6. 26. per Elerker. 
9. It the Sheriff returns Nihil in Writ of Admeaſurement of Paſture, 
yet the Plaintitt ſhall have Judgment as if the Proceſs had been re- 
turn'd ſerved, quod non negatur. Br. Admeaſuremt. pl. 7, cites 11 
The Writ is 10. Admeaſurement of Paſture is Vicontiel, and the Suitors are Fudges, 
Vicontieland and not the Sheriff; for he has no other Court in which he may hold 


8 Plea but the County, and if he does otherwiſe it is Coram non Judice. 


F. N. B 126. Br. Admeaſuremenr, pl. 6. cites J. E. 4. 22. 
(Hoe INE | V „„ 
ty The Writ is Vicontiel, and the Parties may thereupon plead before the Sheriff in the County. 


I may be re- 11, And per Jenny, becauſe it is not in a Court of Record, therefore 
moved out of jt ought to be removed by Pone or by Recordare, or by Writ of falſe Fudg- 
the County- bh d by Cert i; for this i 5 If 2 
Court by Po. Ment, and not by Certiorari; for this is to remove out 0. a Court of 
ar the Suit of Record. Ibid, Es nes 
the Plainriff, 3 5 | Beg | Es 95 5 | 
without ſhewing Cauſe in the Writ ; but at the Suit of the Defendant he ought to ſhew Cauſe. 2 Inſt. 
369. cites 44. E z. 10. e | RS „„ „ 


If a Van be 12. Writ of Secunda Superoneratione Paſture does not lie but where the 
2 Ad meaſurement was made before the Juſtices, but not where it is made 
Weit of Ad. before the Sheriff and Suitors; but where the Admeaſurement is re- 
meaſure- moved after by Writ of falſe Judgment, and after the Judgment in 
ment direct. Pais is affirmed in Bank, there Writ of Secunda Superoneratione Paſturæ 
Sheriff by may iſſue upon it, for now the firſt Admeaſurement is of Record. 
the Sheriff Ibid. 5 

&c. and al- V 15 5 g 
terwards he ſurcharges the Common again, then the Party who ſued the firſt Writ ſhall have a Writ 
to the Sheriff, called a Writ De Secunda Superoneratione. F. N. B. 126. (E)——— Upon the Wric 
of Admeaſurement awarded to the Sheriff, by which he makes Admeaſurement, if the Defendant ſur- 
charge the Common after, the Writ of Secunda Superoneratione ſhall be awarded out of the Chancery; 
but upon a Judgment given in the Common Pleas of Admeaſurement &c. if the Detendant ſurcharged 
the Common, the Writ of Secunda Superoneratione ſhall be awarded out of C. 8. F. N. B. 126.( 3 


13. The Writ of Admeaſurement of Paſture /jeth betwixt Commoners who 
have Common Appendant to their Freeholds, if one of them ſurchage the 
Common, by putting in more Cattle in the Common than he ought to 
have Common tor there, then that Commoner ſhall have this Writ of Ad- 
meaſurement of Paſture. F. N. B. 125. (BY. — 
He cannot 14. It the Tenant ſurcharges the Common with his Cattle, &c. the 
rom the Lord ſhall not have the Writ of Admeaſurement againſt the Tenant; but it 

debe 44 ſeemeth the Lord may diftrain Surpluſage of the Cattle Damage-teaſanr. 
Tenant has F. N. B 125. (D). 8 . e . 


Commom Ap- . | | | ; 
ndant till it be admeaſured F. N. B. 125. (D) in the new Notes there (b) cites 10. E. 3. 51. 18. 
E. 3. Admeaſurement, 7. per Cur. and yet he may approve it. 


15 'The 


"he 


F. N. B 125. (D) 


ſued forth. F. N. B. 126, 12. (). 


bring a new Admeaſurement. F. N. B. 126, 12/7, (J in the new Notes there (a) cites 18 E. 3. [30] 


— —— — won ont —̃ — — — a PEI I I 


Common. Ih 


—_— — — 


- 15. The Lord may have an Aſjiſe againſt the Tenant or the Surcharge, See Bracton. 
for chat he is diſturbed of the Profit of his Land. Quzare of theſe Caſes, 229. that tlie 


Fas Lo 
Bur it the Lord ſurcharges the Common, the Te- wade 44 


nant ſhall not have a Writ of Admeaſurement againſt the Lord, but he meaſurement 
(hall have an Aſſiſe of Common againſt the Lord. F. N. B. 125. (D.) = wan his 


enant, or e 
converſo for a Commoner againſt the Lord. Temp, E. 1. Admeaſurement 16. Not againſt the Lord, be- 


Caule he cannot approve but again{t the Tenant, who is not Lord. Ibid. 11. 18 E. So. Admeaſure- 


ment J. If there are two Neighbours in a Vill, ho intercommon each in the other's Land, Admeaſure- 
ment does not lie between them; but if there are three Neighbours, A, B, and C, and each intercommons 
in the other's Land, it one of them ſurcharge, the whole Admeaſurement lies, for he had Common in 


the Lands of the three, &c. But avhere there are only two Neighbours, A, and B, Admeaſurement does 


not lie; for there, on a Surcharge, the Remedy is by Aſſiſe as Tertenant, and not as a Commoney - and a 
Tertenant cannot be admeaſured; but where there are three Commoners or more who intercommon, 


cach ſhall be admeaſured in the Lands of the other. 18 E. 3. 43. Admeaſurement 30. F. N. B. 125. 


(D) in the new Notes there (c.)- And it appeareth by the Book of Entries, Fol 123. that a Writ 
of Admeaſurement does not lie againſt the Lord of the Soil. F. N. B. 126. (D) Mich. 9 H 6: 41. b. pl. 
16. S. P. that Admeaſurement lies not againſt the Lord. If the Lord makes .Lpprovement of the Com- 
mon unto himſelf, and leaves not ſufficient Common to the Tenant, the Tenant ſhall have an Aſſiſe, and not 
a Writ of Admeaſurement. F. N. B. 125. (D). 1 | | 


16. In the Time of E. 1. it was agreed, that one Neighbour ſhall have 
a Writ of Admeaſurement againſt another, where they intercommon by 


| reaſon ot Neighbourhood. F. N. B. 125. (E) 


9 . 


17. He who hath Common Appurtenant Certain, or Common by Grant 
certain, ſhall be admeaſured; and a Tenant ſhall have an Admeaſure- 
ment againſt him; ut he who hath a Common Appurtenant without Nums 
ber, or Common ia groſs without Number, ſhall not be ſtinted, nor a 


Writ of Admeaſurement doth not lie againit him. F. N. B. 125. (D) 


18. By the Writ of Admeaſurement a the Commoners ſbalj be ad- S P. 4s well 


| meaſured as well as thoſe Who were Parties to the Mrit. F. N. B. 126 thoſe <who 
„ . „ „„ 


hade not ſur- 
charged the 
Common, 


as he who hath ſurcharged it, and he who bringeth the Action ſhall alſo be admeaſured. F. N. B. 


125. £ + es 


19. But yet if any of thoſe who are Commoners, which were not Par- But note, 
ties to the Writs of Admeaſurement, &c. do ſurcharge the Common after te mw 
Admeaſurement, they fhall not forfeit their Cattle, nor the Value of them go. 


| | Admeaſure- 
that were in the Paſture above the due Number, becauſe they were not ment is only 


Parties to the firſt Writ, nor the Party ſhall not recover Damages apainft to extend be- 
them for this Surcharge in this Writ; for the Writ of Secunda Supero- cen the 


if any other 
be aggriev'd, 
he ought to 


neratione lies not but only againſt him againſt whom the firſt Writ was Parties; for 


Admeaſur ement 7,— 2 Inſt. 370. S. P. accordingly. 


(E. a) Extinguiſhment thereof. 


8 SSISE of Common of Paſture, the Tenant pleaded that in the 

Time of E. a. the one Land and the other were in the Seiſin of N. 

and ſo by Unity the Common is extintt ; the other ſaid that the Land to 

which he claimed to be appendant is ancient Land to which Commmon has ——— 
been appendant Time out of Mind, and thereſore the Aſſiſe was awarded. ns. pl. 45. 


Br. Extinguiſhment, pl. 2. cites 13 Aff. 21, & concordat. * 15 Aff. 2. cites S. C. 


It Northt. Bur Brook ſays it ſeems that tis againſt Law, and that the sccordingly. 
8 9 But Brook 


Unity is Extinguiſhment tor ever, ſ 
ays Quere; 


2 In for *ytis nor 
Law. 


N — yore je" IE * 


3 Common. 


1 


2 „ 


* 888 claimed Common afhenduut, and the Defendant alleged Unity of Poſſeſſion 17 
ron the one Land and the other ſince Time of Memory ; this is a good Extin- 


24 E. 3. 25, 45. Ne 
3. Common is obtained by lonz Sufſerence, and may be loſt by Jong 
| Negligence. 3 Le. 202. cites Britton. 144. & Bracton. 222, 223. 
Ibid. Marg. 4. A. has Common appendant to his Tenement in a great Waſte, the 
tr Lord improves Part of the Waſte, leaving ſufficient Common and Way 
ewas ſaid to it in the Waſte, and afterwards he zafeoffs the Commoner of the Im- 
the Reaſon provement. This is no Extinguiſhment of the Common in the Reſidue 


* N of the Waſte. * D. 339. pl. 45. Mich. 16 & 17 Eliz. Anon. 


improved was utterly diſcharged of Common. * 5. C. cited Cro. E. 594, in Caſe of Rotheram 
v. Green, —5, C. cited Arg. Golds), 117. e 5 | 


Part of the Land to which, &c. Per Cur. 4 Rep. 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's Caſe. . os 


. 


B. R. in Tirringham's Cale. 


— 


7. Unity of Poſſe/fion of the intire Land in which, &c. or to which, &c. 


ſon of which Opinions was tor Advancement of Tillage, and the Land 
to which, &c. was antient Land, Hide and Gayne; but it being againſt 


in Rent, Common, &c. iſluing out of the fame Land, there it is ex- 


Eliz. B. R. reſolv'd in Tirringham's Cale. 


| Gold:b 3. 8. In Treſpaſs, &c. the Caſe was, that the Abbot of D. was ſeized of 


25 accord- Lands of the Abbey of D. Afterwards both thoſe Abbeys were diſſolved, 
Lands of late Abbots, &c. who granted th: Lands of one Abbey to A. and of the 
cther Abbey to B; adjudg'd that the words in tam amplo modo, &<c. are 


the ſaid Common cannot ſtand againſt the Unity of Poſſeſſion. 3 Le. 128. 
pl. 179. Paſch. 29 Eliz. C. B. Nelſons Caſe, ea. 


Le. 44 pl. 9. J. S. was ſeiſed of 140 Acres, and had Common appurtenant 12 
56. 5 46 Acres, 2 in the Occupation of A, and the other 44 of B; and he pur- 
8 8 3 chaſed the 2 Acres in the Occupation of A. yet the Common concernin 


And. 159. pl. Eliz, Kimpton's Caſe. 
203. S. C 


cites 29 Eliz. 8 C adjudg'd.- S. C. cited Cro. E. 594. pl. 35. by Anderſon Ch. J. by the Name 
of Rampton's Caſe adjudg*d. —— The Difference is between Common appendant and appurtenant ; for 
in the laſt Caſe, by Purchaſe of Parcel of the Land in which &c. all the Common is extinct. 8 Rep. 
79. a. Trin. 7 Jac. reſolv'd in Wiat Wild's Saſe. | | | 

lf a Commoner purchaſes Parcel of the Land in which he has Common appurtenant, this 
all the Common; Agreed. 2 Brownl. 297, Hill. ) Jac. C. B. Morſe v. Webb.- 
& S. P. accordingly, but otherwiſe it is of Common appendant. | 


Br. Common 2. In Replevin, the Defendant avoyed for Damage ſealant, the Plaintiff 


guiſhment of the Common; per Cur. Br. Extinguithment, pl. 19. cites 


5. Such Common as is admeaſurable ſhall remain after Severance of 


6. Common appurtenant cannot be extin& for Part, and in eſſe for 
Part, by Ad of the Parties; agreed. 4 Reb. 38. a. Mich. 26 & 27 Eliz. 


extinguiſhes Common appendaut, contrary to the Opinions 11 E. 3. tit. 
Common. 11. 14 Afi 21. 15 Atl. 2. 20 E. 3 Admeaturement 8, the Rea- 


a Rule in Law, viz. that when a Man has as high and perdurable Eſtate 


rinct, and with this accords 24 E. 3. 25. 4 Rep. 38. a. Mich, 26 & 27 


pl.6 SC. a Common out of the Lands of the Abbey of &, as appendant to certain 


and the Poſitions of both given to the King to hold in tam amplo modo, as the 


to be conſtrued according to Law, and no further, and by the Law, | 


ingly. that is entire and extinct by the Purchaſe. Goldsb. 53. pl. 4. Trin. 3 


adjudg'd, that by the Purchaſe of Part the whole Common was extin&t.——D. 339. Marg. pl. 45. 


extinguiſhes | 
 Brownl. 180. S. C. 


11. Pre- 
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Bradihaw v. Eyre. 


theram v. Green. 


"Plaintiff, Nifi &c. Comb. 127. Trin. 1 W. & M. in B. R. Speaker v. Styant. 


1 
A _ n — „* — — — = A 


cdrom. dt... tt. tt. A... — 


„ 


Common. 17 
> 1. 5 er! on for Common * appendant. Unity extinguithes this, Common p- | 
Fg 185 "Common tor Arable Land. Mo. 462. pl. 651. Hill. 39 Eliz. pendant not 


( extinguifh'd 

Bradihaw's Cale. rag | 2a 
. | | 3 | Common ap- 
purtenant is. No. 463. pl 654. Hill. 39 Eliz. C. B. Smith v. Bowſall. * Quere if it is uot 


talte printed for (4ppurtenant) eſpecially as Common appendant is properly for arable Land. 


— — 


12. Common appurtenant to Houſe and Land 1s extinguiſhed by Par- 
lie of the Land. Cro. E. 570. pl. 6. Trin. 39 Eliz. B. R. per 2. J. 


13. A Man who has Common for his Cattle levant to his Tenement Nov. 29. 
in ſuch a Field, releaſeth all his Right and his Common in Part of the S. C. but 
Lond ; Anderton, Beaumont, and Owen, J. contra Walmſley held that eme nor ve- 


SY 1— 5 18 ' 7 ITE a p . 1 ry clear. | 
the whole Common is exrinct, and cited Rampron's Cafe adjudged Ang. 89 


that when one purchaſeth 1 Acre ot the Field wherein he hath Common, pi 5+. S. C. 


it is extintt. Cro. E. 593. pl. 35. Mich. 39 & 4o Eliz, B. R. Ro- 410 by 
. SEE : | Ee 3 Judges, 
| that all the _ 
Common was 
5 5 | : 3 5 extinct. 
14. A Copyholder had Common of Eſtovers in the Lord's Woods S. C cited 


appurtenant to his Copyhold; and he purchaſed the Freehold Inheri- Cro. J. 253. 


- 


tance in the Copy hold, and had Words in his Deeds of Purchaſe, of all 


Commons, &c. appertaining to the ſaid Meſſuage; yet it was adjudged, 


that the Common, which he had, belonged to the copyhold Eſtate, and 
was extinct ; but it there had been ſpecial Words to make a new Grant 


ot the like Common as he had in the Copyhold before the Surrender, it 


ſecms it had been good. Mo. 667. pl. 915. Mich. 40 & 41 Eliz. Fort 


V. Ward. 


15. A Copyholder had uſed to take Effovers-to repair his Hedges; and Mo. 667. pl. 


the Lord granted unto him the Freehold of the Copybold by the Words of 915, Mich. 


(Grant unto him all the Lands, Tenements, and Hereditaments thereto ap- oy a ö om 


pertaining, and therewith uſed and occupied) Vet it was reſolved he thould Ward, S. C. 


not have Common in the Land of the Lord. Cro. |. 253. pl. 8. cites and ſays, that 
% / FO 


the Grant 
had the 


Words (of all Commons &c. appertaining to the ſaid Meſuage) but adjudg'd, that the Common be- 


long'd tothe cuſtomary Eſtate which is determined, and fo it did not paſs; but if he had ſpecial Words 
to make a new Grant of ſuch Common as he had appurtenant to the Co 


-opyhold before the Surrender, 


it ſeems it had been good. S. C. cited Gilb. Treat. of Ten. 210, 211, and obſerves the Difference 


between the Words of Grant in Cro. J. and thoſe in Mo. and that in Mo, another Reaſon is added, 


viz. that now he claims by the Lord who cannot have Common in his own Ground; bur this is a Rea 

ſon only where the Common is in the Lord's Soil; but the other holds where it is in another's Soil. 

which is a much ſtronger Caſe; for, as it ſeems, in ſuch Caſe there is no way to continue the Com- 

mon ; for by the Grant of the Freehold it 1s gone, and the Lord can make no new Grant of it, but in 

his Soil he may. ö ws + | , „ 
A Copy holder of Inheritance, to which Common belong'd by Cuſtom, purchaſed the Freehold by 


_ theſe Words, (Grant, Bargain, and. Sell the faid Meſuage, with all the Commons tbereunto belonging.) 


It was agreed, that it could not paſs by way of Bargain and Sale. Holt Ch. J. ſaid, that the Word 
(Grant) being in the Deed, if it had been pleaded by the way of Grant, it had been good. Bur 
this being in Treſpats, wherein the Defendant juſtified for bis Common, it was adjudged for the 


16. In Caſe of a Common appendant, if one Tenant of the Manor pur- 


chaſes the Seigniory, and then grants over the Tenancy, the Common which 
he had betore thall be ſtill appendant; for *tis not extinguiſhed by the 


Unity, but thall paſs with the Tenancy, but otherwiſe of a Common in 
ala 2 Popham, Ow. 122. Mich. 3. Jac, B. R. in Caſe of Jordan v. 
ee dead — —— —. 


28 == 17. If 


— 
8 4 


8 — —— n n * — — 
i * 


Common. 


17. It the Lord ſells his Waſte, and the Copyholder dies, and the Lord 
grants a new Copy, he ſhall have his Common. Arg. Brownl. 231. Swain 
v. Beckett. os 3 
18. A Relcaſe of Common in one Acre is a Releaſe of all. Brownl. 180. 
Morſe v. Webb. 
Brownl. 18 19. One who had Common by Preſcription to an Houſe, and 49 Acres 
Wood of Land, made a Feoffment in Fee to another, of 5 Acres, Part of the 
Moreton, Land; adjudged, that the Common (whether appendant or appurtenant) 


: 15 :» is apportionable; and tho one that has Common appendant purchaſes 
| Cole v. Fox- Parcel of the Land in which, &c. yet the Common ſhall be apportion'd ; 

_ $ P. but in ſuch Caſe Common appurtenant by ſuch Purchaſe ſhall be exrin&, 
and the 


: 4 or if he takes Leaſe of Parcel all is ſuſpended. 8 Rep. 78 b. 79 a. Trin. 
Gor E, 7. Win Tee of arent all 1 


tipguiſhment, but apportionable, and no Prejudice to the Tertenant; and Hobart Ch. J. ſaid, that 
otherwiſe a grand Inconvenience and Miſchief would enſue ; for by that all the Commons in England 
| ſhould be extinct, & Salus Populi eſt ſuprema Lex. Et Apices Juris non ſunt Jura.——Brownl. 
19 Hill. 14 Jac. Coles v. Flaxman, 8. C. 4 Rep. 37. b. S. P. per Cur. accordingly in Tirring. 
ham's Caſe. e e 1 1 e 


Yelv. 189, 20. A Copyholder for Life had Common in the Lord's Waſte (as all 
x94 D we the Copyholders had by Cuſtom of that Manor). The Lord grants ant 
[Com Perti. confirms the ſaid Copyhold Lands cum Pertinentiis to him and his Heirs, 


nentilis) will Reſolved by all the Court that the Purchaſer ſhould not have Common 
not create a there, as the Copyholder had; tor he had his Common by reaſon of 


3 ; Cuitom, which annexed the ſame to his cuſtomary Eſtate; which be— 
for the Com-; 


mon betore ing deſtroy'd by his own Act, by making it a Freehold, the Common is de- 


uſed was Termined, and cannot continue, without ſpecial, Words ; and the general 
gain'd by Words (cum pertinentiis) are not ſufficient ro paſs the Common. Cro. 
ee gg J. 253. pl. 8. Mich. 8 Jac. B. R. Marſham v. Hunter. = 
annex'd to VVV J or Aa tl FE, 5 | ; 
the cuſtomary Eſtate, and is loſt with it, the Common not being in its own Nature incident to the Co- 
py hold Eſtate, but a collateral Intereſt gain d by Uſage ; Quod Nota; per tot. Cur— Brownl. 220. 
5 C. adjudg d. 2 Brownl. 209. S. C. argued and adjudged— — Bulſt. 2. S. C. adjudged, per tot. 
Cur. accordingly ; and Fleming Ch. J. ſaid, that the ſole Point in this Caſe reſts upon the Preſcription; 
for in this Caſe he cught to ſay in Pleading, Talis eſt conſuetudo, but after the Purchaſe he cannot ſay ſo ; for 
the Purchaſe ext inguiſhes the Preſcription, and the Common being by Preſcription which is gone, the 
Cuſtom is gone allo; to which Yelverton J. agreed ; and Williams J. ſaid, that a Copy holder ma 
intitle himſelt by pleading a Uſitatum fuit, but when himſelf, by his own Act, has determined his Es- 
tate, he has hereby loſt his Common; to which Yelverton and Crooke J. agreed ——S. C. Cited, 6. 
Mod. 20. & 1 Salk 366. — Noy. 136. Darſon v. Hunter S. C. adjudged ———S. C. cited Gilb, 
Treat of Ten. 210 accordingly ; for the Common was not Appurtenant to the frechold Eſtate granted 


by the Lord, and therefore Care ought to be taken to add Words to continue the Common and other 1 


Profits apprendre to the Copy holder after the Infranchiſement. 


So an Inclo- 21. Tncloſure of Part is an Extinguiſhment of Common for Cauſe of 
ſure of Part Vicinage. Brownl. 174. Trin. 12 Jac. Bacon v. Palmer, 
is an Extin- 1 5 


2 of his Common in the Waſte, in which he ought to have Common. Noy. 106. Mich. 44 


45 Eliz. C. B. Bradſhaw v. Bokingham. 


Hob 190. pl. 23. Copyholder has Common iz alieno ſolo, the Lord enfeoffs the Co- 


235. Trin. We. | . : f K 5 | Ss 
131 3 pyholder the Common is extinguiſhed ; bur if he has Common i the 


„ Le, Leets Lords Waſte, and the Lord enteoffs him of the Copyhold with a n- 


S. C. but no ons, tis no Extinguiſhment of the Common. Brownl. 173. Trin. 19 
Opinion — Jac. Lee v. Edwards. e — — — 
S. P For in Fs | 


the firſt Caſe it properly and ſtrictly belongs to the Lord, but in the laſt Caſe it belongs to the Eſtate 
:. Salk 366. per Holt. Ch. J. in Caſe of Crowther v. Oldfield. | 


24. S. ſeiſed of the Manor of W. claimed Common of Paſture be- 
longing thereto in all the open Places of the Foreſt of Windſor within 


the 


granted 1 
id other 


Lich. 44 4 


| 5 

— 1 
he Co- | : 
Y Fe 


in the 


rin. 19 


be Eſtate' 


ture be- 


Within 


the 


ppyholders. 2 Sid. 84. Trin. 1658. 2 . 
286. The Lord of the Manor infranchiſes a Copyhold "with all Commons 
thereto belonging or appertaining, and afterwards buys in all the other Co- 

_ pyho/ds, and then diſputes the Right of Common with the Copyholders 

he had infranchiſed, and at Law recovers againſt the Plainritt, becauſe 

the Preſcription of Common to the Copy hold was deſtroy'd by the In- 

tranchiſement; and the Grant of the Copyhold with all Common there- 
unto belonging and appertaining gives no Right of Common, becauſe 
when infranchiſed, no Common in point of Law belonged or appertain'd 
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Common. 


the Bayliwick ot F. and made a Ticle by a Grant of R. 1. to the Abbor 
of Waltham Holy Croſs in Eſlex, and thewed the Diſſolution of the Ab- 
bey, and the Poſſeſſions coming to the Crown, and a Grant of the ſaid Ma- 
2:7 to one N. with Words of rot, tanta, talia, Libertates, Privilegia & 
Franches' &c. quot &c. aliquis Abbas &c. and ſo by meſne Conveyances 
brought the Title down to hunſelf, and pleaded the Statute for reviving 
the L:berties in the Crown. It was held by Noy that, admitting a 
good Title in the Abbor, yer by the Diſſolution there was an Unity of 
Puſſeffron in the Crown which deſtroy*d the Common, and it ſhall not be re- 
vived by the general Words ot tor, tanta, talia, &c. Libertates, &c. be- 


Cauſe it is neither Franchiſe, Liberty, or. Privilege; and fo it had been 


adjudged for Land in Bray den Foreſt, formerly the Poſſeſſions of the 
Abbor of Malmsbury. Bur it the King had granted, by /pecial Words, 
tot, tanta, & talia, &c. Communias, &C. quot, &c. in ſuch Caſe, it there 


was any Common appendant or appurtenant to that Manor or Lands in the 


Abbor's Hands, it ſhould be revived ; but not ſo of a Common in groſs, tor 


then every one that hath any Part of the Abbor's Poſſeſſions, thould have 
as great a Common by ſuch Words as the Abbot himſelt had, and ſo 
the King's Lands would be infinitely ſurcharged, bur in Caſe of Com- 


mon appendant or appurtenant, there is no ſuch Prejudice, for then no 
Man can common with more Cattle than is proportionable ro his Land, 


and fo it was adjudged. Jo. 285. 8 Car. Sir Edmund Sawyer's Caſe. 


25. By Clin, Ch. J. if Copyholders have Common 2 the Soil of 
a Stranger, it remains notwithitanding the [nfranchiſement of the Land, 
and ſhall be enjoy'd by all Fenants of the Land as it was before by Co- 


thereunto. Per Cur. decreed the Plaintiff ſhould hold and enjoy againſt 


the Defendant the ſame Right of Common as belonged to the Copyhold, and 


Coſts againſt the Defendant. 2 Vera, 250. pl. 236. Hill, 1691. Sty- 


ant v. Staker. 3 5 1 
2) In a Noctanter the Defendants pleaded, that the Manor of F. is 


parcel of the Demeſnes of the Dutchy of Cornwall, and that the King, 
&c. was ſeiſed of the Manor in Fee, as Parcel of the ſaid Dutchy, and 


that H. Common in which, &c. was Parcel of the ſaid Manor, and 
that all the Tenants of any Tenements held of the ſaid Manor lying 
in the Vill of H. have, Time out of Mind, had Common of Paſture for 
all the Cattle Levant and Couchant, &c. at all Times of the Vear, in 
Hermitage Common, and that the Proſecutor De ſon tort had encloſed 
it, ſo as they could not enter &c. and had not leſt them ſufficient Com- 


mon, and Iſſue was taken upon this Preſcription Modo & Forma &c. 
and upon Evidence at the Bar it appeared, firſt, that all the Tene- 


ments in Hermitage, unto which the Common of Paſture was claimed, 


were heretofore Parcel of the Abbey * Sarum, and that by the Diſſolu- 
tion ot that Abbey the ſame came to H. 8. betore the Birth of Ed. 6. So 


that the Dutchy of Cornwall was likewiſe, at the ſame time, in the Poſſeſſion 
cf H. 8. for want of a Duke of Cornwall, and hereby an Unity of Poſſeſſion 
both of the Tenements to which the Common of Paſture appertained, 
and allo of Hermitage Common, (the place where the a” of 

55 Paſture 
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Comraon. 
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Paſture was to be had) was at that time in Poſſeſſion of King H. 8. and 
it likewiſe appeared, that the Tenements in Hermitage were granted to the 
ſeveral Tenants after the Unity of Hefen, and thereupon the Counſel of 
the Proſecutor inſiſted, that by this Unity the Preſcription was deſtroy- 
ed, and the Common of Paſture quite extinct. Bur after much Debate 
it was unanimouſly reſolved, per Holt Ch. J. and the whole Court, that 
this was not ſuch an Unity of Poſſeſſion as would deſtroy the Prefcrip- 
tion; for though King H. 8. had an Eſtate in Fee in the Lands à qua, 
and alſo in the Lands in qua, yet he had not as perdurable an Eſtate 
in one as he had in the other; tor the Quality of the Eſtates differed, 
becauſe in the Manor of Fordington, which was Parcel of the Dutchy 
of Cornwall, and in Hermitage Common in qua, &c. which was Parcel 
ot that Manor, King H. 8. had only a Fee determinable on the Birth of a 
Duke of Cornwall, which is a baſe Fee; but in the Tenements in Hermi- 
tage Parcel of the Abbey a qua, he had a pure Fee ſimple indeterminable jure 
Coronæ, and therefore an Unity of ſuch Eſtates works no extinguiſhment ; 
for where an Unity of Poſſeſſion doth extinguiſh a preſcriptive Right, tis re- 
 guifite that the party ſhould have an Fftate in the Lands @ qua, and in 
the Lands in qua, equal in Duration, Quality, and all other Circam- 
ſtances of Right. Carth. 240, 241 Patch. 4. W. & M. B. R. The 
King v. Hermitage Inhabitants & all. | 
28. Relaaſe of Common zz 1 Acre is an Extinguiſhment of the whole 
Common. Per Cur. Show. 250. Paſch. 4 W. & M. in Caſe of Miles 
v. Etteridge. 5 „ 55 3 
29. Common ſans Nom re in groſs cannot be extinguiſhed by Pur- 
chaſe of Parcel of the Land ; per Powell J. Lord Raym. Rep. 40%. 
ns Mich. 10 W ,, ðͤ e „ 5 
As if Copy- go. Where a Copy Holder claims Common in the Waſte of the Manor, it 


holder of one properly and ſtrictly belongs to his Eitate, and if he infranchiſes his 5 


Mannor has 
Common in „ | 3 | =P 5 5 
Waſte of an- it belongs to the Land, and not to the Eſtate; and if he infranchiſes 
other Man- the Eſtate, yet the Common continues; this Diverſity was taken by 
7 pra ne moat Holt, Ch. J. 1 Salk. 366. pl. 5. Hill. 4 Ann. in Caſe of Crouther 
preſcribe | Ao, Ss ns Sf RN | 1 f 

the Name of *. Oldfield. 5 | : | 

his Lord, and 8 ' 5 ; 5 8 
iy, that the Lord of the Mannor, whereof he is Copy holder, uſed time out of Mind to have Common 
for him and his Copy holders and there Infranchiſement of Copy hold does not extinguiſh the Common, 
but is a derivative Right which the Copy holder has; and fo, if it be taken as Appendant to Land, In- 
tranchiſement will not extinguiſh it. 6. Mod. 20. Mich. „ e 


(F. a) Revived. 


1. A Parſon had Common Appendant to his Parſonage out of the Lands 
ot an Abbey, and atterwards the Abbot had the Parſonage 
appropriated to him and his Succeſſors. By Windham and Mead |. 
contra Dyer, the Abbot had not as perdurable Eſtate in the one as in 
the other; tor the Parſonage may be diſappropriated, and then the Par- 
ſon ſhall have the Common again, Godb. 4. pl. 5. Hill. 23. Eliz. C. B. 
Anon. . 5 
2. Common Appurtenant to a Meſſuage was extinguiſhed by Unity of 
Poſſeſſion in the Lord's Hands. A Grant by the Lord of the Meſſuage, 
with all Common Appurtenant, does not paſs the Common Extinct, but 
a Grant of all Commons aſually occupied with the Meſſuage, would have 
paſſed ſuch Common as the firſt was. Mo. 467. pl. 663. Paſch. 39. 
Eliz. B. R. Sandeys v. Olliff. ee 


3. Com- 


Copy hold his Common is loſt; buz where he claims it ont of the Manor, 


Common. 21 


* 


— 1 ” ———— 


7 Common Appurtenant to Houle and Land is extinguith'd by pur- 
chaſe of the Land; Atterwards the Purchaſer grants a Leaſe of the Houle | 


um > — 


and Land, with all Commons, Profits, &c. thereunto appertaining, or uſed 


J 0 IO ore 5D A bb R 5 2 
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or enjoyed with the ſaid Meyſuage, this Grant of the Common is good ; 
for tho' *rwas not Common in the Purchaſer's Hands, yet *tis Quaſi 
Common uſed therewith ; and tho” 'tis not the ſame Common as was 
vſed betore, yet tis the like Common. Cro. E. 570. Pl. 6. Tr. 39. Eliz. 
B. R. per 2. J. Bradſhaw v. Eyre. OE 1 e 
4. It a Copyhold Meſſfunge, to which Common in the Demeſnes of 2 And. 168. 
the Lord belongs e/cheats, and the Lord grants it per nomina Ec. Commu= Pl. 91. S. C. 
marum quarumcungue dit» Meſuagio ſive Tenemento Ec. ſpectant' ſive in ali- 
9 modo pertinent” vel cum eodem Meſuag* dimiſſo uſttat'9 Adjudged, that 
this enures as a new Grant of the ſame Common, tho? the ancient Com- 
mon, which was by Preſcription, was determined by the Unity of Poſ- 
ſetſion in the Lord. Cro. E. 194. pl. 40. Mich. 42 and 43 Eliz. C. B. 
Worledge Rigg 8 )) 
5. A. ſeiſed Of a Manor in which was 4 Cuftom, that every Tenant 7 or 2. Brownl. 
Pars of an ancient Tenement, and Cloſe within the ſaid Manor, thould . = 
have Common of Turbary &c.1n the Lord's Waſte, becomes ſeiſed like- the Meſſuape | 
wile of an ancient Tenement and Cloſe which had been Parcel of the and Cloſe 
ſaid Mannor; and the Lord being ſo ſeiſed of the Inheritance of the Tene- came intothe 
went, and Cloſe, and alſo of the Manor, granted the Tenement and _ od 
| Cloſe to B. tor a 'Verm, with all Commons Appurtenant to the ſaid Meſſuage that atter- 
and Cloſe. It was held by 4 Juſtices, that the Common paſſed. Bulſt. wards he 
1). 18. Hill. ) Jac. B. R. Grymes v. Peacock. „ 245 Jay 
and that ]. S. bargained and fold to J. N. with all Commons, Profits, &c. uſed, occupied and per⸗ 
taining to, &c. and after granted the Waſte to another; and that it was conceived by all, but Williams 
J. that the Leſſee for Years (by which he muſt mean J. N. for he ſaid nothing Lese of any Leaſe 
for Yeats] ſhould have Common, but that they did not give any abſolute Opinion as to that. 


agreed. 


e Suſpended, | 


1.4 Ommoner takes a Leaſe of one Acre, Part of the Land out of which 8 Rep. 79. a 
his Common is iſſuing, his whole Common is ſuſpended. 9. Rep. Trin. 7 Jac. | 
12: in a Nora of | . 1 . S. P. per Cur. 
135. a. in a Nota of the Reporter and cires 11. H. 6. 22. a. bd. in Wild'; 
2. Where a Commoner diſſeiſes the Lord of the Soil, his Common is ſuſ- Caſe.—8 P. 
pended tor the Time, and when the Lord re-enters he ſhall have Treſ. Arg. Goldsb. 
paſs tor the fame Treſpaſs, and the Commoner has loſt his Com- 14“ in pl. 6. 
mon during this Time. Br. Common. pl. 12. cites 16. H. 7,11 


——_—_ 


(H. a) Appendant. Pleadings. | 


I; SSISE of Common of Paſture in F. appendant to his Franktene- Br. Com- 
II ent in C. and made Plaint of Common in 200 Acres of Land, moner. pl. 19 
100 Acres of Meadow, and 100 Acres Wood, viz. in the third Part of the cites S. C. 
Land for all the Tear, and in 2 Parts from the Time that the Grain is cut 

and carry'd away till it be reſown ; and ſo of the Reſidue, &c. with all 

Manner of Beafts. Br. Plaint. pl. 28. cites 11 Aff 5. LED 


1 2. In Aſſiſe the Plaint was of Common with all Manner of Beaſts; per 
Piiher. Gcats and Geeſe are nor Beaſts of Common; Judgment ot Plainr, 
1 gar 85 


2 


This ſhould 
have been ut 


(A a) 


K* % ̃ „ 


C 


—— — — —— 


—— 
* 
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e non al locatur; the Reaton ſeems to be becauſe it ſhall be zntended 
Beaits which are commonavie, Br. Common. pl. 42. cites 25 Aff. 8. 

3. In Action of Common appendant, it is a good Title, that I and 
thoſe cehiſe Hate, &c. ha ve beea faſed Time out of Mind as appendant. 
br. Preſcription, pl. 51. cites 31. All. 23. a 

a. Aſfiſenf Common in an Acre of Land from Michaelmas to Candle- 
mus, it te Land be not fown; and it it be fown before Candlemas, then 
of Common trom Mich. till the Land be ſown, with all Manner of 
Peaits; Finch ſaid, Apa non; for be has there, of antient Time, a Houſe 
and go Acres of Land, and that which the Plaintiff calls an Acre of Land 
is only a Rood of Land joining to his Houſe 3 and becauſe his Houſe was 


— — CIA ——ͤ—ñö AGO AS AS es A IS — — — 
— 


too {trait tor his Dwelling and his Neceſſaries to his Eſtate, he incloſed 


the Roud Land, and upon Part built a Houſe neceſſary to his Eſtate, viz, 
2 Granges, and 2 pigeon-Houſes, and ot the Remainder made a Curte— 
lege, and demanded judgment 11 Athie, and was compelled to fhew how 


much was built upon, and how much was Curtelage, who ſaid that the 
Moiety to rhe oue and the reit to the other; the Plaintiff ſaid that this 
is an Acre, and alſo that there is a Chace and Re-chace of Beaſts from 


the Vill, and that the Houſe was large enough tor the Franktenement 
which he had in the ſame Vill; and the Iſſue was, whether it was iuclo- 
ſed for Neceſſity or not, and not whether he had ſufficient whereot before 


for his Franktenement there; for this is warranted by the Statute, that 


tor Neceſſity he may do it ot his Soil. Wef. 2. 46, which ſpeaks of 


Paſſage there. 


Augmentation of Court neceſſary, or Curtelage; quære if a Man may 
inc loſe Land where there is a common Way © it ſeems that he 
Br. Common. pl. 25. cites 32 Aſſ. 5. | 

5. In Treſpaſs, if the Defendant juſtifics for Common appendant in the ſame 
Place, it is no Plea tor the Plainritf that this is his Several, Priſt, &c. 


may, leaving 


but ought to ſay further ab/que hoc, that he had Common there Modo & | 


2h Forma ; Quod 


Heath's Max. 
71. cites 8. C. 


mie out of Mind, have had Common in the Place, &c. appendant to the 


Nota; Per Judicium, Br. Traverſe per, &c. pl. 42. cites 
6. 6. In Treſpaſs in the County G. the Defendant juſtified, becauſe he 
«as Villein of the Prior of W. and that the {aid Prior and his Predeceſſors, 


Land in the County of W. for them and their Tenauts at Will and Villeins, 


by which he uſed the Common, &c. and the Plaintiff ſa that his Several _ 
Hoi, Priſt, &c. & non allocatur, without traverſing abſque hoc that 


the other has Common there prout, &c. by which he traverſed accotd- _ 


5 ingly 3 


Quod Nota. Br. Replication. pl. 11. cites 49 E- 3. 19. : 
7. In Replevin, the Detendant avow'd, becauſe in the Place where 


| &c. the Detendant and certain others, after the Hay is cut and carry*d a- ; 


common betore that the Lord had enter'd with his Beaſts, he avow'd "ip 


way, ought to have Common there; but by Cuflom there uſed none © f e Z 


onght to have Common there till the Lord has firſt enter d into the Common | 
with his Beaſts; and the Biſhop of L. is Lord of the Manor within 


which the Place is, &c. and becauſe the Plaintiff had enter'd there to b 


the taking; and per tor. Cur. this cannot be a Cuſtom ; for if the Lord 


will not enter, it is not reaſonable that the Commoner ſhould loſe his 
Common. Br. Cuſtoms, pl. 12. cites 2 H. 4. 24. 


8. In Yo Fure it is a good Plea, that the Plaintiff has nothing in the YJ 


Br. Common. 
pl. 11. cites 
S. C. —— 
For if ke pre- 
ſcribes, it 
Mall be in- 
tended that be 


cites 4 H. 6. 13. 


Land to which he claims the Common; 
recto. pl. 45. cites 7 H. 4. 12. 
9. In Treſpaſs, a Man need 


Quod Nota bene. Br. Droit de 


not preſcribe in Common appendant, but 


ſhall ſay that he is ſeiſed of an Acre of Land, &c. to which he has Con | 


mon appendant there, by which he put in his Beaſts. &c. Per Cur. Br. | 
Preſcription, pl. 30. eres HI er Cur. Br. 


claims 


it by the Preſcription, and not as appendant ; Quod Nota Br, Preſctipt'on, pl. 30. ; 


10. Entry 


len 
Of 
nr 
and 
Was 
oſed 
VIZ, 
rte- 
how 
the 
this 
from 
nent 
uclo- 
etore 
that 
S of 
may 


wing | 


illeins, 
Several 
Cc that 


ccord- 


where 
yd a- 
of them 
ommon 
within 1 


here to 


avow'd _ 


ie Lord 


loſe his 


18 in the © 
Droit de 


ant, but 


bas Con. 
Cur, Br 


on, pl. 59 


10. Entry | 
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Tenant tor Years, &c. Br. Common. pl. 12. cites 9 E 43. 


for the other, & fic de fiugulis. Br. Common. pl. 9. cites 15 H. J. 10. 


— 


_—_— 
a — 


Common. 23 


— 
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10. Entry in Nature of Aſſiſe; the Defendant clai ind Common, by 0 Hie, 
he uſed the Common; abjque hoc, that he claimed any thing in the Land, 
unleſe s the Common ; & atſque Hoc, that he has any other Poſſeſſion or ER ate 
in the Land ; and permitted; but the Plaintilt imparl'd. Br, Traveric, 
per, &c. pl. 66. cites 8 MM. 6.42. 611 ng: 3 

11. If a Man brings Aſiſe de Libero Tenemento, and makes his Plain 
of Common of Paſture, the Wirit ſhall abate ; tor the Wrze Hall be of Cbiu- 
mon of Paſture 3 Per Paſton. But Brook ſays Quere legem ot the Writ 
of Common ot Paſture. Br. Common. pl. 4.8. cites 11 H. 6. 22. 1285 

12. Note, by the King's Attorney, where a Thing ſtands with Com- 
mon rie ht, as in the Caſe of Common appendant, it is ſufficient to ſay that 


he has Common for ſo many Beaſts, without alleging Preſcription ; but o- 
therwiſe in Caſe of Common appurtenant, which is againſt Common Right. 


Lat. 88. cites 18 H. 6. 25. 


13. He who Juftifies tor Common appendant need nor preſcribe 1 it 
alſo. Br. Common. pl 35. cites 21 H. 6. 10. - 


14. In Treſpaſs *twas admitted a good Bar, that the Plaintiff [Pefend- Br. Treſpaſs. 


ant] is ſeiſed of ſuch an Acre, and that he and all thoſe whoſe K ſtate, &c. pl. zo. cites 
hade had Commien in the Place where the Treſpaſs is ſuppoſed, &c. Time S8. & 


out of Mind; per quod he uſed his Common, which is the ſame Treſpaſs, 

&c. without thewing Appendancy or otherwiſe, and yet 'twas ſaid that 

in A/z/e thereot, or by way of Title, 'tis otherwiſe for there he muſt 

ſhew certainly; note the Diverſity. Br. Titles. pl. 2. cites 33 H. 6. 32. 
15. Treſpaſs of Trees cur, the Defendant preſcribed there for him and 

his Tenants at Will in his Manor of B. fo take Eftovers in B. to enter the 


Place where, &c. to repair ancient Hedges within the ſame Maucr, aud 


to burn in Halls, Chambers, Kitchens and Ovens in the ſame Manor, and 
{ſaid that he took the Trees at the Time, &c. to burn within the ſame 
Manor, &c. Per Fairfax, he ought to he a certain Place where he buriit 


them, for this can't be in a new-builr Place, & non allocarur ; tor he 


may burn it in any Place within the Manor, and / he burns them ther- 


coſe than he ought, this may come in Iſſue by ſvewing of the other Party; 


bur by all che juſtices, if he juſtifies to mend Hedges of the Manor, he 


ſhall ſhet certain what Hedge he amended ; for Iſſue may come of it, whe- 
ther the Hedge was ſufficiently re 
Common. pl. 31. (39) cites J E. 4. 27. 


paired or not at the Time, &c. Er. 
16 In Tieſpals the Defendant juſtified, becauſe he, and all thoſe Pt in ſore 
whoſe Eftare he has in ſuch Lands, have had Common appendant to the 1 
55 5 5 | | 1 en ought to ſay 
laid Land in the Place where, &c. with all Manner ot Beaſts Levant 


| | 5 ; Wake that he and 
and Couchant upon the ſame Land, by which, &c. Per Fairfax, this 


/ non | | thoſe whoſe 
is Common appurtenant ; tor if it be Common appendant he ſhall not Eſtate, &c. 


have Common with all Manner of Beaſts ; Per Littleton, it is a good ae 
Plea, that ſuch a one whoſe Eſtate, &c. have had Common, & c. who leaſed them nfo 3 
to the Defendant at Will, by which he put in his Beaſts, &c. as well as their Jenants 


at Will, &c. 
| Ng AS , Br. Common. 
3 : f ! og To pl. 12. cites 9 E. 4. 3. 

A if I have a Manor in which have been Tenants at Will, Time out of Mind, who we a Com- 
men in Ripht of the lords of the Manor, &c. in this Caſe he cannot fa 


a ay. that he and all thoſe whoſe. 
Eſtate he has have had Common ; for this was not uſed by them but by the Tenants ar Will 5 Ibia. | 


17. Where one juſtifies as Servant to ſeveral: Defendants, this ought to 4s in Tref- 
be ſeverally likewile, viz. ſo many Beaſts for the one, and ſo many Beaſts gs 

£ Alo!e DrO- 
Ken, it the 


| | | | 3 | | 5 | Defendant. 
ſays that 4. G. has Common there, and B. the like, and C. the like, and he, as their Servant, 
_ Command, put in the Beaſts, this is double; Per Cur, 


and by their 


| | _ Bur it he ſays that he put in 2 Beaſts for A. 
355 8 the reſt for C. this is a good Plea, and is not double; per Cur. Er. Double Plæe vl 
CItes S. C. - 5 
18. In 


* cc lit. _ ——_ QA. ot... we cot 


PO I I 


Common. 


Thel. Dig. 


188. Lib. 12. 


Cap. 24. pl. 
1. cites 33 


All. 42. C. P. 


18. In Treſpaſs, the Defendant juſtified as Commoner to dig the Land, 
to keep the Water out of the Common, and out of his cwn Land adjoining ; 
and by the beſt Opinion it is double. Quere. Br, double. pl. 111. cites 
1 

19. It one has an Aſſiſe of Common and pending the Writ he uſes the 


Common, the Writ ſhall abate ; but if the Cattle eſcape into the Land, 


it ſhall not abate the Writ, altho' they feed there. F. N. B. 180. (M). 
20. In Aſſiſe of Common, all the Tenants of the Land, out ot which the 
-ommon is, ought to be named. F. N. B. 180. (L.) ON 

21. If the Common be apportion*'d by the Purchaſe of Part, and an 


 Atiſe is brought, the Tertenant of the Land charged with the Rejidue of 


And 159, pl. 


403. 8. C 


the Common, ſhall only be named; relolv'd. 4. Rep. 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's Caſe. 9 

22. There needs no Preſcription tor Common Appendant, becauſe ſuch 
Common is of common Right, and commences by Operation of Law 
in favour of Tillage. Per Cur. 4. Rep. 37. a. Mich. 26 & 27. Eliz. 
B. R. in Tirringham's Cale. | %%%ͤ/ÿ ß 8 

23. In Replevin, the Defendants made Conuſance as Bailiffs to G. B. 
Damage- feaſant, the Plaintiff replled, and preſcribed, that he and all 2 


bur S. of does whoſe Hſtate he hath in 40 Acres, have had Cunmon tor all Manner ot 


not avpear 


D Gouldsb 
53. pl. 4.S.C. 


Cattle in 6 Acres, whereof the Place where, &c. is Parcel; the Deten- 
dants rejoin'd, that the Plaintiff had Common in 40 Acres, whereof the 


but S. P does 6 Acres are Parcel, and that belore the taking, Ec. the Plaintitt had 


not appear. 


urchaſed two Acres Parcel of the 40 Acres, by which the Common was 
Extinct; and upon demurrer it it was argued, that the Common tor the 
6 Acres ſhall be intended Common in 6 Acres only; for Common in 40 
Acres cannot be intended the Common in 6 Acres; and the whole Court 


Vas clear of Opinion, that this Rejoinder was not good without a Tra- 


Kimpton v. Bellamie. 


verſe (viz) abſque hoc, that he had Common in 40 Acres, of which the 6 i 


Acres are Parcel. Le. 43. pl 56. Mich. 28 and 29. Eliz. C. E. | 


24. It the Husband ſeiſd in Right of his Wife pleads, that he and all 


thoſe whoſe Eftate they had, have uſed to have a Common Appendant; 


Per Cur. that is naught, for the Eſtate is in the Wite ; but he ought to 
have pleaded, that he and his Wife, and all thoſe whoſe Eſtares the 


Wite has, or whoſe Eſtates they have, &c. Noy. 66, 67. Godbolt 


NV; Mallet. - 55 . : 
25. Plaintiff counted that the Defendant put in his Beaſts, &c. The Jury 


found, that he did not put them in, but that they came in by Eſcape ; 


yet the Plaintiff ſhall have Judgment; For the Feeding ofthe Graſs is 


the Subſtance, adjudged. 9. Rep. 113. b. cited per Cur. as Hill 5. Jac. 


C. B. Ingland v. Crogate. ; 


286. A. Seiſed of 2 Yards Land to which Common Was Appurtenant, for 4 


Beaſts, 2 Horſes and 60 Sheep, demiſed divers Parcels ot the 2 Vard-lands 


to J. S. and R. S. for 400 Jears, who entered and were poſſeſſed. In 
Replevin A. preſcribed, that the Place where was Part of the Common, 


and that he was and is ſeiſed of 2 Vard Land, and that he and all thoſe 


| whoſe Eſtates, &c. The Avowant traverſed the Preſcription, and upon 


the finding the whole Matter as before, it was adjudged tor the Plain- 


tiff; for the Preſcription had been true, rho' A. had demiſed all the 2 


| Yard Lands, for he is ſeiſed in his Demeſne as of Fee of the Freehold 


3 Jac. C. B. Morſe v. Webb. 


of them, to which, &c. and the Inheritance and Freehold of the Com- 
mon, after the Years ended, is Appendant to the Lands, and ſo the 
Iſſue found for the Defendant; and had the Avowant not traverſed the 
Preſcription, but pleaded rhe Leaſe, yet that would not have ſuſpended 


or diſcharged the Common; for in ſuch Caſe, each ſhould have common 


Ratably, 10 as the Common be not ſurcharged. 13. Rep. 55. Hill. 7 
27. There 


ed the 
ended 


mmon 


Hill. 7 
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2% There is no Difference when the Preſcription is for Cattle levant and 
conchant, and for à certain Number of Cattle levant and colic hant 3 but 
when the Preſcription is for Cemmon Appurtenant to Land, without al- 
leaving, Hat it 1S for Cattls levant and conchant, there a certain Number ot 


the Cattle ought to be expreſſed, which are intended by the Law to be 


levant and couchant. 13 Rep. 66. Hill. 7 Jac. C. B. Morſe v. Webb. 
28. A Man preſcribes to have Common ## 100 Acres, and fhews, that 
he put hrs Cattle in 3 Acres, without ſaying, that thoſe 3 Acres are Parcel 
elle loo, yet good; and Hitcham ſaid, that fo it was adjudged in this 
Court. Helt. 137. Paſch. 5 Car. C. B. in Moor's Caſe. . 
29. A Man alledged a Cuſtom to put in his Horfes, &c. and the Cuſtom 
was tor Horſes and Cows, and adjudged good, cited by Richardſon as 


= a Huntingtonthire Caſe. Hetl. 137. Paſch. 5 Car. C. B. in Moor's 


30. In Treſpaſs, &c. the Defendant pleaded, that A. and his Wife were 
ſeited of the Manor of C. and of a Parcel of Land containing 42 Acres, 
and ot a Meſſuage and 2 Yards Land parcel of the ſaid Manor in the 
Right of his Wite for Lite, the Remainder to J. S. and that they all 
joined in a Fine of the ſaid Meſſnage and 2 Yard Lands to the Defendant 
and his Heirs, and further, by rhe ſaid Fine, granted him Common for 4 


3 Harſes, 5 Beaſts Sc. inthe ſuid Manor and Lands, and that he put in his 
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Cattle to uſe the Common; It was objected, that the Plea was not 
good, becauſe he doth not plead, that it was Waſte or Common; But Berk- 
ley and Crooke held the Plea good, and that by the Plea, as the Fine 
is, he may claim Common in any Part of the Manor ; tor there 1s not 
any Reſtraint to the Waſts or Commons, but it is granted generally 
in his Manor; and tor that Point they agreed (cæteris Juſticiariis ab- 
ſentibus) to give Judgment for the Defendant; But for another Part, 


wherein the Leſſee preſcribed to have Common it was clearly ill, it was 


adjudged for the Plaintiff. Cro. C. 599. pl. 20. Mich. 16 Car. B. R. 


S:ringer's Caſe. : ED VVV JFC 
31. Treſpaſs for breaging his Cloſe, &c. treading down his Grafs, and Ibid. 28. the 


fecding it with Cattle; the Delendant, as to breaking the Cloſe, pleads . 
Nor guilty ; and as to the Reſt he plcads in Bar, that Sir T. B. was Counſel with 


ſeiſed of the Manor ot W. and preſcribes in Sir T. B. for Common in the Plaintiff, 


the Place where, &c. for ail his commonable Cattle levant and couchant, _ Nota, 
&c. and faith, that the ſaid Sir 7. B. did appoint the Defendant to take mat theye 

"bs ; | - » 5 was another 
care of his Cattle put into the ſaid Cleſe ; and ſurther, that the ſaid Sir Z. B. Fault in the 


cauſed ſeveral of his commonable Cattle to be put therein, whereupon the De- Plea, becauſe 


fendant entered intothe ſaid Cloſe to fee that they had no Damage, and in entering it was not a- 
he trod down the Graſs there, which is the ſame Reſidue of the Treſpaſs ; 8 
and upon Demurrer to this Plea it was adjudged to be ill, becauſe the yere Levant 
Detendanr did rot [bew, that thoſe were his own Cattle, or that he put and Cou- 
them 1ato this Cloſe, ior other wiſe he cannot be guilty of a Treſpaſs; and <bant upon 
here the Defendant had juſtified the Treſpaſs with Cattle, and yet he mY RC; 
has not confeſſed it or ſaid any thing to that Purpoſe; ſo that his Plea was not mo. 
being ill in part is ill in all, ſuch an entire Plea not being dividable; ved. 
and of that Opinion was the whole Court, and Judgment for the Plain- 
tiff, Saund. 27. Mich. 18 Car. 2. Mancheſter (Earl) v. Veal. 

32. Commoner brought an Action for incloſing and depriving him of 
his Common; and ſets for the Cuſſom, that for 2 Nears, when the Land 
uſed to be ſowed, he had Common from the Time that the Corn was reaped, 
quouſg. reſeminaretur, and every third Year, when the Land uſed to lie fal- 
low, he had Common per totum Annum. It happened the Land was not 
ſoewed in ſeven Years er more, the Queſtion was, What Common the Party 
might claim? (and by Hale) he had Right to put in his Cattle per to- 
tum tempus that it was not ſowed; for when his Cattle were in, he Was 
not bound to take them out quouſque reſeminaretur ; and if the Owner 
did not fow ir, he might continue his Cattle. Freem. Rep. 23. pl. 31. 
Hill. 1671, Walker v. Miller. | 9 8 


H | 33. I 
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26 Common. 
33. It Was held, chat a Man may 7e putting in his Cattle fc e 
by a Licence, without laying it was by Deed ; bur if it bea Licence to 
put in his Cattle for à certain Time, it muſt be by Deed, for that is tan. 
tamount to a Grant of Common. Freem, Rep. 190. pl. 194. C. B. Smich 

v. Fetherwell. i 3 
e Fey. 34. In Cafe brought ty a Commoner againſt a Stranger, for putting his 
1 7” Cattle into the Common per quod Communiam in tam amplo modo habere 
Ferherwell non potuit, the Detendant pleads a Licence from the Lord to put his Cattle 
S. C. held ac- there, but dces not aver there is ſufficient Common left for the Commoners, and 
cording'y. therefore adjudged no good Plea ; and tho' it was objected, that rhe 
e Plaintiff might reply and ſhew that there was not enough, yet it was 
the Caſe lj the agreed that he need not, the Declaration as to that being full enough, and 


rr 


Commoner a- it being the very Giſt of the Action, the Defendant ſhould have pleaded 


27 "wg it. 2 Mod. 6. Hill. 26 & 25 Car. 2. C. B. Smith v. Feverel. 
Lord, | 8 ß 
Falmtitf muſt particularly ſhew the Surcharge. 2. Mod. 7. per Curiam in S. C. | 


35. A Commoner brought an Action upon the Caſe for eating up his 
Common, and declar'd, that he was ſeiſed of Black-acre to which he hag 
Common Appendant, &c, Exception was taken, becauſe he did pot ſhe 
what Title, or what Eftate he had to or in Black-acre ; but it was over- 
ruled, for that it was but a Poſſeſſory Action, and his Seiſin of Black- 
acre but Inducement, Freem. Rep. 458. pl. 624. Mich. 1677. Anon. 


36. Adjudged, that if a Man has Common for a certain Number of Cattle 


belonging to a Yard-Land, he need nor ſay Levant upon the Yard-Land ; 
ſed aliter, if it were for a Common ſans Number. 2 Mod. 185. Hill, 
28 and 29 Car. 2. B. R. Stevens v. Auſtin. 5 


; Lev. 104. 37. In Replevin, the Defendant avowed for Damage feafant on his 


Woolton v. Common; and upon a Demurrer to his Avowry it was adjudged not 
"Xx I 5 good, becauſe he did not ſhe, ſome particular Damage to himſelf, or that 
Car. 2. C B he could have his Common in tam amplo modo quo debuir & conſuevir; 
88 2 for a Commoner cannot juſtify ro diſtrain the Beaſt of a Stranger, with- 

rendents | 


were Cited, M. =" 
the one out vw ool ſton v. Slater. 


of Raſtal's | 


Entries; and the other out of Coke's Entries to the contrary, that the Court took no Regard to them, 


they being without Argument, and they took the Law to be all one in Avowry as in Actions on the 


Caſe, that Commoners cannot diſtrain any more than they can have Action on the Caſe, without alle- 


ging, that he is damaged in the Common, 


Skinn. 137. 38. In Replevin for 6 Cows, the Defendant avows for Damage feaſant, 


l. 8. Mol- Plaintiff replies a ſeiſin of certain Lands, and a Right to Common of Paj- 


vilian 8. C. Fire for Beaſts levant and couchant on thoſe Lands; and thoſe 6 Cows be- 
adjudg'd for 10g 

the De 

ent. the Plaintiff levant and couchant on thoſe his Lands; Demurrer thereto ; 

the Court held the Traverſe good, and the Judgment was for the A- 

vowant. 2 Show. 328. 329. pl. 337. Mich. 35 Car. 2. B. R. Manne- 
ton v. Trevilian. | 8 


iton v. Tre- { 


Aid in ſuch 39. In Caſe againſt J. S. for putting his Cattle into the Common, 


3 Fuliciency 7 the Common, whether the Commoner has ſufficient or not, 
5 le 


Lord the is traverſa le, it ple J 
Furcharge Lord too will lie, if he overcharge the Common, at the Suit ot a Com- 


muſt be par- moner; but the Lord may put into the Common Beaſts of Warren as 


ticularly ſet well as other Beaſts. 1 Lutw. 101. 10). Hill. 6 W. 3. Haſard v. 


forth, that 
the Copy- Cantrell. 


holder could 1 | | | | 
not enjoy his Common; but the Plaimiff need not ſhew the Surcharge particularly againſt a Stranger. 
2 Mod. 6. 7. Hill. 26 & 27 Car. 2. C. B Smith v. Feverell — Freem. Rep. 190. pl. 194. S. C. 
Held that in Action for putting in Cattle whereby he could not enjoy his Common in tam amplo, &c. 
and the Defendant pleads the Licence ef the Lord, he ought to aver that there was ſufficient Common 
left. | | 


40. Common 


out thewing how he is damnified in his Common. 3 Salk. 94. pl. 9. 


is Cattle, and levant and couchant there, he put them in, &c. 
cfend- Detendant rejoins with an ab/que hoc, that thoſe were the proper Cattle of 


„if pleaded ſo by the Defendant ; but Caſe, &c. againſt the 
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>. Common was claim'd thus, viz. a terpore Fractionis Camps Ut be- 
ing a Common Field) until &c. After Verdict tor the Plaintitly it Was 
moved to be inſentible and uncertain what Common was here claim'd ; 
and though a Fractione Campi may be an Expreſſion in the Country, yet 
the Law knows not the Meaning ot it, and Holt Ch. J. was of that O- 
pinion, but Gould J. held it well after Verdict, though it had been ill 
on Demurrer; but Holt Ch. J. ſaid, the Verdict cannot aid a Thing 
unintelligible; for it has only found the Common as the Plaintiff has 
replied ; = adjornatur. Ld. Ray m. Rep. 645. Hill. 13 W. 3. Hock- 
ley v. Lamb. | 
Gi In Treſpaſs againſt a Cominoner, he may plead Not Guilty, and give 


his Right of Common in Evidence, cited by Holt Ch. J. to have been fo 


held; bur he ſaid he cannot think fo, but he oughr to plead ſpecially, 
and ſhew his Title; otherwiſe of the Lord of the Waſte, he may plead 
Not Guilty and give his Title in Evidence. 2 Ld. Raym. Rep. 1134. 
Paſch. 4 Annæ, in Caſe of Winton Mayor v. Wilks. 


42. A Man that claims Common in another Man's Land muſt ſet forth a 


Title; but one that is in Poſſeſſion need not ſet out a Title. 11 Mod. 


53. pl. 29. Paſch. 4 Annæ, B. R. Anon. 


43. Replevin ; the Defendant avowed for Damage feaſant in 100 Acris 19 Mod. 184. 
| weP 1 1 e PI 1 Jackſon v. 
Terre Parcel Commiuniæ Paſture c. bur becauſe it was not ſet forth that Laveright 
he could not otherwiſe enjoy his Common, judgment was againſt him; for 8. 
without a particular Damage, a Commoner cannot diſtrain the Cattle urged, that 


of a Stranger, nor can he have an Action upon the Caſe, without ſaying the Word 


that he could not otherwiſe enjoy his Common. And here it was held, nn 


'a did i : - | SITE ſignified not 
that Communia did include the Place in which &c. fo that iſ this be the hs lace,” 


Senſe ot the Word in any Caſe, it ſhall be here ſo intended after a Ver- but the Right 
dict; the ſame Anſwer ſerves as to the Word Terra, and it ſhews that of Common- 
it is taken in the Senſe of the Word, which is nor ſo proper and ſtrict as ang 2 
EG SS: 4 54 2 n Right being. 
the other, (i. e.) it is not ſo formal, and Uncertainties are always help'd 


a Thing of 


by a Verdict. Trin. & Mich. 12 Ann. B. R. Jackſon v. Laverack. an incorpo- 
. 5 | „ V JJ ] ̃ ũ VV real Nature, 
Was no more capable of being incloſed than a Rent, but [in the Margin ſays, that] Judgment in C. 8 


was affirmed, becauſe the Word Communia uſed in the Declaration does in Common Parlance, and in 


Acts of Parliament ſignify a Common, though in legal Proceedings it is generally uſed for an Incor- 
poreal Right. | Ss | 


8 ** 8 2 


(. a) In Groſs, &. Pleading. 


1. IN Treſpaſs, the Defendant 541 fed for Common Appendant by Pre- 


L /criptzon. The Plaintiff ſaid, that De ſon tort Demeſne, abſque 
hoc that the Defendant had Common there, and ſo to Iflue without Ar- 
gument. Br. De ſon tort, &c. pl. 43. cites 22 Aſſ. 42. 1 8 

2. Aſſiſe of Common by the Parſon of D. and made his blaint of 
Common in Groſs, and that he and his Predeceſſors, Parſons, have been 
ſeiſed of Land, &c. The Defendant ſaid, that Never ſeiſed as in Groſs, 
and if &c. ſeiſed as Appendant at his Will, and it was accepted for a 
good Plea. Br. Common, pl. 44. cites 33 Aſſ. 9. 2 
3. Treſpaſs of trampling his Graſs; Moile ſaid, that the Defendant 
ts ſeiſed of ſuch a Houſe, and he and all thoſe whoſe Eftate he has in the 
Houſe, have had Common in the Place where &c. Time out of Mind, for 
20 Beaſts, by which he put in 12 Peafts to uſe the Common. Judgment 


Kc. Per Newton, the Preſcription is not good; for he ought to claim as 


Commen Appendant, or Common in Groſs, and he does not ſhew that this 
1s Common Appendant, nor does he claim the Common as for Beaſts lagunt 
- and 


C. it was 
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26 Common. 


33. It was held, that a Man may 7% putting in his Cattle 4c Vic 
by a Licence, without ſaying it was by Deed ; bur Fit be a Licence to 
put in his Cattle for à certain Time, it muſt be by Deed, for that is tan. 

tamount to a Grant of Common. Freem. Rep. 190. pl. 194. C. B. Smich 
v. Fetherwell. 5 e 
MY C * 34 In Cate brought by 4 Commoner againſt a Stranger, for putting his 
Sinn attle into the Common per quod Conimuniam in tam amplo modohabere 
Fetherwell non potuit, the Detendant pleads a Licence from the Lord to put his Cattle 
S. C. held ac- there, but dees not aver there is ſufficient Common left for the Commoners, and 
3 therefore adjudged no good Plea; and tho' it was objected, that rhe 
1 Plaintiff might reply and ſhe w that there was not enough, yet it was 
the Caſe ly the agreed that he need not, the Declaration as to that being full enough, and 


Cummoner a- it being the very Gift of the Action, the Defendant ſhould have pleaded ; 


Lond, Fog it. 2 Mod. 6. Hill. 26 & 2) Car. 2. C. B. Smith v. Feverel. 


laintiff muſt particularly ſbew the Surcharge. 2. Mod. 7. per Curiam in S. C. 


35. A Commoner brought an Action upon the Caſe for eating up his 


Common, and declar'd, that he was ſeiſed of Black-acre to which he had 
Common Appendant, &c, Exception was taken, becauſe he did not ſhew 


what Title, or what tate he had to or in Blach-acre; but it was over- 
ruled, for that it was but a Poſſeſſory Action, and his Seiſin of Black- 
acre but Indulcement. Freem. Rep. 458. pl. 624. Mich. 1677. Anon. 


36. Adjudged, that if a Man has Common for a certain Number of Cattle 
belonging to a Tard-Land, he need not ſay Levant upon the Yard-Land ; 
ſed aliter, if it were for a Common ſans Number. 2 Mod. 185. Hill. 


28 and 29 Car. 2. B. R. Stevens v. Auſtin. 


; Lev. 104. 37. In Replevin, the Defendant avowed for Damage feafant on his 
Woolton . Common; and upon a Demurrer to his Avowry it was adjudged not 


_ Garter, S. C. 8 . F * OP „ 
Paſch 3s. good, becauſe he did xo? ſhew, ſome particular Damage to himſelf, or that 


Cir. 2. C B he could have his Common in tam amplo modo quo debuir & conſuevir; 


and tho'2 for a Commoner cannot juſtity to diſtrain the Beaſt of a Stranger, with- 


Preſidents out ſhewing how he is damnificd in his Common. 3 Salk. 94. pl. 9. 
were cited, Wool ſton v. Slater. EE oe | 5 e as S8 
the one out 8 e | | 
of Raſtal's CE ir po of Oo pt go | HY 
_ Entries; and the other out of Coke's Entries to the contrary, that the Court took no Regard to them, 
they being without Argument, and they took the Law to be all one in Avowry as in Actions on the 


| Caſe, that Commoners cannot diſtrain any more than they can have Action on the Caſe, without alle- 


ging, that he is damaged in the Common, 


Skinn. 137. 38. In Replevin for 6 Cows, the Defendant avowws for Damage feaſant, 
l. 8. _ Plaintiff replies a ſeiſin of certain Lands, and a Right to Common of Paſ- 
: 8 8. G ture ſs Beaſts levant and couchant on thoſe Lands; and thoſe 6 Cows be- 


the 


| ton v. Trevilian. 5 5 
And in ſuch 39. In Caſe againſt J. S. for putting his Cattle into the Common, 
An SR Stufficiency of the Common, whether the Commoner has ſufficient or not, 
Tg ts is traverſable, if pleaded fo by the Defendant ; but Caſe, Sc. agatuſt the 
Surcharge Lord too will lie, if he overcharge the Common, at the Suit ot a Com- 


muſt be par- moner; but the Lord may put into the Common Beaſts of Warren as 


ricularly ſet well as other Beaſts. 1 Lutw. 101. 109. Hill. 6 W. 3. Haſard v. 


forth, that 
the Copy- Cantrell. 


holder could PEE | 

not enjoy his Common; but the Plainziff need not ſhew the Surcharge particularly againſt a Stranger. 
2 Mod. 6. 5, Hill. 26 & 24 Car. 2. C. B Smith v. Feverell —— Freem. Rep. 190. pl. 194. 8. G. 
Held that in Action for putting in Cattle whereby he could not enjoy his Common in tam amplo, &c. 
and the Defendant pleads the Licence of the Lord, he ought to aver that there was ſufficient Common 
left. 5 | | 


40. Comm n 


adjudg'd for ing his Cattle, and levant and couchant there, he put them in, &c. 
Defend- Detendant rejoins with an abſque hoc, that thoſe were the proper Cattle of 
ant. the Plaintiff levant and couchant on thoſe his Lands; Demurrer thereto; | 
the Court held the Traverſe good, and the Judgment was for the A- 
vowant. 2 Show. 328. 329. pl. 337. Mich. 35 Car. 2. B. R. Manne- 
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e Common. 3 


40. Common was claim'd thus, Viz. a terpore Frattionis Campi (it be 
ing a Common Field) un &c. Atter Verdict tor the Plaintiſt, it was 
moved to be inſentible and uncertain what Common was here claim'd ; 
and though a Fractione Campi may be an Expreſſion in the Country, yet 
the Law knows not the Meaning ot it, and Holt Ch. J. was of that O- 
pinion, but Gould J. held it well after Verdict, though it had been ill 


on Demurrer; but Holt Ch. J. ſaid, the Verdict cannot aid a Thing 


unintelligible; tor it has only found the Common as the Plaintiff has 

replied ; fed adjornatur. Ld. Raym. Rep. 645. Hill. 13 W. 3. Hock- 

ley v. Lamb. To 5 
50 In Treſpaſs againſt a Comimoner, he may plead Not Guilty, and give 


his Right of Common in Evidence, cited by Holt Ch. J. to have been fo 


held; bur he ſaid he cannot think ſo, but he ought to plead ſpecially, 

and thew his Title; otherwiſe of the Lord of the Waſte, he may plead. 
Not Guilty and give his Title in Evidence. 2 Ld. Raym. Rep. 1134. 
Paſch. 4 Annæ, in Caſe of Winton Mayor v. Wilks. 5 „„ 


— 


42. A Man that claims Common in another Man's Land muſt ſet forth a 


Title; but one that is in Poſſeſſion need not ſet out a Title. II Mod, 


53. pl. 29. Paſch. 4 Annæ, B. R. Anon. 


43. Replevin; the Detendant avowed for Damage feaſant in 100 Acris 10 * 
Terræ Parcel Communic Paſture Sc. but becauſe it Was not ſet forth that Jechſon v, 


| : | | a ' Laveright 
he could not otherwiſe enjoy his Common, Judgment was againit him; tor SC _—_ 


without a particular Damage, a Cominoner cannot diſtrain the Cattle urged, that 


of a Stranger, nor can he have an Action upon the Caſe, without ſaying the Word 


that he could not otherwiſe enjoy his Common. And here it was held, e e 
that Communia did include the Place in which &c. ſo that if this be the th. 


the Place, 


Senſe of the Word in any Caſe, it ſhall be here fo intended after a Ver- but the Right 
dict; the ſame Anſwer ſerves as to the Word Terra, and it ſhews that of Common- 
it is taken in the Senſe of the Word, which is not ſo proper and ſtrict as Rg * 
T . rae 1 | g ight being 
the other, (i. e.) it is not ſo formal, and Uncertainties are always help'd bo 


a Thing of 


by a Verdict. Trin. & Mich. 12 Ann. B. R. Jackſon v. Laverack. an incorpo- 

„ | * 1 Is 1 real Nature, 
was no more capable of being incloſed than a Rent, but [in the Margin ſays, that] Judgment in C.B. 
was affirmed, becauſe the Word Communia uſed in the Declaration does in Common Parlance, and in 

Acts of Parliament ſignify a Common, though in legal Proceedings it is generally uſed for an Incor- 


porcal Right, 


— n : — 4. 


(I. a) In Grols, &c. Pleadings, 


1. IN Treſpaſs, the Defendant juſtified for Common Appendant by Pre- 
A /cription. The Plaintiff ſaid, that De fon tort Demeſne, abſque 


hoc that the Defendant had Common there, and ſo to Iſſue without Ar- 
gument. Br. De ſon tort, &c. pl. 43. cites 22 Aſſ. 42. 


2. Aſſiſe of Common by the Parſon of D. and made his Plaint of 
Common in Groſs, and that he and his Predeceſſors, Parſons, have been 
ſeiſed of Land, &c. The Defendant ſaid, that Never ſeiſed as in Groſs, 
and if &c. ſeiſed as Appendant at his Will, and it was accepted for a 
good Plea. Br. Common, pl. 44. cites 33 Aſſ. H. .f 5 
3. Treſpaſs of trampling his Graſs; Moile faid, that the Defendant 
ts ſeiſed of ſuch a Houſe, and he and all thoſe whoſe Eſtate he has in the 
Houſe, have had Common in the Place where &c. Time out of Mind, tor 
20 Beaſts, by which he put in 12 Peafts to uſe the Common. Judgment 
&c. Per Newton, the Preſcription is not good; for he ought to claim as 
Common Appendant, or Common in Groſs, and he does nor ſhew that this 
is Common Appendant, nor does he claim the Common as for Beaſts Irvant 
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25 Common 


and conchant upon the ſaid Houſe, nor that he cug t to have Commen by 
reaſoa of the ſaid Houſe, and he cannot claim as Common in Groſs, if he 
does not ſay that ſuch a one, and all his Anceſtors have had ſuch Com- 
mon Time out of Mind in the ſaid Soil, who has granted to the Defen. 
dant the Common. Br. Preſcription, pl. 26. cites 22 H. 6. 42. 

4. In Treſpaſs for depaſturing his Cloſe with Sheep, &c. the Defen. 
dant juſtified, for that the Prior of D. was ſciſed in bee of Bl. Acre in D. 


and of the Paſturage in the Place aforeſaid for all Sheep levant and conchant 


in Bl. Acre at all Times in the Year. Aiter Judgment for the Defen- 
dant, it was aſſign'd tor Error, that the Detendant did not intitle the Pricp 


to this Common, either by Grant or Preſcription, and this being a Prot 


Apprender in alieno ſolo, none can intitle himſelf by the Courſe of the 


Common Law, but by one of thoſe Means, and this Paſturage is only 


in Nature of Common. But it was anſwered, and the Court inclined, 
that tho? Paſturage claimed tor Sheep levant and couchant upon the 
Detendant's Land is Common Appendant, and cannot be ſevered from 
the Soil by Grant, and then to preſcribe for it is not good; But tho 
it be not good at Common Law, yet the Statute 31 H. 8. makes it good 
by pleading, that the Prior was ſeiſed thereof in Fee at the Time of the Di,, 
ſolution. Cro. C. 542. pl. 7. Patch. 15 Car. B. R. Daniel v. the Earl of 
Hertford. 5 hu 


——— 


(K. a) Preſcription. Pleadings. 


1. T Reſpaſs of feeding his Graſs ; the Defendant ſaid, that he and his 
8 1 Predeceltors have had and uſed Common in the Place &c. as ap- 
purtenant to a Houſe and 100 Acres of Land in H. Time out of Mind. 
The Plaintiff ſaid, that the Place is his ſeveral, abſque hoc that the De- 
fendant and his Predeceſſors ever had Common there appurtcnant to their 
F'ranktenement in H. Medo & Herma, and becaule this Traverſe goes wWhe- 
ther he had Common there or nor, which ig fo the Right, as in Quo jure, 
where this Action is to try the Poſſeſſion, Thorp drove him to try the 
Traverſe per &c. pl. 169. cites 22 Aff. 63. 8 5 
2. In Aſſiſe of Common of Paſture appendant &c. the Defendant ſaid, 
that the Vill of D. where he claims Common, and the Vill of C. to which he 


claims it, do not intercommon, by which the Plaintiff preſcrib d, and good, 


and Iſſue may be taken in Aſſiſe upon the Preſcription. br. Pietcrip- 
tion, pl go. cites 30 All. 42. „ | 9 

3. In Treſpaſs, Commoner jaſtifed the taking of Beaſts by Cuftom, be- 
cauſe the Cuſtom is, that none ſhall put his Beaſts there after the Corn clit 
and carried away till Mich. and becauſe the Plaintiff put his Beats 


there he took them, &c. and ſaid, that he was Lord of the Vill, and 


the other ſaid, that the Uſage extends as well to the Lord as to other Men, 
and the others e contra. Br. Cuſtoms, pl. 9. cites 46 E. 3. 23. 


4. Where the Defendant ju/tifies for Common, by Preſcription, fer a, 


Manner of Beaſts, it is no Replication, that he has Common there for all 
Beaſts except Sheep and Hogs, but ſhall traverſe alſo, abſque hoc, that he 


has Common with all Manner of Beaſts modo & tormo, &c. Br. T ra- 


verſe, &c. pl. 148. cites 14 H. 6. 6. 


Beodl. 74 pl. 5. It a Man has Common in a Waſte for 100 Sheep, as appurtenant to 2 
$16.0 . Houle and certain Land, and after purchaſes another Houſe and Land, t' 
3 which is Common Appurtenant for anct her too Sheep by Preſcription, he mutt 


MM: the & £0: agen : *2 
held accord- in Pleading make 2 ſeveral Preſcriptions to the {aid ſeveral Houſes and 


ingly. 


Uſage, by which the Plaintiff travers'd the Uſage ; Quod Nota. Br. 
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Common. 29 


Sheep, and not join them both together, for they 
ne 2 diſtinst Coinmons. D. 264. a. pl. 59. Trin. 4 & 5 P. & M. Bat 
ket v. Mordant. 55 r 
6. It A. ſeiſed of 20 Acres, to which Common is af pendant, infeoffs B. of 
10 Acres, and B. is to preſcribe, he my/t preſcribe ſpecially, viz. to have 
Common in the hole till fuch a Day, and then thew the Purchaſe of 
Part, and that from that "Time he has put in his Beaſts into the Relidue, 
Pro rata Portione ; per Cur. 4 Rep. 37. b. 38. a. Mich. 26 & 27 Eliz. 
B. R. in Tirringham''s Cafe. | 5 3 ER 
7. In Caſe, the Plaintiff declar'd, that Htatum flit within the Ma- Goldsb 132 
nor, that every Copyho'der within the Manor ſhould have Common in ſuch a ay 4 "hos 
Waſte of the Lord's for two Sheepfor every Acre of arable Land, and that & C. Fenner 
the Defendant (the Lord) had digged Holes and Burrows therein for Conies, ſaid, that a 
and ſo had diſturbed him of his Common; it was objected that a Pre- Copyholder 


ſcription by the Copyholder againſt the Lord is not allowable ; bur the nee 


eription W . | FEY nal PRE. loribe but 
Court held the Preſcription was good, for where the Preſcription is d in Right of 


gainſt e Lord himielt, there it 25 70 be laid by way of Uſage other wile his Lord, 


where he preſcrives againſt a Stranger, there the Preſcription ought to but in this 


be alleged in the Lord. Cro. E. 390. pl. 12. Paſch. 3) Eliz. B. R. Lot bre 
Pearce v. Bacon. | | 5 | | A one oe Tee 
to the Action, he doubted whether this will alter the Action; but per Glanvile, tho' the Copy holder 


cannot preſcribe but in Kight of his Lord, yet by way of Ulage as this Cale is, it has been adjudged 


that he may make his Title, 


g. One preſcribed for Common; *rwas found that he had Common by There is a 
Preſcription paying a Penny; adjudged that this was an entire Preſcrip- Pain Diffe- 


<a . : — rence be- 
tion, whereof the Pay ment of the Penny is Parcel, and ought to have teen this 


been entirely alleged. Cro. E. 546. pl. 49. Hill. 29 Eliz. C. B. 563. Caſe and a 


pl. 22. Paſch. 39 Eliz. C. B. Lovelace v. Reignolds. Caſe adjudg- 


ed in B. R. 


| where the Copyholder preſcribed to have Common in the Lord's Land, and it was traverſed and found 
that he had Common according to his Preſcription, and 'twas further found that the Copyholders in the 
fame Manor had ſed to pay to the Lord Pro eadem Gommunia unam Gallinam &* quinque Ova per An- 


num, and adjudged that the Preſcription was well pleaded ; for there were 2 Preſcriptions, one tor the 
Commoner, the other for the Lord, and ſo *twas ſufficient for the Commoner to allege the Preſcrip- 


tion for the Common, and need not meddle with the other, and the finding the Preſcription on the 


Lord's Part is not material. Cro. E. 563. 1a the Caſe of Lovelace v. Reignolds, 


9. A Preſcription for the Inhabitants of the Vill of Dale to have Com- 
mon, is à void Preſcription. Arg. 2 Bulit. 8. cites it as adjudged, Trin. 
2 Jac. C. B. Tinnery v. Fiſher... „% nopiew oe 


10. In Treſpaſs, the Detendant j1/tifies for Common for all his Beaſt s 


Levant and Couchant in the Place &c. by Preſcription, and put in his Cattle 
- Utendo Communia. 
Cattle were Levant and Conchant ; ſed non allocatur ; for the want of A- 
verment is help'd by the Statute ot Jeotails; and Judgment tor the De- 
tendant. Cro. J. 44. pl. 12. Mich. 2 Jac. B. R. France v. Tringer. 


Exception was taken, that he did not aver that his 


11. Replication in Avowry preſcribed to have Common Appurtenant, but 
doth not ſhew and aver, that the Cattle were Levant and Conchant upon 
the Land &c. and for that it was held to be naught by the Court; and 
cites 15 E 4. 32. Noy. 145. Jeffry v. Boys. 3 
12. The Cuſtom of a Manor was, that every Tenant for Years of” an 2 Brown. 
ancient Tenement and Cloſe within the ſaid Manor, ſpould have Common 229. S. C. 
ot Turbary &c. An ancient Tenement and Cloſe were ſevered from the 29joroatur.. 
Manor, and the Inheritance of the ſaid Tenement &c. and alſo of the 
Manor coming to A, He granted the Meſſuage &c. to the Defendant, 
with all Commons appurtenant to the ſaid Meſſuage &c. In Treſpaſs 
tor taking Turf the Detendant pleaded, and juſtifed by an Liitatum 


Jurt, that it had been there uſed 771m out of Mind, that every Tenant fer 
I RNC 1ears 


0 ; 
— "RT * 3 1 > 
— — — 1 
= - - 


| — —— j ‚Qu—[— e 
30 Common. 

| Hears of Ec. wiſed to have Common of Turbary &c. and that the Meſſuage 
| Tec. nas an ancient Meſſnave, aud the lame granted unto hiin with all C. 


ons appurtenant to the lame &c. Ic was clearly agreed by all the 
3 5 Couft, that this Preſcription ſo laid With an U/itatum was not good, and 
judgment was given for the Plaintitt, Bulſt. 17. Hill. 7 Jac. B. R. 

Grymes v. Peacock. 

| 13. It a Copyholder preſcribes to have Common iu the Soil of J. F. he ought 
in this Caſe to preſcribe 2 the Nee of the Lord. But it he preſcribes to 
have Common in the Lord's Waſte, then his Preſcription is to be with a 

tatum fuit. Per Fleming Ch. J. Bulſt. 19. Hill. 7 Jac. in Cate 

of Grymes v. Peacock. 2 9 * 

14. Preſcription for every Honfholder to have Common in al:eno ſolo 

is not good. Bulſt. 183. Paſch. 10 Jac. Ordway v. Orme. 

Brownl. 12. 15. It was inſiſted, that in pleading Common it muſt appear, that the 
Richards v. Place in quo, &c. eft infra Manerium, becauſe the Cuſtom of the Manor 
bs . can't extend out ot the Manor, but he ought to preſcribe in the Lord of 
lution. the Manor; Curia advifare vult. Hob. 286. pl. 371. Trin. 16 Jac, 

„ 1 AA OE ego WE 
2 Roll. Rep. 16. In Treſpaſs &c. for chaſing his Gelding, the Defendant juſtified 
2173. Anon. for Damage-feaſant as in his Freehold ; the Plaintilt replied, that he 
ms to be Was ſeiſed of a Meſſuage and ſuch Lands in M. in Fee, and fo preferibed | 
S C. and to have Common in the Place where &c. pro 25 Magnis Averiis, cry | 
| 
| 
| 


liridgman Year after May Day, and therefore put in his Gelding to uſe his Com- 
Jaid, that oy mon. It was moved in arreſt of Judgment, that his Plea was not good, 
8 . becauſe uncertain what were Hag ua Averia; but adjudged, that it may 
ſiges Sheep well be intended Horſes, Oxen, Kine, and other ſuch commonable 
and Yeir- Beaſts, which are known among the People there by ſuch common 
lüngs, fall Phraſe, and Iſſue be join'd and found, it is good enough. Cro. J. 53, 


Nen pl. 16. Trin. 18 Jac. B. R. Standred v. Shoreditch. 


8 C. cited by 17. In Replevin, the Plaintiff preſeribed to have Common for a Meſ- 
the Reporter ſuage and 2 Acres of Land in a Field called W. ubicunque & p] 
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ut In Blada & Herba ibidem creſentia, be cut and carried away, until the ſaid 7; 
"Treſpaſs, the Field, or any Part thereot, be reſown, and that ante rempus quo & poſt- 
Detendant quam the Corn in the ſaid Field was cut and carried away, he put in his 
een Cattle, &c. and becauſe he ſheweth, that ante Tempus, and doth at : 
te. e ſpew in which Near the Field was ſown, and the Corn carried away, nv | 
Plaintiffin ſhews, that the Field was not reſown, nor any Part thereot, tor then it is 
his Replica- not within his Preſcription, it was adjudged tor the Defendant. Co. 
tion preſcribes J. 639, pl. 8. Paſch. 20 Jac. B. R. Jackſon v. Bell. 1 


or Common | | | 

Until the Field was ſown, and after it was ſown, & poſt Blada illa meſſa until it was ſown again; and 
upon Demurrer it was ſaid, that this Preſcription was unreaſonable ( viz, )to have Common in Land 
ſown ; but adjudged, that the Common was not claimed by this Preſcription until after the Corn 
reaped. Vent. 21. Paſch. 21 Car. B. R. Walter v. Channer, „%%% V 


2 there- 18. In Caſe of Common Appendant there needs no Preſcription at all ; but 
iwre where the Declaration is good without it. Palm. 360. Paſch. 21 Jac. B. R. 
22 ae Carvil v. Holt. | EEE 


in the Decla- | | | . Coe 1 | 
ration to be to the Scite of the Manor and other Lands, and the Plaintiff did nor preſcribe for the 
other Lands, but only in the Scite, it was adjudg'd for the Plaintiff. Palm. 360. S. C, 


2 Roll. Rep. 19. In Caſe the plaintiff declared, that Diu fuit & adhuc ſeiftns cxiſtit 
1 an Houſe & c. and fo preſcribed, that he, and all thoſe whoſe Eitztc 
Pal, he had in the ſaid Houſe &c. had uſed to have Common in the V alte 


Palm. 369. 


Grilſeil v. of L. and that the Detendanrt &c. made Coney-burroughs in the Watte, 
Lee, 8. C. Ogorum quidem Præimiſſorum (not ſaying Prætextu) he loſt his Common. 
N. 1 | | . | Alter 
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2 & 3 Jac. 2. Clerk v. Johnſton, 


ſufficient. See 2 Show. 329. S. C. 


Mewing of the ſaid Corn till it were reſown, which per Big land is a void 


\irer judgment ſor the Plaintiff Error was afligned, that Di-. tu ag WI 
9 . — 6 | — gs + Fa en- 
was not good, tor that may be as well one Year as 40; and the Word, — Ibis. 
(Hretextu, being lett out the Declaration is uncertain, both as to the 319. Greeſley 
Time and Damages; and theretore the Judgment was reverſed. Godb. , Lea S P. 

„ 442. Trin. 21 Jac. B. R. Lee v. Sriſſel. loes not ap- 
347. pl. 442. Trin. 21 Jac Grille 33 
12. pl. 13 Mich, 18 Jac. C B. S C. but S P. does not appear —— Win, 16. Grice v. Lec. Mich. 19 
Jac. in C. B. S. C. Judgment niſi. | | 


Common. 


— — 


10 Caſe &c. in which the Plaintiff declared and preſcribed for Copy- 
holers of 30 Acres t0 have Common in 4 Acres, for certain Beaſts, from the 
1/t of Auguſt to the Feaſt of All Saints, and that he was a Copyholder ot 


30 Acres; and that the Detendant on the iſt May had incloſed the ſaid 


4 Acres &c. After Verdict; and it was moved in arrelt of Judgment, 
that the PlaintifF ought to have preſcribed for Cattle Levant and Cou- 
chant ; ſed non allocatur, becauſe he had preſcribed generally. 2 Roll. 
Rep. 379. Mich. 21 Jac. B. R. Colſon v. Perry. „ bs ” 
21. In Caſe tor the making of a Coney-burrows in Damage of his 
Common, the Plaintiff pre/crived to have Common omni Tempore Anni, and 
ſays not Luolibet Anno z and after Verdict adjudged good. Hutt. 71. 
Mich. 21 Jac. Bickner v. Wright. 6 . 5 
22. Adjudged, that a Preſcription to kave Common for all His Cattle Com- 
monable is not good, becauſe he may in ſuch Caſe put in as many Beaſts 


as he will; bat a Preſcription ro have Common for his Cattle Commonable, 
| Levant and Couchaut &c. is good. Mar. 83. pl. 137. Paſch. 17 Car. 
B. R. Say's Cale. £7 . 


23. In pleading Preſcription for Common it mult be alleged for Beaſts The oe 
5 5 7 is ill. 7 Fill. of it is ill on 
Levant and Couchant, or otherwiſe the Bar is ill. 2 Lut w. 1359 Hill. General De- 

| murrer, but 
cured by . 


Verdict. Lev. 196. Mich. 18 Car, 2. B. R. Cheadle v. Miller. Sid. 313. pl. 29. Checdley v. Mel- 
lor, S. C. adjudged——And Levancy and Couchancy is not ſufficient without Property alſo. 2 Show. 
But a Jpecial Property is [it ſeems} 


328. pl. 354. Mich. 35 Car. 2. B. R. Manneton v. Trevillian, — 


24. In Caſe the Plaintiff declared upon a Cuſtom of Commoning in 


ſuch a Place, the Defendant demurred, tor that the Cuſtom was not well 


laid ; tor the Plainrift declares of a Cuſtom of Commoning, pro Averiis, 
vis, pro Eguis, Bobus, Equabus & Pullis, and the Word (Pullis) is of 
an uncertain Signification; tor it may /ignify a Calf, a Lamb, or any other 


_ young Beaſt or Foul, and 23 Car. Segar and Dyer's Caſe was cited. The 


Court held the Exception good, and ſaid, that is uncertain what is 
meant by the Word (Pullis), and faid, that if the Preſcription had been 


pro cinnibuls Averiis, it had been good, and the viz. ſhould have been 
void; bur here it is only pro Averiis ; therefore nil capiat per Billam. 


Sty. 289. Trin. 165 1. B. R. Chapman v. Brook. ; 
25. Plaintiff preſcrib'd for all the Copyholders of BI. Acre in the Manor of 
D. to have Common in A. The Defendant demurred, tor that the Plain- 


tiff ſhould have preſcribed in the Lord's Name, A. being out of the Ma- 
nor; but the Truth being that A. was anciently Parcel and lately ſever'd_ 


by the Lord, the Court held, that this does not deſtroy the Cuſtom, but 


that the Copy holder ought to preſcribe ſpecially, that Talis Conſuctudo 


fuit till ſuch a Day, and that after the Lord granted A. over Q. as in 
Lutterell's Caſe on the Charge of a Corporation. Keb. 652. pl. 28. 
Hill. 15 & 16 Car. 2. B. R. Davy v. Watts. 


26. In Treſpaſs the Defendant juſtified Damage feaſant, the Plaintiff 


preſcribes for Common, guibuflibet duobus Annis, that the Ground was 


own with Corn, inſimul concurrentibus, when it was ſown, and after the 


Fits 


„ 


| 
| | 
| 


75 , ne, 


Preſcription, being as well for the Time that the Ground is fown ay 
not, fed non allocatur eſpecially the Treipaſs being 44 % a fallow Fear, 
and Judgment pro Plaintiff, 2 Keb. 491. pl. 41. Patch, 21 Car 
B. R. Chandler v. Mel land. 

27. There is a Difference in preſcribing for Common appurtenant and 
Coininon in groſs fans Numterin a natural Perſon, As to Common ap. 
purtenant a Man f2ews his Seiſin in Fee of the Land to which he claims his 
Common, and then ſays Oo ipſe & vmnes illi quorum ſtatum ipſe habet, 
in the ſame Land de temps &c. Habit Communtam Paſturæ in the Place 

where &c. pro Averiis ſuis Levant & Couchant on the Land to which &c 
but the Preſcripaion ſor Common in Groſs is where one Jays xo Heiſin of 
any Land, but ſays Onod ipſe & omnes Anteceſſores ſui quorum Heres 106 
eſt de temps dont, &c. have had Common in the Place where &. pro om. 
nibus averiis ſurs, without referring to any Land, and without ſaying 
Levant and Couchant, becauſe there is no Land on which they may be 
Levant and Couchant, or to which the Common may be appurtenant ; 
Per Saunders Counſel. Arg. 1 Saund. 345. 346. Mich. 21 Car. 2. in 
Caſe of Mellor v. Spateman, 5 


7 


n7 
2 wb 


' Vaugh 253. 28. The cuſtomary Tenants of a Manor may allege a Cuſtom pro ſola & 
Mich. 20 ſeparali Paſture in &c. quoliber Anno per totum Annum &c. but it any 


te Tye * Tenants of the Free hoid at common Law will claim any ſuch Profit or 


North v. Benefit, they ought to ſhew their Kſtates, and to preſcribe in the Name , 
Coe, where the Tenant in Fee by a Que Eitate, Arg. 2 Saund. 326. Paſch. 23 Car. 2. 


the Jos was jn Caſe of Hoskins v. Robins. 
that the 


frechold and cuſtomary Tenants have had and enjoy'd per Conſuetudinem Manerii ſolam & ſeparalem 


Paſturam. Exception was taken that this Plea did nor ſet forth the Cuſtom of the Manor, bur impli- 

citly, ard that it was a double Plea both of the Cuſtom of the Manor, and of the Claim, by reaſon of 

the ( uttom, which. ought to be ſeveral, and the Court ſhall judge, and not the Jury, whether the 
Claim be according tv the Cuſtom alleged. OR on is: 9 5 5 8 


29. Treſpaſs for taking 2 Mares in B. the Defendant ſaid that tbe 


King was ſeiſed of B. and he took them Damage teafant as Bailiff to 
the King. The Plaintiff replies he was an Inhabitant of C. and that 
the Mayor and Burgeſſes of C. bad Common of Eftovers of Turfs for then 


and for every Inhabitant to burn in guibuſlibet Meſſuagiis ſuis. Vaughan 
{aid tho? Inhabitants cannot preſcribe tor Common in their own Names, 


they may be capable of the Benefit of ſuch a Preſcription, and as this 
Preſcription is laid tor the Mayor and Burgeſſes, they may preſcribe tor 


them and tor the Inhabitants, and that is the Direction given in 15 E. 


4. 29. by Littleton, judgment was given for the Plaintiff Freem. 
-.. Rep. 135. Mich. 1673, White v. Coleman. 33% ng 
2 Jo 148. zo. Error upon a Judgment in C. B. where the Plaintiff declared in 


S. C Judg- an Action upon the Caſe, that he had Common in the Detendant's 


_ Lands, & habere debuit &c. The Detendant demurred, becaule 1:7 


ſet out how the Plaintiff was intitled to the Common, whether by Pre- 
ſcription or othorwiſe ; notwithſtanding which Judgment in C. B. was or 
the Plaintiff, and now the ſame Matter inſiſted on for Error here, and 
the Court doubted; Adjornatur. Vent. 356. Mich. 33 Car. 2. B. R. 
Bound v. Brooking. 5 i 


31, Preſcription in Avowry was Pro Communi Paſtura inſtead of Pro 


Communia Paſturæ, and adjudg'd ill. 3 Lev. 104. 105. Mich. 35 Car. 2. 
C. B. Woolton v. Salter, 5 

12 Mod. 25. 32. In Treſpaſs &c. the Defendant juſtified Damage-feaſant ; the 

Brugesv. Plaintiff preſcribed for Common for Sheep; the Defendant traverſed the 


ar. S. C. 


& ver Ou Preſcription, and the Jury found ihat the Plaintiff had Cemmon for Sheep, 


the Common and alſo for Cows ; it was objected that this Verdict would not maintain 
for Sheep, this Preſcription, becauſe it was larger than the Preſcription pleaded ; 


and the Com- but 
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S C. acjudg'd for the Plaintiff. — Cart 


| ſo he may have Beaſts of Warren, and the Commoner cannot deſtroy them. 
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Commoner. 


but the Plaintiff had Judgment. 4 Mod. 89. Paſch. 4 W. & NM. in B. R Dod 
Bridges v. Saer. | 3 3 ſeveral, diſ- 
ir d different. — Show. 347. Bruges v. Steer, S. C. adjudged for the Plaintiff, ——q Mod. 89. 
2 a 4 219. Bruges v. Searle. S. C. and the Court held that it was 
a general Verdict for the Plaintiff, and the finding for the Cows is Surpluſage and void; beſides as the 
Action was brought only for taking Sheep, the Plaintiff might well abridge his Preſcription as to them 
only, fince nothing elle was in Diſpute, aad finding as to the Cows does not ſalfify, bur ſtands well 


with the Preſcription. 


33. In caſe it was held that a Preſcription for an Inhabitant or Oc- 
cupier to have Common was not good, whereupon the Plaintiff brought 
a new Action, aud declared uο a Cuſtom. The Caſe was argued, and 
the Court inclined againſt the Cuſtom, ſed adjornatur. Lord Raym. 
Rep. 405. Mich. 10 W. 3. C. B. Weekly v. Wildman. 


34. A Man cannot preſcribe for Cummon appurtenant to a Farm, be- 


”. cauſe it is uncertain what a Farm conliſts of, whether of 10 Acres or 


of 100 Acres; but the Preſcription ought to be laid ro a Meſuage and 


ſo many Acres of Land; but if there is an ancient Farm, and the ſame 


Lands always occupied with it, a Man may have Common of Paſture to 

depaſture his Cattle tilling that Farm; Per Holt Ch. J. at Wincheſter 

Alliſes; 10 W. 3. Lord Raym. Rep. 726. Hockley v. Lambo. 
35. Cuſtomary Freeholders may preſcribe for Common by a Que E- 


ſtate. 2 Lord Raym. Rep. 1188. Trin. 4 Anne. in Caſe of Follet v. 


'Troake. e 555 Reg 5 
For more of Common in General, See Actions (N. b) Alſiſe (D) 

Copyhold, Inhabitants (B) Levant and Couchant, Nulance, 
Profit Apprender, and other Proper Titles. e OS 


385 Commoner . 
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(A) Commoner. [His Intereſt in the Common; and] 


«lat I hings he may do. 


: 1. IF a Lord of a Common makes Coney-burrows in the Common, Cro. J 195: | 


and ſtores them with Conies, though he hath no Warren, yet the bv. 21. Ha- 
Commoners cannot juſtify the killing the Conies that they may not deſden v. 


encreaſe, to the JPrejudice of the Common, Mich. 5 Jac. B. K. ere 


Court on the 


ween Hoaſon and Griſſel djudged. 5 
firſt Motion 


vere of Opinion againſt the Plaintiff, becauſe Conies are ferz Naturæ, but afterwards all the Juſtices 
adjudg'd for the P aintiff ; for a Commoner has nothing to do with the Land but to put in his Cattle, 
and may not meddle with any thing of the Lord's there, and as the Lord may have great Beaſts there, 

, | —— Yelv. 104, 195. Hod- 
deſden v. Greſil. S. C. adjudp'd ; for tho“ the Owner of the Soil has no Property in the Conies, yet 
ſo long, as they are in the Land he has Poſſeſſion, which is good againſt the Commoner, and Conies are 

atter of Profit to the Owner of the Soil for Houſekeeping, —-Brownl, 208. Holdeſden v. Greſil, 
S. C but ſeems only a Tranſlation of Yelv. Bridgm, 10. cites S. P. adjudg'd Mich. 5 Jac. and 
ſeems to intend S. C. S. C. cited Lutw. 108. -The Commoner may have Action on the Caſe, or 
an Aſſize for putting the Conies upon the — if the Owner of the Land leaves not ſufficient Com - 


mon 


= 8 / c 1 th. —}}_Sﬀ. — 9 — 


Commuoner. 


mon for the Cummoner's Cattle; bur he cannot juſtify killing the Conies 2 Le. 201. 205, pl. 254. 
Mich. 29 Eliz. B. R. Anon. — Godb: 122. pl. 144 Hill. 29 Eliz B. R. Coney's ( aſe ſeems to 
be 8. C. and adjndp'd that the Commoner cannot kill the Conies.—— 4 Le. 7. pl. 32. Trin. 26 Eliz. 
Ould v. Cony e. S. P. adjudg'd. 


2 Bulſt 115. 2, [And] if the Lord of a Common makes Coney-burrows in the 
8 Common, and ſtores them with Contes, by which the Commonets 
adjudy'd cannot have ſufficient Common, yet the Commioners cannot jultity the 
Brownl 227 killing the Contes, but oughr to bring their Aſfiſe ot Action againſt 
Carrill y. the Lord, for they cannot be their own Judges, dubitatur. Trin. 
188 11 Jdc. B. B. between * Carre/ Plaintitt, and Park and Baker De⸗ 
nion of he fendants. Mich. 5 Jac. B. R. between t Hodſon and Griſſel, per 
Court ſeem'd Curiam, | 0 | | 


toincline for | MB ys 5 
the Plaintiff, but that for a Fault in the Pleading diſcover'd by Haughton J all was diſcontinued. 
+ Cro. J. 195 pl. 21. S. C. adjudg'd. —— Yelv. 104, 105. S. C. the Commoner in Caſe of Surcharge 


may have Action on the Caſe,- Brownl. 208. S. C. & S. P. 


— 


2 Bulſt 115. g. 80 although the Sheep of the Commoners are killed by falling into 
Trin. 11. Jac. the ſaid Coney-burrows ſo made by the Lord, pet they cannot juſtity 


Carrill v 


Pack, ſeems the Digging of the Land, and ſtopping them, for the Caule aforeſaid, 
' roberhe Tin. 11 Jac. B. N. dubitatur. 


Caſe intend- Te RT . 3 535 
ed & S. P. there adjudg'd for the Plaintiff. —-—Brownl. 224. Carrill v. Baker. S. C. See the 
Notes at Plea 2. | | = | | | 


Ow. 114 4. Tf J. S. hath Land adjoining to the Land of J. D. in which 
Lanes „ J. N. hath Common of Paſture, and J. S makes Coney-burrows in his 
- On. 


$ Cad. Land, and ſtores them with Conies, Which come into the Land of 


judg'd ; for J. D. J. N. who hath the Common of Paſture, cannot there kill the 


Conies are Conies; becauſe he hath nothing to do there but take the Grais with 


Belts ok the Mouth of his Cattle. Mich. 43, 44 Eliz. B. R. between * B. 


Warren, and 


rofitable as /10we and Long hdon, udjudged. Mich. 10 Car. B. R. between E- 
Beer, and werſly and 1} 1/kinſon adjudged. [But] ſuch a Commoner brought 


5 are not to àn Action upon the Cale againſt J. S. who without any lawtul Grant 
ve compare@ or ID reſcription, had ſtored the Land adjoining with Contes, by 


to Foxes or 


Vermin Which the Conies came into the Land where he had Common, per 


which may ud he loſt his Common, and adjudged that the Action does not lie, | I 
be killed. and a Judgment given in Banco reverſed accordingly in this Caſe | 


ro. E. 7 fe the 
in a Writ of Error, and the Court gave the Reaſon, becauſe che 
$76, PI: 1-  Commoner may kill che Conies. Jntratur, Hill. s Car, B. K. Bot. 
judg'd ac- 302. OED $2 ö TY” Po, 
-cordingly. . 


28. C. cited Cro. J. pl. 21.—8. C. cited Velv. 16 .— — 2 Bulſt. 116. 8. C. cited — Brownl. 208. 


Cites S. C. 


+ Jo. 356. pl. 5. Hindley v. Wilkinſon. S. C. adjudg'd for the Commoner in C. B. but that Judg- 8 2 5 


ment was reverſed in B. R. -Cro. C. 387. pl. 20 S. C. ſays the Caſe in C. B. paſſed ſub ſilentio, 
and the Judgment there was reverſed in C. B. — See Tit. Actions. (N. b) pl. 9. S. C. and the 
Notes there. | 85 | N . | 


_ *Br.Juſti- 5. A Commoner may juſtify the taking of the Cattle of a Stranger 


© —_ 45 Damage feaſant upon the Common, in his own Name, for the Jute⸗ 


E Br. Com- reſt which he has in the Common, * 15 D, J. 2. b. 12, 13. b. per Cu 
mon pl. 40. klum. 14 H. J. 3. b. Co, 9. Mary's Caſe, 112. b. F. N. B. 128. (C.) 
N 10 E. 4. 4. 13 ID, 7+ IS. b. agreed. | — 
85 P. but he ſhall not have Action of Treſ paſs, nor ſhall any other have ſuch Action but the e . 
of the Soil. —9 Rep. 112. b reſolved, and the Court ſaid it is evident that he may take rhe Heaſt 0 
a Stranger Damage-feaſant, and cires it as ſo held in 24 E. 3. 42. a. 46 E. 3. 23. b. 15H. 7. 2. 5 
& 12. b — 5. P. admitted by Coke Ch. J. 2 Brownl. 148, 149.— 8. P. per Cur. Lelv. 104 in Cale 
of Hoddeſdon v. Greſil. — Telv. 130. 8 P.—2 Bulſt. 117. 8. P.-—S. P. agreed Arg. Bridgn. 19: 
Godb. 123. Arg. S. P. cites 15 H. 5. ——Adjudg'd that if the Cattle of a Stranger elCap<3 
into the Common, the Commoner may diſtrain them Damage feaſant as well as when they are put 1070 


the Common. Godb. 185. pl. 265 Hill. 9 Jac. C. B. Morris's Caſe. —-9 Rep 12. a. in Mary's Caſe. 


9, C. reſolv'd accordingly. 


6. It 
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Commoner. 
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N | | 8 ; | 5 5 of IN nine In 'T reſi als 
6. Ik there be a Cuitom that a Cloſe ought to lie trell e. hained 105 able $ 

every ſecond Year till Lady-Day, alter the Corn cut and carried away, hi, Cattle 

and J. S. hath uſed Time out ot Mind to have Common in the ſaid brought by 


Cioſe atter Lady-Day, till it is ſowed again with Corn, for his Cattle the Lord, the 


levant and couchant upon a certain 'Tenement, as appurtenant thereto ; Detendant _ 


in this Cale, if the Lord ot the Soil of che ſaid Clole puts in his Cattle e 25 


in the ſatd Cloſe, againſt the Cuſtom, when it ought to lie treſh ANT the Lord til! 


Hamed by the Cuſtom, the ſaid J. S. though he but a Commonet, SA 
NT Tay Ty the Cattle of the Lord there Damage ſeaſant, and (*) Juſttty * Fol. 406. 


if itt an Action of Treſpaſs brought againſt him by the Lord of the TYM 


; ' if the Lord may eat the Grals before the Common ts to be taken whercentire- 


by the Cuſtom. Mich. 14 Car. between 7r/ock and White, adjudged, !y to him'elf, 
ris being moved in arreſt of Judgment, Intratur. Trin. 14 Car, „alter. 
Not. 1212. B. K. | | | 


Common to 
the Tenants, 


Plaintiff then can put in 3 Horſes only, and becauſe the Plaintiff put in more, the Defendant ſo as the 


as Commoner took them Damage feaſant Fenner, Williams, and Crooke held ſuch Taking Damage feaſant 


gocd; for by the Cuſtom the Lord is tied up to his Stint, and the Commoners have no other Remedy 


but by diſtraining; and the Cuſtom here has made the Lord as mere a Stranger as any other Perſon; 


EE bur the Ch. J. and Yelverton doubted thereof, and thought the Defendant ſhould likewiſe have al- 


. O. 36D. 8. 36. b. 39. 


leged a Cuſtom and Ulage alſo to diſtrain the Beaſts of the Lord, and then it had been good. Yelv. 
129. Trin 6 Jac. B. R. Kenrick v. Pargiter ——Cro. Ja. 208. pl. 1. Kenrick v. Pargiter. S. C. the 


Court divided 2 and 2, and Crook does not mention himſelf. - Brownl, 18. S. C. ſeems a Tran- 


{lation of Yelverton.——— Noy 130. S. C. the Cuſtom to ſtint the Lord was adjudg'd good; but it 
ſeem'd that the Cuſtom to diſtrain the Cattle of the Lord ſhould be alleged. —Cro. J. 257. in pl. 
15. S. C. cited per Cur as reſolved that one Man may preſcribe ro have the ſole Paſturage in ſuch a 
Place from ſuch a Time to ſuch a Time, excluſive of the Owner of the Soil. | 


Ir was agreed that if the Lord of the Walte does ſurcharge the Common, the Commoner cannot 


drive his Cattle off the Common, or diſtrain them Namage-feaſant, as he may the Cattle of a Stranger, 


but the Remedy againſt that Lord is either an Aſſiſe or an Action on the Caſe. Godb. 182. pl. 258. 
= Mich. 9 Jac. C B. Anon. e e 


5. A Commoner in an Action of Treſpaſs cannot Juſtify his coming 
there with an Intent to put in his Cattle there, if he does not put them 


in Þ, 17 Jac, B. between rr Henry Spilman and Hermitage, ab- 
8. Bur the Commoner may juſtify his coming to ſce if the Paſture 

in it be fit to receive his Cattle. JD, 17 Jac, B. „5 

9. Jf J have Common of Eſtovers in the Woods of J. S. and J. S. 5. P. by 

cuts Part, or all of the Mood, yet I cannot take any Part of this which Popham, and 

is cur, but ſhall be put to my Aſſile or Cale, as my Eſtate ts. 19 Judgment 


* accordinply, 


17 Jac, B. between Sr Henry S$pilman and Hermitage, Per Curiam. Cro. E. BY. 
| | 8 5 | pl. 14. Paſch. 


4; Eliz. B. R. Baſſet v. Maynard. — 8. P. reſolved. 5 Rep. 25. a. Paſch. 43 Eliz. B. R. Sir Tho 
Palmer's Caſe. S. C. —Mo. 691. pl. 955. S. C. adjudg'd in B. R. and affirm'd in the Exchequer- 
Chamber. — 8. C. cited Yelv. 188 per Cur.- S. C. cited Brownl. 220.——If a Man hag 
Common of Eſtovers in the Wood of another in Fee, or for Life, and the Owner of the Wood or any 


other cuts down all the Wood, he who ought to have the Eſtovers ſhall have Aſſiſe, for it is 2 Dit. 5 
the Eſtovers, he ſhall 


ſeiſin of his Common, cites F. N. B. 58. 159. and if he has only a Term in 
have Action upon his Caſe; per Cur 9 Rep. 112 b. Trin. 10 Jac. in Mary's Caſe. —An Action 


will lie againſt the Lord for cutting down the Body of a Tree when the Tenant ſhould have the 


Loppings. Brownl. 197. 


10. Jf a Common every Bear in a Flood is ſurrounded with Wa⸗ Br. Com- 
ter, yet the Commoner cannot make a Trench in the Soil ro avoid won, pl. 49. 
the Water, becauſe he has nothing to do with the Soil, but only to Ge << 
take the Grals with the Youth of his Cattle. 12 Þ, 8. 2. 13Þ, 8. this Point 

| | | | Was de- 


ot adjudged. murred and 


that a Commoner may reform what 


with the Soil de novo. — Godb. 
the Soil 


5 52. pl. 65, Cites 12 & 13 H. 8. that a Commoner cannot meddle with 
hut tho' he cannot meddle with the Soil, as digging a Trench, yer if he amends and re- 


pairs 


2 Bulſt. 116. Arg. cites 13 H. 8. S. P. that the Conrt was divided 2 againſt 2, ſo | 
1s amiſs, and to the Prejudice of the Common, but not to meddle 
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allege the 


pairs a Thing abuſed it is no Treſputs, and therefore if the Land be full of Mole hills, he may dig 
them down; Arg. Brownl. 228. cites 13 H 8. and 42 Aſſ. if the Lord makes a Hedge the Commoner 
may pull it down-; ſo it the Lord makes a Pond In the Land, the Commoner may dig and let the Wa. 
ter out. And ſo if Holes were dug in the Common long ago in Damage and Hurt of the Land, the 
Commoner may put the Earth, ſo dug out, into the Holes agatn.———He cannot make a Fence or Ditch 
deg: out the Il ater, which ſpoils the Common. Arg. Bridgm. 10. Trin. 19 Jac. But in ſuch Caſe 
e nn 
ter, he e may the better take his Common with his Cattle. Gudb. 182. pl. 258. Mich 9 Jac. C. g 
held per tot. Cur, Anon. Sid. 251. pl. 20. Paſch. 14 Car. 2. is added a Quære to this Purpoſe, ang 
Jays, it is ſo uſed in the Moors in Somerſetſhire. The Caſe was, The Lord brought Treſpaſs againſt 


a Commoner for filling up a Trench in the Common dug by the Lord, and the Court held, that the 


Action lies; for a Commoner cannot cit Mole- hills nor Buſbes in the Common, nor make Fiſh-pond; 
as has been adjudged, though they are Acts of Improvement Howard v. Spencer. wn ; 


11. He who is diſſeiſed of the Land to which Common is appendant, 


cannot uſe the Common before that he has recovered the Land to which &c, 


tor the Common ſhall not be doubly peſtet*d. Br. Common, pl. 34. 
_ cites 19 H. 6. 33. | | 


12. In Treſpaſs, by three Juſtices where a Man has 20 Loads of Wind 
gearly to be cut in M. 10 to burn, and 10 to repair Pales, and to make new 


Pales, he may take for Reparation or to make Pales, though his Pals 
need no Reparation ; becauſe he may reſerve them to ſeaſon them, and then 
make Pales thereof; and e contra of Houſeboot and Hayboot ; for this thall 


e . 5 5 
13. But if he puts any of them to another Uſe, Treſpaſs lies. Br. Com- 
mon, pl. 32. cites 10 E. 4. 3. 3 1 | 
Sy of Common 14. Where I have Common in another's Land, and the Owner makes a 


be intended where it wants Reparation. Br. Common, pl. 32. cites 


. | . . 
x 3 Common, pl. 9. cites 15 H. J. 10. 


allendant Hedge in the Land where the Common is, 1 may break all the Hedge. Br. 


- Sf where: =: a Pl Tg To coſts of | re. e | | 
the Common is, makes a Hedge in the Land where the Common is, I may break all the Hedge, and yet he 


may approve or incloſe a certain Parcel well enough, Br, Common, pl. 15. cites 21 H. 7. 


Br. Common, 15. But if he incloſes all the Land in which the Common is, by making 
22 5. cites of the Hedge in other Land which invirons the Land in which the Common 
r Is, I cannot break all the Hedge, but only Parcel, to have a Way to the 
Land where the Common is; and this is the Diverſity; Per Cur, Br. 


Common, pl. 9. cites 15 H. J. 10. VVV 
16. If all the Inhabitants of a Town preſcribe to have Common in ſuch a 


Field after Harveſt, and one particular Man, who has Freehold Land 
» _ within the ſaid Field ſowed, will not within convenient Time gather in his 
Corn, but ſufter the ſame to continue there on Purpoſe to bar the Inhabi- 


rants of their Common, the Inhabitants may pur in their Cattle, and if 


they eat his Corn, he has no Remedy. Arg. 2 Le. 202, 203. pl. 254. 


Mich. 29 Eliz. B. R. cites 21 H. 6. „ . 
1. In Treſpaſs Quare Clauſum fregir, & ſolum fodit; the Deſen- 


dant ju/tifies, that he and his Anceſtors, and all whoſe Eſtate he had in 


a Cottage, have uſed to have Common of Turbary, to dig and ſell Ad Li- 
Vbitum, as belonging to the Houſe &c. and adjudged that tis an ill Plea; 
tor ſuch a Common as aboveſaid is an Intereit and a Franktenement. See 


7 Afſize 4. and is repugnant in itſelf; for a Common appertaining to 2 
Houſe, ought to nat va in the Houſe, and not fold abroad; and Judg- 
oy 


ment accordingly. 145. Valentine v. Penny. — 
Noy 120. 18. In Treſpaſs by the Lord, the Detendanr juſtified the taking the 


S. C. ad. Cattle Damage feaſant, ſetting forth a Cuſtom, that the Plaintiff, «ho 


judg'd, that 


2 Cuſtom 7045 Lord of the Manor, had the ſole Right to the Place where c. entirely 


is good; but 70 himſelf until Lammas Day, but that afterwards it was common to the 


tit leem'dthat Tenants, ſo as the Plaintiff could put in 3 Horſes, and no more; aud becauſe 


he ought to ter Lammas Day Ec. he put in more, the Defendant took them Dainage 
| AUS: feaſaui, 


7 y, by ſaying that the Commoners, Time out of Mind, haze uſed to dig the Land to let out the NA. | 
tn 
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Heaſts, and then it had been good; Quod Nota 


EE ITT IONS 


him. Yelv. 201. Hill. 8 Jac. B. R. Farmer v. Hunt, 


the Common Waſte, the Detendanr juſtifies for that he was ſeiſed of a 


but if the Defendant had claimed Common of Hſtovers only, then if the 


them, wheretore it was adjudged for the Defendant. Cro. J. 256. pl. 


i Commoner. 37 
47 This Cuſtom was found for the Defendant. It was mov'd, Cuſtom al o 


that Defendant being only a Commoner could not take the Cattle, an 8 
the Place where &c. is the Soil of the Plaintiff, fo as his Cattle cannot of the Own— 
be Damage feaſant on his own Soil. Two Juſtices held the taking good, ers of the 
becauſe the Lord is to be excluded by Cuſtom tor all bur his Stint, and fame Land 
the Commoners have no other Remedy to preſerve their Right; bur 5-Ye1v- 129. 


t x | Kinrick v. 
two other Judges doubted, becauſe rhe Commoners ought not only to Pargiter, 


ſhrew the Cuſtom, but alſo the Uſage to diſtrain the Lord's Cattle Damage 8. C. ſays, 
feaſant when he exceeded his Stint. Cro. J. 201. pl. 1. Trin. 6 Jac. that 3 Jut- 


B. R. Kentick v. Pargiter. 8 
Williams, and Crcok, held the taking the Lord's Beaſts Damage feaſant to be good, for the Rea- 
ſons given in Cro |]. and that the Cuſtom here has made the Lord as mere a Stranger as any other 
Perſon, and no doubt but the Commoner may take a Stranger's Beaſts Damage feaſant; but the Chief 
Juſtice and Yelverton doubted, and that they ought to have alleged a Cuſtom to diſtrain the Lord's 
| —Brownl. 187. S. C in totidemVerbis.-—2 Brownl. 
60 S. C ſays, that Judgment was given for the Plaintift by all the Juſtices upon the Pleadings, and 
they moved the Parties to replead, OE 5 | 5 


19. If a Grant be made to ]. 8. of Common, and after the ſaid Grant Brownl. 220 


the Grantor erects a Stack of Corn there, the Grantee may put in his Cattle nap 
to uſe his Common, and may uſe the whole Place tor his Common, and Traufladl. 


a 'I ranſla- 


eat the Hay. Retolv'd. Bur for want of ſhewing the Indenture of tion of Yelv. 


—Cro. J. 
271. pl. 4. 8. 
C. accord- 
or | | ee . ingly. 

20. Treſpaſs for carrying away 30 Load of Thorns in a Place called os od 
( ewclas v. 


Meſſuage and 3 Acres of Land, and that he and all thoſe &c. have uſed 7 —_ 


Grant, which is the Ground of his Title, Judgment was given againſt — 


to cut down omnes Spinas creſcentes upon the ſaid Place, to ſpend in their judg'd ac- 
| Houſes, or about the ſaid Lands, as pertaining to the ſaid Honſe and cordingly.--- 


Lands; the Plaintiff replied that R. S. was ſeiſed in Fee of the Manor of Brownl. 219. 
C. whereot &c. and granted Licence to him to take the 'Thorns, © 3 
| BET | | | 3 4 | | ng eems only a 
whereupon he cut them down, and the Defendant afterwards took Tranfl ition - 
them. It was held that e Lord may not cut down any Thorns, nor li- of Yelv — 
cence any other to cut them, tor thac his Preſcription excludes the Lord ; 3 3 
| C. ad- 


| | judg'd ac- 
Lord had firſt cut down the Thorns, the Commoner might not take — Holi 


Py 
* 


15. Mich. 8 Jac. B. R. Dowglas v. Kendal. 


21. A Man had Common for his Cattle levant and couchant upon yejy 18 
his Lands iz a Feld called B. when it was nt ſo d with Corn, and he S. C. = 
put in his Cattle when Part of it was ſow'd; the Court held that ſow. Brownl. 
ing Parcel of the Field ſhould nor hinder him from uſing his Common ſcems tobe 


ia the Reſidue, becauſe Part of the Field might be ſowed by Covin, on only a I ran- 


ON {ation of it. 


purpoſe ro hinder the Commoner from taking his Common. Brownl. 


189. Mich. 8 Jac. Truelock v. Riggby. SS 
22. A Commoner cannot generally juſtify the cutting and carryin 
away Buſes from the Common, but by a ſpecial Preſcription he may 8 
tity the ſame ; per tot Cur. Godb 182. pl. 258. Mich. 9 Jac. C. B. Anon. 
23. The King cannot grant free Warren to the Prejudice of a Commoner. Cro. E. 463. 


2 Jo. 5. Arg. & admitted. Trin. 21 Car. 2. C. B. in Caſe of Timber- (is) 5. C. 


ley v. How, cites 3 Cro. 462. Higham v. Beſt; and ſaid that the Grant & 8. P. b 


cannot enable the Grantee to erect an Houſe. by g 2 on 
Grant with-. 


in my Manor of D. I ſhall have it within my own Demeſnes only ; for if otherwiſe, the Queen ſhould 


impoſe a Charge upon another Perſon, which the Law will not ſuffer, 


L 24. Com- 


. - 7 — 2 
* al 


20 xʒ— OMmMmoner. 


” & nf WS. % 


—— 
— 


24. Commoner may abate Hedges made on his Common, for that i; 
not a medaling with the Soil, but only a pulling down the Erection, 
2 Mod. 65. Hill. 27 & 28. Car. 2. C. B. Maton v. Cæſar. 


* 


„ 


— . 


But Com- 25. The Lord or Commoner may drive the Beaſts of a Commoner 1 


ſome one mix'd with the Beaſts of 4 Stranger to a convenient Place to ſever them, 
nor arivern 


Bet of the and may drive the Bealts of the Stranger out of the Common withoy; 
Lor totf the any Cuſtom. 3 Lev. 40. Hill. 33 Car. 2. C. B. Thomas v. Nichols. 


Common, | 


or diſtrein them Damage feaſant, as he may the Cattle of a Stranger. But the Remedy againſt tl, "2 


Lord is either an Afſize or an Action upon the Cale, Godb. 182. pl. 258. Mich: 9 Jac. C. B. Anon. 


\ 26, Treſpaſs for burning Turfs Delendant juſtifies that the Turk | 
' were on the Land where he has Common (and ſhews Title to it) and 
for Damage feaſant he burnt the Turts. Adjudg'd on Demurrer that 
Detendant can't burn the Turfs for this Cauſe, 2 Jo. 193. Paſch, 33 


Car. 2. B. R. Bromhall v. Norton. 


27. A. has Right of Common in ſuch a Cloſe, which belongs to B. «hy { 
after the Corn taken away ſows Peaſe in it; he cannot by ſuch a Trick de. 


prive A. of the Benefit ot his Common. Per Cur. 12 Mod. 648. Trin. | 


6 W. & M. Anon. | 


28. If a Stranger who had no Right of Common pur in Cattle, any | 


Commoner might diſtrain, Freem. Rep. 273. pl 300. Paſch. 1699, 
Dixon v. James. 5 . „„ 


8 
8 


— 


(B) Actions. By and againſt Commoners. 


x T* Dig. 67. Lib. 8. cap. 5. S. 14. ſays, that in Bracton, 33 
; there is a Writ of Entry of ſur Diſſeiſia of Common of Paſture, 


and of other Things. 


2. The clear Opinion of the Court was, that a Man ſhall not hate | 


Writ of Entry in Nature of Afiſe of Common of Paſture. Thel. Lig 
67. Lib. 8. cap. 5. S. 15. cites 12 E. 2, Dower 161. and that fo wi 


the Opinion of Fitzh, Paſch. 27 H. 8. 12. that no Precipe quod red. 
lies of Common of Paſture ; bur Shelley held that it lies againſt a Perner 
&c. As to Plaint of Common in Aſſiſe, fee in Aſſiſe, Plaint, & Quol 7 


permittat in Fitzh. | 


Br Common 3. Note that a Commoner ſhall not have an Action of Treſpaſs fir | 3 
pl. 24 cites Freſpaſs which a Stranger does in the Soil, tor he is not ſeiſed of the Soil. 


Bridge ze. Br. Treſpaſs, pl. 233. cites 22 Aff 48. 


cites S. C. 


& 12 U 8. 2.— Br. Common, pl. 40. [39.] S. P. cites 15 H. 7 13.—lbid. pl. 36. [35] cites $ 1 N 


& 5 H. J. 2. & 44 E. 3. 42. bid. pl. 40. [39.] S. P. cites 15 H. 7. 123. 
4. He may avow for Damage feaſant. Ibid. cites 24 E. 3. 42. 


Ife Te- 5. It I have a Common upon another Man's Land, and the 7ertenan 


9-3-9 oi Aſſiſe, pl. 42. cites 2 H. 4. 11. 


Common of 


nant plong b plolig hs the Land, I ſhall have Aſſiſe of Common. Per Markham. Br. 


Paſture, I may have Aﬀion on the Caſe in Nature of a uod permittat. Arg. Godb. 124. cites 2H 


If Lord ap- 6. Note, by the State W. 2. cap. 25. Aſiſe lies of Common and otbe 7 
prove of the Profits Apprendre, but not of a Way; and per Scot, tor dift urbin: / 


12 a Way to my Common, Aſſiſe lies of the Common. Br. Common, pl. 33 


mon, and Cites 11 H. 4. 25. 26. 
does not leave | | 


me my II ay, by which I am compell'd to go all round about, I ſhall have 11 of the Common 3. 


Nuſance, pl. 9. Cites 11 H. 4. 25. | 
| | 17 Note, 


od : * 
n 8 — — 2 ——— — * 


. Commoner. -— 
Wo — — — - 
ls = =», Note, per tot. Cur, except Alhton, that Præcipe quod reddat does 
n not lie of Common, but Ouod permttar. Br. Common, pl. 45. cites 4 


ox a Precipe quod reddat of Common for 2 Cows does not lie; but Præ- 
m, © cipe quod reddat of Paſture for 2 Cows lies well by him; but the other 
1. Jultices held it all one, and that Præcipe quod reddat does not lie. Ibid. 

9. Ita Man be diſſciſed of the Common appendant or appurtenant to his 

Land, and afterwards makes 4 a, $4766 the Land to which the Com- 

tle moon is appendanr or appurtenant, he ſhall not have Aflife of that Com- 
„mon, nor other Remedy. F. N. B. 180. . „„ 5 
10. It the Lord ſurcharges the Common, the Tenant ſhall have an Aſ- The Kg 
yy +> fiſe of Common againſt him. F. N. 8. 125. (D). 3 3 Allie, 
bi or an Action upon the Caſe. Godb. 182. pl. 158. Mich. 8 Jac. C. B. Anon. 


1 11. If the Lord makes Approvement, and leaves not ſufficient Common to 


wks the Tenant, the Tenant ſhall have Ailiſe, and not a Writ of Admeaſure- 
de. ment. F. N. B. 125. . oe „„ 

r. 12. If the Tenant ot the Freehold phoue and ſow the Land, the Com- 

, maoner may put in his Cattle and eat the Corn, becauſe the Wrong firſt 

5 began by the Tenant. Arg. Godb. 124. pl. 144. Hill. 29 Eliz. 

| 69 13. It Clay be dug by a Stranger, and it Graſs cut, the Commoner Mo. 411. 


. can't carry it away nor have Treſpaſs. Cro. E. 434. pl. 46. Mich. 37 & Fel * 
38 Eliz. B. R. Stile v. Butts. „ FF 

= | 1 | 33 . | | ger digs and 

— carries it away, Action on thc Caſe lies for the Commoner, as well for the digging and lay ing it on the 

Common and ſo ſpoiling the Graſs, as for the carrying it away, and every one of theſe Injuries in- 
cCrcaſes the Damage. Godb. 343. Trin. 21 Jac. B. R. Bullen v. Sheene.—2 Roll Rep. 308. S. C. 

. Palm. 366. Sheene v. Bullen, S. C. | 55 e | OY 


i 1 14. He may have Action of the Caſe for Hopping his Way to the Com- Cro. E. 845. 
235 © mon, tho? he might have had an Aſſiſe; Affi rined in Error, Noy. 37. pl. 32 Cant- 


a, Hill 42 Ei. B. K. Cantwell v. Church. = 3 * 
t hare : Scacc.— See Tit. Nuſance (H) pl. 30. S. C. in the Notes there. 


o ws 15. Coney-burroaghs erected in Time of the Father, and continued, is 
redda a Wrong to the Heir. Yelv. 143. Mich. 6 Jac. B. R. Grelil v. Hod- 
Pernot deſon. J 8 
Quad 16. A Commoner cannot Generally juſtify the Cutting and taking Bujhes 
off from the Common; bur by a Special Preſcription he may ultity the 
aſs fi © WM ſame. Per tot. Cur. Godb. 182. pl. 258. Mich. 9 Jac. C. 8. 


je Soll. 17. An Action does not lie tor a Commoner, unleſs it be for a Da- 5 Rep. x11 


= mage, whereby he kejes his Common. Brownl. 197. in the Caſe ot Crogate à Trin. 10 
1 


v. Morris. 
3 lary's Caſe 


iter 8.0 | ; ” 8 
18. IF a Stranger comes and eats the Common, a Freeholder may Hob. 43. 


bring an Aſſiſe oft Common, becauſe it is a Diſſeiſin; for a Diſſeiſin of Hobart Ch. 


ertenn Common is the taking away the Profits of the Common. Brownl. 197. 1 1 
am. Bl. in Caſe of Crogate v. Morris. N 5 Mary's cn 
| "Ong . ; ; ' | » 


2 5 | . | er Ties kd S.C. that if 
x any Man feed in a Common wrongfully, every Commoner may have an Action of the Caſe againſt 
+ him; and by the ſame Reaſon, if the Lord of the Soil plough it up, or make a Water of it, every 
** Freeholder may have an Aſſiſe, and every Copyholder an Action of the Caſe, and yet at this Time 
= there was no Profit of Common at all, and the Poſlibility of reſtoring of it leſs than in this Caſe; and 
1d ore: ll therefore there can be no reviving the very Title which muſt be for the Inheritance, or not at all. 


ATOM _ 3 
pl. 38 


tes 2 H. 


| 19. Commoner ſhan't have A/jiſe or Action ſur Caſe ſor every petit Brownl. 199. 
feeding thereon by the Beaſts ot a Stranger; but the Depaſturing ought Crogate v. 
to be ſuch 4 ; . : Es e.. 
„ , uch, per quod Communiam tor his Beaſts habere non potuit, ted — 2 Brœwal 
m0! = roficunm ſaum ide per tum ide T iunpils qutiſit; ſo that if the 7 . pass 146. 8. C.— 
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The ancient be ſo ſmall that he has no Loſs, but ſuſficient in ample Manner remains 
Opinion was, g 3 » , | 1 afanr ; 
tan op hy tor him, the Commoner ſhan't take them Damage iealanr, nor have an 


moner might Action tor it, but the Tenant of the Soil, or the Lord, may in ſuch 


diſtrain for Caſe have Action. 9 Rep. 113. Trin. 10 Jac. Robert Mary's Caſe. 

Damage fea- | | 

ſant, Ba not maintain Treſpaſs, for 2 Reaſons, 1ſt, Becauſe of the Multiplicity of Actions, if every 
Commoner might bring Action. 2dly, That the Commoner had nothing to do with the Common, but 
to take the Herbage of it by the Mouths of his Cattle, and has no other Intereſt in the Freehold 
and can't enter into the Common but for this End, and only the Lord of the Common ſhall have Ik 
Action, Quare Clauſum fregit, againſt any one who commits a Treſpaſs there and has not Com. 
mon. This ancient Opinion was alter'd of late Times; the Reaſon is, the Commoner is deprived of ji; 
Intereſt and Profit by another's wrong doing; the Cattle which depaſture the Common may be re. 
ved before a Diſtreſs can be taken ; 5 all the Profits of the Common may be deltroy'd and hot à 

ul 


Diſtreſs to be found; a very powerful Man may deprive a Commoncr of all his Common, if he be not 
allowed to bring an Action for it. Jenk. 144. pl. 99. 


Where a 20. If he be utterly diſturbed of his Common, he may have an Aſfiſe, 
e has ora uod permittat. Bridgm. 10. Arg. Trin. 19 Jac. | | 
ommon of | | | | 


Paſture for his Cattle, and is diſturbed by a Stranger that he cannot uſe his Common, he may have 
Quod permittat, and it may be ſued by Julticies in the County or in the Common Pleas. F. N. B. 123 (F). 


Br. Treſpaſs, 21. If any Damage or Annoyance be made upon the Land, whereby he ſes 

— g. © His Common, he may have an Afſe. Arg. Bridgm. 10 Trin. 19. Jac. 

ite 9% 22. Per Doderidge, If Warren be ſurcharge Commoner ſhall hare 

Action, and if Common be ſurcharged the Lord of the Warren ſhall have 

or Palm. 319. Mich. 20 Jac. B. R. in Cate of Grieſly v. Lee and 
„„ 5 | V a 

5 In Caſe for ſurcharging the Common and treading the Graſs, after 

Verdict Exception was taken, that Caſe lay not bur Aſſiſe; But Roll 

Ch. J. held, that he might have the one or the other at hrs Election, tho 

here be a Diſturbance ot the Plaintiff's Freehold, notwithſtanding the 

old Books ſay the contrary ; Judgment tor the Plaintiff niſi. Sty. 164. 

Mich. 1649. Ayre- Y. ee Een 

Keb. 453. 24. In Caſe by a Commoner for digging Pits and ſpreading Gravel, 

434 pe #7: whereby he loſt his Common, the Detendant pleaded, that he is Lord of 


_— © the Soil, and that he dug for Coals, doing as little Damage to the Paſiure 
accordingly ; as Pofible, and averr'd that he left ſufficient Common. Plaintiff demurr'd, 
But by A- tor that the Plea amounted to the General Iilue, and of that Opinion 
. was the Court. Sid. 106. pl. 17. Hill. 14 and 15 Car. 2. B. R. Geo v. 
n cored to try Cother. : : 7 | 

the Right. 3 3 * | : 5 
W indham J. ſaid, that the Lord cannot dig Pits in the Common, into which perhaps the Com— 
moner's Beaſts may fall; for the Statute intends other Manner of Improvement, viz. by Incloſure. 


25. FjecFment was brought of 10 Acres of Land, and Common of Paſ- 
ture, after Verdict and Judgment, it was mov'd in Error brought, that 
Ejectment does not lie of Common of Paſture, tho' an Aſſiſe does; But 
it was anſwer'd, that tho an Ejectment will not lie for Common by itſelt, 
yet when it is joined with Land in Ejetment it ſhall be intended Appurte- 
nant to the Land; to which the Court inclin'd. Adjornatur. Freem. 
Rep. 447. pl. 608. Hill. 1676. Anon. VV 
2286. In an Action Sur Caſe by Commoner for eating his Graſs with 
Sheep, CS were allowed. 2 Mod. 141. Mich. 28 Car. 2. C. B. Stile- 
man v. Patrick. 5 > 
Law 27. One Commoner may have an Action of the Caſe againſt ancther thit 
1238. 1240. puts in more Beafts than were Levant and Couchant, and the Lord may in 


12 ſuch Caſe diſtrain alſo; and where a Commoner is intitled to a Com- 
moved iu ar- 8 | 


reſt e Jud mon for a certain Number of Cattle, as for 10 or any other certain 
ment, that Number, there if he ſurcharges, another Commoner may diftrain; agreed. 
the Iſſue was But this was ſaid to be a Caſe not yer reſolvd, whether one Commoner 
immaterial, could diſtrain another tor a Surcharge, in the Caſe of Leyancy and Co 
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entry he ſhall vcveſt but his Eſtate, D. 3 Da, 127. 25. 


: : Conditions. 41 


chancy ; And fo the Court took Time to conſider fully the next Term. oor dog 

Freem. Rep. 273. pl. 300. Paſch. 1698. Dixon V. James. De ME. 

lia the Beaſts of any other Commoner, tho' he may thoſe of a mere Stranger that has no Prerence of 
Right, and cited feveral Books, and thereupon Rules was made to arreſt Judgment, niſi & And the 
Marter was afterwards debated by Counſel of both Sides, and the Rule was not then diſcharg'd, nec 
adhuc clt, as the Reporter ſays he believes. But the Reporter ſays it ſeems to him, admitting that a 
Diſtre's may be taken for a Surcharge by a Commoner, where the Common is for a certain Number, 


that it is reaſonable that it might be done in this Caſe ; ſor altho' it is now uncertain as to the Number 


vir how many ſhall be Levant and Couchant upon an Eftate, that muſt be aſcertained by the Jury 
upon a Trial; & id certum eſt quod certum non reddi poteſt. Freem. Rep. 273. 274. pl. 300. Paſch. 


1698. in Caſe ot Dixon v. James. 


| For more of Commoner in General, See Common, Copppold, 


and other Proper Titles. 


Conditions. „ r 


„** 8 ACh, 
— — 


oy (A) To hat Perſons 1t may be reſerved. id 


8 1 F Tenant for Liſe, and the Reverſioner Join in a Feoffment, the Hill. 2 & 3 


Condition may be reſerved to the Leſſee only, und by his Re- 5 : & 7 Wn. 
Warren v. 

3 5 VU Lee. 

If t2vo make a Leaſe or Gift upon Condition, that if the Leſſee or Donee does not do ſuch an Act, that then the 


cone of the Donors or Leſſors ſhall enter; If the Condition be broken, one of them ſhall only enter into 
one Moieiy, becauſe he did not depart from more than a Moiety, and the Words cannot make a Con- 


dition, but only to him that ſpoke them, and he ſpoke the Words for the Moiety only as the Law 


ter or to avoid that Eſtate. Pl. C. 133. a. Arg. 


ſays, and the other for the other Moiety, and his ſpeaking them cannot make his Companion to en- 


2. No Entry or Re-entry (which is all one) can be given or re- 
ſerved to any Perſon, but only to the Feoffor, Donor, or Leflor, or their 


- Heirs. Litt. 8. 34). 


3. It I enfeoff another of an Acre of Land on Condition that if vy Heir - T mers 5 
pay to the Feoffee &c. 205. that he and his Heir ſpall re-enter, this is a diſinherited 
good Condition; and if after my Death my Heir pays the 208. he ſhall by the Fe- 


re- enter; for he is privy in Blood, and enjoys the Land as Heir to me, oHment, and 


"oF this is a par- 
Co. Litt. 214. b. los Ws. 


ception in Favour of the Heir out of the general Rule. Hawk. Co. Litt. 298. a Note of the Serjeant's. 
4. A. had had Iſne two Sons, B. and C. and made a Gift in Tail to B Hawk. Co. 


the Remainder in Fee to C. on Condition, that B. ſhall not make any Diſ- Lit: 478, 
f es L 5 2 | ; | obſerves that 
continuance with Warranty to bar the Remainder, and if he does that C. gz, peg. 


and his Heirs ſhall re-enter. B. made a Feoffment in Fee with Warranty; ment with 


A. dies; B. dies without Iſſue; C. may enter; but had the Diſcontinu- Warranty 


ance been after A. s Death, C. could not have entered. In this Caſe, - — - —— 


Ik, the Lutry for Breach is given to A. and not to C. adly, by they, of 
ES IE ©” 5 5 Dear 


. * —— 0 


Conditions 


2 1 


42 
his Entry by Death of A. the Condition deſcends to B. and is only ſuſpended, and jj 
force of the revived by the Death of B. without Iſſue, and deſcends to C. zdly, the © 


Which d Feofſment made in A.*'s Life cannot give away a Condition that is col. 
pepdirg on lateral, as it may do a Right. qrhly, A Warranty cannot bind 3 
the original Title of Entry tor a Condition broken; but had the Diſcontinuance 
ns been made after A.*'s Death, it had extinguiſhed the Condition. Co. 
the Land Litt. 379. a. b. 
into whoſe 13 155 = 
Hands ſoever it comes, and can't be deveſted or barr'd by a Warranty; yet if B. diſſeiſes A. and mats; 
a Froffment with Warranty and dies, he bars C. becauſe A's Eſtate in the Land being develted and 
turn'd to a Right, was conſequently capable of being barr'd by a Warranty. And by a Diſcontinuance 
by B. after A.'s Death the Condition is extinguiſh'd ; becauſe it was in him as Heir to his Father at 
the 1 me of the F eoffment, and was as much releaſed by it as if he had expreſly releaſed it by Deeq. 


5. A Condition js only ſuch as may be performed by the Party himſelf, 
from whom it moves or his Heirs, and not where a Thing is to be per. 


1 formed by a zd Perſon; per Maſter of the Rolls. Ch. Prec. 488. Paſch. 
( A. 2) Notes as to Conditions. ü 
8 PER | | | | | : 
| 1. A Condition annexed to the Realty in the legal Underſtanding is = 
| N a Quality annexed by him, that has Eſtate, Intereſt, or Right 


— 


to the ſame, whereby an Eſtate &c. may either be defeated, or enlar- 
ged, or created upon an uncertain Event. Co. Litt. 201. a. : 


2. Of Conditions in Deed ſome are affirmative, ſome are negative, and 
ſome in the Affi rmative which imply a Negative; ſome make the Eſtate 
whereunto they are annexed, voidable by Entry or Claim, or void ipſo 
facto without Entry or Claim; ſome are annexed to the Rent reſerved 
out of the Land, and ſome to collateral Acts &c. ſome are Angle, ſome 
in the conjunFive, and ſome in the disjunFive. Co. Litt. 201. a. 201. b. 
3. There are 6 ſeveral Kinds of Conditions; 1ſt, a imple Condition ia 
Deen. 2dly, of a Condition ſubſequent to the Eſtate. 3dly, a Condition 
_ annexed to the Rent, &c. zthly, a Condition that defeats the E/tate. 
fehl; a Condition chat defeats not the Eſtate before an Entry, And laſt- 
y, a Condition in the Affirmative which iniplies a Negattve, (as behind or 
unpaid implies a Negative) viz. not paid. Co. Litt. 201. b. 95 
Conditions are divided into Conditions ia Deed and Conditions 
in Law; Conditions in Deed is as if a Man infeofls another in Fee by 
Deed indented, reſerving to him and his Heirs yearly a certain Rent 
payable at certain Days, upon Condition that if the Rent be behind, 
&. the Feoffor and his Heirs may re- enter. Litt. S. 35. - 
F. A Condition in Law is that which the Law implies without ex- 
preſs Words in the Deed ; as if one grants the Parkerſhip of his Pax 
tor Lite, a Condition is implied, that if he does not what belongs io 
his Office to do, the Grantor and his Heirs may ouſt him; and ſuch Fo 
Condition is as ſtrong as if it was put in Writing. Litt. S. 358. & Oo. 
Litt. 232. b. 333. a. 8 8 E 
5. Formally Condition ought to be the Words of the Leſſor, but wben 
they are indefinite and apt to defeat the Eſtate, they ſhall be taken as Con- 
dition; per Doderidge, and cites Browning v. Beſton, which he ſays 15 
received tor Law at this Day. Palm. 503. Hill. 3 Car. FE 
n, There are 3 Things which concern the Vature of a Condition. ſt, 
apt Words; 2dly, the Nature of them to reſtrain the Eſtate; gdiv, that 
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they give Title of Re-entry, but the Place where they are interred is no- 
we material; 
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I J. The Words Ad ſolvendum in 
Condition. Co. 10 Portington 42. 
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9885 Conditions. 3 


aerial; reſolved. Palm. 503. Hill. 3 Car. B. R. in Caſe of Hay- 

ward v. Fulcher. | 85 : | | : ; 

x 4 Where the Condition is /arger than the Recital, the Recital ſhall 

reſtrain it. Per Hale Ch. J. 2 Saund. 414. Paſch. 24 Car. 2. in Caſe 
of Arlingron v. Merrick. : 


——_—c 
— 


LE 


(B) When a Perſon 13 not certainly deſigned, to whom 
the Law ſhall ſay that it ſhall be. 


1. Man deviſes to A. upon Condition, the Remainder to B. in * In Caſe of 
Tall, faving the Fee, and dies; The Condition here ts, by Warren v. | 
Implication of Law, reſerved co che Heir; for by Jntendment he Fx B in 
ſhall have the Condition who is prejudiced by the Devile, who is x; gravi 
the Þeir. (B. it is to be admitted, that the Condition is not de⸗ Querels. ſe 


ſtroyed by the Remainder.) O. 3 Ma. 127. 53. 3 
he in Remainder ſhall have Advantage of the Condition if it be broken; but the ſame ſhall be by way 


of Action, and not by Etry for the Condition not performed. | 


* A 4 * . bs - x . n * . _ 
. Y * K * - A 


—_ 
* 


(C) Condition i Deed, What Vords make a Condi- 
e tion. What not. ee 


x. * Effetum in Grants of the Kiug makes a Condition, * rant of 
LY *38Þ.6. 35. + Co. 10 Portington a4. theKingad 
flat the Grantee ſhall give it to A. B. is a conditional Grant. Br. Patents, pl. 29. cites 38 H. 6, 34, 35. 

Bt. Confirmation, pl. 13. S. P. per omnes Juſticiarios, cites 8. C. — Quare Impedit, King H 6. 


granted an Advowſon to W. N. and two others, ad Effectum, that they give it to the Nuns of Sion, of the 


Foundation of the King; and the Defendant pleaded; that the Grantees granted it to the Abbeſs of Sion, 
and did not ſay that ſhe was of the Foundation of the King; and therefore ill, by all the Juſtices ; for by 


them, this Word (Effectum) is a Condition; but it is not declared, whether it be a Condition in the 
Caſe ot the King only, or in the Caſe of a common Perſon alſo. Br. Conditions, pl. 96. cites 38 H. 6. 
34. 


Ad Effectum is conditional of itſelf, 4 Le. 50. in pl. 161. Arg. cites 38 H. 6. 34. in Caſe of 
the King. Such Words in a Grant of the King make a Condition in futuro, and that ſtands with 
the Grant, and allows it perfect and good at the bet 8 1 D. 318. b. Marg. pl. 12. 
Cites 8. C. Co. Litt. 204. a. S. P. — See pl. 5. in the Notes. . 55 


2. Tf the King grants an Advowſon in Fee, and further conceſſit, Firth. Con- 
that the Orantee may amortize this for the Soul of the Progenitors dition, pl. J. 


that he is not 
bound to a- 
mortize but 
3 35 DIE MR . at his Will. 
3. The Words Ea Intentione in the Grant of the King make a Co. Lic. 
Condition. Co. 10. Portington 42. 28 20g. Ip 5 
b. pl. 12. Marg. Cites S. C— But in the Caſe of a common Perſon's Grant or Feoftment, the 
Words Ea Intentione, or Ad Effectum, do not make a Condition, though in a laſt Will they do. 10 
Rep 32. a. cites it as reſolved Paſch. 18 Eliz by all the Juſtices of C. 3. | 8 


of the King; rhis is but a Licence, and not a Condition. 43 E. 3. cites 8. C. 10 


34 adjudg'd, 


the Erant of the King, make a D 1 
3 „„ 
00. Litt. 204. a. S P. but contra in the Caſe of a common Perſon, unleſs it be in a laſt Will. 
10 Rep. 42. a Cites it as reſolved Paſch, 18 Eliz. by all the Juſtices, „ 


5. Ea 
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ditions, pl. Contta + 27 Y. 8. 15. b. 


191. cites 


. hi 
ue el, the has no Means to compel the Grantee to glve his Advice, 
; Annuity is: 


eatinc> be Rangun, 15 36. cites 8. C. 


But Brooke 10. If 3 N. has the Ward of Land 1 Body, and grants ĩt to W. p. 
ſays, chat it is Servant, pro bono Servitio &c. this was admitted a good Condition; 


was pro Ser- 


he may enter into the Wardſhip and Land. 


pl. 13. Mich. who awarded that A. ſbould pay unto B. 20 5. per Ann. during 6 Tears, 
15&16 towards the Education and bringing up of ſuch a one an Infant, and with- 


A. if before the Star. of W. 3. Land was given pro Homazio ſuo, there, 1! 
TG to diſtrain, Arg. 2 Le. 128. Mich. 29 Eliz. 


one is the which is ſub Conditione ; As if A. enffeoffs B. to have to B. and his Heir, 
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— 85 Conditions 
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The Coun-" 5. Ea e does not make a Condition, but a a Confidence 
8 Sur- and Truſt, unleſs an expreſs Ke-entry be limited. D. 3, 4. Ya, 
Ga. 138. 30. adjudged. Doctor and Student, 122. 131 D, 6. D. 152, 
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S. C & S. P. held by ſeveral. Br. N. C. pl. 152. cites S. C. —— Br. Conditions, pl. +, cites 
27 H. 8. 14, 15. that Knightley held the Words Ea Intentione to make a Condition as well as the 
Words ſub Conditione &c. If a Man makes a Feoffment Ea Intentione, that the Feoffee ſhall 
not do ſuch an Act, theſe are no Words of Condition | in the Caſe of a common Perſon. Co. Litt. 204. 
a. ſays it was ſo adjuaged 18 Eliz. in C. B. 10 Rey. 42. in Mary Portipgton's Caſe, cites S8 P. o 
reſolved by all the Juſtices. 18 Eliz. C. B. — 4 Feoff ment in Fee ad Intenttonem to perform lis Will, 
this is no Condition, but a Declaration of the Purpoſe and Will of the Feottor, by ſeveral ; and the 
Heir cannot enter for Non- performance. Br. Conditions, pl. 191. cites 31 H. 8. Quere of thete 
Words, Ad Intentionem, or Propoſitum, if theſe make a Condition ? Brook. lays it ſeems that they do not. 
Br. Conditions, pl. 96 cites 38 H. 6 

A Man made a Feoffment in Fee nub Conditione, ea a Intentione, that his Wife mould have the Land 
for her Life, the Remainder to his younger Son in Fee. The Feoffee died without making ſuch an 
Eſtate. The Heir of the Feoffor entered It was reſolved, that it was not a Condition, but an El. 
tate, which was executed preſently according to the Intent. 4 Le. 2. pl. 3. Mien. 23 Eliz. Anon, 

+ Br. Conditions, 35 . Cites S, 2—8. C. cited Palm 438. 


85 = 2 ad  inenindum, or perimplendum @c, make not a 
ondition. D. 3, a, 138. 3. And this is allo proved b 7 
Writ of Ceſſavit de Cantaria. G 8 fon = 

7. Bracton Capite de Donationibus upon Condition hath this 


wel 
$.C.cireCo. 8, Stito quod Cur) modus eſt (6) Conditio (quia) Cauſa, This 
Litt. 204 a. is cited, D. 3, 4. Ma. 138. 31. | 
It the Gran- 9. If an Annuity be granted to a Phy/i cian pro Con/ilio impendenda, 
tee refuſes to this is a Condition. 2 Le. 126. Arg. Cites 41 E. 3. 6. tor the Grantor 


ounſe!, the 


_ 8 and if he departs out of his Service the other may enter into the W. ad. 


whether it Br. Conditions, pl. 29. cites 45 E. z. 8. 
vitio impenſo, or impendendo. Ibid.——S. C. cited. Arg. 2 Le 128. . C. cites s Arg 4 Le. 50. that 


D. 329. a. ix. A. and B. were bound to ſtand to the A af certain Perſons, 


e Aon. i the 2 firſt Tears of the ſaid Term the Infant died, fo as now there 


3 Le. 65. pl. needed not any Supply towards his Education; yet it was adjudged 

95. 8. &. that the yearly Sum ought to be paid for the whole Term after; or 

cited by rhe Words (towards his Education) are but to thew the Intent and 

Dil ins Conſideration of the Payment of that Sum, and no Words of Condi- 

E. 16 E. tion &c. 2 Le. 154. in pl. 186. 19 Eliz, C. B. Anon. : 
Z. | 


S. P. and ſeems to be 8. C. 


1 5 70, 12. In ſome Caſes this Word Pro 3 not make a Condition; j 1 
the Homage be not done, the Feoffor could not re-enter, but he oug bt 
ſub Conditi- 13. Diverſe Words of M. make Eſtates upon Condition, among 


and ee _ Condition that B. and his Heirs pay Ke. to the faid A. e 


ia Decd. 8. 3 
14. Re- 
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„ L a Man leaſes Land by Indenture, and in this there is ſuch 


Conditions. 


ä 


5 14. Regularly the Word (Fro) does not import a Condition, tho? it 


has the Force of a Condition when the Thing granted is Executory, and 


> be Con/ideration of the Grant is a Service, or jome ſuch Thing, for which 

there is % Remedy 3 but the ſtopping the Thing granted, as in the Caſe of an 

Annuity granted pro Conſilio, or for executing the Othce ot a Steward 

of a Court, or the Service of a Captain or Keeper of a Fort, here the 

Failure of giving Counſel, or pertorming the Service, is a Kind of E- 

viction of that which is to be done for the Annuity, the Grantor ha- 

ving no Means either to exact the Counſel, or Recompence for it, but 

by ſtopping che Annuity ; and in theſe Cafes the Condition is not prece- 

dent, and therefore the Performance thereof need not be ayerr'd when 

che Annuity is demanded. Per, Hobart, Ch. J. Hob. 41. Mich. 10 Jac. 

in the Caſe of Cowper v. Andrews. TE To 
15. The Clauſe in a Diſpenſation to hold 2 Benefices, Dummodo they Gro. C. 475. 


be not above 12 Miles from one another, does nor make a Condition to pl. 4. Dodſon 


nne. 


: make the firſt void; Agreed among the Juſtices without Argument. 8 Gand . 
Jo. 394 pl. 5. Trin. 13 Car. Dodſon v. Glyn. e 


cauſe this 

3 3 3 concerned 
Eccleſtaſtical Juriſdiction, the Court heard Civilians, and diverſe Texts in the Civil Law being ſhewn, 
that edo and Dummodo are expreſs Proviſors in ſuch Licences, and make no Condition, unleſs added, 
That if be does 6thersLiſe, then it ſpall be void; but is only an Admonition or Caution, that he ſhall be 
puniſhed by Ecclefiaſtical Cenſures if he does otherwiſe ; and this being always the Expoſition on 
granting ſuch Licences, the Court reſoly'd, that tho” it be generally a Condition in the Expoſition of 


the Law, yet to avoid the great Inconveniencies that would inſue, as to Avoidances of Multitudes of 


Lenefizes &c. it ſhould not be taken here as a Condition. 


16. Leaſe of Land paying Rent is no Condition; ſo a Power r0 dig up 
Trees making up the Hedge again is not a Condition, but Covenant lies for 
not repairing the Hedge. 2 Show. 202. pl. 209. Paſch. 34 Car. 2. B. R. 


— 4 3 4 FY ry . . a P . wi 4 oof 


a Clauſe, And it is covenanted between the Parties, Ot It is a- 


greed between rhe Parties, That the Leſſee ſhall not do ſuch a Thing 
upon Pain ot Forfeiture of the Eſtate, * this is a good Condition; Fol. 408. 
for here the Words ſtand indifferently to be the Words of the Lek vv 
[ce or Leſſor, and lo ſhall be taken to be the Words of the Leſſor, 
Y. 32 Ellz. B. R. agreed. 6 3j» EEE 
2. Jf a Man by Indenture leaſes for Bears, and therein the Cro. ]. 228. 
Lellee covenants and grants with the Leſſor, that he nor his Al 7 8 
ſigns will not grant, aſſign, or ſell the Land to any præter cc. upon Then 
Pain of Forfeiture of the Term, this is a Condition. Mich. 12 Jac. hearing Ar- 


B. R. and Trin. 14 Jac. B.. between pirchcock and Fox, udjudged. guments ; 
Ind L 1 for being by 
ndenture, they are the Words of both Parties, and ſufficient to determine the Leaſe —2 Bulſt. 290. 


Fox v. Whitchcocke, S. C. Coke Ch J held it clearl iti 9 1 

* C. Ch. y a Condition. —— Roll Rep. 68. pl. 12. S. C. 
— ibid. 69. agreed on the other Side to be a Condition. S. P. by Mountague, — ea ha 
Election either to enter or to bring Action of Covenant. Dal. 8. pl. J. Mich. 7 E. 6. Anon 


3. A Leſſee for Years covenants that if he, his Execators or A [ ns 

Te the Term, that then the Leſſor may re-enter ; This is no : 

- Conditions ought to be reſerved and made on the Part of the Leſſor, 
onor &c. Dy. 6. a. b. pl. 1. 2. Paſch. 28 H. 8. 
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| Exception is be void. But Proviſo put abſolute in a Deed, without Dependance upon 


only an Ex- | $555 bd. Soo 7 by - wy 
pla ator: ny Frog 7 5 Covenant or Exception, is to be conſtrued for Condition 


Pl. 23. Arg. venants ſub Pana Forisfacturæ, and by the Opinion of the whole Cour: 


S. P. and v. Lockham. 4 
„ CRE: 1 —- 
S. C. that the Leſſor enter'd, and it was adjudg'd for him. | = 


4 Le. 14) 8. The Lord M. bargained and fold Lands by Deed inrolled, Pro. | 
5 * 258. S. C. viſo, and is covenamed, granted and agreed, that it ſvall be lawful fu | 


bur ſtates the 


to be to the ged in this Caſe, that, altho' the Word Proviſo, abſolute dicto vel 

Lord NM. his poſito, makes a Condition, yet when it is coupled with other Words 
rr — Ogg 4 ſubſequent, it ſhall be conſtrued in the Senſe of the ſaid Words to which 
that he aſ- - Hts 
figned it o- v. Mountjoy. 

JJ 1 RR 

was held accordingly, that the Word (Proviſo) being coupled with other Words of Covenant and 


. Godb. 1 pl. 24 S. C. in totidem Verbis. 


held accord- 


| — Leaſe to the Plaintiff, It was argued, that altho' the Words ſound in 


8 * 


| ay . 
6m... edited te en es. iro ered. an die —_— K 3 g — 
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1. made a Leaſe to B. wherein it was covenanted between the ſaid 
Parties, that if it happen the ſaid Rent to be behind, in Part or in 41 
by the Space of 6 Weeks, that then 11 ſpall be lawful for A. to re. ent- 
er held, that theſe Words made Condition, becauſe they are the 
Words of the Leſſor, as well as of the Leflee. Weſton was ot the ſamz 
Opinion, viz. that it is a pertect Covenant. Dal. 86. pl. 46. Anno 11 
Eliz. Moliogtoh v. Filpot. 5 ' = 
DD Yar is made of 4 Farm, except the Wood, and the Leſſor covenayy, CT 
that the Leſſee ſhall rake all Manner of Underwoods, provided always, a0 
the Leſſie covenants, that he will not cut any Manner of Timber-trees ; this = 
is no Condition, being but a Declaration of what Wood he was 0 
mai—eeddle with, Poph. 117. 119. cites 17 Eliz. Hamington v. Pepul, MX 
But Proviſo 6. Proviſo added in the End of a Covenant extends only to deleat the 
annex d to an ſame Covenant, unleſs there are the Words ©:od tunc the Grant ſha] 


. By bh 


Conditions. 


— 


0.106. An- tO 2 tate. 97 
drews's Caſe. 17 & 18 Eliz. in Andre ws's Caſe. 5 
Cro. E. 202. J. In an Indenture of Leaſe, the Leſſee covenanted to per form all the O. 


the Eſtate, Agreed by all the juſtices. Mo. 106. pl. 249. Mich, 


| A the ſame was a Condition. Arg. Le. 246. pl. 331. cites 24 Eliz. Hil 


Grant to dig 7+ S. ( who was a Stranger) to dig in the Lands for Mines; it was adjud- 


it is coupled. Mo. 174. pl. 308. Mich. 26 & 27 Eliz. Huntington 


Grant, did not create a Condition, but ſhonld be of the ſame Nature as other Words of Grant, — 


Le. 245. pl. 9. The Biſhop of R. made a Leaſe for Years, Leſſee covenanted, thi 
331.5. C. he world not put out or diſturb any of the Tenants inhabiting in the faid 
lv by Manor ont of their Tenancies, doing their Duties according to the Cuſtom of 
Wray and the Manor; and Plaintiff ſhewed, that the Detendant had put our one 

awdy, and A, G. a Tenant dwelling there upon a Tenemear Parcel of the ſaid Ma- 
Fenner did nor, and that the Biſhop enter'd for the Condition broken, and made 3 


Covenants, and are the Words of the Leſſee, yet the Leaſe being by 1» 
denture, they are the Words of both, and the Intent of them is to det 
the Ettare, which cannot be by Covenant but by Condition; and Wx, 
and Gawdy were of that Opinion clearly, Cro. E. 202. pl. 33. Mien. 
3 32 & 33 IIz. B. R. Thomas v. Ward. | 5 i 
Goldsb. 74. 10. A. leaſes to B. for Years, with Clauſe of Re-entry for Non-pay- Fi 
Lin 233 ment ot Rent, and in the Leaſe were diverſe Covenants on the Part 0! FRG 
held; that che the Leſſee. Afterwards Leſſor deviſes, that Leſſee ſhould hold the Land de- 
Words (un- miſed for 31 Tears, reckoning the Years of the firſt Term nor expir'd + BR 
der like Co- Parcel of the ſaid Term of 31 Years, yie/ding like Rent and under [4 BY 
m—_— Covenants as in the former Leaſe, Per tor. Cur. the Words can't make = | 
Condition, Condition; for a Condition is a Thing odious in Law, which than't te ln 
tho' they are created without ſufficient Words. 2 Le. 33. pl. 40. Hill. 39 Eliz C. B. 1 
wy A. Machell als. Michell v. Danton. = | 
Aa erlam 


ſaid, that they are void Words.——Godb. 99. A 114. Mich, 28 & 29 Eliz. S. C. not reſolo d 5 L 
And. 197 pl. 232. Maunchell v. Dodingron, S. 2, adjudged. ; = | 


40 2 15 
I +. fs 
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RS . | — 0 
Conditions. 2 -47 
11. S. made a Leafe for Years ; the Leſſor covenanted thut the . 4 
ſpould have Hoaſebote GC. without committing Waſte, _—_ Pain of For- 
ture of the Leaſe 3 it it be a Covenant or a Condition was not reſo = 
ved; bat Walmtley held it a Covenant on the Leſſor's Part, and con- 
ſequently it cannot be a Condition. Cro. E. 604. pl. 18. Hill. 40 Elix. 
B. R. Arch- Deacon v. Jennor. : 1 IM 
12. If A. infeotts B. viz. Proviſo ſemper quod prædictus B. ſolvat ſeu 
ſolvi faciat præfato A, ralem Reddirum ; or ita quod gov nr B. ſolvat 
Sc. In thoſe Caſes, without ſa y ing more, B. has only Eſtate on Condi- 
tion; ſo that if he does not perform the Condition, the Feoffor and his 
Heirs may enter. Litt. S. 329. 5 . 
13. It a Man by Indenture lets Lands for Years, provided always, and 4 _ 
tis covenanted and agree between the ſaid Parties, that the Leſſee ſhould #7 097 


- . "+ | a # nant 
not alien, and twas adjudg'd that this was a Condition by force of the 1 


ce 
l 


Proviſo, and a Covenant by force of the other Words. Co. Litt. 203 b. Condition 


2 2 Underwoods growing or to grow in the Wood called T. Wood, and excepting Cd ah _—_ 


AS "A 
1 4 28 
. 2 
Wo ns, 
8 3 

wer Ld 

IH 

a 5 

LH ve 7 

. br 


| | | | es 
venant alſo, per Popham. Cro. E. 486. cites Sir Henry Barkeley's Caſe. : 


14. Teaſe for 80 Years of the Manor of T. &c. excepting all Wood's and Jo. 166. pl. 
at 


all Timber Trees , Oak, Afh, and Elm, growing on any Part of the Pre- it was 4 Con- 
miſes, with free Ingreſs and Regreſs; the Leſſor covenanted that the Pre- dition; for | 


miſſes were tree from Incumbrances, and the Leſſee covenanted to repair _ it was 
the Fences, and alſo if he diſturbed the Leſſor, or his Affigns, to ſell, cut Ped c. 

oer carry any of the Wood or Underwood excepted, that then it ſhould be lawful 
ö 5 for the Leſſor to re-enter &c. One Queſtion was, whether this was a Co- reſolved in 


mong Cove- 
nants, as was 


venant or a Condition, for which upon a Diſturbance the Leſſor might Cromwell 


1 enter and defeat the Ettate ? It was inſiſted, that it was not a Condition and An- 
becauſe they were the Words only of the Leſſee, and every Condition 


? drews's Caſe; 
W2Rep. 


created by the Words of the Leſſor; tis true, if the Words had been, (41. b.] and 


3 | if the Leſſee diſturb &c. then the Leaſe ſhall be void, this had been a tho' they 
Condition, becauſe the Plaintiff could have no Remedy by Action upon Ar *b< 


Words of 


| z a void Leaſe ; bur tis otherwiſe where the Leſſee covenants it ſhall be the Leſſee 
"3X lawtul for the Leſſor to re-enter, becauſe in ſuch Caſe he may have a 
"2X Remedy by way of Action upon the Deed; and Doderidge ſaid that 


1 way of 
ovenanr, 


formally a Condition ought to be by the Words of the Leſſor, but when they © there 


N 1 | are indefinite, and proper to defeat the Eſtate, they ſpall be taken as a Condi+ Indes - Soong 


Indenture, 


ion, according to Browning and Beſton's Cate, whieh is received for Words of 
Law at this Day. Palm. 491. 496. 503. Hill. 3 Car. B. R. Hayward Re-emry, 
v. Fulcher. „ FV 

de void, it is as 8 a3 if they had been the Words of the Leſſee himſelf, and tho' this Point was 
not reſolved in the Ca 

roaken ever ſince that it ſhall be a Condition. Ibid. 169. S. C. adjudged 


and that the 
Leaſe ſhall 
e of the Queen v. Lyſter, yet the better Opinion is ſo; and the Law has been 


15. Leſſee for Years brought 97eſpaſs for breaking his Cloſe, and 


beating down his Hedges &c. The Detendants Jafiiſy for that one M. 
F ſe:ſed in Fee, leaſed to the Plaintiff, excepting the Trees, with Li berty to 
"8 grab up, cut down, and carry them away, repairing the 2 

ebe Holes; and that M. granted the Trees, and the Liberty to the 


edges and filling 


Defendants &c. Upon Demurrer Exception was taken, becauſe the De- 
fendant had not ſhewn that he filled up the Holes and repaired the Hedges, 


and that thoſe Words (filling up the Holes and repairing the Hedges) 
1 make a Condition, which not being done 8 eee 


avoids the Liberty; ſed non al locatur; for it is not a Condition but a 


Covenant, for Breach whereof the Leſſee has Remedy by Action. 


* 1 Adi 1 
p F 4 querens nil capiat, per Billam. 2 Jo. 205, 206. — 


Warren y, Arthur. 


(E) Im- 


L L y < # 4 of * 
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48 Conditions. 
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Ch. J. 


Cro. E. 383, 384. pl. 4 S. C. affirmed in Error, that they were good Words of Condition Poph. 3 _ 


io its being a good Condition. — Mo. 508. pl 989. S. C. agreed, that the Eſtate could not he void 
83 Entry, but whether the Words (ſhall be void) are ſufficient Warrant for Entry they varied in 
A 5 „„ 5 | 


& 3 Eliz. of 
S. &. & S. P. ter, and Livery ſhall be void; this ts a good Condition, cho no Re. 


J Rep 95. b. 5, So if the Condition be char the Deed of Feoffment & in 


SGoodal's 


& 87, dem, fOr this is all one as 1f he had ſaid that the Feoftinent ſhall be void; 


admitted. 


2 E. B. R. between Gcodale and iat, two againſt two Juſtices. 


8 8 and affirmed in Error, that they were good Words of Condition Poph. 99. 8 C. but S. P. 
doubted by Popbam and Fenner. — Mo. 708. pl 989 S. C. agreed, that the Eſtate could not be void 


This ſeems 


made at the And ſhall give a Re-entry, tho none be reſerved .“ 30 All. 11. ad 


was with him. Br. Conditions, pl 113. cites 30 Aff. 11.— Br. Defeaſance, pl. 8. cites S. C. and 


0 — 


(E) Improper Words. 


LIES 1 a Pan leaſes for Life, or makes a Feoffment upon Condi: a 
** 1 3 TY tion that if the Leſſee does ſuch an Act, the Eſtate ſhall be void, 
is not void tho the Eftate cannot be votd before Entry, yet this is a good 
till an Entry; Condition, and ſhall give an Entry to the Leſffor by Implication. 


Per Bromley # 2 Mar. r, S. 465. Co. 3, Pennant 65, admitted. Litt. D. 723. 


Br. Conan Y. 37 38 Eli3. B. A. in + Goodale and Wiar's Caſe. Agreed by all ptæc ck 
tions, pl. Fenner, Who Doubted therek. e = 
245. at the : 1 | - 
End of the Plea cites S. C. 5 Rep. 95. b. S. C. admitted to be a Condition. 


99, 100. 8. C. & S. P. admitted by two nar Gouldsb. 196. pl. 111. S. C. but the Juſtices differed as 
Mo 


2. So it is if the Condition be that the Eſtate ſhall ceaſe. Litt, S. 
FEY 723. Y. 37, 38 Eltz. B. R. Per Coke, 
wa . 3. Ita Man makes a Feoffment by Deed, upon Condition that 
g 3 Elz. ik the Feoftee does not ſich an Ack, then the Feoffment, Char. Ss 

admitted. entry be reſerved. D. 9. 10 Eliz. 268, 15. admitted, xz 
4.᷑. Solf the Condition be that the Feotlment thall be void, this is 

a good Condition, and thall give a Re- entry without an expreſs . 

_ - fervation. 11 Þ, 7. 22, Eriche's Caſe, agreed, _ x 

inde habita eric Vacua 4 nullius vigorts ; this ts a good Condition; 


for the Livery takes Effect by the Oced. Oubttatur P. 37, 38 Eltz. 1 


before Entry; but whether the Words (ſhall be void) are ſufficient Warrant for Entry, they diff:rrel {i 
in Opinion.—— Gouldsb. 176. pl. 111. S. C. but the Juſtices differed as to its being a good Con- 
dition. „ 5 1 | CV = 


See (K) fl. 6. Ik a Man leaſes for Life, or makes a Feoffinent in Fee, upon 
6. S. P. Condition that if the Feoffee or Lefſee does ſuch an Act, that then his 
Eſtate ſhall be void and ceaſe, and the Land ſhall remain over to a Strau- 
ger; tho it was intended that the Stranger ſhould take Advantage ol 
the Condition, and he cannot by Law, yet rhe Leſſor or Feofor 
may enter by force of this Condition. Lit. S. „3. 
be imend - „ J Ita Man makes a Feoftment by Deed, and the Feoſkee grants 
ed of ano- by another Deed made upon Condition, that if che Feoifor does ſuch 
ther Deed AN Act, the firſt Deed ſhall be of no Force; this is a good Condition, 


4 *The Caſe was, a Man made a ſimple Feoffment, and after, by Deed rehearſing it, tlie Feeffet 
granted to the Feoffor, that if the Feeffor paid 10 I. by ſuch a Day, that the Deed and Feoffment ſyould be 
woid. Tank ſaid, that Defeaſance cannot be of Etfect of Lands which paſs by Livery, if che Livery 


be not made as well upon the Defeaſance as upon the Charter of Feoffment; and the Opinion of the Court 
Brooke ſays, that therefore at this Day it is uſual to covenant, that the Aſſurance, after the Condition 


reformed, ſhall be to the Uſe of the Vendor, and that the Vendee and his Heirs, and all others, ſhall 
6G [ſciſed] to the Vendor and his Heirs. | 


8. Tf 


" nn ts = 3 
— — 2 4 1 / 


| Conditions. -- 


„* 


g. It a Pan leaſes for Bears, and in the Jndenture there is ſuch 5 Ce. 
a Clauſe, Et non licebic to the Leſlee dare, vendere, vel concedere g 


| 4 99. in pl. 
Statum & Terminum ſuum alicut Perſonæ tine Licentia of the Leflor e 


Subpoœna F ol is-tacturæ Termini przd this is a good Condition. Litt. 204 a. 
D. 66, d. pl. 8. Mich. 3 E. 6. per Cur. 12 r 


Arg. Le. 246.8. P. by Gawdy, Godb. 131. Provided always, and it is covenanted and agreed, 
and the Leſſee covenants not to alien or grant over without Licence of the Leſſor. The Reporter adds 
a Quære, if this be a Condition pr a Covenant only, becauſe it was not agreed among the Juſtices. 
D. 157. pl. J. Mich. 4 & 5 P. & 1. Anon. This amounts to a Leaſe for Years defeaſible, and fo 
it was adjudg'd in C. B. in Q Elizabeth's T'ime ; and the Reaſon of the Court was, that a Leaſe for 
Years was but a Contract which might begin by Word, and by Word may be diſſolv'd. Co. Litt. 
204. a. at the bottom. Proviſo quod non licebit to the Leſſee to alien his Term without Aſſent 
of the Leſſor, was reſolved to be a Condition, Crb. E. 60. pl. 2. Mich. 29 & 30 Eliz. B. R. Knight 


V. Mory. | | P b ; , N ; " | : 
2. Solf there be ſuch a Claule in the Indenture, and the Leſſee Cr 204 | 
— MX fall continually dwell upon the Houſe upon Pain of Forfeiture oke 8 C.“ 


i". WT the ſaid Term and Jntereſt, O. 6. (and J) E, 6. 79. pl. 46. per Cur, © 
2. = ' 10, If a Man makes a Feciiment rendering Rent, and if the Roll Rep. 


iin Bent be behind, that it ſhall be lawful for him and his Heirs to re- 33% Pl. 37: 
FRE rake the Land, and to make his Profit thereof; this is a good Con: Pickh. Con- 


dition, and ſhall give a Reentry, tho" it be not exprefly limited. dition, S. C. 
S. 6E. 2. Entry congeable 55, Adjudged, 1 and 8 E. 3. 
_ h OL wx ; | | which WA 
: = that Terra redibit ; and Coke Ch. J. ſaid, that there ought to be a reaſonable Intendment in that Caſe 3 
hat dat the Word (return) is not a proper Word, yet it is a good Condition, and it was to defeat the 
. nXkEtſtate.— It the Words had been (to retake) only, without ſaying (to retake the Land) it had been 
. | * good ; 8 J. 3, Bulſt. 214 _— 13 oc: * 204. a. ad finem S. P. and cites S. C. 
» and ſays, that for the avoiding a Leaſe for Years, ſuch preciſe Words of Condit | 
required as in a Caſe of Freehold and Inheritance. N R Oy 
Bt BREE 11. A. was bound in an Obligation to B. and upon Oyer of the Ob- Br. Fairs, pl. 


„ FX lgation the Endorſement was, that the ſaid B. Vuit & concedit, that 71 cites S C. 
% WR the ſaid A. ſcould ſtand to the Arbitrement of. F. S. then the Obligation 8 


4 1 ſhould de void. It was moved that the Condition is void, becauſe it is, 3 
that B. vult & concedit, that if A. ſtands to the Arbitrement of J. S. S. C. but 
liz. and all this is the Deed of A. and not of B. neither is it by Words con- miſtakes Al- 
FR ditional; and per Newton and Paſton, the Words Vult & concedit are d or "py 
SP. void, but the Condition commences here, viz. if the ſaid A. ſhould n 

- void BE ſtand to the Arbitrement of J. S. And thereſore it is ſufficient to make a cites S C. 
ym = Condition ; whereupon the Defendant's Counſel paſſed over. Br. 
% 056. ez: Him 70EE Eh: 

| | 12. Provided it fhall not be lawful to the Leſſee to lop the Trees, Per 

upon Dyer, tis a Condition; per Brown 'tis not. Mo. 45. pl. 136. Mich. 

YLra0s — = — — —_— —— - 

:0ffor EE ir ee rn oe We 5 

: (E. 2) By Words of Leſſor only, = 

grants 5 5 N 
uch . Leaſes to B. for Years, with Clauſe of Re- entry for Non-yay- Goldsb. 74 
ton, BR A. mene of Rent ad Re-entty for Non-pa * 
1. as: | ent, and in the Leaſe were divetſe Covenants on - p06 6 


Part of the Leſſee; afterwards Leſſor deviſes that Leſſae ſhould hold the png oe 
Fefe Ml Land r for 31 Tears, reckoning the Years o 
1 a 5 ap as 5 785 of the ſaid Term of 31 Years, yielding like Rent, ang the Words 
Le En er ſuc Covenants as in the former Leaſe ; per tot. Cur, the Words (under like 
e Cour. Wn © the Will can't make a Condition, tor a Condition is Covenants) 


; . ant mak b a Thing odious d k 
2 1 2 which ſhan't be created without ſufficient Words. 4 Le. 33. a Condition, 
oy _ 4 40. Hill. 29 Eliz. C. B. Machel, alias, Michel v. Dunton. tho 1 are 
6 w. 54.5. C. reſolved b : : 25 in a Will... 
Natures, the one wee n Ecorcingly ; for Covenants and Conditions are of ſeveral 


he other Entry 9 and the Intent of the Will was, that the Leſſee 
| ; ſhould 


8 Tf 
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Thiypgs 
ka hy Condition; for a Condition is a Thing odious in Law, which ſhall never be created withoy 


pes, (F) Obligation. Condition. What Words make ; ü 


See (D) 


Cro. E. 3906. 4. The Condition of an Obligation was, whereas the Obligee is bound 


ningham v. 


Exer. S. C. Mich. Reſolved that this is a Condition clearly. Mo. 395. pl. 515: 
bid. Hill. 37 Eliz, Grammingham v. Ewre. ; 


ir 


: Conditions. 


— 


— 1 —_ 
— ——— 


x 7 e F . 
ſhould not forteit his Term, tho' the Covenants were not perform'd, but is only bound to ſuch be. 
nalty as he was at firſt, which was to rerder Damages in an Action of Covenant and udgment accord. 


ingly. And. 179. pl. 214. Manchel v. Dounton. 8 C. held accordingly. bid. 197. pl 11 EL 


 Maunchel e Dodenton, S. C. agreed per Cur. that it does not make Corditior, but that the Wor, | 1 1 


were vain Words — Godb. 59. pl. 114. ſcems to be S. C. but not reſolved, but ſays that Gawdy held iz mn 
a Condition, which was in a Manner agreed by all the other Juſtices; yet Periam and Rhodes J. vis 
that the firſt Leaſe was not defeaſable for Non-performance of the Covenants, nor was it the Intent .f 
the Deviſor that the ſecond ſhould be ſo, notwithſtanding his Meaning was that he ſhould do the ſame WE: 
2 Le. 33. pl. 40 S. C. and the whole Court held that the Words of the Deviſe cannot I : 


ſufficient Words. And. 179.-pl. 214. Manchell v. Dounton, S. C & ibid. 197 pl. 232. May. a 
chel v. Dodington, agreed that ir makes no Condition. Poph 8. S. C. cited by Popham Ch. J. 3 Ra 
adjudg'd no Condition. — 8. C. cited by Popham as adjudg'd accordingly. Cro. E. 288. in os 


2. Covenant by Leſſor that Leſſee may cut fireboot Ec. without doing 
Mate, and the Leſſee does Waſte in felling Wood ; this is z x 
Breach of Leſſee's Agreement, and he is liable co be ſued on his Bond 
for Performance of Covenants, Agreements, &c. for tho” 'tis the Coye. 
nant of the Leſſor, yet 'tis the Agreement of the Leſſee. Le. 324, 
pl. 457. Trin. 31 Eliz. C. B. Stevenſon's Cale, e 


1 — 2 
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* 15 the Condition ok an Obligation be made in this Manner, 
I. frtlicet, the Condition of this Obligatton is fuch, that it = 
R. H. do nor grant over the Benefice of D. during his Lite, then the 
ſald J. H. (the Dbligor) dorh Covenant to grant and allign the ſaid = 
Advowſon to the Obligee and his Aſſigns c. tho* the Mord Corenart 
be put in here, pet this is conditional, becauſe it is expreſſed before in 
the Cominencement of the Condition, (viz.] the Condition of this 
re ts luch cc. Tr. 38 Eltz, B. K. between 4/7» au RK 
2. Tf the Condition of an Obligation be ſuch, Now therefore i 
the ſaid Obligor pay 10 l. to the Obligee quarterly, then it is agreed tha: un 
the Obligation ſhall be void, this is a good Condition, Per 8 . a. 
B. between Simpſon and Bernard. Per Cur, 5 | 
3. Ik the Condition of an Obligation be to ſtand to the Award of 
J. S. lo as the Award be made in Writing indented under his Hand 
and Seal &c. this is a Condition ſo that the Award ſhall not bind, tho 
it be made by Writing under the Hand and Seal of J. S. if the 
Hye adjudged upon a Demurrer, Jntratur Pill. 11 Car, Rot. 


IS, 83 


pl. 1. Gren- in certain Obligations, the Obligor is to deliver them to the Obligee befor 


339: 8. GC. 


355 oy" 5 


(6) 0b: 


Conditions. 5 ; 


n 
s ® 


See Tit. 


Y 4 (G) Obligation. Condition. What ſhall be ſaid to be Rat 
1 Partel of the Condition. 


1 u the Condition ofan Obligation be in ſuch a Manner; Where- 2 Bulſt. 133. 
4 as Robert Crots the Father hall and will betore ſuch a Oay, "ny BY” 
X ſurrender che Moicty of the ſary Copyhold Tenement unco Robert to the Word 
= 4 the Bounger, ſo that Robert the Bounger be thereof fo ſeiſed, accord- (whereas) "PR 
ing co the Cuitom of che Manor, it they 0 ws live, then the Obliga⸗ infteadof (it) 
on tion to be vold. The laſt Words (if they lo long live) do not 1 
is 2 % the Condition only, but the Surrender is Part of the Condition al clear of 
ond WE allo, MY. 11 Jac. B. R. between darker and Cres, tes 
* | 8 | | 8 | ER that it was 
324, : mere void Condition, the ſame being altogether inſenſible, and not compulſory; as the ſame ought to 
© RE be, and fo the Obligation is ſingle and without Copdition.— The Words were, I bereas the Oblicce 


+ 5 = | is leund in certain Obligations, the Obliger is to deliver them to the Obligee before Mich. $c, It was reſolv'd; _ 


RE that thoſe Words make a Condition clearly, Ibid. : 


2. If the Condition of an Obligation be in ſuch Manner; the 
Condition of this Obligation 1s fuch that, it che above-bounden 
4 A. B. do diſcharge the Obligee of ſuch a Recognizance c. and where- 
as the above-bounden A. B. hath agreed to free and diſcharge the ſaid 
| RX Obligee from 2 ſeveral Obligations c. Mow the Condition of this 
Obligation is ſuch, chat if the ſaty A. B. do ſave and keep harmleſs 
„ the Obligee of and from the ſaid 2 ſeveral Obligations, then this pre⸗ 
ſent Obligation to be vold; tho? in this Cale the Words Prima 
lacie ſeem to reſtrain the Condition to the laſt Part only, ſcilicet, 
to ſave him harmleſs from the 2 Obligations, pet in as much as it 
appears that the Intent was to extend to the Recognizances by the firſt 
Words, the Condition ok this ** is ſuch, and likewiſe by 
the word (allo) in the laſt Claule, \cilicet (whereas alſo) or other⸗ 
1 —1 the firſt Words (the Condition of this Obligation is ſuch). 
= will be void ; the firſt Part, as to the Oiſcharge of the Recognt- 
dance, ſhall be Part of the Condition allo, for the firſt Parc is a per- 
= | tect Sentence to make it a Condition; but theſe Words to be added 
1 thereto, ſcilicet. (then the ſaid Obligation to be void) which Words „ 
1 will ſerve well for (*) both Clauſes, and the intervening Recital -.. 
= (whereas &c ) will not hinder it. Mich. 1649, between Ia goldesby and Fol. 410. 
:D 3 ADJUDgeD per Cur, præter Jermyn, Intratur Tr. 1649. —Y- 
. A Man made Obligation, and after the Date, and at the End of it Br. Conditi- 
4 Clauſe was compris'd, that if he pay the Moiety of the Sum, that then the ons, pl. 232, 
obligation ſhall be void; and the Opinion of the Court was, that it is a eites 8S o. 
d good — o— Br. Obligation, pl. 8g. cites 30 E. 3. 3. and Fitzh. 
_ 265. 6 OTIS pg Tn Fas 5 
1 + Condition of a Bond was to ſave Lands from all Incumbrances, and 
= betore the Sealing of the Bond there is a Memorandum indorſed, that it 
Daoud not extend to ſuch a particular Incumbrance. The Indorſement was 
RE held an Explanation of the Intent of the Parties, and that before the 
1 ng 20 D_ a Fol cos ba * ſubſcribed as Conditions of the 
= Igation, and they all ſhall ſtand, Mo. 679. pl 930. Mich. 
== Eliz. B. R. Broke 5 Smith. e e 


(H) By 


62 Conditions. | 
(H) By what Ilords it may be created. 


See (K) pl. 1. I F a Pan leaſes to a Woman for 40 Years Upon Condition, that 
e ſi illa tam diu viveret & cuſtodiret ſeipſam a ſole M idow, and 


d ſhould inhabit upon the Premiſes, this is not any Condition; for the 
85 Word (4) makes the Intention uncertain whether another thing 
was intended beſides the Cellor of the Term or the Re-ntry, 

5 Mich. 37, 38 Eltz. B. R. betweeen Sazer and Hardy, adjudged, 
This wasa ' 2. If a Man leaſes Lands to another, proviſo it the Rent be at. 


Point made 


Point ade rear, this Is not any Condition, becaule the word ci) makes the zn 
Caſe, Arg. tention uncertain ; for where the Provilo is hyporterical, it ugh 
by leaving to be ſhewed What he would have. Palch. 14. ac. B. K. between 
on = in- Adoodye and Garnon. Per Cut. . 1 8 = 
Wink ad that theſe Words of themſelves would make a Condition without more, but the Whole 

Court e contra for the Reaſon given by Roll. Roll Rep. 367 pl. 20. Paſch. 14 Jac. B. R. S. C. ty 
I do not obſerve 8. P. mentioned in any of the other Reports of the S. C. J Lo make it a good Condi. 
tion it ought to have the following Words, viz. that then it ſhall be lawful for the Feoffor Epc. to enn 

Sc. Litt. 331.—And in ſuch Caſe the Words ſi contingat Redditum pradict' aretro fore &c. that «y 
it ſhall be lawful to the Feoffor, Leſſor, &c. to enter &c. make a good Condition. Litt. S. 33. 


Proviſo is as apt a Word to make an Eſtate Conditional as Sub Conditione, or any other Wore of 


Condition; but yet when it ſhall make an Eſtate or Intereſt conditional, 3 Things are to be obſcryey, 
Iſt, that it does not depend on any other Sentence nor Participate of it, but that ir ſtands originally 
of itſelf. 2dly, that it be the Word of the Bargainor, Feottor, Donor, &c. 3dly, that it be com. 
pulſory to inforce the Bargainee, Feoffee, Donee, &c. to do an Act; reſolved. 2 Rep +0. b. Hill, 
43 Eliz. C B. Lord Cromwell's Caſe. Mo. 106. F 249. Andrews's Caſe, S. C. and all tle 
Juſtices agreed that Proviſo annexed to an Exception is only an Explanation ; and if it be added :: 
the End of a Covenant, it extends no further than to defeat the Covenant, unleſs it has Words Quot 
tunc the Grant ſhall be void; bur being put abſolutely in a Deed, without Dependance upon any par. 
ticular Covenant or Exception, it is to be conſtrued as a Condition to all the Eſtate. 


Ve 888. pl. 3. (80) if a Man leaſes Land to another, proviſo if the Rent! 
1151.8 C. behind, it ſhall be lawtul for him to reitrain, and not being ſufficiemt 
5 1 the Ground, to re-enter into the Premiſes, and the ſame to have again 

any Condi- in his former Eſtate ; this is no good Condition ; for the Words ar 
tion. not, that he ſhall reſtrain the Goods upon the Tenement, nor is i 
Roll Rep. known what is intended by the Word ſufficient, Icilicet, lufficuact 
De vat. Reparation, Rent, at. and the Words (the Land to re-enter iii 
>=” the Premiſes) are without Seuſe. Palch. 14 Jac, B. R. vetwwn 
Ibid. 36 Moodye and Garnon Per Cur. VVV 
1 3 Bulft. 153. S. C. adjudg'd againſt the Plaintiff per tot. Cur..—— Cro ]. zyo 
pl. 3. Wood v. Germons, Hill. 13 Jac. adjornatur. N 
And 6 4. (S0) if a Man leaſes for Bears Lands by Indenture, am 
pl. 968 after a Covenant on the Part ot the Leſſor this C:auſe is cont, 
adraderd it biz. Provided always nevertheleſs, and it is covenanced and agreed, 
to be a Con- and between the faid Parties, that he the ſaid Leſſee, hig Executits, 
dition, and nor Aſſigns, ſhall alien the Premiſes, but to #c, this is a Condition aud 
Po kheld it Covenant at the Election of the Leſſor. Hill. 33 Eliz, B. betweii 

Covenant Simpſon and Titterell, udjudged upon a ſpecial Verdict. which intrs 
a * 
ae tur Paſch. 33 Eliz. Rot. 1609. Co. 2. Lord Cromwell, J. b. 
„ro E. 242. 
8 8 0 adjudg d that it was a Condition, and the Entry law ful. 
— bo Sed, Mo. 292. r Dur , TO" . * 2 Rep. 751. b.—8. C. cited 2 And. , 
2. C. cite the Name of TI irrcl's Caſe. in, 26. . : 10. 
low's Caſe Gouldsb. x $4 in pl. 14.— S. C. a, ors 1 . , © ns by the ifaw: of 

+ Ld. C:omwell's Caſe is 2 Rep. 69. b. to 82. b. Hill. 43 Eliz. C. R.-—z And. 6c. »! , C omsel 
v. Andrews, S. C. adjudg d. Mö. 471. pl. 679. S. C. adjudg'd. 7 


S. C. cited Arg. Cro E. 38. 
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3 Conditions. . 3 5 3. 
5 (80) Ta Man leaſes Lands for Bears rendering Rent, and Wric ot En- 
the Leilee covenants to pay the Rent, and not to do Waſte, altd the None 2 * 
Legor binds himſelf in an Obligation, that the Leſſee ſhall enjoy the the Monaſ- 
Lands tor the ſaid Rent, and doing according to the Covenants Of tery of 8. 
the ſatd Indenture; theſe words (for the Rent) make not a Condt-#here %a-. 
WE con, becatiſe he hath ocher Remedy for the Rent, ſciltcet, upon the, cen the 
Indenture of Covenants. Mich. 5 Jac. B. between Tom ins and plaintiff and 
Tomkins. | LE; N 3 
„ | 3 | | OR RT IOW r Tithes, 
„ Vaintif granted to the Defendant the Tithes, and he granted the 40 8. Rent to the Plaintiff and 
. | ow 3 n * the Defendain ſaid; that the Plaintiff had taken 24 Loads of 
= Tichcs; Judgment ſi Actio; ard per Littleton and Brian, the Grant of one Thing for another is no 
N =» Condition. Br. Conditions, pl 61. cites 9 E. 4 19. . 


6. In Annuity, per Brian, and the beſt Opinion, where Annuity is 
= granted / the Plaintiff be promoted by the Grantor 0 a competent Bene- 
/e, and the Detendant tenders a Benefice, and the Plaintiff refuſes, the 
—_ Annuity is determined; for it ſeems to be a Condition in Law. But 
= where it is granted Ly R. Prior of S. and his Covent, tili he be promoted to 
SE 4 Benefice by the ſaid R. and he dies, the Tender of the Succeſſor is not 
_—_ ood. Contra it it had been by the ſaid Prior without Name of Baptiſm. 
Br. Conditions, pl. 69. cites 14 H. J. 31 & 15 H J. _ 
J. The Prior of Saint John's of Jeruſalem in England leaſed far Tears 
W the Commandry of Batill by Indenture to Martin Docknye, Proviſo, 
= that if the ſaid Prior, or any of his Brothers there being Commanders would 
—_ inhabit in it, that then the ſaid MH. D. and his Affigns oblige themſelves 
- the ſame Indenture, upon a Year's Warning, to remove or give Place to the 
aid Prior. And after the Prior died, and one who was Brother at the 
ine of the Demiſe was made Prior, and was alſo Commander, by which 
be gave Warning by a Year to M. D. who would not go out, and the 
= Prior entred. The Queſtion was, Whether the Words above were 2 
Condition or only a Covenant conditional? and per Knightly and Mar- 
vin, Serjeants, it is not a Condition to forfeit the Leaſe, but is a Cove- 
nant conditional; viz. that if the Leſſee be required then he covenanted 
de do remove, and otherwiſe not. But per Audly Chancellor, Fitzherbert 
ien BR | and Doniſhall and Chamley Serjeants, it is a Condition, quod mirum ! 
45411 Bat per Audley, Knightly and Marvin, if it be a Condition it does not 
Ns a extend to the Succeſſor, and there is a Diverſity between Rent reſerved 
1: 1 HR Generally and a Condition; tor if a Man leaſes for Years or Life rendering 
licteat Rest, and does not ſay to him and his Heirs or Succeſſors, yet the Heir or 
| ba Succeflor ſhall have it; for it is Part of the Rever/ion ; quod nota; But if 
Cel BR it be /eaſed upon Condition &c. that the Leſſor may enter, and does not © 
ſpeak of his Heirs nor Succeſſors, there, by the Death of the Leſſor, the . 
1 Condition is extinèt; Note a Diverſity. And per Knightly theſe Words, 
Ea Intentione quando & tunc makes a Condition as well as theſe Words, 
e Conditione, Proviſo ſemper & ſi contingat &c. Br. Conditions, pl. 7.- 
e, am A res 27 H. 8. 14, 15. 5 . 
1.1720, 8. A Leaſe for Years was made to Husband and Wife, provided, that 
cd. % bad 4 Mind to diſpoſe of the Term, that then the Cer r ones have 
„% Offer, he giving as mich for it as another would ; the Queſtion 
cutcrs, e 
ion Vas, Whether this was a Condition or a Covenant? Shelly held clearly 
etwan that it was a Condition, but Firzherbert and Baldwin doubted. D. 13. 
3 tntr Al b. pl. 65. Trin. 28 H. 8. Anon. N 
9. Note, for Law, that Proviſo ſemper put pon the Part of the Leſſee The Mean- 
ben the Words Habendum, makes a Condition. But contra of a Proviſo ing 28 
o. E. 3% to be perſormed] of the Part of the Leſſor. Br. Condition, pl. 195. cites £205 


= form'd or 
Anc. „35 H. 8 
of Be. not done) 


9 Io. As it is covenanted in the Indenture, that the Leſſee ſhall make the 2 Rey. 7r. 
C «| WM Reparations, provided always, that the Leſſor ſpall find the great Timber. by the Re- 


This is no Condition. Ibid. 3 


that this Caſe 


5. (S Po which is commonly cited to prove that Proviſo does not make a Condition, when it comes among other 
— 2s | | . P Covenants 


gue» 


2 - F 


54 Conditions. 
Covenants does not warrant it ; but if it be well obſerved the Opinion there is good Law, 
well with the principal Caſe, viz, Lord Cromwell's Caſe. — When uon the Habendam a Prod 


for a Thing td be done by him to whom the Deed is made, or to reſtrain him to do 
Condition. Poph. 118. Hill, 38 Eliz. in Caſe of Pembroke (Earl) v. Berkley. 


i, 


and ſtands 


roviſo is added 
any thing, this is 3 


b P. agreed 11. Nor by ſome it is no Condition when it goes among other Conven. 
the Re- fins upon [the Part of] the Leſſee. Ibid. 


| Re an 12. As it it is covenanted after the Habendum and after the Reddendum 
in Lord that the Leſſee ſhall ſcour his Ditches &c. provided always, that the Leſſee 
gh ts ſhall rat Sing Mud of it to ſuch a Field ; this is no Condition to torteir 
8 our. the Leaſe for not doing of it. Contra if ſuch Proviſo be put immediate. 
ing the Ditch Y) after the Habendum, which makes the Eſtate, or after the Reddendum ; 
and carrying quod nota, & quære. Br. Conditions, pl. 195. cites 35 H. 8. 

the Mud to 5 | | 

ſuch a Field, it depends upon the Precedent Covenant, and without the precedent Covenant it cannot 
ſtand ; And the other Part of the Differenee is alſo agreed by him, becauſe by irs not depending on 
any precedent Clauſe, but ſtanding by itſelf, this makes it a Condition; and ſays, that all this is gogg 
Law, and well ſtands with the Reſolutions of the ſaid Juſtices in the principal Cale; and ſo the Quzre 
made by Brooke is fully reſolved. _ = 5 85 | 


13. No Words make Condition, unleſs ſuch as reftrain the Thing given; 
As upon Condition that he ſhall not do ſuch an Act; tor it they do nor 
reſtrain the Thing given, it is rather a Limitation than a Condition; 
As if I make a Leaſe for Life upon Condition, that if the Leſſee does IV ajte 
1 may enter. This is only a Limitation of the Time of my Entry, which 
is void, becauſe it is no more than the Law 1ays, and is no Condition 
becauſe it does not reſtrain the Eitate ; So it I make Leaſe for Life upon 
Condition, that if the Leſſee commits Waſte, and I recover the Place waſted, 
that I ſhall enter into it. This is no Condition for the Reaſon before 
mentioned; but it it had been upon Condition, that if I recover in Waſte | 
any Part, that I ſhall enter into the whole, this is a Condition for that 
Part in which the Waſte was not done, becauſe the Condition is reftric- 
tive, and goes in Defeaſance of this Part. Per Hinde J. Pl. C. 23, a, 
Paſch. 4 E. 6. in Caſe of Colthirſt v. Bejuſhin. . . 
Bendl. 129. 14. A Biſhop made a Leaſe tor Years of certain Lands reſerving Rent, 


E which was confirmed by the Dean and Chapter, and in the Leate was a 


zs dot a Con. Proviſo, that, in Tempore Vacationis Epiſcopatus, the Rent ſhould be paid © 
dition but a 70 the Chapter. It was held that this Proviſo was no Condition, bur a 
Limitation, Forepriſe or ſaving in the Sentence of the Reſervation of the Rent, and 


= 2 as an Agreement or Covenant; for it is not annexed to the Eſtate, nor to 
ation. | 


Mo. 51. pl. the Thing given. D. 221. b. pl. 20. Paſch. 5 Eliz. Ayer v. Orme. 
152. Eires 2 2 „„ 1 | „ | 
| Cie. S. C. reſolv'd, that this Proviſo was well enough placed to make Condition, becauſe annexed to 
the Reſervation of the Rent, the Non- performance whereof may, by the Intent of the Parties, de- 
termine the Eſtate of the Leaſe, tho' it does not go to the Non- payment, bur to the Manner of Pay- 
meut, viz. Payment to the Chapter, otherwiſe it is where the Proviſo is adjoined to the Exception or to 
the Special Covenant; for there it ſhall be intended ſometimes a Declaration, ſometimes an Explana- 
tion, and ſometimes a Reſtriction of the particular Thing ro which ic is adjoin'd, and not a Condition to 
the whole Eſtate.— Dal. 53. pl. 31. S. C. Walſhe and Weſton held it a Condition, but Brown and 
Dyer e contra; but Dyer ſaid, that he thought Proviſo is a good Word to make a Condition when it is 
anne xed to the principal Matter leaſed, and may be either in the Affirmative or the Negative, when it 
is annexed to the Thing leaſed and to the Eſtate, if it abridges the Thing leaſed, it is not a Condition, 
as Lcaſe for Ycars Proviſo that he ſhall not meddle with the Wood. 18 


Leaſe for 15. A. leaſed to B. for Life, and that it ſhould be lawful for him to 
Yeats Provi- take Fuel upon the Premiſſes, Proviſo that he does not cut any great Trees. 


- all | pre 
DOS 2 It B. cuts great Trees he 1s puniſhable in Waſte, but A. cannot re-enter ; 


to the Leſlee for the Proviſo is not a Condition, but only an Expoſition of the Intent 
to lop the of the Grant in that Behalf. 3 Le. 16. pl. 38. Mich. 14 Eliz. C. B. 

Trees. Dy- Anon. | | | Fe 15 | 

er thought it : CE pd 

a Condition, but Brown thought it only a Reſtraint, if no Penalty enſues upon it. Mo, 45. pl. 136. 

Mich. 5 Eliz. Anon. | | 3 

| 16, Ar 
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fed adjornatur, — 


J. held ſtrongly, that (Paying) did not create a Condition. 4 Le. 50. 182.0 by .. 
pl. 130. Mich. 32 % ̃ ⅜ͤ'ä— HS: n 5 


—— | — — 


Conditions. 


16. Arbicrarors award that A. thall have the Lands, yielding and pay- 
ing 10 J. per Ann. in this Caſe it is not a Condition, tor it is not knit 
© the Land by the Owner itſelf, but by a Stranger, viz. the Arbitrator. 
3 Le. 58. pl. 86. Mich. 17 Eliz. B. R. Treſham v. Robins. Ks 
17. Recoverors to an Uſe before the Statute 27 H. 8. make a Leaſe tor Years; LS, _. 
the Leſſee covenants that he will pay the Rent to Ceſty gue Uſe, his Heirs Nane chat 


aud Aſſigns ; Proviſo, if Cefty gue Uſe aoth not make his Heir Male his Aſ= if the Leflec 


2 2 


Aguce, then he ſpall pay the Rent to the Recoverors, their Heirs and Affigns. makes his 


Ceity que dies, and does not make his Heirs Male his Atſignee ; adjud- Heir Male 
ged, that this Proviſo was no Condition that went to the Eſtate, but onl e e 
abridged the Covenant. Cro. E. 73. pl. 30. Mich. 29 & 30 Eliz. B. R. that then he 
Scot v. Scot. e | ſhall pay the 
| | e | ſaid Rent to 
the Recoverors their Heirs and Aſſigns, and not tothe Heirs of Ceſty que Uſe. It was argued, whether 
this Proviſo makes a Condition or not, fed adjornatur. 3 Le. 225. pl. 302. S. C. argued again, 
| 4 Le. 70. pl. 161. S. C. and ſtates it again, that the Rent was reſerved payable 
to the Kecoverors, and after their Death then to Ceſty que Uſe his Heirs and Aſſigns, Proviſo, that if 
the Leſſce makes his Heir Male his Allignee of the Term, that then he pay the Rent to the Recove- 
rors, their Heirs and Aſſigns, and Leflce did not pay it to the Heirs of Ceſty que Uſe, whereupon was 
a Diſtreſs and a Replevin. Argued, whether a Condition or not, and is in totidem Verbis with 2 Le. 
12S. & adjornatur, -4 Le. 39 pl. 106 Scot v. Scot is a D. P. ey 


18. In ſome Caſes this Word Proviſo is not a Condition, but only an Ex- 
planation ot a Sentence precedent, If it be in the Negative, and makes 
Reſtraint of the Common Law, then 'tis a Condition, as Leaſe tor Years, 


| Provifo not to alien or do Waſte; and it the Proviſo be in the Afirma- 


tive, and by that the Party be bound to do what by common Right he is 

not bound to do, it is a Condition. Arg. 3 Le. 225. pl. 302. Paſch. 31 

Eliz. in Cafe of Scot v. Scot. = , FF 5 
19. Leſſor covenanted, that the Leſſee, paying his Rent, ſhall enjoy In Covenant 


the Land demiſed for the whole Term; The Leſſee did nor pay, and b. * = 
atterwards is ejected by a Title Paramount. 2 Juſtices held the Cove- eee 


denture ot 


nant conditional, and that Leſſee ſhould not have Advantage without Leaſe, and 


er forming the Condition created by the Word (Paying). Bur Periam Breach af. 
P S J 8. ſign'd by E- 


1 Defendant 
pleaded, that 


it was, that he ſhould enjoy, paying the Rent &c. Plaintiff demurr'd, becauſe it appears that there 


was not Rent due after the Athgnment, and before the Eviction ; and it was agreed, that the Word 
(Paying) was not a precedent Condition, and thereupon the Plaintift had Judgment. Sid. 280. 
Paſch. 18 Car. 2. B. R. Allen v. Babington. | | „%%% 8 1 
Leaſe of Land, paying the Rent, is no Condition. 2 Show. 202. pl. 209. Paſch. 34 Car. 2. B. R. 
Anon. — Leſlor covenanted that the Leſſee, paying the Rent, and performing the Covenants, ſhould qui- 
etly ny; In Action by Leilee the Leſſor pleads, that Plaintiff did quietly enjoy till the Time 
when Leſſee cut down Wood contrary to his Covenant, and then he entred, and not before. 
It was argued, that this Covenant was not conditional; for the Words (Paying and Perform- 
ing) ſignity no more than that he ſhall enjoy &c. under the Rents and Covenants, and it is a Clauſe 
uſually inſerted in the Covenant for quiet Enjoyment ; indeed the Word Paying ih ſome Caſes may 
mount to a Condition; but that is where, without ſuch Conſtruction, the Party could have no Re- 
medy. But here are expreſs Covenants in the Leaſe, and a direct Reſervation of the Rent, to which 
the Party concerned may have Recourie when hz has Occaſion, The Words (Paying and Yielding) 
make no Condition, nor was it ever known that for ſuch Words the Leſſor entered for Non-payment _ 
of Rent; and there is no Difference between theſe Words and the Words (Paying and Performing.) 
The Court took Time to confider, and atterwards in this Term Judgment was given for the Plaintiff, 
that the Covenant was not conditional. Atkins J. doubted. 2 Mod. 35. Paſch. 24 Car 2. C. B. Hayes 
v. Bickerſtatt. ——— Freem. Rep. 194. pl. 198. S. C. North Ch. J. ſaid, that this Clauſe is now ſo 
uſual that it is bur Clauſula Clericorum, and that if it ſhould be conſtrued conditionally, then if the 
Leſſee broke a Covenant of the Value of a Penny, it would excuſe the Leſſor of the Breach of a Co- 
venant of 1coo]. value. Curia adviſare vult. 2 Jo. 206. S. C. cited by the Chief J. as adjudged 


that the Word (Payirg) did not make the Covenant conditional, but that it was a reciprocal Covenant, 
for which the Party might have Action. 3 


20. The Earl of pembroke granted the Licutenancy of the Foreſt of F. Mo. 6 pl, 
to B. and the Heirs Male of his Body, and in the Deed of the Grant was 987. Berk- 


theſe Words, Provided always, and the ſaid B. doth covenant Qc. that the ET 


broke (Earl) 
ſaid 8. C. ad- 


Jadg'd ac- ſaid Earl ſtall have the Command of the Game there; provided alſo, and , 


Words of 


„ Rep. 76. a. b. S. C. but S. P. does not appear. 
a Condition, <—— Cro. E. 560. pl. 17. Paſch. 39 Eliz. 8. C. upon Error brought this Matter waz 
aſſign'd, but the Juſtices and Barons would not hear any Argument, the ſame having been diſputed 
among them before the Judgment given, and by the greater Part held to be a Condition, and Judg- 
ment given by their Advice accordingly. But for other Errors and Imperfections in the Declaration, | 


"fy AI. ay 


Conditions 


4 — 


* 


— 


3 or Tai B. doth further covenant not to cut down any Wood unleſs for neceſſary 
brought in Browſe E5c. B. cur down 4 Oaks. Gawdy and Clench thought this not 


the Exche= to be a Condition, but Popham and Fenner e contra; for the Proyic, 
quer Cham- here has a perfect Concluſion, the Words (That he ſhall not cut down 
ber, held Trees) referring to the Proviſo and to the Covenant, and ſo it ſounds a3 


that this N | f 5 
Proviſo. Well to the Condition as to the Covenant, and it ſhall be as if there were 


placed as it ſeveral Sentences; & adjornatur. Bur after wards, upon Conference 


was, tho* with all the Judges of England, the greater Part held it to be a Condi. 
there are tion, and Judgment accordingly. Cro. E. 385. pl. 8. Paſch. 37 Eliz. 
B. R. Pembroke (Earl of) v. Lord Berkley. OED — 


Covenant as 
well as of „ | © | 5 

Condition, makes a Condition by the Intent of the Parties. —2 And. 20. pl. 14. S. C fays, the Tudoey 
in Bank were in ſeveral Opinions, and thereupon it being moved to all the other Judges and hag; 
the greater Part held it a Condition and Covenant; becauſe when Words contained in a Deed go ta 
feveral Purpoſes and Senſes, the Deed ſhall be taken according to the Senſe of the Words, without 
conſtruing any Word to be vain, or confounding the Senſe thereof; as if a Deed contains Dedi, Re. 
miſi, &c. It may be a Deed of Grant, Feoffment, Releaſe, or Confirmation, or all of them, as the 
Caſe requires, which was ſhewn at large, and Judgment accordingly.—Poph. 116. S. C. the Chief uf. 


tices, and Chief Baron, and all the other Juſtices and Barons, præter Gawdy, Clench, Walmſley and Beau. 


mont, held that it was a Condition and alſo a Covenant.— Gouldsb. 130. pl. 27. S. C. but no Pudgmen. 
| Jenk. 266. pl. 73. S. C. that this Proviſo is 


the firſt Judgment was reverſed — Mo. 706, 708. accordingly.—2 Rep. 71 b. 72. a. cites S. C. re. 
ſolved accordingly by all the Juſtices of England upon Argument before them at Serjeant's Inn, but 


that it was reverſed for Default in the Count. A Gift in Tail is made of a Walk in the Forett, 


Proviſo, and the Donee covenanted that he ſhould not fell any Trees there, being Timber Trees; this 


Proviſo is a Condition, altho* a Covenant is alſo added to this Purpoſe; By all the Judges of England, 


\Jenk. 266. pl. 73 —8. C. cited per Cur, by the Name of Pembret v. Barkley. Palm. 1835 


21. Proviſo always implies a Condition, if there are ao ſubſequent Words 
which may perad venture change it into Covenant, as where there is au- 
ther Penalty annexed to it for Non-pertormance, as Dockwray's Cale, 

27 H. 8. 14. but tis a Rule in Proviſoes, that where the Proviſo is, that 

the Leſſee all or ſball not perform a Thing, and no Penalty to it, this is 

a Condition, otherwiſe it is void; but if a Penalty is annexed 'tis other- 

wiſe ; per Periam J. to which all the reſt of the Juſtices agreed. Cro. E. 
242. pl. 6. Trin. 33 Eliz. B. R. Simpſon v. Titterel. . 

2 Rep. 69. b. 22. A. Bargains and ſells a Manor, to which an Advowſon was appendant, 


i pots 2 
_ G to B. in Fee, and it was agreed between them, that A. ſhould levy a Fine 


Lord Crom 70 B. of the ſaid Manor with the Advowſon, and it was agreed by the 
well's Caſe. ſaid Indenture, that a Recovery ſhould be ſuffered to the Intent aforeſaid, 


—D. 311. pl. provided that B. ſhould grant the Ad vouſon to A. for Life; B. dies before any 


3 Grant is made by him ot the Ad vowſon to A. and A. made no Regueſt to B. 
&S.P.— And. to have the ſaid grant made to him; A. enters into the Manor tor Breach 


17. pl. 35. of the Condition. Reſolved by all the Judges of England, and Barons 


S. C. & S. P. of the Exchequer, iſt. That this Proviſo makes a Condition, and tha: 


—_ 388 it was well created by Force of the Statute of Ules of 27 H. 8. althv 
pe 9 P does the Eſtate veſted after the Condition was created and made. And tho 


not appear. The Proviſo be placed in any Part of the Deed, yet it it be ſubſtantixe 


—2 And. 69. and independent, and relates only to the Eſtate patled, it is a Condition; 
pl. ink if it be qualified it may amount to Covenant only; it there be a Provilo 
87 adjud- and Covenant in the Deed it may enure to both. fenk. 252. pl. 43. 
ed by the 3 5 
e of the ſuſtices—Cro. E. 89 1. pl. 8. S. C. but S. P. does not appear. — Yelv. 3 & 68 0 
Noy 44. 8. C. but S. P. does not appear. — Bendl. 201. pl. 239 S. C. in M arg. ſays the Opinion of 
all the Juſtices was, that the Proviſo, as it is here placed inthe Indenture, makes Condition; for they {aid 
that the Senſe is to be regarded, and not the Place where it ſtands in the Indenture ; for it the Sente 
refers ſo that it tends to a Condition, it ſhall be fo, and in the principal Caſe it is molt aptly o.— 


Sav. 115. pl. 187. S. C. adjornatur. 


23. A 


v «$7 


Of E. ot Pembroke v. Barkley. 


the Wages. Arg. Roll Rep. 122. cites 15 H. J. [10, b. pl. 17.1 


— — — — — 


— — 


42 A Proviſo thall be tomerimes taken tor a Condition, and ſometimes tor 
Wu eron, and ſometimes tor a Covenant, and ſometimes for anAxception, 
1nd tometimes tor a Reſervation ; and it is taken tor a Condition 3 As if a 
vlan leaſe Land provided, that the Leſſee thall not alien without the 
Atent of the Leftor, {ub Pana Forisfacturæ, here it is a Condition; 
and it J have two Manors, both of them named Dale, and I leaſe to 
ou my Manor of Dale, provided that you ſhall have my Manor of 
Hale iu the Occupation ot J. S. here this Proviſo is an Xxplanation what 
Vlanor you ſhall have; and if a Man leaſe a Houſe, and the Leſſee co- 
v enanteth that he will maintain it, provided always that the Leſſor is 
contented to find great Timber, here this is a Covenant ; and it I leaſe 
to you my Metſuage in Dale, provided that I will have a Chamber my-. 
telſ, here this is an Exception ot the Chamber; and if I make a Leaſe 


rendering Rent at ſuch a Feaſt as J. S. ſhall name, provided that the Feaſt 


ot Saint Michael ſhall be one, here this Proviſo is taken tor a Reſerva- 
7:0. Per Popham Ch. J. Goldsb. 131. pl. 27. Hill. 43 Eliz. in Caſe 

24. A Power to dig up Trees making up the Hedpes is not a Condition; 
but Covenant lies tor not repairing the Hedge. 2 Show. 202. pl. 209. 
Paſch. 34 Car. 2. Anon. 5 


(H. 2) Where the Cauſe or Conſideration of the Grant 
e will make a Condition. | | | 


1. IF A. covenants with B. to be his Steward for ſo much Wages, - A. * 
and B. brings an Action for his Wages, he ought to ſurmiſe eres B for 
and ſet forth, that he has pertorm d his Service which intitles him to a Year, and 


his Action; Arg. Bulſt. 167. cites 18 H. 6. Fol. [ 1. a. pl. 1.] by For- A. covenants 


teſcue. to give him 


ſo much for 


tis Year's Service; if B. will bring an Action for his Money, he ought to ſhew that he has ſerv'd him; 
The Service is a Condition precedent for 
See Tit. Apportionment, fol. 


Arg. Bulſt. 167. Trin. 9 Jac. and cites 15 H. 7. 10. b. 


8, 9. the Caſe of Worth v. Viner. | 


2. It a Corody is granted for certain Service to be done, Omiſſion of the 
Service determines the Corody. Dav. 1. b. cites 20 E. 4. fol. ultimo. 
3. It a Man for 20 Marks, wheredf 10 are paid in Hand, and the 
other 10 to be paid at Mich. promiſes and agrees to do ſuch an Act af- 
ter Mich. on a certain Day, and the laſt 10 Marks are not paid at Mich. 
or lawfully rendered, the Promiſe and Contract is void; tor the Word 
Pro makes the Contract conditional. D. 76. a. pl. 29. Mich. 6 E. 6.in 
Caſe of Andrew v. Boughey. Sr 5 N 
4. It one covenants Pro Maritagic habendo to make an Eſtate &c. and Bulſt. 167. 


the Marriage does not rake Effect, the Covenantor is diſcharged of his 05 ey 
Covenant, D. 76. a. pl. 29. Mich. 6 E. 6. B. R. in Caſe of Andrew v. Lbid. 168. 


Boughey. 8 C. cited by 
VöV‚ Yelverton J. 
5. It A. grants to B. a Way over his Land, and B. Pro Chimino illo S. C. cited 
"avendo grants to A. a Rent-charge, the ſtopping the Way is a ſtopping Aug. Bulſt. 
the Rent-charge. D. 76. a. pl. 30. Mich. 6 E. 6. 


167.— 
Dav. Rep. 


2 LB. 
Cites 9 E. 4. 19. 15 E. 4 2. 21 E. 3. J. 45 E, z. 8 6 H. S. 2 and 6 E. 6. 76. 
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__ Conditions: 


6. There is a Diverſity between a C/t of Lands, and a Giſt of Annu. 
ity, or ſuch like. For Example, it a Man grants an Anniuty pro yy; 
Acra Terre, in this Caſe this Word Pro thews the Caule of the Gran; 
and therefore amounts ro a Condition; tor it the Acre be evidted by ,, 
elder Title the Annuity ſhall ceaſe, for Ceſſante Cauſa ceſſat Eltecty, 
Co. Litt. 204. a. 5 "INES | 

7. HH it an Annuity be granted Pro Decimis &c. it the Grantee he 
unjuſtly difturbed of the Zithes the Annuity ceaſes. Co. Litt. 204. a. 
8. s it an Annuity be granted .®;uod prefiaret Coiiſilium, this makes 
the Grant conditional. Co. Litt. 204. a. 1 8 

9. But it A. Pro una Acra Terre makes a Feoffment or Leaſe for Liſe 


an Acre, albeit that the Acre be evicted, yet A. ihall not re-enter ; et 
in this Caſe there ought to be legal Words of Condition or Qualific,. 
tion; for the Cauſe or Conſideration ſhall not avoid the Eſtate of the 
| Feoffee; and the Reaſon of this Diverſity is, for that the E/tare of the 
Land is executed, and the Annuity executory. Co. Litt. 204. a. 


10. Sometimes in Caſe of Lands or Tenements, Cauſa ſhall make x 
Condition; As if a Woman gives Lands to a Man and his Heirs, Cay; 
Matrimonii prælocuti; in this Caſe, if ſhe either marry the Man, or 


the Man refuſes to marry her, ſhe ſhall have the Lands again to her and 


to her Heirs. But, of the other Side, if a Man gives Lands to a Hamas 


aul her Heirs, Cauſa Matrimonii prælocuti, though he marry her, or the 


Woman refuſes, he ſhall not have the Lands again; for it ſtands not 
with the Modeſty of Women 1n this kind ro ask Advice of learned 
Counſel, as a Man may and ought; and the rather, tor that in the Case 
of the Woman ſhe may aver the Cauſe, (or the Reaſon atoreſaid) al. 
though it be not contained in the Deed, even tho” the Feoffinent be made 


without Deed. Co. Litt. 204. a. 


11. If a Man makes a Feoffment in Fee Ad Faciendum, or Faciendb, 
of theſe Words make the State in the Land conditional; for in the 
Judgment of the Law they are no Words of Condition, and fo it was 
reſolv'd Hill. 18 Eliz. in C. B. in the Caſe of a common Perſon ; but in 
the Caſe of the King the faid or like Words do create a Condition; and 


ſo it is in the Caſe of a ill of a common Perſon. Co. Litt. 204. a. 


12. Pro in ſome Caſes has the Force of a Condition hen the Thing 


granted js executory, and the Conſideration of a Grant is a Service or ſome 


other like Thing, for which there is no Remedy but the feopping of the 


2 Thing granted; As in the Caſe of Annuity granted for Counſel, or for do- 
ing the Office of a Steward ofa Court, or the Service of a Captain, or Keep- 
er of the Fort, as in Ugthred's Cale, ) Rep. And in thoſe Cafes the 


Condition is not precedent, and therefore needs not be averred perſorm- 
ed, when the Annuity is demanded; and thoſe Caſes are within the 


| Reaſon of an Exchange, where the Land given is evicted, for here the 


Failure of Counſel or Service is a kind ot Eviction of that that is to be 
done for the Annuity, in as much as he has no Means either to exact the 


Counſel or Recompence for it, but to ſtop the Annuity. And it is to 


be noted, that this has ſo far the Force of a Condition, that it being de- 
nied once, it does avoid the Annuity, not for that one Payment, but 
for ever. Hob. 41. in pl. 47. Mich. to Jac. in the Cafe of Cowper v. 
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() Condition by Deniſe. By what Words a Condi- 
tion may be created by Deviſe. 


. F F a m deviſes Lands DeviſeaBle ro his Executor to ſell, and kr, Conditi- 
to make DOlftribution of the Money for his Soul, and dies; 2% . 215: 


77 te Erecutor does nor (ell tt, the Heir may encer, for this creates Sed 
a Condition. 38 Aft, z. Adjuiged, 39 Aff, 17. hae, 


2. (So) Jfa Man ſeiſed of S8cage Lands, having 2 Daughters, de- Cro. E 146. 


discs ir ro one of the Danghters to habe and to hold ts her and her pls. _ 
EE pos, co pay her other Siiter d certain Sum of Boney at a certain ern S. C 


— 


ay » thele Wordg make a Condition , fo that the other Siſter, ik adjudged, 8 


the Money is nat paid, map enter inta one Poiety tor the Condition CRSA—D 
broken, vecaule (*) otherwile the ſhall be remeduels. Mich. 3: & 32 RR, | 


C45, B. B. Crickmere's Cale, avjudged. Po tym 


| © COS | | - cordinply by. 
all the ſuſtices. Le. 1794. pl. 242. Creckmere v. Paterſon, S. C. held accordingly by the whole 
Court,——S. C. cited Arg. as adjudged, that the youngeſt ſhould have the Moicty by way of Luni- 
tation. Gouldsb. 134, in pl. 33.——-Co. Litt. 236. b. cites S. C. | : 5 


3. (Sc) ik a Man deviſes Lands ro B. for Life, paying to C. 61. Lane's6. 
Rear ycarly, which he wills co be pad at 2 Feaſts half yearly, and $*<*. G 
if if be arrear, then it (hall be lawtul to the Lord [co C.] ro diſtrain. —Bevic 


It leeins this Word (Paping) makes not any Condition, in as reddendum 
niich as a Oiſtreſs is limited upon J2on-pay 


— 


dition, Cro. E. 454. pl. 22. 


| f l F. In Aſſiſe by a Clerk it was found, that the Anceſtor of the Deſen- Br. Deviſe, 


dant whoſe Heir, &c. was ſeiſed ot the Land deviſable in Fee, and de- E 


| : | viſed it by his Teſtament to the Clerk, upon Condition that he ſhall have 


the Land for his Life, and that he hall be Chaplain and Chaunt for his 

Soul during his Lite, and after his Death the Land ſhall remain to the 
Commonalty of D. for ever to find a Chaplain tor ever; and that becauſe 

the Plaintiff had held the Land by 6 Years, and was not Chaplain, the 

Teunnt as Heir entred upon him; and it appear'd by Inſpection, that the 
Demangdaut was of ſuch Age as that he might have been Chaplain immediate- 

Iy atter the Deviſe ; And per Birton, the Entry is lawtul clearly. Br. 
Conditions, pl. 111. cites 29 Aſſ. 19. VU e 
F. C. deviſed a Manor to his Wite for 30 Years, for and to the Intent and P. 163 a pl. 


8 ; |. Purpoſe, that his W ite ſhall pay 3o 1. yearly W the Term to A. and 32. Trin. 4 
others; and further deviſes, that his Wite thoul 


be bound to A. and 1 » "2 
the others to perform the Will. This was held to be no Condition; and ſeems to 
tor to what Purpoſe ſhould his Wife be bound if this was a Condition? be S. C. ſays, 
But Judgment was not given becauſe the Parties agreed. And. 50. pl. mg me * : 
126. Patch. 17 Eliz. Hubbert v. Spencer. 8 N 


Opinion of 


the Juſlices was bent againſt the Plaintiff, viz. that the Entry of the Heir was not lawful. Bendl. 


257. pl. 287. S. C. accordingly. 


6. A. deviſed Lands in London to B. and C. to hold in Common, upon Cen- Ibid. Marg. 
dition to pay a Rent to his Wife at the 4 uſual Feaſts of the Year, and if the 10 2 en San 
Rent be behind by 6 Weeks, being lawfully demanded, that it ſhall be lawful for was een * 
the Wife to diſtrain; and added, that his full Intent was that ſhe thould this Caſe of 


be annually paid the ſaid Rent accordingly. The Queſtion was, If the Dier, and 
HE x ; Entry that it ſeem'd 


ment thereof, 5. 8 &'olvendum = 
u 1% - - , 2 
| makes a Con- 


_— 
— 
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Conditions. 
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60 


4 1 


1 


ro ſeveral u- Entry of the Heir be lawtul or not? or it the Penulty of the expreſs 
3 Condition be deſtroyed by the Penalty of the Diſtreſs, and to a Limi- 
(who hag tation of the Payment of the Rent ro the Feme, and the Heir to take no 
brought E- Advantage of the Breach of the Condition? Manwood and Mounſon 
jectment on held, that the Heir thould not enter for the Breach ; but Dyer and Har. 


—_— per e contra cearly, and ſo was the Opinion of Wray Ch. J. and Saunders 
on)ſhouls Ch. B. in Pfzſentta Manwood ad Menſam, and that both Penalties, vi. 


recover; for the Condition and Re-entry, and the Piſtreſs to the Feme tor Non-pay. 
that this is ment, are good Remedies and Securities tor the firm Payment of the 

b ade Lowry Rent to the Feme according to the Intent of her Baron; and as to the 
_.. which Demand of the Rent, they thought the need not make any ſuch Demand, 
was broken, but that it is payable by the Deviſees ar their Peril, it they would ſate 
—Deziſe of their Land; bur that the Feme ought to demand it before the makes any 
Lands for a Diſtreſs. D. 348. a. b. pl. 13. Hill. 18 Eliz. Anon. . 


certain | | | 705 | 
Term of Years, yielding and paying 20 I. yearly at Michaelmas to F. D. The 201. not being paid, the Heir 
entred ſuppoſing that thoſe Words made a Condition, and his Entry was adjudged congeable. Cro, E. 
454. pl. 22. Trin 37 Eliz. C. B. Fox v. Carlyne. | | 


ST mano... 


$30 65.pl. », A. ſeiſed of Land in Fee, by his Will in Writing, granted a Rent. 
Bi. * '9 charge of 51. per Ann. out of it to his younger Son, towards his Education 
in totidem Aud bringing up in Learning; and it in Pleading the Deviſee ought to 
Verbis, aver, that he was brought up in Learning was the Queſtion ; and it was 
holden by Dyer, Manwood and Mounſon, that ſuch Averment needs | 
not, for the Deviſe is not conditional, and therefore, altho' he be not 
brought up in Learning, yet he ſhall have the Rent. 2 Le. 154. pl. 186. F 
1 GS. a0 EEE 5 8 

8. A Man deviſed Land to his Wiſe, Proviſo my Will is, that foe ſhall 

keep it in good Repairs, cited per Cur. to have been adjudged, Le. 174 

uin pL 242 Trin. $6 f. j; 8 

9. A. deviſed Lands to B. paying 40 J. to C. it is a good Condition; 
for C. has no other Remedy, and a Will ought to be expounded accord- Þ 
ing to the Intent of the Devifor ; per Wray. Le. 174. pl. 242. Trin. 
| 30. Elix. B. R. 5 „5 Sas „„ „ 

zLe. 152 pl. 10. A Man deviſed a Houſe in London to his Wiſe, provided if ſt 

204 §. Cad- cJearly departs out of London, and dwells in the Country, that ſhe ſhall haze 
8 wt a Rent out of the ſame &c. It was agreed, that this was a good Provil> F 
good Con- to determine her Eſtate, tho* there be no Words that the Eſtate ſhall BR 
dition. Ceaſe &c. Cro. E. 238. pl. 5. Trin. 33 Eliz. B. R. Allen v. Hill. 
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(K) Condition or Limitation. What ſhall be faid a 
Condition, and what a Limitation. 


— —— — 


tet, od. 3 15 a Pan deviſes Land to his Daughter in Tail, with divers 
pl.1.8.C. 1 Remainders over; Proviſothat his Oaughter and every onen 
©... remainder mould permit and ſuffer T. (who then enzoy'd the fald |} 
Land) ro enjoy the ſatd Land during his Lite : this ſhall not be at 
Limitation upon the Eſtate of the Daughter, tho' ſhe be Heir gg 
neral, and fo ſhe herſelf is to have the Advantage thereof, if it ben 
Condition as it ſeems becaule this is the proper Mord for a Co yo 
tion. Mich. 37 Eliz. B. 7-omas's Caſe. Per Cur, admitted. vn 
Cro. E. 414. 2. Ik a Man leates to a Yoman tor 40 Years, upon Condition "ok 
pl. 5. Hardy Quod ſi tam Diu viveret, & cuſtodiret ſeipſam a ſole Widow, & Inh 
v Seyer, bitaret Upon the Preimiſes; this is not any Limitation, becauc 
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8 the Words upon onditton that it the make the Intention ww = 


5 
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rovito 


> ſhall 


aid 4 


Divers 
one ll 
he lald 
be any 3 
Jelr g 
it bed 


Coiwr |! 


WI 
indition 


& Inh. | | ; 
becaulc 


| tall, 


Dwelling there during his Life, and that in the laſt Caſe it would be good for 40 


aud Pretty adjudged per Cur, 


® Succeſiors, not only de novo to repair the Mill leaſed within one *.© 
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Conditions. 61 


tan. and therefore the Leaſe determines not by the Death of the Clench, and 


Lellee. Mich. 37, 38 Eltz. B. between Sher aud Hardy adjudged, W 
0 nod fi) not being anſwered with other Words {Qued tunc) and thereby to make the Intention of the 
Parties full what it was that ſhould be done, to be without Senſe, and otherwiſe the Intention cannot 
be judged of ; for it might be that ſhe ſhould forte a Penalty, or Part of the Term, or of the Profits; 
but that for this Uncertainty the Leaſe is abſolute, and the Words void, and neither make a Limita- 
don nor a Condition; but Popham held that had the Words been that the Leaſe was for 30 Years, if 


ſhe fo long lived unmarried, and inhabited therein, it would be a Limitation, and the Leaſe would 


determine by her Marriage or Death, ſo that ſhe could not inhabit therein; and ſo it was affirmed 
was the Truth of the Caſe, but was miſtaken drawing the Verdict ; for the Words (Sub hac Condi- 
tione) were not in the Leaſe; but Fenner held the Words Sub hac Conditione full enough of them- 
ſelves to make a Condition of Re entrv; and are a Condition, and not a Limitarion, and that this Con- 


® Agition is well performed, and the Leaſe is abſolute, and therefore adjudg'd for the Plaintiff. — Poph, 
® gg Sawyer v. Hardy, S. C Popham Ch J. held that it the Word (Si) had been omitted, it would have 


been good to determine the Leaſe; bur by reaſon of the Uncertainty occaſioned by that Word, he, 
and Gawdy, and Clench, held it ſhould be taken as a void Clauſe, and they all agreed that had it been 
Si tam diu ſola viveret & inhabitaret in eodem Meſuagio, the Leaſe had determined by her Marriage 


or Death; and Popham took a Difference between tlie Words Dwelling there during the Term, and 


ears Mo. 
450 pl. 525. S. C. adjuiged that the Term was not determined, but went to the Executors; but o- 
therwiſe it had been if the Words of the Leaſe had been Si tamdiu vixerit Vidua; for there the 
Words make a Limitation collateral to the Term; but here the Breach does not come without Mar- 
riage or Non-habitation by the Intent of the Words Sub Condirione quod &c. and fo a Diverſity be- 


tween a Limitation and conditional Words. Ow. 107. Sawer v. Hardy, S. C. adjudged that the 8 
Term continued. ——Gouldsb. 179. pl. 112. S. C. aqjudg'd accordingly ; and Popham and Clench 
® held, that if the Words (Sub Conditione quod) had been omitted, it would have been a Limitation. 


z. Tf a Man having three Sons deviſes hig Lands to the eldeſt, Cro. E 833. 


ty0n Condition that he fhail pay 201. to every ot the other two pl. 2. S. C. 


Sons, and that it he tails in |2ayment thereof ta any of the Sons, . N 


that chen they may enter, and have the Land, this is a Limitation ; and Fenacy 
ſo that if the eldeſt does not pay the Money, the twa Sons map held ir a Li- 


and 1t 15 all 
one as it he 


enter into the Land. Tr. 43 Eltz. B. K. between Haz:?/worth miar 


had deviſed 


Aͥnat if his eldeſt Son did not pay all Legacies, his Lands ſhould go to the Legatorieæ And ibid. 919, 


20. pl. 14. Hill. 45 Eliz. B. R. reſolved accordingly by all the Juſtices, and Judgment for the 


= Defendanr ; for it is an immediate Deviſe or Limitation to the other 2 Sons, it the eldeſt does not per- 
form the Condition.—— Mo. 644. pl. 891. Hamſworth v. Pretty, S. C. reſolved that the Failure of 


Payment is Condition precedent to the Deviſe of the Land to the younger Sons, and not any Conditio! 
or Limitation to the Eſtate of the eldeſt Son; and alſo that Track. b 1 Aer e 
Eſtate to both, tho' Payment be made to the other. No 
accordingly.—8. C. cited by Vaughan Ch. J. Vaugh, 271. 


y 51. Aynſworth v. Batty, S. C. reſolved 


4. If the King leaſes for Bears, rendering Rent, and by the ame Se Tae, 
Deed the Letlee convenit & concedit with 14 King his 4 — _ 74 0 he 


Bear after, but allo co keep it in repair during the Term; this is a x IN. - 
Limitation in the King, in as much as it is an executory Conſi- (Mc) pl. . 


deration; ſo that by the Mon⸗perkormance thereot, the Leaſe shall s C. 


1 be void, Paſch. 10 Jac. Scaccarto, between Sawyer and Ha 


af; If a Pan hath Iſſue two Sons, ſcilicet, R. the eldeſt, and B. Cro. E 3-5 


youngeſt, and alſo cwo Daughters, and deviſes certain Lands to pl 27. Gala- 


H. in Tail when he comes to 24 Years of Age, upon Condition chat in ve 


he ſhall pay unto my two Daughters 201. a Year at their full Age, and vj - oy 


it the ſald H. dies before 24, then J will that R. my Son and C B. t 
; j . eir. C. B. the 
ſhall have the Land to him and his Þeirs, he . and pa ah to S. C. ad. 
my lad Daughters the ſaid Money in ſuch Banner as B. ſhould % a 
1 done if he had lived, and if my Sons . and R. (ik the ſald 3 
5 ands come to the ſald N. by the Death of H.) do not pay the ſaid Limitation 
Miner to my id Daughters as aforeſaid, then J will my laid Land by 3 Juſti- 
all remain to my Daughters and their Heirs for ever; and after the“ bur 


- ; Ower 5 
R | Devilor, Wen e con- 


payment to one of them will give the 


n +. + 
— . — 2 4 * , 


62 Conditions. 


tra bet £eviſor dies. This is a Limitation upan the Cfate af H. and ny 
Euer u Condition; fo that tif H. does not pay the Money ta my ſa 
2 Daughters after his Age of 24 Bears, and at the tull Age of th; 
* Fol. 412. Dalighters, B. Hall have it by way of Limitation, and cannot 
dr enter as for a Condition broke, becauſe that (*) ocherwiie, ſcillect. 
BB th. If this hall be a Condition, it would defeat the Portions given to the 
Judgment Daughters, and rhe ſuture Deviſe to them, Which is againſt the 5; 
in C. B. was tent ok the Ocvilor. Mich. 33, 39 Ellz. B. K. between 7/ 
reverſed by and Baldwin; àdjudged in a Writ of Error per totam Cur. anz 
8,J4485— the Judgment given to the contrary in Banco reverſed, | 


113. S. C. in B. R. the Judgment in C. B. was reverſed by 3 Judges (abſente the Ch E ; 
ſeems)._— Gouldsb. 152. pl. 90. S. C. and Gawdy, Clench, and Fenner agreed it to be a Limitatica, 2 


and no Condition, and therefore reverſed the firſt Judgment. 5 


See (E) 6. Ik a Man deviſes Lands to another in Tail, upon Condition 
pl. 6. 8. P. that he ſhall not alien, and that if he dies without Jiiue, it all re 
main over to another in Fee; and atter the Oeviſee aliens, pet he 
in Remainder cannot enter for the Condition broke, but the Heir ar the 


Common Law ; for this is not any Limitation but a Condition, | 


Mich. 10 Jac, B. between $kirne and Dame Bond, per Coke and . 


Warburton. 5 as 
J. It a Man deviſes 20 l. by his Teſtament, to JF N. to be paid in 


_ Nears, and he dies in the firſt Near, yer his Executors ſliall have it; Fr 


this is no Condition, but a Limitation of Payment. Br. Conditions. pl, | 


18). cites. 24 18. ------ 


A Car 8. A Man ſeiſed of Land in Gavelkind has Iſſue 2 Sons, and by Will | 


in Borourh Axifed it to the ela ß that bo nd bo dE IHC 
Engl far- deviſed it to the eldeſt Son in Fee, upon Condition that he pay to the Wife « 


Trender'd to he Deviſor 1001. at a certain Day. He did not pay the Money at the 1 


the Uſe of Day. Man wood doubted whether the youngeit might enter cr no: 


his Will, upon his Brother's Moiety as by a Limitation implied in the Eſtate, if | 


nnd after re e I „ 1 
b = ng be not pertormed. D. 316. b. pl. 5. Mich. 14 & 1 

VVV . . 

Life, Re- 5 


mainder to his eldeſt Son, paying 40 8. to each of his Brothers and his Siſter ævithin 2 Years aſter bis Ne 
| Death. The Court held this a Limitation, and not a Condition; for it it be a Condition it extin- 
guiſhes in the Heir, and there would be no Remedy for the Money; but being a Limitation, the Law 
will conſtrue it that on Non-payment his Eſtate ſhall ceaſe, and then the Law will carry it to the 
Heir by the Cuſtom, without any Limitation over; and Judgment accordingly. Cro. E 204. pl. 9. 
Mich. 32 & 3; Eliz B. R. Wellock v. Hammond.- 2 Le. 114 pl. 152. S. C. adjudged a Limi- 
tation. 8. C cited very full, 3 Rep. 20. b. 21. a. as adjudg'd accordingly, and that fo the Doubt in D. 
14 Eliz. 319 moved by Man wood is well reſolv'd. 8. C. cited per Cur, Cro. ] 592. — 8. C. cited 


Arg. 2 Brownl. 69.——S. C. cited 10 Rep. 41.8. C. cited Lat. 9.8. C. cited Cart. 93. | 
A ty bolder in Fee of Lands in Borough Engliſh had Iſſue three Sons, B. C. and D. and ſurrender d it 
to the Uſe of his Will, by which he deviſed it to C. in Fee, upon Condition be ſhould pay to bis 4 Daugl- 


ters 201. a piece at their full Age, and dies; B. had Iſſue 2 Daughters, and dies; C. is admitted, 


and does not pay the ſaid Sums to the Daughters at their full Age; D. in the Name of the 2 Daugh- © 
ters of B. enters, and they diſaſſent, and after he enters in his own Name, and ſurrenders to the Us = 


of the Defendant, who is admitted. It was held by all the Juſtices except Williams, that it is a Con- L 
dition; for it ſhall be expounded according to the Common Law, where it is not neceſſ ary to expound * 


5 


5 otherwiſe, Cro. J 56. pl. 2. Hill. 2 Jac. B. R. Curtis v. Wolverſton. a 


9. A Man deviſes his Houſe and certain Land to his Father for Lit, "4 


Proviſo that if he will inhabit upon it, then it ſhall remain to the Lu; 
this was adjudged to be no Condition, but a Limitation of the Re- 
mainder, and that the Heir of the Deviſor cannot enter for the Non- 


performance. Dal. 117. pl. 12. 16 Eliz. Anon. 
And. 184. 


pl. 220. 


io. The Mot her having 2 Daughters, E. and F. covenanted to ſand 


Paine v. ſeiſed to the Uſe of E. the eldeſt in Tail, upon Condition that ſe pay 10 F. 


Samms S C. 300 /. within a Near after her Deceaſe, or after F. ſhould be 18, and if UL 
but S. P. fail, or die without Iſſue before Payment, then to the Uſe of F. in Tall. 
does not The Mother died, E. married and had Iſſue, but died ſoon after with 


clearly ap- ls 
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He, te'ee the Time for Payment. 


— 


Limitation Ol 


Limitation. 
Paine. 


2 


1 Le. pl. 233. Mich. 30 & 31 Eliz. C. B. Samms v 


11. Limitation Aetermines the Eſtate ithont Entry, 
Prin. 11 Jac. in Mary Portington's Cafe. 


12. Condition defeat the Iſtate, and all Remainders depending upon 
it, and the Party or his Heir only thalt ae Benefit of it; but Limita- 
tion determines the Eſtate, and the Remainder continues upon it. Jo. 
58. Mich. 22 Jac. B. R. in Caſe of Foye and Hynde. _ 5 
13. that if A. was Tenant for Lite, Remainder to B. in Fee, on 
Condition that A. being a Feme ſole continues a Widow; if A. marries, 
the Heir enters, and deteats che Eſtate of A. and ot B. alſo; but if an 


tion, and the Remainder to B. ſhould be 
Jac. B. K. in Caſe of Foy v. Hynde. 


by way of Remainder, or otherwite. Say, 77. in 8. * 


tion. 2 Syd. 130, 131. 151. Paſch. 1659. B. R. Fynmore v. Crockford. 


The Court held clearly as to the pear. — 
ng without Iſlue, the fame is not a Condition, bur rather a 
+ che Eſtate, and they amount to no more than what the 8 
law ſaich without them, (viz.) I the die without Iſlue, the Eſtate tail Gouldsb. 81. 
would be ſpent by that Means, and &oes not ceaſe, or is cut off by any 


10 Rep. 40. b. 


8 Rep. 34 


2» 


C. and 


pl. 22. 
Plain v, 
Sams, S. C. 
but 8 P. 


docs not ap- 
pear. 


8. P. Co. 


| Lit. 214. b. 
— 2 Mod. 7. cites the Caſe of Williams v. Fry. S. P. 


The Nature 
of a Condi- 
tion is to 
draw back 


the Eſtate 


to the Fe- 
for, Do- 
nor, or 


Leſſor; but 


Litate had been granted to A. Durante Viduitate Remainder to B. and a Limitation 
after A. had married, the Eſtate of A. had determined by the Limita- carries the 
granted. Jo. 58. Mich. 22 E 


ſtate fur- 
ther, Per 


Le. 299. 


* 14. Ifone Deviſe a Term to A. paying to B. ſo much per Ann. and for Non- 
= payment, that he may enter into Parcel, this is a Limitation not a Condi- 


15. Deviſe to F. his eldeſt Son for Life, Remainder to him in Tail, Re- 


= mainder 20 R. in Tail, Remainder % M. in Tail, Remainder to M. in Tail, 
= 7:0vided, and upon Condition, that F. and his Heirs ſhall pay to the 3 


Brothers an Annuity of 20 l. a Piece out of the ſaid Lands, and that he ſhall 


2 


tion the Eſtate were fruſtrate and the Heirs at Law ſhould have Ad- 
= vantage ol it, A Deviſe to the eldeſt Son, tho? it be by Words of a 
Condition, yet it is a Limitation, and upon the Limitation it ceaſes 


marry a Wife of 1000 J. Portion, upon Default whereof he deviſes all theſe 
= Lands to his 3 Sons and their ſeveral Heirs Male for ever, as betore is limi- 
= red, equally to be divided amongſt them, and that ir thould be lawtul 
to enter &c. Tho' this Deviſe is ſaid to be upon expreſs Words of a Con- 

= dition, yet it is but a Limitation of the Eſtate; for if it were a Condi- 


withon: Eutry or Claim, and cites Boraſton's Caſe, 3 Rep. fol. 21. So 


that by the Breach or Non-pertormance the Eſtate of J. ceaſes, and ir 


B now veſts in R. Cart. 111. Hill. 18 & 19 Car. 2. C. B. per Bridgman 


Ch. J. in Caſe of Rundale v. Eeley & al'. 
156 . It is the Office of a Limitation generally to 


vantage of a Limitation. 


but he ſaid, that there is a Difference between a Limitation dependant upon 


| | Cant on Payment of Rent Which ariſes out of the Land, which by its 
Creation may have Continuance of ſucceſſive Acts; but that this Diffe- 
= Tence does not extend to the Caſe of a Dummodo ſolverit Redditum. and 
tderefore will require a particular Anſwer. That the principal Caſe is 


Be * . . . . - 
but "tis not ſo in the Limitations in the 


© | other Caſes ; and tho' the 
Fooks cited all concur, that the Eſtate det 


ermines withour Entry or 
Claim 


ct a Kent iſſuing out of Land and to have Continuance in ſucceflive Acts, 


4 It | determine the tate with- 
= ent Entry or Claim, and that a Stranger at Common Law may take Ad- 
; Agreed and admitted by Serjeant Jones, Arg. 


4 collateral ſingle Act to be performed unica Vice, and a Limitation depen- 


aine's Caſe. 


—— 


Walmſley J. 
pl. 409. Mich. 28 Eliz.— — Limitation is when the firſt Eſtate is deſtroy'd, and new Eſtate limited 
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nion in Mary 
in M. Portington's Caſe, but ſays; that the Current of Authorities ſince are other wiſe. 


leaſe (W). 


Argument of the Caſe. Br. Releaſes, pl. 39. cites 43 Aſſ. 12. 


Conditions. 


— 


Claim, yet no Authority has been cited, where, in caſe of a Rent, c. 
Eſtate ſhall determine without Demand of the Rent; the Reaſon wher g 
of ſeems to be, becauſe there is other Remedy for the Rent wit hon. 
ſuch Rigour, but not in the other Caſes. 2 Jo. 32. Hill. 19 Car. 2 in C410 
ot Tuſtian (alias Tufton) v. Temple. | 5 


Raym 236 17. The Earl of N. deviſed a Houſe and Lands to his Wife for Lig. 
2s b and afrer her Death to his Grand-danghter A. K. and the Heirs of her Bd, 
$ C.refolv's. provided always, and upon Condition, that ſhe marry with Conſent of his ſar 
hat it isa Wife c. but otherwiſe he bequeaths it to P. It was held, that this Pro 
.imiration viſo made a Limitation of the Eſtate to let in the Remainder Man; S 
838 tho' the Word Condition be uſed, yer limiting a Remainder over make, 
for tho' the it a Limitation ; and it it were a Condition, then none could enter for 


Words are Breach of it but the Heir, which ſeems to be againſt the Intent of the 
expreſs Teſtament. Vent. 199.Paſch, 24 Car. 2. B. R. Fry's Caſe [als ] Fry v. Potter 


'ords of a 
Condition, yet they muſt always be conformable according to the Intention of the Parties, and cite; 
ſeveral Caſes by which it appears, that Words of Cor dition ina Will ſhall enure as a Limitarions: ard 
tho' in Mary Portington's Caſe, 10 Rep. it is ſaid otherwiſe, ver that is but an accumulative Reason 
which was not neceſſary.— 2 Lev. 21. S. C. adjudg'd accordivgly. —— Mod. 86. Porter v. Fr 


§. C but the Word (Provided) is not mentioned, but only the Words (Upon Condition) 8 0 
cited per Cur. 2 Salk. 5 0.— Vent. 202; 203. in S. C. Hale Ch. J. ſaid, that this had received 1 


many Reſolutions as ever any Point did, and cites ſeveral Caſes, and ſaid, that nothing but the ()j. 
Pottington's Caſe, 10 Rep. 41. was againſt it.—-Venr. 322. cites the S. P. in 10 Rep 
F. in 10 Rey, 


18. Holt Ch. J. ſaid, he ſaw no Reaſon why expreſs Words of Conditi- 
on might not be conſtrued as a Limitation in Deed as well as in a Will 
tho the Law had not been carried ſo far. 2 Salk. 570. Trin. 3 Anne, 
B. R. in Cuſe of Page v. Hey ward. 33 g 


4 5 


— 


Bo (L) Upon what Conveyance it may be annexed. 


dition, pl. 14. 3. 2. b. 


Fitrh. Con- 1. A | Releaſe of all his Right may be upon Condition. 17 E. 


cites 8. C. 8 5 
and 17 Aſſ. pl. 2. — 


Co. Litt. 2714. b. S. P. where it is made by a Diſſeiſee. . — See Tit. Re- 
A Releaſe may be made upon Condition, per Penroſe and Perle, which was affirm'd per Cur. in the 


A Man cannot releaſe aRizht or Cooſe in Action upon Condition, and reſerve the Thing by the Condition ; for 


all is gone by the Releaſe, and the Condition is void; Quzre inde &c. by the Opinion of Fineux. Br. 
| Releaſes, pl. 32. cites 21 H. J. 24. | 


—— Br. Conditions; pl. 84. cites S. C. & S. P. by Fineux Ch. . 
A Releaſe cannot be on Condition, nor for a Time. Kelw. 88. a. pl. 2. and Sg. a. pl. 8. Hill, 


22 H. 5. 8 5 | 

3 Bebt Defendant pleads one of the common Letters of Licence under the Hand and Seal of the Plan- 
tiff, whereby he gives the Defendant Liberty for three Months, and covenants, that if be ſhould ſur er 
moleſt him in that Time, the Defendant ſbould be acquitted of the Debt; and that be did ſue him, Ert. 
Plaintiff demurs. The Quære was, If this ſhould amount to a Releaſe ? and held by the. Court, that 


it being under Seal, and the Plaintiffs own Agreement, it was not barely a Covenant, but a Releaſe 
upon Condition, and accordingly udgment for the Defendant. 2 Show. 446. pl. 411. Mich. 1 fac. 2. 
B. R. Mackbeth v. Cobb. —8. C. cited, and S. P. ſeems to be admitted. Arg. Show. 251, Mich. ; 


YI 


Sce(N)pl. 2. Tf à Copyholder ſurrenders to the Lord to * do his 10 ill, 195! 


3.— The Canditton to pay 151. this is a good Condition. Dich. 2 Jac, B. 
8 Cardens Caſe, per C uhr. | — 


(Faire) 3 8 OE 
which ſignifies either to make or do, which Mr. Danvers tranſlates to make; but it ſeems (to do) beſt 
anſwers the Mcaning here. —. 
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BE citcs 44 AT. pl. 3. 8. P. — 


Condition. 
| 1 Lee. Perk. S. 56 3. cites 29 Aſſ. 17. 8. P.—— Br. Deviſe, pl. 16. cites S. C. — Br. Conditions, pl. 
111. cites S. C. . | 5 


cauſe the Statute gives Liv 


2 Rent in Recompence of her Dower, which 
= ant replied that it was upon Condition, that if the Rent 
= within a Month, the Rent ſhould ceaſe, and the Deed ſhould be void. It 
nu as held to be no Bar of Dower, and Judgment for the Demandant, and 
the Plaintiff was reſtored to her Dower without having made any De- 
mand of the Rent. 

Wentworth v. Wentworth. 


ü 5 7% bis Wife for Life, Remainder to his cwn right Heirs, provided if his Son 
unterrupt his Wile, it ſhould be to the Uſe of the Wife and her Heirs. A 
made a Leaſe for Years to begin 


Conditions. 65 


Leſſee may ſurrender upon Condition. 14 E. 4. 6. adjudged. , A 
2 4. {adrew Corbet. 28. b. f 44 All. 3. —— 
C9. 4. Ladreto Corbet. 28. U. f 44 All. 3. eise K 4. 
„bat this in the large Edition ſeems miſprinted, and that it ſhould be 7 E. 4.6. as in Roll, and 
„are the other Editions.) Br Conditions, pl. 156 (155) cites 8 C. that it was upon ee 
rendeing Kent, and for Default of Payment a Re entry; but Brooke ſays, that it ſeems it ought ro be 
by e indented gr. Dower, pl. 74. cites S. C. that Surrender may well be upon Condition. | 
Surrender may be upon Condition, and therefore Brooke ſays it ſeems to him that a Releaſe may. 
Br Conditions, pl. 193. cites 7 E. 4. 29. and 43 All. 2. Note, by the Juſtices and Serjcantss 
that a Mun may + ſurrender a ＋. erm upon Condition coithout Deed ; Contra of an H ſtate for Life ; for this 
$3oht to be by Deed. Br. Conditions, pl. 149. Cires 7 E. 4. 29. + Br. Releaſes, pl. 34 cites S. C. 
411 Brooke fa ys, the ſame Law ſeems to be of 2 Releaſe. —- Releaſe may be made upon Condition, per 
P.nroe and Perle, quod affirmatur per Cur. in the Argument of the Caſe. Br. Releaſes, pl. 39. cites 5 


+ Br. Surrender, pl. 37. cites 8. C. Firzh. Aſſiſe, pl. 355. cites S. C. 


Fitzh. Af. 
| ſiſe, pl. 355 
cites S. C. & S. P.--——Br. Tender, pl. 40. 


4. A Conſicmation may be upon Condition. C0. 5. Ford, 81. b. 


Br. Surrender, pL 37 


| 5. A Deviſe of Lands deviſeable was good at Common Law upon 2 my 
D. 3 . 12) . „ EETEN aſe 


Warren v. 


6. A Deviſe of an Uſe at Common Law was good upon Condition. 


85 


"7. A Devie within 32 & 34 H. 8. map be upon Condition, be- 
ty to devile at Dlealure. D. 2, 3. 
a. % „ N 


8. A Man cannot releaſe a perſonal Thing, as an Obligation upon 
a Condition ſubſequent, but the Condition will be void, becauſe a 
perſonal Thing being once ſuſpended ts perpetually extingutſhed, 
Hill. 9 Car. B. R. between Barkly and Parks, per Cur. agreed. 
9. Bur a Man may releaſe a perſonal Thing as an Obligation or 
ſuch like, upon a Condition precedent, for. there the Action is not ſuf 
pended till the Condition performed. BB. 10 Car. B. B. between 
Barkly and Parkes, adjudgev upon a Demurrer, where the Releaſe 
was of an Obligation with a Droviſo, that he wha releaſed might 
enjoy 1201. due by J. S. at a Oay then after to come, which was a 
Condition precedent, as the Court then adjudged tr —(— & 
10. Land was given in Tail, ſo that the Donee may alien in Profit of _ 
his Iſſue ; and per Wilby this is a good Condition; Brook ſays quere 


it he may alien. Br. Taile & Dones &c. pl. 7. cites 46 E 3, 4 


* 


11. Contra of a Gitt or Grant of Land, Franktenement, or Chattel, 


ere the ſame Thing paſſed ; but by the Releaſe the Choſe en Action, 
or Right, is extinguithed, and can't be reſerved by Releaſe. 
inde. Br. Conditions, pl. 84. cites 21 H. 7. 24. Per Fineux Ch. |. 


uUXTC. 


12. In Dower the Detendant pleaded, that he dedit & conceſſit to her : 


ſhe accepted of. The Demand- 
ſhould not be paid 


Cro. E. 451. pl. 19. Mich. 37 & 38 Eliz. C. B. 


13. A. made a Feoffment to the Uſe of himſelf for Life, Remainder oor God- 
rey Arg. 
ſaid he + mg 
4 ; | * Ccived the 
after his Deceaſe, and died; the Son Reaſon to be 


8 diſturbs 


” —_ « 6 0 - 
rn 1 2 


66 . Co ditions, 


| Becauſe the qiiturbs the Wite Reſolved per 2 |uitices that no Ute would arte 00 
Uſe limited give the Wife the Fee. Arg. Cro. E. 765. cites it as Hill. 42 Eliz, 


— 


to the ri , 

Heis righ x igh v. Burton. 

the ancient 2 : CNY 

Reverſion, and no new Eftate, and that a Condition cannot be annexed thereto. Ibid. Mo. 542. pf 

1022 Mich. 41 & 42 Eliz. Barton's Caſe — 8. C. reſolved by Popham and Anderſon Ch. that 
the future Uſe was check'd by the Leaſe, and that it never ſhould ariſe by reaſon of this Diſturbance 


14. If a Condition be Sag fo upon Condition, the Releaſe is good, ang 
the Condition void. Co. Litt. 274. b. 0 


(M) Upon what Act it may be created. 
Atornmint 1. PHE Tenant cannot attorn to the Grant of a Seignory upon 
trig ne [ Condition, becauſe this is but a Conſent, and no Juterex 
uon, the Paſles from him. Vide 15 E. 3. Alliſe 9. 

is Told: beceuſh the Grantee is once ſettled. But this is to be underſtood of a Condition ſubſequen, 
and not of a Condition precedent, for in this Caſe the Condition precedent is good. Co. Litt. 274. b. 
2 Rep 68. a, S. P. for there is no Attornment till the Condition is performed. —5 Rep. $1. f. b. 
Paſch. 37 Eliz. C. B. in Ford's Caſe. S. P.— The Learning of Attornments is now of very little Ur 


| fince the Stat. 4 Ann. Cap. 16. 8. 9,10. and 11 Geo, 2. Cap. 19. S. 11. | 


* . A — 
. 8 2 7 RY EDT 


2. If a Man deviſes a Term to J. S. and the Executors aſſent that F. 9 
and F. N. Hall have the Term, or that F. S. ſhall have it upon Condition ; 
in this Caſe J. S. ſhall have the Term ſolely and abſolutely ; for after 
the Aſſent of the Executors, he is in by the Deviſe; per Cur. 4 Rep, | 
"4 4. 4 Foy: Gm CD 
3. A Reſignation by a Parſon cannot be upon Condition, becauſe it 
is a judicial AF to which a Condition cannot be annexed, no more than | 
an Ordinary can admit upon Condition, or a judgment be confetled | 
upon Condition, which are judicial Acts; Arg. And afterwards upon | 
Arguments given in Writing by the Civilians, Judgment was entted 


accordingly for the Plaintiff. Ow. 12, 13. 34 Eliz. C. B. Gayrton's 7 

' Cro. ] 614. 4. Executor cannot deliver a Legacy conditionally. Per Fenner, to | 

1 . fy which Popham agreed. Cro. E. 462. pl. 8. Hill. 38 Eliz, BR. 1 

18 Jac. B. R. | I 
the'S. P. admitted per Cur. In ſuch Caſe the Condition is void. Arg. Roll Rep. 140.8. P. 


admitted Cro. E. 462. pl. 8. by Fenner, and agreed by Popham. 


Such Aſign- g. The Heir cant . 
r Heir cannot % gun Dower upon Condition. Per Fenner J. to 


and ſne is Which Popham agreed. Cro. E. 462. in pl. 8. Hill. 38 Eliz. B. R. 


in Paramount. Arg. Cro, E. 451, 452. in pl. 19. Cro. J. 614. pl. 4. Paſch. 18 W 
S. P. admitted E 8 17517 455 P 9 | 0 J 14. Pl 4. Paſch 18 Jac. B. R. the 


Cro. E. 461. 6. A Licence to a Copyholder to make a Leaſe for Years cannot be made 


pl. 5 ul. to be void by a Condition ſubſequent to the Execution thereof, to undo | 
B. R. Had- that which was once well executed; But there may be a Condition pri- - 
don v Ar- Ccedent united to it, becauſe in ſuch a Caſe it is no Licence until the * 


rowſmith. Condition performed. Agreed per tot. Cur. Poph. 106. Hill. 38 Eli 
S. C& 8 P. in Caſe of Hall v. Arrowſmi tn. — — — 


by Fenner 2 9 
that a Lord cannot limit a Condition in his Licence; becauſe he gives nothing, but only diſoenſss 
with the Forfeiture, and all the Eſtate paſſes ſrom the Copy holder, and conſequently cannot anner? 


Condition; ro which Popham agreed. ——Ov. 72, 73. S. C. & S P. held accordingly by Popham and 
Fenner; but Clench e contra.—— Noy 171. Hart v. Arrowſmith, C, 


72 
3 1 : . 0 
: : 


7 | 5 Charter of Pardon to a Man of his Lite upon Condition. Co. Lit 
FR, Abſolutereſs, Purity, and Indebility [Indelibility] of natural Allegiance. Co. Litt. 129. a. 


Conditions. 


Y 
tt _— Dt. 
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—— ͥ p — 


5 upon Condition precedent or ſubſequent, and ſo the King may make 


75 cauſe once tree in that Caſe and always tree. Co. Litt 274. b. 


Litt. 300. b. 


In thele Caſes the Condition 1s void. 


ion; 
atter 


auſe it 
e than 


felled 


5. 9. 


Rep. 


$ upon 
entred 
yron's 


er, to 
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R. 


e made 
-0 undo 
ion pre- 
ntl the 


diſoeaſs 
Jt annex A 
pham 4 


Lettes 


Letters Patents of Denization made to an Alien may be either But one can- 


a not be natu- 
ralized upon 
c. Condition, 
becauſe it is 
againſt the 


8. An expreſs Manumiſfion of a Villein cannot be upon Condition, be- 


9. It a Parſon charges the Glebe with a Rent, with Conſent of the Or- 
* ginary, this is not good without the Aſſent of the Patron that has the 
Pee ſimple to make the Charge perpetual; but ſeeing this Aſſent of Ihe 
= Patron is in reſpect of his Intereſt, his Aſſent may be upon Condition. Co. 


10. An Affignment of Dower cannot be upon Condition, nor an Aſſent 
to a Legacy; an Admittance of a Copyholder cannot be upon Condition. 


— 1 2 1 7 


x 85 or 76 — 1 ; ſy oh 4 f * 8 * . * ——— K : 2 —— 1 — 
4 h n 5 ; . ' 


| ; 5 How. | pl. 1.] | 


5 12 
3 dition. 21 E. 4 i | 


4. d Contract may be upon Condition. 44 E. 3. 28. 


in Caſe the other would pull it down and carry it; by which the other ſaid, that t 
= ſimple, and the other e contra. Br. Conditions, pl. 28. cites 44 E. 3. 24, 28. 1 0 


* * 
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ceͤleris fiat inde Juſtitia alioquin redear, &c. Br. Conditions, pl. 236. 
Ades 43 AM. 35, 
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(O) How to be created | and pleaded.) 
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ack. 41 E. 3. IO, b. 


I not know but a Man might make an Obligation in a Letter if he puts his Hand and 8 


A Canin of an Obligation ts good, if it be wrote upon the Juſtice 


(N) To what Things Conditions may be annexed. [And 


I. T\Eofment of two Acres upon Condition, and for Breach that 
= LT be may re-enter but in one, this is good, D. 3. Ma. 
2. 4 Tenth may be granted by the Clergy to the King upon Ton- 
= der ſurrenders tu the Lord * to do his Will, upon PARANL 
Condition that he ſhall pay to him 10 J. this is a good Condition. Fol. 913. | 
SY Ds ; See (L) pl. 2 and the Note there. TY 


ts in Debt 


r a Houle 


* ſold to the Defendant for 101. who ſaid that it was ſold for 10 l. and that the Plaintiff ould , h 
= and carry it to him, and that then he would pay the 10]. and ſaid that he was at all '1'imes 


pull it down 


ready to pa 
he Bargain of 


J. Matter of Record may go upon Condition ſometimes. Br. Con- 4: Charte of 
ditions, pl. 236. | e 1 | 


Pardon is 
granted 


ſometimes upon Condition, Ita quod ſtet rectus in Curia &c. and Conuſance of Plea is granted Jta quod 


And Conſultation was granted upon Prohibition, upon Condition that it ſhould not be prejudicial to the Prefen- 
f tl tation of the King. Ibid — Br. Conſultation, pl. 10. cites 43 E. 3. S. P.— Br. Spolia 1 
3. R the Þ N 


tion, pl. K . 


Charlton 
ſaid, He did 
eal to it. Vern. 
114. 
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Default of Payment aRe-entry &c by force whereof the Leſſce is ſeiſed as of Freehold, and after He kt 


Conditions. 


. e 

, | in the Caſe of Moore v. Hart. —S. P. Notwirhſtandirg that it be not the Decd , 
the Obiiee: gs contra, if the Condition be tack'd to the Obligation, per Thorpe and K irton, 1 
non negatur. Br. Conditions, pl. 19. cites 41 E. 3-16 {'0 is the large Edition, but the Imaller Egi. 
tions are 41 E. 3. 10. ] — Fitzh. Þarre, pl. 196. (but miſprinted 156.] cites 8. C&S PP. admitteg. 
Br. Faits, pl. 7 cites S. C. & S. P. by Thorpe and Kirton. See Tit. Faits. (G) per totum— 


See Tit. Indorſement. 


2. A Condition to perform a Matter in Fact, without Writing, jg 
good. 11 D. 6. 25. b. 3 he 
3. As in an Jndenture a Man may bind himſelk upon Condition 
to perform all the Covenants beten them made tor the Permuratig, 
of a Benefice of which there is no Writing. 11 Þ. 6. 25. b. 
4. So ik the Obligation be indorled upon Condition co ftand to the 
| | Award ot J. 8. this 18 good. "I I). 6. 25. D. M 5 
S. P. Br. F. A Man may aver a Leaſe tor Years ta be upon Condition 
Monſtrance and plead the Condition without ſhewing the Leed rhereot, becauys 
ee o it is but a Chattle. J H. 4. 11. Pill. 15 Car, B. R. between Par 
16. Tho'a and Oldreeme, ADJUDged upon a Demurrer, but not moved to the 


Man can't in Court. Intratur Mich. 15 Car. Bot. 375. 


any Action 8 | 3 e ag i ad et i cg, 
plead a Condition concerning a Freehold, without ſhewing Mriting of this; yet he may be aided by the r 


* 


at large in Aſſiſe of Novel Diſſeiſin, or in any other Action where the Juſtices will take the Verdi | 


of 12 Jurors at large As if a Man ſeiſed in Fee leaſes to another forLife «vithout Deed rendring Rent, and 


ent 


is behind, by which the Leſſor entreth, and Leſſee arraigns an Aſſiſe of Novel Diſſeiſin, Leſſor pleads, that 


pe did no I/rong nor Diſſeiſin, and upon this the Aſſiſe is taken; In this Caſe the Recognirors of the A. 


ſiſe may give their Verdict at large, As to ſay, that the Defendant was ſeiſed of the Land in his De. 
meſbe as of Fee, and ſo ſeiſed let the ſame Land to the Plainiitt tor Life, rendering ſuch a yearly Rent 
payable at ſuch a Feaſt, &c. upon ſuch Condition, that if the Rent were behind at any ſuch Feaſt x 
which it ought to be paid, theo ir ſhould be lawful for the Leffor to enter & by force of which 
Leaſe the Plaintiff was ſeiſed in his Demeſne as of Freehold, and that afterwards the Rent was behind 
at ſuch a Feaſt &c. by which the Leſſor entered into the Land upon the Poſſeſſion of the Leſſce, ard 


prayed the Diſcretion of the Juſtices if this'be a Diſſeiſin or not; "Therefore becauſe it appears, that thi; 


was no Diſſeiſin to the Plaintiff, inſomuch as the Entry of the Leſſor was congeable, the Juſtices ought 


to give Judgment, that the Plaintiff ſhall not take any Thing by his Writ. And ſo in ſuch Caſe the 
Leſſor ſhall be aided, and yet no Writing was ever made of the Condition; for as well as the Juroy 


may have Conuſance of the Leaſe, they alſo may have Conuſance of the Condition which was declared 
and rehearſed upon the Leaſe, Litt. S. 366.——And fo *tis of a Fecftment in Fee, or Gift in Tal 
upon a Condition, altho' no Writing were ever made of it. Litt. S. 367. © | 


ee Tu keis 6, (80) d Man may plead, that a Leaſe ſor Years of Land, ora | 
"006. C88] Grant ofa Yard, was made by Guardian in Chivalry upon Condition 


per totum. fc. without ſhewing any Writing ok the Condition, becaule it is 
%%% Keal ” INE SB, 365. Eo 
* It hould 7. So it fs of Chattles Perſonal, and Contracts Perſonal. Litt, 


8. Tf a Condition have falſe Latin in it, yet if any Senſe may be | 


2 in it by the Words within the Condition, it ſhall be good. 


_ : P 2 — 


8 . on : 
a f 4 5 . - _ 4 


(P) How it may be created. 


pr. Verdift, 1. IT a Man grants a Rent for Life, a Condition cannot ben 


S. C. and 


pl. 64. cites nexed to this unleſs it be by Deed. 33 Aff, 2. Curia. 
S. P. admitted. Fitrh. Verdict, pl. 42. cites S. C. & S. P. admitted, = 
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for} 


Firzh Aſſiſe, 2. If d Man agrees with me to make a Feoffment tu me upon Cor 5 


oa dition, and atter makes a Charter of Feoffment without any Cor- 


dition, and after makes Livery ſecundum Formam Chartz with9! 


a! | 
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3 
) the | 


tion 
Quie 
Utter 


0 the 


Vercia | 
erdit | 
and I 7 | 


e Rent 
is, that 
he Af. 
his De. 
y Rent 
Feaſt at 
Which 
behind 
ce, ard 
hat this 
sought 
Daſe the 
e Jurors 
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in Tal F 


nditlen 
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Lit 


may be | 
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bis Countel and aid therein. 41 E. 3 6. 


, ora | 


Conditions. . 
'1 anp Condition. this is abſolute without any Condition, for the Lt- 


ver 15 not made according to the Agreement, but according to the 
Charter. 34 All. 1. Dubitatur. | 


(Q) Condition in Deed. How. 


| & Br. Conditi- 
alios uſitat' fuit; and avers the Uſe to Have been, that every On, pl. 167. 


| N cites 22 E 4. 
one that hath it ſhall attend upon the Maſter tour Times in the Year, 1) 8. 5b. 2 


x A Corody granted for Life ſecundum quod prius per J. H. 


= otherwiſe ſhall forfeit it, this is a good Condition which rekers to wureg. 


bother Matters, though not ſhewed in certain that they were done, 
2. Ik an Annuity be granted pro Conſilio, & Aurilio habendis, Cho, the 


— 
* 


: . and does not mention in What Matter tt ſhall be, yet it may be averr'd Deed does 


2 en NY not make 

= he was a Phyſician, or a Mai of the Law, and it was granted for quaion 
. what Counſe! 

5 „„ -, - oy 

ſhall give, yet when he ayers that the Plaintiff is a Phyſician, it ſhall. be intended to be in ſuch a Thing in 


I cohich the Plaintiff bas moſt Skill, by which the P laintiff ſaid, that the Annuity was granted to reſign 


ſuch a Benefice ; _ it he may aver other Cauſe than is expreſſed in the Deed of a Thing which 
cannot paſs but by Deed ; and it was agreed that the Demand of Conſilio & Auxilio is not double; 


> quod nota ; but the principal Caſe was not adjudged. Br. Annuity, pl- 7. cites 41 E. 3. 6. 19 —Firzh, 


Annuity, pl. 19. cites 8 C. 


3. So if the Grantee be learned in two Sciences, yet he may aver 88 <2 þ 
the Grant was tor one in certain. 41 E. 3.6. b. 3 
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(R) How it may be created. In what Caſes awthout 
Decd. And in what not. Bk 
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. A Condition cannot be reſerved without Deed indented. D. See (O)p! 5. 
LT R199 ens roy 0 oo Goa Bok - 
= | 5 1 | 2 | 1.— A Con- 
die ag be without Deed by Livery. D. 127. a. pl. 52.— 


| \ If a Man makes a Deed of Feoffment to 
= ar. cer, and in the Deed there is no Condition &c. and when the Feoffor will make Livery of Seiſin 
= unto him by Force of the (ame Deed, he makes Livery of Seiſin unto him upon certain Condition; in 


= this Cale nothing of the Tenements paſſes by the Deed, for that the Condition is not compriſed within 


4 the Deed, and the Feoffment is in like Force as if no ſuch Deed had been made. Litt. S. 359. — 1 


= this Caſe the Feoftor, upon the Delivery of Seiſin, muſt expreſs the Eftate as to him and his Heirs, or 


to the Heirs of his Body &c. Co. Litt. 222. 6. 


2. It was ina Manner agreed, that a Condicion may be implicd, tho 


flit be not preciſely expreſled in the Deed, as in the Caſe of a Parker, 


that at all Times atter the Grant he ſhall preſerve the Game. Br. Con- 
, 7 
3. It a Man leaſes Land upon Condition, or grants a Ward upon Con- 
1 dition, this may be pleaded without Deed ; but Eſtate upon Condition 
dt Franktenement cannot be pleaded without Deed in a Real Action, nor 


Peerſonal, without ſhewing Deed ; Per Vaviſor; Quod tota Curia con- 


Cellit. Br. Conditions, pl. 249. cites 11 H. 7,21.” 
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Conditions. 


4. It an Agreement be made between 2, that the one ſhall infecp i, 
other upon Condition, in Surety of the Payment of certain Money, and after 
the Livery is made to him and his Heirs generally, the State is holden 
by ſome to be upon Condition, in as much as the Intent of the Parti 
was not changed at any Time, bur continued at the Time of the LI. 
very. Co. Litt. 222. b. | 


(S) At what Time it may be created. 


* Br. De- 1. IJ a Diſſeiſee releaſes to his Diſſeiſor all his Right, and at a OW 
«Woes A after the Diſſeiſor by Indenture grants that it he pays fo much | 
Po, at a Day certain, the Releaſe thall be void; this is a void Con: | 
the Right klon as to revive the Right to the Diſſeiſee. Br. Conditions 11 
Vas extin- * 43 All. 12. per Cur. f 44 per Cur, Contra + 17 All. 2. Conti 
guiſhed ten 31 All. 2. adjudged; but Quzre, Oubitatur, 32 Alf, 11. 
Fae Releaſe. —Br. Releaſe, pl. 39. Cites S. C. agreed per tot. (uur. ] Br. Conditions, f. 43 
122. cites 8. C Fitzh. Conditions, pl. 18. cites 8 C. + Br, Conditions, pl. 103. cites$. C 
—— Fitzh. Conditions, pl. 14 cites S. C. —— Co. Litt. 236. at the Bottom, S.P. 5 


| HftheCon- 2. But ſuch a Condition may well be created at che ſame time tit 


dirion bad the Releaſe was made, tho it be by another Deed, Br. Cond: | 
| 2255 Deed: tions 115. 32 All. II. ” 43 All. 44. 5 : z 9 Rd 


or both | © 1 | Z CO np, | 
Deeds had been, deliver'd together with Condition to revoke the Releaſe, it was not denied but thi | 
it had been good, Br. Conditions, pl. 115. cites 31 Al 32. Br Conditions, pl. 122. 


| cites S. C and thereby Penroſe and Perle held a Releaſe may be upon Condition well enough, if it be 
contained in the ſame or another Deed deliver'd at the ſame '\ ime with the Releaſe; Quod affirmatut 
per Curiam, and not denied. Fitzh. Conditions, pl. 18. cites S. C. Br. Conditions, pl. 10;, | 
cires 17 Aſſ. 2. S. P. accordingly.— Br. Releaſe, pl. 39. cites 43 Al. 12. S. P. by Trefilian ad 

Wi iiche, quod Curia non negavit.— Br. Defeaſance, pl. 11. Cites 8. C. & S. P. — Co. Litt. 236. b S P. 
accordingly ; for it is a Maxim in Law, Que incontiaenti fiunt ineſſæ videntur. 
per Cur. and cites 17 Aſſ. 2 & 43 Afl, Os on od 


3. In Aſſiſe, the Tenant pleaded in Bar, that the Ance/tor of the . 
nant enfeoffed the Anceſtor of the Plaintiff” without Deed, and delivered the | 

Seifin upon certain Conditions contained in certain Indentures made between 

the Parties, and for the Condition broken, he as Heir entred; and it 
appears there that it the Livery had been made ſimply, and aſter the 
Indentures had been made upon the Condition, the Indenture had com: 

too late. Br. Conditions, pl. 110. cites 28 Aſſ. J. : 
4. In Aſſiſe a Man made /imple Feeffment, and after by Deed rehearji; 
it, the Feoffee granted to the Feoffor, that if the Feoffor pays 10). by ſuch | 
Day, that the Deed and Feoffment ſhall be void. Per Tank, Deſeaſance 
cannot be of Effect of Lands which paſs by Livery, if the Livery e 
not made as well upon the Defeaſance as upon the Charter of Feotlme, 

and XL 1 Opinion of the Court was with him. Br. Conditions, pl. 113. cites 

30 Afl. 11. N 7 55 : 
* The Right 5. In Aſſiſe the Tenant pleaded Releaſe of the Plaintiff of all his Rig 


mary yo made to him, then Tenant of the Land, and ſhewed the Deed; ttt | 
guiſhed by 


2 Rep. 7L.a. 8. f. 6 


» x, 
e * 
— 5 x x; Wy = 2 6: ; 2 6 7 
IE 1 6 ee BR II 3 of LMS 3 1 a 


da Melee Plaintiff ſaid that the Tenant, by the Deed which he ſhew'd, granted 1b 


before the F he paid 8 l. to the Defendant by ſuch a Day, the Releaſe ſhould be 9%, 1 
Defealance and at the Day he tender'd, and the other refuſed ; and the Opinion ot the ö 
mide Br. Court was clear, that ſuch Defeaſance made aſter the Releaſs cannot giſe 


1 Power to the Plaintiff to re- enter, becaule by the Releaſe the * Rig. 


a: Af. 12. Was in the Tenant ſimply, and cannot be deveſted by the Defealan-* 
And ſo Br. Conditions, pl. 120. cites 43 Af. 1. 4 | 
this hould | 


be inſtead of 43 Aſſ. (1)——Br. Condition, pl. 122. S. P. cites 45 Aff. 44 —— Br. Defcaſance, 12 
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| Day | 
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Condi: | 


8 115, 
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if it be 
firmatur 
» pl. 103, 
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Conditions. 3 


a FF 


— 


cites 31 AM 36. — But if the Indenture of Defeaſance and Releaſe had been delivered Uno Inſtanti, it 
v 01d have been good, and have avoided the Releaſe. Br. Defeaſance, pl. 11. cites 43 Aſſ. 44 And 
the Difference there taken is, that a Defeaſance made afterwards may be good as to Things + executory, 
but not as to what are executed; as in Caſe of a Releaſe of Right it is extinguiſhed immediately, and 
executed; but where a ſimple Feoffment is made with Warranty, and after Feoffee grants that he will 
not vouch, this is a Thing executory in Futuro. So of a Leaſe without Impeachment of Waſte, and 
af er Leſſee grants by another Deed, that if he be impleaded he will not plead this Deed, this 1s good. 
Ibid — And ibid, pl. 9. Brooke ſays, that ſome are of Opinion that ſuch Releaſe of Right ſhall not be 
avoided, unle$ the Condition or De feaſance had been expreſſed in the Deed, or been delivered on Condi- 
tin contained in another Indenture Uno Inſtanti. p fo, as . e 

+ See 8. P. 2 Saund. 48 where the Reporter takes the ſame Diverſity, contrary to the Opinion of 
Tu iſden, and cited Cro. E. 755. SIN „„ | 


6. In Debt, where Recognizance or Obligation is made ſimpliciter, it 
can't be upon Condition after; tor Condition can't be added to it alter, 
but this ought to be by Defeaſance; for Recognizance is a judgment, 
and judgment which is ſimple can't be conditional after; and it is con- 
trary to the Nature of a judgment to be conditional, by the beſt Opi- 
nion, and in a Manner for Law. Br. Conditions, pl. 89. cites 36 H. 

. Rents, Annuities, Conditions, Warranties, and ſuch like, that are 
Inheritances executory, may be defeated by Defeaſance made, either at that 
'Time, or at any Time after; and ſo the Law is of Statutes, Recogni- 
2ances, Obligations, and other Things executory. Co. Lirt. 237. a. 
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(T) Condition precedent. What ſhall be ſaid a Con- 
dition precedent, and what ſubſequent. And 
WW e 


zünele you ſhall have 101. this is a Condition precedent. 30. 


1 F J grant, that if you will go to ſuch a Place about my Bu- 
2. Ik I retain a Man for 40 s. to go with me to Rome; this is a Br. Count; 


8. C. — 
Poph. 161. 


Condition — for the Duty commences by going to Rome, 8 f <5 _ 


3 V. 6. 33. 


Arg. Cites 


S. C. & S. P. and therefore he ought to ſhew that he went to Rome.——Bulſt, 168. Arg. cites 8. C. 


2. So if a Man retains another to be his Counſel for 2 Years next Br. Count, 


enſuing, raking every Year 201. This is a Condition precedent. pl. 5 cites 


3 D. 6. 33. b. | 1 | nb | S. C. cited 1 


3 3 3 i og og TT. 
4. Tf A. by his Will obligatory acknowledges, That he debet to Cro. C. 515. 
B. 208. and for Payment thereof at a Day binds himſelf in 40 8. by pl. 114. 


> the ſame Bill, in an Action of Debt upon this Bill for the 40 8. he 32755 v. 
> ought to aver, that A. did not pay the 20 8. otherwile it is not 300d. Ker 


. per tot. 


ich. 14 Car. B. R. between Danes aud Brett, adjudged upon a Cur. accord- 


tel ibn 3 Demurrer. ingly; for 


be aid, ; 
on of tif | 
nnot gl 
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an Obligation with a Condition. 


5. Ik by Charter-Party G. and 3 others covenant with P. and C. to Bulſt 169. 
let to treight a Certain Ship, of which they are Owners, to the ſaid Carle. 


Gurnel, 


F. Pro Ulu & ex Parte of one B. for à Voyage, Modo & Forma ſe- Trin „ jac. 
quente. s. C. in W rir 
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be done on the Plaintiff's Part; but the Court not being full, the Reverſal was not 


pears Bulſt. 167. Per Holt ,Ch. J. Lutw. 251. Hill. 8 W. 3. — S. | 
ſays, that Roll reports the Judgment in the Common Pleas, J Jac. but it ſeems had not 
| Reverfal thereof, which was 9 Jac. 2 Years after, as it is in Bulſt. where 'tis adjudged that Py, 44, | 
transfretatione is a Condition precedent, and that its being in mutual Covenants makes no Arn * 
12 Mod. 463. Paſch 13 W. 3. in Caſe of Thorp v. Thorp —- Lord Raym. Rep. 665 Holt C. 


Mod. 461. | | | 5 | | — 
Holt Ch. J. cites 48 E. 3. 2. 3. as cited in Ughtred's Caſe, where the Diverſity is taken, when ther? © 
are mutual Remedies, and when not. It is thus put in that Book; Sir R. P. covenants with Sir R. TI. 
to ſerve him with 3 *Squires in the Wars of France; Sir R. T. covenants, in Conſideration of the 
Services, to pay him ſo much Money; and there it is ſaid, Action will lie for the Money without any | 


| WR" { 1 — — — 
4 * 


Ty : Conditions. 
of Error in quente. G. and the 3 others covenant und grant with B. that the Sh. 3 
Wo and ſhall go trom Lynn and take fuch Freighr, and theace to Yarmouth an; . 
i Wi thence to Sinkhego, and thence to return to the Thames; aud“ 
ams |. and covenants with G. and the other 3, that B. [P.] ihall cauſe Lading 9 ; 
Fleming be put in the Ship at Barmouth, Ginchego, cc. within { may 
Ch Tg Days, and covenants that rhe laid B. [P.] ſhall pay to the faid G. ad 


menden re. the other 3, pro tota transtreratione 1471, at ſuch a Day; G. an 


8 d the | 
neous, be- other three Map have an Action ol Covenant againſt C. for Nos > 


cauſe the payment of the ſaid 147 l. without Averment ot che Pertormance ,; 


Declaration 


Declaration the Covenants ot their Parts, for this is nat a Condition precedent 
lege Per- but Covenants diſtinct of the other Part. Mich. 7 Jac. B N 


what was to 


pronounced, b. 


adjourned ro another Time In this Caſe it does not appear whether the Mone 


before the Voyage or after; but in Writ of Error in B.R. the Judgment was held erroneous 


- - - . | 0 1, 7 | 
cites S. C. and ſays that as it is put in Roll, without ſetting forth at what Time the Day of Pay 


. : | : men 
was to happen, whether before or after &c. it can be of no great Authority, and that it was revert 


for this very Reaſon, becanſe Pro tota Transfretatione made a Condition precedent, and cites Bal 


16.8. C. cited accordingly by Holt Ch. J. Lutw. 251. in the Caſe of Thorp v Thorp. 
The Ciſe of Thorp v. Thorp was, an Action was brought in which the Plaintiff declared, thi tha 


Diefendant had and held of him by way of Mortgage 2 Cloſes of copyhold Lands, and that the. 
Was a Diſcourſe between them concerning the Plaintiff *s releaſing his Equity of Redemption therein tot 


Deteudant, and concerning divers ums of Money due from the Plaintiſt to the Defendant upon the ſal 


Mortgage, upon which the Plaintiff did agree with the Defendant that be cwonld releaſe to him , 


ſaid Equity of Redemption, in Conſideration of «which the Deſendant did agree <with the Plaintiff to pay bin | 
Pounds above all that was due; and that, in Conſideration that the Plaintiff promiſed the Def 
to perform all of his Side, the Defendant promiſed the Plaintiff ro perform of his Side, and avers th: 


he did perform all on his the Plaintiff 's Side, but that the Defendant paid 11. 7 <. of the ſaid nl. a 
no more, &c. To this the Defendant pleads in Bar, that long after the Promiſe, viz. 29 July 169, | 
the Plaintiff did, by Indenture made between him and rhe Defendant, releaſe to the Defendant all ln. | 

ner of Aliens, Suits, Debts, Duties, Sum and Sums of Money, and all Demands whatſoever, which erer 
he had, or he, his Heirs, Executors, or Aſſigns ever ſhould have, for or by Reafon of any Thing, Mar. | 
ter, or Demand whatſoever. Upon Oyer of this Deed of Releaſe, it did recite the ſaid Mortgage, "and 17 
leaſed all Proviſoes therein, and all his Eſtate, Right, Title and lutereſt in the ſaid Cloſe, both in Law ar 
Equity, and then follows the foregoing Clauſe; and upon this the Plaintiff demurs, and Judgment forth: | 
Plaintiff in C. B. and affirmed in B. K. 12 Mod. 455 to near 467. Paſch. 13 W 3. Thorp v. Thor, | 
Lutw. 245. 249. S. C. and Judgment affirmed. —Ld Ray m. Rep. 662. S. C. and Judgment. | 
firmed. ———S. C. cited 8 Mod. 293. Sg, 35 4 


+8.C cited 6. Ik A. by Indenture covenants with C. to ſerve him with 3 E. 
Alg. Bulſt. quires in the Mar, and C. covenants for this to pay ta A, 42 Marks, | 

7 N here (*) each hath an ut Remedy, and theretore in Debt torte 
342 Marks the Plaintiff may count generally or ſpecially. + 48 E.) 


168.— 12 3. b. Co. 7. Agtred. 10. b. 


Defend un“ 


* R 


3 + Vetwern 
| formance of Gurnell and others againſt Clarke QQJUDKen, 


» 45.4). | 


S. P. by Holt Ch. |. 4 | 


. 


ſeen ie 


lon, | 


I OOTY, 


Services pertormed. But the Caſe in 48 Ed z. is, that R. P. covenants with R. T. to ſerve him vin 


3 *Squires in the Wars of France, and R. T. covenanted with him to pay him ſo much Money forte 


Service; and it was further greedy that 20 Marks of the Money ſhould be paid in England at a Dy | 
certain, before they went for France, and the reſt by quarterly Payments, which might likewiſe incu 
before the Service. And upon Action brought by Sir R. P. it was obje cted, that the Service was ft 


performed; but there was no Room for that Objection, the Money, by the Agreement, being mat |: 


79 at a Day certain, before the Service was to have been performed. — S. C. cited by Holt Ch). 


Raym. Rep 665. —8 C. cited and denied by Holt Ch. J. | Salk, 191, pl. 1, 


Ugtred's Caſe has afforded a Ground for a Variety of Opi ions upon this Queſtion, Per Hol: Ca. . Þ 1 


12 Mod. 462.—8. P. by Holt, Lutw. 251,— Ld Raym. P.ep. 665, S. P. 


There is no pl. 7. in Roll, 


KN 
9 
7 


1 


ter ation, | 


It Ch, 1. 
Payment 
reverſe 
res Bull. 


| that the 


= and not ſubſequent, becauſe the 120 1, was not due at the Time of 
= the Releaſe, but at a Day to come; and tf it ſhould be lublequent, 
the Condition would then be void, the Releaſe being of a perſonal 
Thing. 19. 10 Car, B. R. between Barke/y and Parker udjudged 


nat there 
in tote 
the ſal 
» him le 


Condition. * 
3 It by Articles of Agreement made between A. on the Behalk of dy Tote Ch. 


/ B. and C. by which A covenants that B. tor che Conſideration after F 9 
in the Deed a. thall convey certain Lands to C. in Fee, and 1 1. 85 
= after C. covenants on his Part Iro Conlidcratiombus predicrts to ſays that this 


ay co B. 1601. Ec. In this Cale, though B. does not aſſure the te docs 


f Land to C. pet C. is bound ts pay the Money; for the Aﬀſurance ne cagek 
= of the Land is not a Condition precedent, but thele are distinct and or Thorp v. 
mutual Covenants. Mich. 15 Car. B. . between Caron 2nd Thorp, be. 

Dixon, adjudged Upon a Oemurrer. Intratur Car. Rot. 137. 


= Grenart, that ( for the Conſideration Hereafier expraſſed) B. would convey to C. and C. (upon Conſideration a- 


cauſe here is 
an expreſs 


oreſaid) covenants to pay the Money; that muſt be underſtood, that for as much as A. hath covenanted 


that B. ſhould aſſure Lands for Conſideration hereafter mentioned, that is, that B. hath covenanted to 


pay ſo much Money, for it is pro Confideratione prædicta; and the Queſtion is, what is meant by the 
* Words (pro Conſideratione prædicta) ? 'tis not ſaid for Conſideration of Conveyance of the Land, but pro 


Corſiderattone prædicta, which muſt be underſtood in Conſideration of the Agreement that B. ſhould convey pf 


& tor the one covenants for Conſideration hereafter mentioned, which muſt be Covenant for Payment 


= of the Money; and the other covenants for Conſideration aforeſiid, which muſt be that A. covenanted 
that 13 ſhou'd convey.— Lutw. 251. S. C. cited by Holt Ch. J. accordingly.— Ld Raym. Rep, 665, 
6006. S. C. cited by Holt Ch. J. accordingly. N | 5 


9. Ik A. releaſes tg B. an Obligation, in which B. is bound to him 


} with a Prov ito that he, ſcilicet A. might have and enjoy 1201. due by 


J. S. to B. at Lady-Day next enſuing, this is a Condition precedent, 1 


34 1 upon a Demurrer, per Curtam, Intratur 19. 9 Car, Rot, 262 
ks = 10. It an Award be made by Arbitrators between A. and B. that“ S. C cited 
d al A. thall pay 10 l. to B. and that in Conſideratione inde B. ſhall be bound oY Holt 
aly ee, 111 an Obligation ro A. ro releaſe all His Right tn certain Land, in Mod. 46 
fee this Caſe B. is obliged to be bound in the Obligation though A. 455. and 
ins My. | phaͤth not paid him the 10 l. though that is firſt to be done by the In⸗ obſerves that 
e, an. | kent of the Arbitrators, for there is a mutual Remedy of cach Part, l pimiclt 
Leun, it the Award is not performed, for the Conſideration was the only Corr dere 
enc forte | Motive of the Arbitrators to make tbe Award, and it is not a Con: divided; | 
iemeats. | dition precedent ; between *Y:v4az and Shipping, per Jones and Bark- and fays 
lep againſt Croke, this being moved in Arreſt of Judgment But bt Co ©: 
= Till. 11 Car, B. R. between Hayes and Hayes, the fame Caſe Eq hk 
tha E. Effect was adjudged upon a Demurrer, that ts not any Condition contrary 
Matte, Precedent ; but that B. is bound to perform his Part, though A, Report of 
t tor the! does not perform his * Intratur Hill. 10 Car. Not. 1045. 5 Cale. 
48 E. z. | Contra P. 10 Car. B. R. 8 : | = 1 tha i 
ie held it a Condition precedent, contra Croke, and therefore Holt ſays that he rather Wy Ecole 
when these v ho was one of the Judges, and tells you himſelf he was of a contrary Opinion. 8. P. by Holt, 
h Sir K. I Fu, 252. accordingly.——S. F. by Holt accordingly. Ld.Raym. Rep. 666. 
n of bt. | As to the Caſe of Hayes v. Hayes Holt Ch. J. ſays 12 Mod. 464. and Lutw. 252, and Ld Raym. 
without ay ep 666. that the S. C. is reported Cro. C. 384. but that there is no ſuch Point in it. | 
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11. Ika Man by his laſt Will deviſes any Thing ac. and after he 


deviles all the Reſidue of his Eſtates cc. to his Executor after his 


PVebts paid, and Funeral Expences diſcharged, this is a good Con⸗ 
dition precenent; ſo that the Executor cannot have it before they are 


| paͤld and diſcharged. Pill. 10 Car. B. B. between W:lkinſon and 
Holt CW 1 a 
5 perlt ok Error, as J have heard, this was a Ooubt between the 
Zudges, and they inclined to reverſe it. Dill. ) Car. B. R. between 


lerdam, per Clirtam, upon a ſpecial Verdict adjudged ; But in a 


ce and Baker adjudged upon a ſpectal Verdict, where the Devile 

# Land was to a Yoman, his Oebts and Legacics firſt paid, and 

is Flincrat Expences diſcharged, 

= 48 12. If 
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pl. 7. but J F g ik 5 2 
8. b. + Techy ed to the Parties betore ſuch a Day; all this is a Condition precedent; 


not appear. fOr ik it be not in Mriting under the Hand and Seal of the Arbita 


» cnc 


3 Condition. 


— — — —CY—CY____ 
— — 


Jo. 389. pl. 12. If 9. Tenant for Lite, and B. in Reverſien in Fee, colt . 
14 C nant to levy a Fine, and that it wall be to che Vie ot A. and 9 


ee Haw, ie os not een 04. the 1th of September at 


and Ju:g- and it he does pay, then to the Uſe of A. tor Lite, and alter to the Ui 
ment in ot R. in Fee. In this Cale this Word (if) Kc. 1s a Condition ſy 


5 


4 


C B. athrm- ſequent, and not precedent, lo that A. hath an Eſtate in Fee tj | 


C ² ea En 314 oe 


Win. 103 to Re pays the 10 8. becauſe there is a Oay limited tor Dayment o Ft] 


159. and the 10 8. and the ſubſequent Words explain the Intent to be a jy 


Part there- ſequent Condition, ſcilicet, and if he pays it, then it ſhall be tog. 
of, and 115 for Lite, and after to the Uſe of K. in Fee, which ſhews the Tate | 


to near the 


F-1-+12> to be, that A. ſhall have an Eſtate in Fee till the 10 8. pad. 


Mich. & 13 Car, B. B. in a Writ of Error, upon a Judgment in Banco, 
between Spring and Cz/ar, (*) the laſt Waiter of the Rolls, per totan 
_* Fol 216 Curtam adjudged, and the Judgment given in Banco altem 
ed, where it was adjudged accordingly, Intratur Mich, 1 


Tac. C. B. Car. 


the Argu- 


ments of the Serjeants in the Caſe of Cooper v. Edgar, S. C. — 8. C. cited 3 Lev. 132. and Judgment 1 


accordingly, Trin. 35 Car. 2. C. B. in the Cafe of Edwards v. Hammond.. S. C td? 


Show. 398. pl. 349. and held accordingly, Mich. 36 Car. 2. B. R. in Caſe of Stocker v. Edward; | 
but ſeems to be 8. C. with that in 3 Lev. [See Tit. Remainder (L) pl. 13. S. C.. a) pl. 1. S0 
. As CE e 1 mw 


$. C. at Tit. 12{bis] Tf the Condition of an Obligation be to ſtand to tle 4. 


| Arbitre- ward of |. S. Ira quod fiat de & ſuper Premities by Writing under the 


ment (K) land and Seal of the Arbitrators, and publiſhed and ready to be deliver. 


tors, and publiſhed before the Oay, and allo though it be made 

and publiſhed, pet if tt be not ready to be delivered ro the {Iartics 
betore the Day, it is not a good Award. Mich. 16 Car. B. B. it 
tween Burbridge and Raymond, ADJUDAED in a Writ of Error, and 

the Judgment given in Banco reverſed, becauie he did not aver 

that it was made under the Seal of the Arbitrators, and publſhed 
before the Day. Intratur Tr. 15 Car. Not. 165. 
13 Mich. 15 Car. B. N. between Capps and Pennye, per Curtain, 
where he averred, that it was ready to be delivered tg the Parties 
betore the Day. for it might be that he made it but kept tt lecret, 

| Pa 470 this Cauſe Judgment was arreited after a Verdict for thc 
r % ; - 

3 14. Tr. 1649. between Conduit and Damper adjudged, where tix 
See Tit. Ar- C qndition being to ſtand to the Award of J. S. Ita quod Arbitrium 


bitrement 


(D. a)pl. 22. by Deed. indented under the Hand and Seal of the ſaid j. S. be ready to be 
and the delivered to each of the Parties before ſuch a Day tc. and the Plain. 


Notes there. tiff in an Action upon the Obligation for Mon perkormance of th! 
Auartd pleads in his Replication, that J. S. ſuch a Day, which wis 
before the Day aforeſaid, before which it ought to be made by tix 
Condition, accepto ſuper fe onere Arbitrii prædieti per quoddam Scrip- 


tum indentatum, quod idem querens ſub Manu & ſigillo prædict' ]. > | 


ſignatum, & utrique Partium prædictarum deliberari paratum hic 1 


Curia profert, cujus datum eſt eiſdem Die & Anno Arbitratus fuir tf. 
this is not good; becauſe as this is alleged, it does not appear that 
the Award was made under the Hand and Seal of the Arvitrato!, 


and ready to be delivered to the Parties betore the Day, as it oug | 2 
to appear, or otherwile it is not good; for the Mord (fo) diszoins tilt | 2 
Sentence that it is to be intended, that when it was ſhew1i !! | 7 


Court, it was under the Hand and Seal of the Arbitrator, a! 


ready then to be delivered to the Parties. Adjudged it is not por | 
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Intratur Hul. 24 Car. Rot. 636. And then the Record of Burbrzage s 
C bctore-nientioned was thewea to the Court, which was all one 
with tus, and Judgment there given accordingly as here. Oe 

15. It A. leaſes by Indentute a Melluage to B. in Occember, 22 WA 40, 
Car. for 12 Bears, and covenants with B. to repair it with all ne- Nn Ch. . 
ccllarv Reparations betore d11djummer tollowing, and B. covenants held it a re- 
of his Dart, quod ab & poſt tale Tempus quale A. repararet & emen- ciprocal 
datet pred Netuagium QUOD func predictus B. ſufficienter repararet ap ee. | 
pri diſt um Beluagtum ad Omnia Tempora durante dicto termino; In 3 
an Action ot Covenant by A. againſt B. tor not repairing the Met: adjornarur. 
ſuane after Wiüſummer, accoroing 9 the Covenant ot B. and —-Leſſce 
declares, that altho' he hath performed all the Covenants of his Part covenanted 
to be performed (Without any particular Averment that he hath re- Quod ab & 


| . | olt R - 
paircd betore Midſummer according to the Covenant, with all necel donem Kc. 


- ſary ReparatinsS) yer the Deteadant hath not repaired it after the by the Leſ- 


{laid Feait ac. this is a good Oeclaration; for the Covenant of: Fe 
A. to repair it betore Pidlummer is not a Condition precedent, ne 


= | dur he ſame 1 
but only the Cine divided, and mutual between A. and B. ſcilicet, Repair, and 


| that A. ihail repair it before Aivlunmner, and B. atter, During the icave them 


Cerm, kor which each of them may have their Remedy by an Action ©: . 
ga anatnſt the other, for the ultimate Time limited for A. to repair is | Cena 
OSddiummer, and the Covenant of B. relers to the ſaid extreme n Plaintiff 

Ceime limited to A. and not to the Fact, ſcilicet, the Keparation ; n= 


for the (*) Words are Poſt tale Tempus cc. Palch. 1649 between Fol. 417. 


HBiraeg and Nigftiungal. Intrutur Tr. 24 Car, B. K. Rotulo 601. 


= a a alleged, that 
adzudged upon a Oemurrer per Curiam. 8 3 
. 5 Eo Houſe, Par- 


cel of the Premiſſes at the Time of the Demiſe was in good and ſufficient Repair, and that the Defen- 
Gant voluntarily, during the Term, ſuffered it to ſtand uncovered for a Year, whereby it became very 
ruinous and fell down The whole Court (abſente Lea) held, that though ir was in good Repair at 


the "Time, yet that is not ſufficient, nor ſhall the Covenant be conſtrued to extend to ſuch of the 


Buildings only as then wanted Revairs; for if any were in good Reparation in the Beginning, and 


happen afterwards to decay, the Plaintiff muſt firſt repair it before the Defendant is bound to do it. 


Cro J. 645. pl. 7. Mich. 20 ſac. B. K. Slater v. Stone. 


And though one of the Outshouſes 


\, which the Covenant extended to, was in good Repair, and the Leſſee pulled the ſam: down, this 


is not within the Covenant, unleſs the Letlor had repair'd it firſt ; but his true Remedy would be 


x g : p b 1 : 
Action of Waſte. 2 Roll Rep. 248. $.C. —-= 8. C. cited by Chamberlaine J. 2 Roll Rep. 348. „ 


16. The Word Paying makes ſubſequent Condition. Arg. Mo. 363. 


* cites 38 E. 3. 11. & 12. Deviſe'of Land to K. fo that he pay my Debrs, 
vi. 10 l. to A. and 121. to B. the Payment ought to be upon Requeſt 


: and Subſequent and cites 5 E. 6. Br. Eſtates 78, 


17. Condition to reſgn a Living by ſuch a Time for a certain Penſion to 


3 be conveyed to the Parſon, makes the conveying the Penſion a Condi- 


1 tion precedent. Arg. 10 Mod. 223. cites 14 H. 4. 19. 


18. Note per Cur. that where a Man makes 2 Executors, and that if The Plain- 


* they refuſe that then ſuch and ſuch &c. there the 2 laſt are not Executors tiff's Teſta- 


burt in default of the 2 firſt; for theſe Words imply a Condition. Br, e 4 c 
Conditions, pl. 10. cites 3 H. 6. 6. e 5 


Term to 1 
and if 4, 
514 Wife ſuf- 


- 


= Jered the Deviſee to enjoy it 3 Nears, that ſhe ſhall have all his Goods as Executrix ; but i ſhe diſturbs bin 
= then be makes G. J. his Son his Executor, and dics ; A. as Executrix brings an Action o in the 
3 Years; adjudged, that ſhe was Execu rix till ſhe diſturbed, and that the Plea of th 
= Me had made Diſturbance was not good without particularly alleging how ſhe diſturbed, Cro. E. 210. 


Debt within the 
e Defendant that 


1 pl. 5. Hill 33 Eliz. B. R. Jennings v. Gower——— Tho! in Grants Eſtates ſhall not be till the e 


= precedent be performed, yet it is otherwiſe in a Will; For a Will ſhall be guided by the Intent of the 


4 P:rty, and in the principal Caſe it ſhall not be conſtrued as a Condition 


4 to abridge her Power to be Executrix if ſhe does not perform it; per Juſti 
= 311.5. C adjndged accordingly by all the Juſtioes, tho', according to both the Reports, 


| precedent, but as a Condition 


Anderlon 4; 


3 the rſt was of a contrary Opinion, —S. C. cited by the Name of Jennings v. Cawman, Win 115 


19. A 


Clarios. Ibid. — . 
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This 19. A Condition Precedent is traverfable : per Cur. Noy "5. Hill, 
printed and Car. B. R. cites 3 H. *9. 33. 48 E 3. 34. 9 E 4. 3. b. 


H. 6.33. b. 20. There is a Diverſity where the Condition is precedent and where 


Juv. 
be performed; bt when the Condition is /ub/eqrent the Thing js ;; ;;, 
Grantee till the Condition be broken. Br. Condition, pl. 67. cites 14 H. 
17. per Brudnel. e 
21. As where I grant to you, that if you will marry my Daughiter that his 
fhall have 2 a Leaſe, or ſuch Land for 20 Years, now you fhall hö 
have the Land or Leaſe before you have married my Daughter; 9 if 
T leaſe to you my Land for 20 Years upon Condition that you pay to we 10% 
by ſuch : 425 now the Leaſe is in the Grantee till the Condition be bro. 
- ken. :- 101d; 255 5 


ea 22. If A. covenants with B. to ſerve him for a Near, and B. covenants with 
S. 22, cites 


S C.— 4. to pay him 10 l. there. A. ſhall maintain an Action for the rol. bet 


another for a there A. could not maintain an Action for the Money before the Service 


Year a It m_ performed. And there is great Reaſon tor this Diverſity; for when one 
Sides 1 e agrees, or covenants to do one Thing for another, there is ny 
9 


eaſon he ſhould be obliged to do it till that Thing for which he pro- 
could have ſuch Caſes. Per Holt Ch. J. 12 Mod. 460. cites 15. H. 7. 10. pl. is, 


no Action for | : IN 3 ; | : | 
his Wages till the Year was expired; but if the Maſter had covenanted to pay it on a certain Dur 


within the Year, in ſuch Caſe an Action would lie before the Year was ended. 8 Mod. 41. Paſch, “ 


Geo. 1. cited per Cur. as a Caſe in the Time of the Ld. Ch. J. Holt, —-See Tit. Apportionment (A) 


Win. 116. 23. Lands were leaſed to A. and M. his Wiſe for Life, Remainder 
Arg. cites it to B. their Son for his Life, / ipſe (B.) inhabitare vellet, & relidens d. 


as agreed in ſet intra predictam Grangiam & Firmam &c. This is not a precedent | 
bur only a ſubſequent Condition. Pl. C. 23. a. Paſch. 4 E. 6. Colthirk | 


ennings v. IF 
3 v. Bejulhin, 

F 5 . 3 3 i 
Words; Si ipſe inhabitaret are a ſubſequent Condition, as in the Caſe of Colthirſt, becauſe it is a This 
of Continuance which may be infringed and broken every Lear. e 


24. When an Intereſt or Eſtate ſhould be reduced to a Certainty uon 


Condition precedent, and the Leſſor or Grantor, and the Leilte or (. 
tee die before the Contingent happens, the Leaſe or Grant is void; 4 
| Leaſe be made for ſo many Years as my Executors fhall name, this is void, 
for it ought to be reduced to a Certainty in the Lite of the Parties; 
And Note, a good Diverſity between a Covenant or other Areca 


upon a future Matter precedent, and a Covenant and Agreement, Acer. 
which is 70 be reduced to a Certainty by future Matter ex poſt Tacto; torin 
one Caſe the Intereſt or Eſtate of the Lands is bound immediately, ant 
in the other not. 1 Rep. 155. b. in the Rector of Chedington's Cale, 
cites Pl. C. 213. b.[Paſch. 6 Eliz.] Say and Fuller, and ſays that in ts 
ny Caſe the Intereſt and Eſtate in the Land is bound, bur not in tb 
-- OTCET.: -- er | | CI. | 
1 Salk. 112. 25. When a Man is to have one Thing for the Cauſe of another be 


S. P. but Time 
fix d for Pay- 3 
ment will va- 


ry the Conſtruction. Before Holt Ch. J. at Guildhall, Callonell v. Briggs | 


Trin. 2 Ann. way allege the Thing for which he is to have it; Arg. cites many Catcs. 


e. 39. pl. 63. Arg. Mich. 15 Eliz. 


A Man kired any Service; But if B. had covenanted to pay 10 J. for the ſaid Service | 


— Nr et ine Feen. N 0 „ c 2 


Tho' the R.. 26, A. leaſed for Life upon Condition, that if the Leſſor died titus 


_ 2 Ie, then the Leſſee to have Fee; the Leſſor is attainted of Treaſon b“ 


the Perion of H. 7. and all his Lands torteited to the Crown ſaving the Right ol 
; | Strange? 
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= ſoia Limitations of Ujes where the Intent is to guide the Eſtate, no more 
= than 'tis in Devites. Arg. Mo. 519. Cites it adjudged, 31 Eliz. in Lord 
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chiſe his Copy hold, and the Copyholder, in Confideration of the ſame performed, 


Paget's Caſe. 


* . * | | | + Rs 
Condition, 77 
Strangers, and then des Without Iſſne, and afterwards an Office is the Leſſor, 
tound; and adjudged, that the Leſſee had the Fee. Plow. Com. 481. on 5 1 
Mich, 17 & 18. Eliz. Nicholls v. Nicholls. ais Blood, by 


: bit Grant E-. 
ſchrat er other Carſe ; vet this ſhall not hurt the Lefize chben the Condition is performed; for the Fee ſhall 
de ß in him, and be diſcharged of all Rents, Recognizances, Conveyances or other Incumbrances made 
ky the Leſſor after the Condition firſt made, or coming under the Leſſor, or under the Condition, or 
under Felony or Treaſon, or other Thing done by him, and all ſhall be hound whether they be Stran- 
gers or Privies in Blood; by the Juſtices, Plow. 486. 8. Mich. 17 & 13 Eliz. Nichols v. Nichols. 


27 A. levied a Fire to B. and his Heirs upon Condition, that if he 
pay 10 J. 10 A's Son when he comes to the Age ot 18 Fears, then 70 the Uſe 
G B. and of act chen to A. and his Heirs. The Son died betore the Day, 
and the Opinion was, that B. ſhould have it; cited per Finch oeryceant, 
Arg. Winch. 119. to have been adjudged 18 Eliz. in C. B. 

28. A. makes Leaſe tor Years to B. Frovilo guod non licebit to B. to alien 
his Term wichout Atlent of A. B. deviſed the Term to his Son, the Leſſor 
//cuttag to it; As this Cale is tis no Breach of the Condition, tor no- 
thing paſſed till A's Aſſent be obtained, tor 'twas a Condition Prece- 
dent; and tho' the Deviſee entered by the Conſent of the Executor, 
and had not A's Licence, yet *tis not material. Cro. E. 69. pl. 2. 
lich. 29 & 30 Eliz. B. R. Knight v. Mory. „„ 

29. The Lord ot a Manor covenanted with his Copyholder to infran- Arn pl. 
| | f 29. Eliz C. B. 
covenanted to pay 1001. The whole Court held, that he is not obliged to groccus's 


pay the Money betore the Atfurance made; but it the Words had been Caſe, S. C. in 
n Con/ideratton of the ſaid Covenant to be performed, he mult pay the Mo- = m_ 
ney preſently, and take his Remedy over by Covenant. 3 Le. 219. pl. ' ords. 


290. Mich. 30 Eliz. B. R. Brocas's Caſe. 


30. Tho' the Law is ſtrict againit Eſtates at Common Law which are 
to ariſe upon Conditions Precedent that never are performed, yet tis t 


31. Tho' in Grants Eſtates ſhan't be till the Condition Precedent * Le 229. pl. 


perlormed, yet 'tis otherwiſe in a Vill, tor the Will ſhall be guided by 31 .ch, 


the Intent of the Party. Cro. E. 219. pl. J. Hill. 33. Eliz. B. R. in Caſe du e 8: 
= ot Jennings v. Gower. . FFC ds | 


ie S. C. & 
32. A. grants an Aunuity to B. for Liſe, for maintaining a Caſtle; In J Rep. 9. b. 


Annuity brought upon his Grant, the Plaintiff need not ſhe in his De- 1 K 5 5 E- 
= claration that he has maintained the Caſtle; for it is a Condition ſubſe- 1. 


quent, (as where an Annuity is granted pro Conſilio impendendo) and Cale. 
tne Eſtate is veſted. Jenk. 260. pl. 59. TS 


for this Salary the Plaintiff ſhould declare, that he has done his Service, b. 8! 
1 1d : for this is an Action whic : . 2 Cur. accord- 
or tendered ; tor this is an Action which ought to aver a Conſideration; 


ghtred's | 


33. But wherea Man retains a Servant by the Year, for a Salary, in Debt 7 * 
P. per 


ingly, for it 


but not where the Covenants are reciprocal, the one to ſerve the other to is by the Per- 
pay, for they have mutual Remedies. If the Condition be Precedent, formance of 
I be Performance ot it ought to be ſhewed in the Declaration. Jenk. 260. he Conſide- 


ration that 
the Duty 


Commences, 


4 and ſo it is in Narure of an Act Precedent, and ſays that ſo was the Opinion of the Court in 3 H. 6 
336.—8. P. accordingly by Hobart Ch. J. Hob. 41. & 106.—Poph. 198. Arg. S. P. cites 15 H. 7 by 


Fineux. See Tit. Apportionment (A) per tot. 


34. A. deviſed a Houſe to B. and if B. die before C. then J will that C. 


5 vail have it upon ſuch Compoſition as ſpall be thought fit by my Executors, 
© £/'5wing to my Executors ſuch reaſonable Rates as ſhall be thought meet 


7 


3 7 Overſeers. A. died. B. died. Agreed that the Eſtate to C. is prece- 


dent and the Condition ſubſequent, and that the Overſeers might make 
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Agreement with C. at any Time. Cro. E. 795. pl. 42. Mich. 42 & 43 
liz C. B. Woodcock v. Woodcock. F 
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the Opinion 


Bag 05: z the Aſſurance was to have been made firſt, and the Money by the Agree | 


by Holt. Ch. ment to be paid for the Land, tho' there were mutual Promiſes, yet“ 
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35. Deviſe A. tor Lite, if B. within 2 ears after Deviſor's Neath /, 
noi bind hin in 100 l. to pay 51. per Aun. to A. during his Lite, 4 
it B. binds himſelf then he deviſed it co B.— A. dies within 2 Month; 10 


Bond given by B. Agreed, that the Remainder to B. on this Concitig 3 


Precedent is good, becauſe the Condition is diſcharged by the 4; 
God. Mo. 758. pl. 1049. Trin. 2 Jac. Foſter v. Brown. 
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36. It a Condition Precedent te 77pg#tble, no Eſtate or Intereſt fia! 


grow thereupon, Co. Litr. 206. a. b. 


37. It the Condition be to iacreaſe an E/fate, 1. e. to have the fe 


pon Payment of Money to the Leſſor or his Heirs at a certain Day, and bet. ;; 


the Day the Leſſor is attarnted ot 'Trealon or Felony, and allo vetoret, | 


Day is executed. Now is the Condition become impeſſible by the A 1; 
Offence of the Leſſor ; yet the Leſſee than 't have Fee, becaule a Preceqy 
Condition to enereaſe an Eſtate mutt be performed, and if it become jy. 

_ poſſible, no Eſtate ſhall ariſe. Co. Litt. 218 | | 

38. A. Makes a Leaſe to B. if C. lives for 21 Tears, 


and C. is dead x | 


the Time; This Leaſe is void, for the Condition is Precedent. ſJenk, 39s, | 


But if by the 39. A pofative Agreement was, that one (all deliver a Cow to the Other, | 


Agreement and that the other (hall give him ſo much Money; che Action lies tor eiche 


A. were te de- Side without Performance of his Promiſe. 12 Mod. 460. cited by 14 
pid 5 5 Ch. J. as Hob. 88. [pl. 117. Hill. 12 Jac. Nichols v. Rainbred] and 
for it B vere grees the Caſe to be good Law. | e 

to deliver bim | . 


„ Horſe, there the Delivery of the Cow would be a Condition Precedent, and therefore ought tobe 


er tormed before A. can bring his Action; and upon this Diverſity the Books are reconcileable, ba 
Hoh Ch. J. 12 Mod. 460. Patch, 13 W. J. | | © nes wo 


S.C cited by go. The Executor of A. brought an Action of the Caſe againſt B. de. 


Holt Ch. claring, that i Conſideration that A. in his Life-time did promiſe to ahi 
in deliveripg O2 125 5 


* 7 


certain Lands to B. before Mic haclmas next, B. promiſed to pay him ſo nud 
of the Court Money tor the Land; ſo that the Affurance was to be made beiore Mich. 
Lurw 251. and the Money was to be paid for the Land, and conſequertly aſtet 


—Ld.Raym. Mich For A. had Time till Mich. to make the Affurance ; and becauſe | '3 


was adjudged the Action would not lie tor the Money, without making | 


the Aflurance firſt ; cited by Holt Ch. J. in delivering the Opinion d 

that Court, 12 Mod. 462. as Jo. 318. [pl. 2). Mich. 5. Car. B. R. Ru} 

fl v. Ward] and ſays, that this Caſe as it is there reported is intricat, | 

and requires Conſideration to make this Conſtruction upon it; but up 
Examination it is a full Authority in point. . ; 

. 41. The Husband deviſed his Lands to his Wife for Life, and rnd hit : 
Cro. C. 335. Excentrix, and deviſed further, that if it ſhould fully appear that his G 


Plat 8. C. 4d Were not ſufficient to pay his Debts c. that then (he ſHoli fi. 
adjudged ac- and Chattles d ſuff o pay his Debts &c. that then jhe ſhould, 


cordingly. 


lue of the Goods ought to be ſet forth, and aver that they were not ſa. 


ficient to ſatisfy the Debts, that thereby the Court may judg 


the Condition is performed or not. Jo. 527. pl. 9. Mich. 9 Car. B. K 


Pike v. Ricks. $168 
42. The Plaintiff covenanted to raiſe Soldiers, and bring them to fuck 


8 A Port, and the Defendant covenanted to find Shipping and Fictuals for thi" 
od. 3 . | 


dy Ellis J. 70 tranſport them; Plaintiff brought his Action tor not providing Shippins 


and ſuid he &c. at the Time appointed; the Detendanr pleaded, that the Plaint. 


thought it a had not raiſed the Soldiers at that Time; Noll Ch. J. and Ass helch 


very hard that theſe Words were mutual and dittinct Covenants, bur Jerman . 
Caſc, that the | | | | 9 Nichols 
Plant | - C14 


W. O ever 


4 dh. 


* 


rde 


all his Lands, or ſo much thereof, which together with his Goods &c. Wi! it 3 
ſatisfy his Debts &c. Adjudged this is a Precedent Condition to the Salt F 
of the Lands, and therefore the Amount of the Debts &c. and the . 


udge whethet * 


7 _— 4 Fr ⅛ s] - h 36 4 n 453" ad 
e 1 . © IE. PPP 
7... ll! OA IE WR 


ITE thz 
161 a ö 
"ECedent 
ne in- 


Head 1; ' 
Other, | 
T elther 


V Hal 
and . 


icht tobe | 
ble. Per 


ſt B. de. 


to a (A 
; fo et 
re Mich.“ 
ly altet! 
becauſe] 

e Agrees } 


8, yall 


t Making | 
pinion d 


intricate, 
but upon 


| made h: 


b 


his Gi | 
ſhould jew | 
&c. To 2 
o the dal 
d the Ir 
5 whetneC 2 


Car. B. R 


e to ſuch? 
1s for tet 
ig Shippibs 
he Plaindd 
| As bel 
Jerman 400 
Nic 


758 , TONER FO OBE SO 
"SF. 
fr AY . * 
n 
_ * 
0 1 
Wo 
$25" — —— 


* a * FP 1 


—— — — — — ——— — — 
— 


Nicholas J. held it a Precedent Condition, but atterwards Nicholas e . 
c:417'd his Opinion, and fo Judgment tor the Plaintiff, Niſi. Sty. belng hisAG. 
186, 187. Hill 1649. \Ware V. Chappel. | | tion upon 
| 9 85 | this Promiſe 

a»1inft the Defendant for not tranſporting them. 8. C. cited by Holt Ch. J. Lutw. 253, and ſaid, 
Har he did not think as Ellis J. did, that this was a hard Caſe, but a plain Caſe, S. C. cited per 
Holt Ch. J. 12 Mod. 465. in the Cafe of Lhorp v. Thorp, and fays, that this differs from that Cate ; 
{or in this Caſe 2 diſtinct Acts are to be done, the one is to be ready with Soldiers, and the other with 
Shios, and the Performance cf the one does not depend on the other, nor is the doing of the one the 
Reward for doing of rhe other; bur they are diſtinct Acts and each is to do his Part, and this is not 
a hard Cale, for they are mutual Acts not depending the one upon the other. —8. C. cited per Holt, 
Ld. Raym. Rep. Cb, 067. accordingly. | 


2 — — — 


— — 


43. A in Conſideration that B. ſhould ſorbear to proteſt a Bill of 


* Exchange drawn upon A. promiſed he cou pay the Money when he came 


© acxt i London; Iſſue join'd and Verdict lor the Plaintiff; It was moved in 
” irrelt ot Judgment, that here is no Conſideration ſet forth to ground the 


Ka. = Promite upon; tor B. does not thew that A. came to London, but ſhews, 
Iv] = that A. died at Plymonth and came not to London; per Roll Ch. J. the co- 


ming to London is alleged to no Purpoſe, tor the Payment ot the Mo- 


bey was a Duty, and the Montes to be paid were received beyond Sea, 
and ſo is a Duty and made a good Contideration 3 Judgment affirmed. 


12 Sty. 416. Hill 1654. Pinchard v. Fowke. 


44. ALeœaſe was made paying fo much; ¶ Paying) does not make Pre- 


cedent Condition. Sid. 280. pl. 8. Paſch 18 Car. 2. B. R. Allen v. 
| 7 Babington. | | | . 


45. A. Seiſed of Lands in Fee in 1643, conveyed them to T7ſtecs, S. C. cited 
and their Heirs upon 'Truft, that #f B. his eldeſt Son within 6 Months after Arg. Mod. 


A. Death, ſecured 500 1. tothe Truſtees tor the Benefit of B. 's Child ren, 97 


then the Truſtees (after ſuch Security firſt given) to conv y to B. and his 
Heirs, and / the 6 Months the Truſtees to ſtaud ſeiſed to the Uſe of B's el- 
deft Son, and for Default ot ſuch Security, the Truſtees, at the Requeſt cf 


B. g eldeſt Son, to convey to im. Alterwards, in 1656, B. being in Pot- 
ſlelſion, and taken to be abſolute Owner of the Lands, mortgaged the 
Land tor 2000 J. Aſterwards B. died without having given any Security; 
the Court decrced, that the Morgagee ſhould hold the Land tor Securi- 
ty ot the 2000]. and Intereſt againit the Truſtees and the eldeit Son of 
B. and all claiming under them, but charged with the 500 1. and upon 


Ha Bill of Review Lord Keeper Bridgman ſaid, he ſaw no Cauſe to Re- 


verſe the Decree ; bur looked on the Condition Precedent to be 1 Na- 


ture of a Penalty, and would regard the Intent of t he Truſt, which was to 
ſecuie 500 I. ro the younger Children „ Which according to the Way the 
#1 ruſtecs and B.'s eldeſt Son went, could not be; and ſo diſmiſſed the 
Bill of Review. Chan. Caſes 89. Trin. 19 Car. 2. Elſton, Wallis & al 
, net f | 
= 46. An Agreement in Writing between the Parties that A. ſpould pay Lev. 2:4 
co. to E. for all his Lands, In Witneſs &c. This Agreement was mu- Mich. 21 
pally executed, and atterwards B. brought Debt for the 500 1. with- Car 2. B R. 
Fut averring Conveyance or Tender. Adjudg'd, that after the Day I 12 "a 
er the Conveyance was paſt the Action lay for the Money, be- cbm -d in 
1 auſe it was a eutual Agreement on which either Party has a mutual Cam. Scace. 
Femedy]; but it is otherwiſe where the Prepoſition Pro makes it a Con. — Sund. 
Alion precedent, and the Court held it would have been otherwiſe in 3% 32% 
Pe latt Cale if it had been the Deed of one of | 8 
F d DEC ed ol one of the Parties. 8 Mod, 42. judg'd, and 
id per Cur. as the Caſe of Pordage v. Cole. julgment 
judg'd,——2 Keb. 542, 542. pl. 5. B. R. RG = 
delivering the Opinion of the Court. Lutw. 251. And 


em. 183. S. C. adjudg'd. —Sid, 425. S. C. ad 


Cr —— 8. C. cnted by Holt Ch. . in 
1 A Raym. Rep. 665. is a 


47. Plaintiff 


Condition. 


80 
Mod. 64 pl. 47. Plaintiff coveaants not to uſe the Trade of a Taylor with any Cur. 
$ 5 C.ad- romers in a Schedule mentioned, and Detendant covenants 7 Confiders 
Jadp dy , «, Lon of Performance thereof to pay 100 J. per Annum quarterly, this is in Na. 
71 18 9.“ ture O a Negative Covenant, vit. not to ule & c. and therelore it the Words 
the Court In Conſideration &c. ſhall amount to a Condition precedent, the Plain- 
held them tiff ſhall never have the 100 l. per Annum during his Life, becauſe 
es Fong ſuch Negative Covenant cannot be ſaid ro be performed while there is 
nants, and @ Poſſibility of breaking it, which may be done at any Time during his 
Judgment Lite, and Death only can make it impollible, ſo that theſe are %%% 
for the Covenants. 2 Saund. 155. Trin. 22 Car. 2. Hunlock v. Blacklow. 


Plaintiff. — 


2 Keb. 674. pl. 48. S. C. adjudg'd accordingly, 


2 Keb Sor. 48. In Covenant &c. the Plaintiff declared upon Articles of Agree. 
p1.45.5. C. ment. ich the Defendant covenanted to pay the Plaintitt þ 
1 n by whic pay ntitt fo much 
_ cordingly, — 


8.C.cited &c. and though he (the Plaintift) Semper a Tempore Confectionis 


Lutw. 251, Scripti paratus fuit ad pertormand* uſque ad Diem Exhibitionis Billz 


_ _ all rhe Agreement on his Part, the Detendanr had not paid the Money, 
Raym. Rep. 
665 by Holt 


| BE ã ⁊ V A hs ä 
S. C. cited 49. Plaintiff agreed to aſſign a Term of 80 Years to the Defendant, cl 
Ld. Raym. proinde ſhould pay 250 1. and then lays mutual Promiſes ; and upon a 
1 = * Demurrer it was objected, that this was a Condition Precedent, and 


u ho fays, therefore the Plaintiff ought to have averred a Performance; tor the 


that they Plaintiff was to aſſign, and the Defendant proinde, viz. pro Aſſignatione, 


wenn - 4 Money; bur the Court præter Atkins I. who dot 
the Authority 1 r the Mon. Y 5 Præ K ns ] who doubted, held 
of Ughtred's 


2 Smith v. Shelberry. _ 


1 Salk 172. 5 | 5 | 1 3 5 
pl. 1. 8 & cited by Holt and denied. Freem. Rep. 195. pl. 199. S. C. held that (Proinde) made no 
Condition Precedent, but only ſpecified the Conſideration. | . | 235 | 


1 50. Defendant covenanted to be acconntable to the Plaintiff for all Ap 


rears of Rent, Tithes, & c. and aſſigns a Breach, that he hath not ac- 
counted &c. tho' requeſted to do it. The Defendant confeſſes the Co- 


venant to be accountable 3 but that in the ſame Indenture, Agreatum fuit & 


ulterius Proviſum, that the Plaintiff ſhould allow and diſcount all Moneys 


for Parſons- Dinners &c. which the Plaintiff refuſed to do; and upon 


Demurrer to this Plea, it was inſiſted that Ulterius Proviſum eſt makes a 


Condition precedent ; ſed per Curiam, theſe are mutual Covenants, up- 
on which each Party hath a diſtin&t Remedy, for the Proviſum & Agre- 


atum eſt doth not amount to a Condition, bur is a Covenant; and in 
this Caſe the Defendant is bound to account upon Requeſt, and Judg- 


ment for the Plaintift, 2 Mod. 73. Paſch. 28 Car. 2. C. B. Samways. 


v. Eldily. „ . 
51. Deviſe of Lands to A. and B. for Payment of Debts, and aſter 
in Truſt tor the Uſe and Benefit of C. and his Heirs Male; but de- 


clared his Will to be that C. ſhould have no Benefit ot this Deviſe, un- 
leſs his Father fhould ſettle ſuch Lands upon C. and in Detault thereot, 


deviſed the ſaid Lands to A. and B. Per Lord Chancellor, This is 3 
Condition ſubſequent. Vern. 1g, 83. pl. 73. Mich. 1682. Popham v. 
Bampfield. 5 

tag 52, In 


Uttual 


Money, he making to him a ſufficient Eftate in ſuch Lands before Mich, 


It was held, that the Words (he making a good and {ſufficient Eſtate) 
Ch. J. are a Condition precedent, and therefore the Plaintiff ſhould have averr'd 
the Pertormance ot it particularly, and not by ſuch general Words as, 
that he had performed all on his Part. Vent. 147. Trin. 23 Car. 2. 


it not a Condition Precedent, but a uta Promiſe; tor it is as reaſonable 

Caſe.— the Plaintiff ſhould have his Money before the Aſſignment made, as 'tis 
Lutw. 252 that the Detendant ſhould have rhe Aſſignment before he paid his Mo- 

S. C.cited ney ; and Judgment for the Plaintiff, 2 Mod. 33. Paſch. 27 Car. 2 C. B. 


Aa —— — — * * 


n . — — — * \ . 
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Condition. 


- - Wo 40.4: an 
,& . N * » , , 
— mc. voy eee * A. 


Fs. In Covenant upon a Charter-Party, the Plaintiff declared upon 


an Agreement, {Wat his Ship ſhould be ready on the 12th of Auguft to ſail 
7% N. beyond Sea, and there would load it with Figgs, and other Mer- 
chaudize of the Defendant's, and vring them back to Topſham &c. and that 
the De/endant covenanted to pay 31. 15 8. for every Lon fo brought, and 
alligns the Breach in Non-pay ment ot 1121. 108. due for the Freight 
ot zo Ton; the Detendant pleads that the Ship was not ready to fail 
on the ſaid 12th of Auguit, whereby he loſt the Profit of his Mer- 
chandize, and traverſed that the Ship was ready &c. and upon De- 
murter per Curiam the Plea is ill, tor theſe are mutual Covenants, and 


each Party hath Remedy for Non-pertormance, and Judgment tor the 
- Plaintiff 2 Jo. 216. Trin. 34 Car. 2. B. R. Shower v. Cud- 


nore. | nk Er ae 
* Copyholder of Lands of Borough Engliſh, ſurrender'd to the Uſe 
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* ſtrued 


to nd Coggs, Rounds, Braſſes ard Timber &c. for the Mill, during the 
Term, and V. covenanted to keep them in Repair; W. pleaded Per- 
N ſormance; B. replied that W. ſuflered the Mill to be in Decay, and 
5 ſhew'd in what ;. W. rejoin'd, that he demanded Timber of the Plaintiff 
to repair the fame, but be refuſed to deliver any ; and upon Demurrer ro 
4 this Rejoinder the Court was divided, whether theſe were conditional 
a or mutual Covenants, Lutw. 394. Hill. 2 & 3 Jac, 2, Browne v. 
e 55. A. ſeiſed in Fee ſettles Lands to the Uſe of himſelf for Life &c. 3 Lev. 211. 
„ Remainder to B. and the Heirs Male of his Body, Remainder to C. in 1 Cg. * 
4 Tail Male, Remainder to A. and his Heirs, with Power of Revocation 8 33 
le of the Eſtate ot B. only, and to limit new Uſes, and after by Deed the Carth. 292. 
1s next Day, reciting that he had limited an Eſtate to B. and his Heirs Mich. 5 W. 
0s. Male, he revokes the ſame, and limits it to B. and his Heirs Male, pro- F R = 
B, vided that he pays 1500 J. to his Executors, and if he fail thereof, it ſball g C. but 
be lawful for A. and B. Ec. to enter and raiſe the ſams out of the Rents, the Point of 
Iſſues and Profits, A. dies. B. dies without Iſſue. W. R. claim'd the Condition 
ny Eſtate as Heir to B. inſiſting that the Limitation was of an Eſtate in | cue N 
Fee, but adjudged it was only Eſtate Tail, as the firſt Eſtate was. But yew _ 5 : 
5 in arguing this Caſe, it was urged, that this Proviſo was a Condition ther. 
Ar- recedent, and fo B. never ſeiſed in Fee (ſuppoſing the Limitation to 
pl 4-8 been in Fee) becauſe no Performance of the Condition found by 
5 the Verdict. But this was rejected; and it was held clearly that this 
8 was a Chattle Intereſt in the T1 ruſtces to raiſe 15001. if B. did not pay it, 
eps and that ſuch an Intereſt may be limited by way of Uſe, as in Caſe of a 
Hy Rent, and that upon Payment the Grantee may enter and receive che 
5 Profits ; that this is not a Condition, as if it was upon a Conveyance at 
up- Crmmon Law, but an Eſtate which ſball ariſe to A. and B. upon ſuch 4 
Ne- Contingent. Skin. 324. Mich. 4 W. & M. in B. R. Gilmore v. Harris. 
1 10 56. In Debt the Caſe was, that the Plaintiff, i» Conjideration of 11007. 
dg- tobe paid to him &c. by the Detendant, covenanted to affien 8c. to the 
'ays. Defendant, on the 3oth Fanuary next, 10 Shares in the Corporation of 
cr Linnen Manufacture; aud the Defendant covenanted &c. that be would 
gf then accept them, and at the ſame Time pay the Plaintiff the ſaid 11001. 
2 &c. under the Penalty of 22001. It was inſiſted for the Defendant, 
wet that the Aſſignment ought to precede the Payment of the Money, be- 
2 Cauſe the Covenant to pay it was in Nature of a Condition, or Detea- 
: ; lance, to fave the Forteiture of the 22001, and therefore ſhall be con- 
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ſtrued moſt favourably for the Obligor, and cited D. 17. a. by the 
Rule of which Caſe, and alſo by the Reſolution of the Court there. 
upon, the Payment of the Money in the principal Caſe ought to reſer 
to the Acceptance of the Aſſignment, and not to the Day in which the 
Aſſignment was mentioned to be made; and it ſo, it wes impoſſible that 
the Detendant ſhould accept of the Aſlignment before it was made; ſo 
that the true Meaning was, that the Plaintiff ſhould aſſign the Shares on 
the ſaid zoth Day ot January, and that the Defendant ſhould accept it, 


* a 


and that upon ſuch Acceptance the Money thould be paid; and of this 

Opinion were all the Court, whereupon the Plaintiff pray'd Leave to 

diſcontinue, and had it. Lutw. 490. 492. Paſch. 5 W. & M. E!. 
Week 5 5 
Per Cowper 5. Deviſe to the firſt Son of A. if he takes my Name, if not to B. A. 
ua dies without Iſſue. B. ſhall take; for the Refuſal of A.'s Son is not 2 
Condition 1 | £3 DE We . ok 
| ſubſequent Condition precedent, but a precedent Eſtate attended with theſe Limj. 
to defeat tations. Per Treby Ch. J. and Judgment accordingly. 1 Salk, 29, 
the Eſtate, pl. 8. Trin. 9 W. 3. C. B. Scattergood v. Edge. 5 
EG ⁊⁊²m m N „ 
Sede. a | | + +. 3 ky ; : 
| Vern. 661. Trin. 19400. Trafford & Ux' v. Sir Ralph Aſhton. It was objected that tho! this 
Deviſe was void as to the Iſſue of A. yet it could not be good to the Son of B. becauſe it depended 
on a Condition precedent, viz. If Iſſue of A. ſhould refuſe to aſſume the Name, or die without Iſſue, 
which are impoſſible, A. dying without Iſſue, cites Plowd. 242. 2 Inſt. 218. tho' the Condition there 
became impolible by the Act of the Party himſelf, and this Notion was agreed to by the Court. But 
here it was adjudged not to be a precedent Condition, but Part of a Limitation of a Deviſe of a parti. 
_ cular Eſtate which is void; but if it were collateral by itſelf, it would be a precedent Condition; 
Cites 10 H. 6. pl. 24, 39. Fol. 16. Deviſe to a Monk, Remainder to B. B. ſhall take immediately, be- 
cauſe Deviſe to a Monk is void, but had it been that after Death of the Monk it ſhould remain, b. 
Mould not take till after Death of the Monk. Per Powel J. 12 Mod. 285. Palch. 11 W. 3. Ar, 
in Caſe of Scattergood v. Edge. 1 — e 5 ; 


58. Where the one Promiſe is the Conſideration of the other, and 
where the Performance and nor the Promiſe is, is to be gathered from the 
Words and Nature of the Agreement, and depends intirely thereupon; 
for if in caſe there were a poſitive Promiſe that one ſhould releaſe his 
Equity of Redemption, and on the other Side that the other would pay 
7. then the one might bring his Action without any Averment of Per- 
formance; but where the Agreement is, that the Plaintiff ſhould re- 
leaſe his Equity of Redemption, in Conſideration whereof the Detend- 
ant was to pay him 7 1. ſo that the Releaſe is the Conſideration, and there- 
tore being executory, it is a Condition precedent, which mutt be averred, 
12 Mod. 455. 460. Paſch. 13 W. 3. by Holt Ch. J. in delivering the 
Opinion ot the Court in Caſe of Thorp v. Thor. 1 
59. If there be a Day ſet for the Payment of Money, or doing tis 
Thing which one promiſes, agrees, or covenants to do for another 
Thing, and that Day happens to incur before the Time, the Thin tor 
which the Promiſe, Agreement or Covenant is made 18 to be performed | 
M4 the Tenor of the Agreement there, tho' the Words be, that the Party 
all pay the Money, or do the Thing for ſuch a Thing, or in Cont: 
deration of ſuch a Thing. After the Day is paſt the other ſhall have an 
Action for the Money, or other Thing, tho' the Thing for which the 
Promiſe, Agreement, or Covenant was made be nor performed; tor it 
would be repugnant there to make it a Condition precedent ; and there- 
fore they are in that Caſe left ro mutual Remedies, on which, by the 
expreſs Words of the Agreement, they have depended. Per Holt Ch.. 
12 Mod. 461. Paſch. 13 W. 3. in Caſe ot Thorp v. Thorp. 
50. M. agrees to give A. ſo much for the Uſe of a Coach and Horſes for 
a Tar, and A. agreed further with M. 0 keep the Coach in Repair; l. 
was averred the Coach and Horſes were delivered to M. but nothing ot 
the Repair; and Holt Ch. J. held upon this Evidence that rep ⅜U, 


was not a Condition precedent, and therefore need not be erte. © 
| Tg vil 
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Hole Ch. J. at Guildhall, and Judgment pro Querente. 12 Mod. { 
: 503. Paſch. 13 W. 3. Arkinſon v. Morrice. Ed, : þ 
. 61. But it the Agreement had been that A. had agreed t give M. a ö 
e Coach and Horſes for a Tear, and to repair the Coach, and that for that M. i 
. promiſed ſo much Money, then the Repairing had been a Condition pre- 
4 cedent neceſſary to be averred. Per Holt Ch. J. 12 Mod. 503. Patch. 1 
n I3 W. 3· in 8. C. 7 f n * | 
; 62. Condition that A. ſhall do, and for the doing B. ſhall pay is Condi- if; 
: tion precedent, but Trme fixed for Payment will vary the Conſtruction ; I 
0 Per Holt Ch. J. 1 Salk. 171. Paſch. 13 W. 3. B. R. Thorp v. Thorp. | 
L 63. Where an Award conſiſts of divers Things, and one of them is Ibid. 590. Þþ 
void, and it be expreſly ſaid, ht upon Performance of that void Thing, Trevor Ch. | 
7 | | } | Ws "Ip An: s] ſaid, he a- 1 
A the other Party ſhall do ſuch a Thing, there the doing of the void Thing reed with 'þ 
5 is a Condition Precedent, and muſt be averred before Action againſt the Powell ].in þ 
3 other tor not doing his Part; But where there be ſeveral Things in an Part, viz that 
0 Award, and ſome are good and others not, and 'tis further ſaid, that upon if iy og : 9 
. Performance Præmiſſorum the other ſhall releaſe for the Purpole, there it nave vor if | If 
{uthces to make Averment of Performance of what is well awarded without it be a Con- 
| more; per Powell J. 12. Mod. 588. Mich. 13 W. 3. in C. B. Lee v. dition Prece- 
10 oo rs. dent, it muſt | 
e | * e a | de perform'd 
ſue, before the other performs of his Side; But my Brother's Diverſity of expreſs Words of Reference I 
re think will not hold, that is, that where the Words be expreſs that upon Performance of that Part 
Sat which is void, the other ſhall do ſuch a Thing, there the void Thing, ſays he, is a Condition Prece- 
850 dent, and muſt be done; but where ſeveral Things are ordered and ſome of them void, and that ſuper 
rh Performationem præm' ſuch a Thing ſhall be done; there he ſays it is enough to do that which is well 
be- awarded, to be intirled to the Thing to be done of the other Side, I ſay, that every illegal Part of an 
5. Award is the ſame Thing to many Purpoſes as if it were not in; but yet if it appear, that the Arbitra- 
Arg. tors deſigned that ſuch illegal Part ſhould be Part of the Confideration in reſpect of which the other 
was to perform, it muſt be done, or elſe here is not that Advantage for the other Side which was deſigned 
for it; and he has a Wrong done him by being forced to pay for a Conſideration which he has not. 
the 64. Altho? Tra quod is held in Littleton, to make a Conſideration ſub- 3 Salk. 59. 
EE ſequent, yet that is in caſe of Eftates executed, but it is otherwiſe in caſe 5 1 pH 
his of T, hings Executory. As it A. ſhall covenant to convey his Lands to B ita l ede 
pay quod 10 J. be paid to A. before Mich. the Payment of the Money is a Con- 'S and ſays 
Per- dition Precedent to the Conveyance of the Lands, and he is nor obliged that Linle- 
| Te to perform his Agreement unleſs the 101. be paid at the Time appoint- "wy - - WP. 
end- ed; per Holt Ch. J. iu delivering the Opinion of the Court. 2 Ld. "Re Rag - 
war} Raym. Rep. 766. Paſch. 1. Ann, in Caſe of Feltham v. Cudworth. Mod. 11. S. C. 
red. | | 5 %;ß;öͤ;ö;¹[ẽ«²&: . | 5 | | oO | & S. P. per © 
- the | Cur. for where Ita quod is annexed to an Agreement for a 'Thing not executed ir qualificd the Maner | 
W before, and is the ſame Thing as if it were put firſt. VVV e 
ther | 65. Condition deſcribing the .Oualification of the Perſon that is to take is 
g for in its Nature a Condition Precedent ; per Lord K. Cowper. 2 Vern. 
wed 573. pl. 518. Hill. 1706. Creagh & Ux' v. Wilſon & al. . 
Parry . 66. An Infant Feme marries one Ingram having Lands of Inheritance; 
Donſi- Articles are entred into, whereby the Infant Feme was during the Cover- 
we an ture to ſettle and convey over theſe Lands, and then ſhe was to have a Rent- 
h the charge of 4501. per Ann, tor her Jointure, whereas before ſhe had but 250 l. 
for it WA fr Annum. Ingram dies; the marries one Wood. W. and his Wite 
there- brings a Bill for to have the 450 1. per Ann. &c. but decreed per Har- 
y Lhe court Lord Keeper, that here was a Condition Precedent to her having 
Ch. |. ber jointure augmented which was to have been done during the Cover- 
ture ; and a Court of Equity will not relieve in ſuch a Caſe where O- 
cs fir miſhon of It was but a meer Neglect in the Party. In my Lady 
ir; it Bertie s Cale, where a Portion was given to a Lady, in Caſe ſhe married 
ing of m Lord Guilford, my Lord refuſed upon a Tender, and the Lady 
ang married to another by the Conſent and Direction of the Court of Chan- 


cry ; yet in this Cale my Lord Somers refuted to aſſiſt the Lady, but 


the 
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1 8 in this Caſe the A 
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5 | — 
the Fortune went over; But upon an Appeal in the Houſe of Lordz 
this Matter was in a Manner compromiſed by the Lords, and the Lord 

Keeper here diimitied the Plaintifi's Hill; tor if he ſhould relieve her fle 
would have both the Land and the 450 J. per Ann. Mich. 9 Anne 
Wood v. Ingram. 3 
After Con- 67. The Condition of a Bond was, whereas D. vas indebted to T. in , 
nv gr Bond of 3000/7. conditioned for Payment of 15001, and had recovered Jugs. 
]. deliver'd ment. G. upon Conſideration that TJ. the Hlaintiſf would forbear ſuing out 
the Opinion Execution upon D. promiſed to pay the Money to T. upon Requeſt, T. 772 
of the Court ing over 10 him the Fudgment he had againſt D. The Delendant pleads 


. in Bar, that the Plaintiff had not aſſigned. Plaintiff replies, that he was 


and ſaid, the ready to aſſign. Upon the firſt Argument on Demurrer, Parker Ch, J. 


Queſtion at and Powis were of Opinion for the Plaintiff, and that the ſingle Quel. 


the Bar had tion was, Who was to do the firſt Act? and that the Obligor was to 


| been,who do it; For though he is not bound to part with his Money unleſs the 


was to do 


the firſt Act, Judgment be atligned to him eodem inſtanti, yet he mult oſter to him on 


whether the Condition the Obligee will aſſign it. But Eyre J. e contra; tor he held 
Plaintiff it a Condition precedent; and alſo that if the judgment was aſſignd 
ay 752 firſt, the Bond might be put in Suit for the Money; but if the Bond 
n was paid firſt, there lay no Remedy at Law for the Judgment; Et 
Tvdgment, Adjornatur. 10 Mod. 153. Paſch. 12 Ann. B. R. Afterwards the Caſe 


or the De- was argued again. Ibid. 189. Mich. 12 Ann. & Ibid. 222. Paſch, 1; 


tendant to Ann. and afterwards in the next Term judgment was given tor the 


han it Pfaintiſf Turner v. Good win. 


aid the 
3 and 55 De OS, 8 
that the main Objection againſt the Plaintiff's aſſigning firſt was, that the Plaintiff would then have 


been obliged to have found out the Defendant, and have tender'd an Aſſignment the Day the Money 


was payable by the Condition, as in 3 Cro. 143. Noy 18. Hob. 69. 77. and ſo it would have been 
in the Power of the Defendant to have render'd his own Bond ineffectual by ep out of the Way; 
and that on the other Side it had been objected, that if the Detendant ought firſt to have paid the 


Money, he would have been without Remedy at Law for the Judgment; but that the Court were of 


Opinion, that the Words (be aſſigning &c.) did not amount to a Condition precedent, for the Words 
themſelves do not import it, and there were no other Words or Reaſon to make ſuch a Conftructim 


neceſſary. In all the Caſes cited at the Bar of Conditions precedent, there is ſome Word of Priority, 


or one of the Acts is to be ata prior Time, or ſomething that makes it neceſſary that one ſhould pre- 
cede the other, except the Caſe of Large and Cheſhire, 1 Vent. 147. 2 Keb. 801. which is of 10 
Authority ; for no Jud N is enter'd in that Caſe, nor any Rule for Judgment to be found, and that 

of the Parties ought not to have preceded, but accompanied one another; the 
De fendant ought to have tender'd the Money, but not abſolutely, but ſub Modo he ſhould bare 


counted it out, and told the Plaintiff: here is your Money, aſſign me the Judgment, and then upon the 


Plaintift's delivering the An; the Money would have been his, but not before, tho' he alf 
had counted it, and ſo the Aſſignment of the Judgment ought to have been a Circumſtance of the 
Payment, and that this Conſtruction of the Condition obviated all the Objections of both Sides, and 


that ſuch a ſpecial Tender was nota new Thing; for upon a ſingle Bill the Obligor ought to tender 
the Money upon the Terms of having an Acquittance, and ſuch a Tender with an Adhuc parat' is 1 


good Plea, cites Fitzh. Abr. Tit. Verdict 13. So 2 H. J. 8. 9. Debt was brought againſt the Executrix oi 


the Clerk of the Hanaper, upon a Patent by the King to the Plaintiff, for a Sum of Money, and a Li- 


berate to the Clerk to pay it, he receiving Letters of Acquittance; and the better Opinion there |, 
that the Plaintiff was not obliged to offer an Acquittance, but that the Clerk ought to have tender d 
the Money, and demanded an Acquittance; ſo in this Caſe the Defendant, to ſave his Obligation, 
ought to have found out the Plaintiff, and tender d the Money upon the Day upon the Terms of having 
an Aſſignment of the Judgment, and ought to have pleaded ſuch ſpecial Tender with a Refuſal and 
an Adhuc parat as in the common Caſe of a general Tender, and fince he had not done fo, his Pla 


vas ill. Judgment for the Plaintiff, MS, Rep. Trin. 13 Ann. B. R. Turner v. Goodwin. 


Sid Eu. 68. A, on the Marriage of B. his Son with M. an Heireſs, conve8 


qu: ; hog Land to Truſtees to the Uſe of B. and their Iflue, that if M. when [i 
verbis. Comes of Age ſhall not join to charge her Eftate with 2000 J. then the In- 
dentures to be abſolutely void to all Intents and Purpoſes; per Lord 
Harcourt this is a Condition ſubſequent. Ch. Prec. 38. pl. 266. Paſch, 

1714. Hunt v. Hunt. — N — — 
Comyns's 69. A. gave a Legacy of 6000 J. to L. the only Child of M. and died, 


| Bep 513. leaving M. his Heir at Law, but deviſed all his real Eftate to B. Th L. 


522. pl. 214. gacy to L. was made payable at her Age of 21 or Marriage, which {},081d 
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, and to be ia lieu and Satisfaction of all which ſhe might Paſch. o 
ot his Real or Perſonal Eſtate, and rpor Condition {ie ſhonld re- Geo. 2.1n 


Vernon. 
was adjourn- 
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1 e | RS a | | ed; and af- 
0 terwards in Eafter Term, 12 Geo. 2. M illes Ch. J. and the whole Court, inclined to think it a Con- 
1 dition precedent ; but held, that {uppoſing it to be a Condition ſubſequent, yet not being performed, 
| the Plaintiff was not intitled to the Arrear of the Annuity, and therefore the Verdict was ſet aſide 
In and the Plaintiff to pay the Colts of a Nonſuit. Forteſcue's Rep. 189. 194 S. C. adjudg'd i 
a Heh on Rp eee Ut. | Lorteſcus 189. C. adjudg'd, and 
Id s 14 Ch. J. M. illes, who delivered the Opinion of the Court, ſaid, that his Brothers were of Opinion 
4 = that it is a Condition precedent, but his Lordſhip ſaid, that the ſame Words will make it a Condition 
ad I ſubſequent as well as precedent, and Cites ſeyeral Cafes. Fn 1 5 e 
— 8 5 
4e 70. In all executory Agreements where the Plaintiff declares Pro Con- 
5 I ſideratione, there the Word (Pro) makes it a Condition precedent, 
be (that is) the Thing thall be done or rendered to be done before the 
1 Delendaut ſhall be obliged to pay, and neither of the Parties can have 
an Action of Covenant without averring the Performance. 8 Mod. 42. 
e Patch. 7 Geo. r. in Cale of Lock v. Wright. V 
ney 51. A. 1 Confederation of Soo l. which he is to have with his Wife in 
been Meney aud Goods, and ot the Marriage, made a Settlement, and gave 
1.5 er 4 Power to diſpoſe of 200 1. by Wilt, which ſhe did about 15 Years at- 
wy BO On a Bill in Chancery by the Legatees, A. inſiſted, that this was 
oy | 2 Condition precedent, and that he never received more than 3ool. as 
tio | a Marriage Portion with his Wile ; but the Maſter of the Rolls held 
qt otherwiſe, and that the Quantum of the Portion /eemed rather a Compu- 
Aon, and was ſatisfied therewith, and decreed the 200 1. to be raiſed. 
"" 2 Wms's Rep. (6 18.) Trin. 1973 1. North v. Aofell, EE 
; the 1 | - 8 | ns Rs 
nth | Or mon of Conditions Precedent ſee Tit. Deviſe, Remainder 
» (VW) per tor, Stocks, per tot. and other Proper Titles. 
5, and | | 
render nn — — c . | 
«' 52 e 
here b WI ( 85 15 + + be ſaid a Condition precedent, and See Tit. Mar- 
irs BE Wh 1 „„ GE | 5 age (K) 
—_ at ſubſequent, as to Marriages and Marriage Por- N 
en, | And in what Cales fette. 
iis Pes WI . FEY 5 
: A Leafs fo Tears 10 Bir Edward Waldgrave and Lady, on Truſt _ _ 
IP 4 e900. ( 7 A; B I 
onvers in god Liking © f 5 + ogg 7 Mrs ry 72 * oe Ge not marry contrary 0 den 
i; 2 12 , ſhe aid, then to go to ſuch Per- Lordſhi 
'ben jb WY ſons as Sir Eduard and Lad 7 N d. EP 2 5 Londthlp 
| b &9 QUT. Ly, or Survivor ſhould nominate, and vant 1 
the In- 4 Of Nomination to Sir Fdwward and I. : 5 an for Want lays the Caſe. 
11 ) or E id Lady, or Survivor 12 is obſcurel 
r Lo ries without their Conſent, they dis 22785 5 of them ; ſhe mar- . 
a » They die without any Nomination; Bill was pre- cee 0” 
1 fury: 1 2 who had a general Deed of Gift by Lady W. who * ken 
- & Jurviv'd, of all her Goods and Ch: intt F. ire, wh F the Gif 
| 4 N 4p 8 an attels, againſt F. Copled the Gift 
468 3 8 N to the Feme and Lady W. to have = 3 es i 
9 N z Wnich Wa | 0 a a” 3 | 
br Lana Bo as decreed tor 3 Comyns's Rep. 739. 14. 0G 
Bld Paſch. could not a- 
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mount to Paſch. 13 Geo. 2. in Caſe of Harvey v. Aſton. cites Chan. Caſes 53 
make Sar dall [Mich. 16 Car. 2.] Fleming v. Waldgrave. | 

| Nomiree of | | 
this 900 1. Here appears no Diſlike of Marriage; for tho' ro Conſent, it does not appear they diſlike! 

it, and the making no Nomination is an Argument they did not, ard fo the Condition not broken; 4.4 
this might be the Reaſon that the Cook ſaith, it was not in the Power of the Truſtees to ailpoſe of the[Ley. 
otherwiſe ; tho* the Book gives no Reaſon for ſuch ſay ing, but in the Caſe of Criaghy v. Willgn, 

2 Vern. 573. it is ſaid, there way be a Difference between marrying without Conlent, | 
againſt Conſent, according to the Caſe of Fleming v. Waldgrave. 


„and marrying 


ay 3 2. The Daughter of Lord Kelmurry, and the Son of Lord K. preſer 


a Bill to have the Benefit of a Settlement made by Lord K. and his So 
| ordſhip . 7 a D on, 
ſays, Itis evi- Whereby Truſtees were to raiſe 15001. a-piece for Portions of 2 Daughter, 
dent this De. the Plaintitts and the Siſters, payable at their Marriage with Conſent 0 


cree was not Tryffees or major Part of them, and Maintenance in mean time; and if 
conformable 


to the uſaa} Truſtees had raiſed the Portions before they married, they were to im. 
' Courſe of Prove them to the beſt Advantage, that they might receive the Increaſe 
Proceedings tor Maintenance till Marriage; and if they married without Conſent, the 


in Equity; it Portion of her ſo marrying ſhould remain over to another. The Truſtees re. 
one may gueſs 


upen i tort ceived the Rents ever ſince the Death ot Lord K. and raiſed the Por- 


. 


and obſcure a tions; and the Plaintiſſs being in Nears, and intending not to marry, Would 
Report of lay out their Portions in Purchaſe of Annuities for their larger Mainte. 


the Caſe, it nance. Queſtion was, Whether Plaintiffs ought ro have Portions at their 
ſeems to be a , R: Jy het, . TOS ; r . 

* own Diſpoſal, before they married with Conſent? And it being admit 

Decree b 7 A | mr 1 z 

Conſent. tf either died before Marriage, her Portion ſheuld go to her Executor ur Al. 

The Brotner iuſtrator, and they offering Security to indemaify Truſtees from Claim ly 

e ahh Defendants, who were Infants, Children of Charles Lord K. to . 

5 we oy "a the Portions after Marriage without Conſent <were limited by the Settlement, 

Son of Lord The Court decreed it on giving ſuch Security. Comyns's Rep. 740, "41. 

K. and Party Ld. Ch. B. Comyns cites Fin. Rep. 62. [Hill. 25. Car. 2 ] Needham, 


ment and to . | 


the Bill; and to whom the Benefit of the Portions, if not paid, would reſult, conſents his 2 Siſters 
ſhould have their Portions to lay out in the Purchaſe of Annuities for their better Support, and fo ad- 
mits they would go to their Executor or Adminiſtrator if they died unmarried ; or perhaps it might 
be apprehended by the Parties, that a Sum of Money given to a Daughter to be paid ar Marriage, like 
a Sum demiſed to an Infant to be paid at his Age of 21 Years, was an Intereſt veſted tha: would go 
to an Executor or Adminiſtrator, though the Deviſee died before the Time of Payment, and upon 
ſuch Admiſſion the Portions were decreed. But there was ſtill a Difficulty for the Defendants to whom 
the Money was limited over, in Caſe the Daughters married without the Conſent of Truſtees; but 
the Plaintiffs being in Years, and declaring they intended never to marry, and being leſs l:kely 6 
to do, when their Fortunes were turn'd to Annuities, and offering any Security ro indemnify Trultees 
againſt the Infants Claim, on ſuch Security which the Truſtees were willing to accept, the Court ce. 
creed the Portions to them. However it is manifeſt, that this Queſtion, whether the Condition anner- 
ed to the Payment of the Portions, that the Daughters ſhould not marry without Conſent of Tub 
tees, is good, or not, was not the Thing under the Conſideration of the Court; for they decreed the 
Portions though the Daughters never married; whereas it is agreed on all Sides in the preſent Cas, 
that Marriage is neceſſary before the Portions are payable, whether the Mother's Conſent is neceſſu 
or not. But it is moſt evident the Court look'd upon the Condition as good, or there had be: 0 
need of Security to indemnify the Truſtees. (What need of ſuch Security if the Condition ws 
- yold 1)- „%% 14 255 EL: N | : e 


2 Freem. 3. A Settlement was made by W. by Deed and Will, reciting a Matti 
RP n_ pl. age intended between A. and 4 the Daughter of W. and then com-s 
ſays the Fa. Clauſe, that if B. ſhould live to 16 Fears of Age, and ſhould refuſe to mai!) 

"ther made a A. then A. ſhould have 20,0001. out of the perſonal Eſtate; And afterwards 
Settlement of comes another Clauſe, that if it happen that the ſaid intended Marriage 0 
his Eſtate he not had till after B. s Age of 16 Years, then the real and perfonal Elf: 
2 ME is ſettled on A. & B. for their Lives &c. The Marriage was had bete 
Marriage B. was 16 Years old, but ſhe lived to 16 and died betore 17 without l. 
xc.) and li- ſye, *T'was urged, that A. and B. marrying before 16. the Perfonal k- 


eng ſtare was not veſted ſo as to intitle the Adminiſtrator of B. and that tie 
e — 


ſelf for Life, Grantor's Intent was to reftrain B. from merrying befcre 16; But Lor | 
Kemainder Jeffries took it, that a Marriage between A, and B. was the chief 11 BW - 
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Condition. 


and of the 20,000 l. Penalty tor Retulal, and that the latter Clauſe was to the Uſe of 
only to bring back that 20,0001. into the perſonal Eſtate to be ſettled to 1 FRO 
che ſame Ules with the rett, in caſe the Marriage ſhould be after 16 ndanty 


* ** 
— — 


— 


— 


| | and their 
and decreed an Account. Vern, 338. pl. 332. Mich. 1685, Duke ot Heirs; to the 
Southampton v. Crammer & al". Intentthat in 


| ©... Cafe the 
Plaintiff ſnould be married to his ſaid Daughter after the Age of 16, and that they ſhould have Iſſue- 


Male between them, that then the ſaid Truſtees and their Heirs ſhould ſtand ſeiſed of the Premiſſes in 


Truſt for the Plaintiff during his Life, and after his deceaſe in Truſt for his ſaid Daughter for her Life, 


and after in Truſt for ſuch Iſſue in Tail & c. The ſaid Plaintiff was married to the ſaid Daughter be- 


fore her Age of 14, but ſhe lived till ſhe was above the Age of 16, and then died without Iſſue; and 


the Plaintiff preferred his Bill to have this Truſt executed to him for his Life, and the only Queſtion 


was, Whether he was intitled to this Eſtate tor Life? And it was held, that altho' ſhe was married 
before the Age of 16, yet in as much as ſhe lived till after the Age of 16, ſhe might properly enough 
be {aid to be married after the Age of 16 ; and ſo it was held in Ld Saltsbury's Caſe, and athrmed in 


the Houſe of Lords. They all held, that altho' there was no Iſſue of that Marriage, yet the Plain- 
tif was intitled for his Life ; for that ſhould be taken reddendo ſiagula ſingulis, and the having of Iſſue 


ſhould be no Condition Precedent to his Truſt for Life, but ſhould refer to that Limitation of the 
Truſt to the Iſſue; For that a Truſt ſhould be expounded by the fame Rules as a Will, or as Articles 


of Agreement, which need not that preciſe Form of Words as a Limitation of an Eſtate at Law; As an 


Agreement to convey an Eſtate to J. S. for ever will carts the Fee ſimple. And Trevor ſaid, that if 


it were the Limitation of an Uſe at Law, it would be ſufficient to create an Eſtate for Life, the Intent 
of the Party ſo plainly appearing as it does in this Caſe. This Cauſe being afterwards heard in the 
Houſe of Lords, the Decree was reverſed. Show. Parl. Caſe 183. Wood, alias, Cranmere v. the Duke 
of Southampton, S C. ſays the Court of Chancery decreed the Profits to J. S. for Life; but againſt this 


Decree *twas argned, that where a Condition copulative, conſiſting of ſeveral Branches, as this does, is 
made Precedent to any Uſe or Truſt, the entire Condition muſt be perform'd or elſe the Uſe or Truſt 


can never ariſe or take Place, and that the Performance of one Part only is not ſufficient; and the De- 


cree was reverſed accordingly.— S. C. cited by Lord Ch. Baron Comyns in his Lordſhip's (as I ſup- 0 
poſe it is) Delivery of his Opinion, in the Caſe of Harvey v. Aſton, Paſch. 13 Geo. 2. Comyns's Rep. 


732. Ps: 


4. A. by Marriage Settlement provided 2000 J. a-picce, and after, by 2 Vern. 452. 
Will, directs the making up their Portions 3000 l. a-prece, and charges his = 1 „ 
real and perſonal Eſtare, provided they marry with Conſent of their Mother; $ 6” 75! 
Per Lord Wright and Matter of the Rolls, 'tis a Condition 


: $ 2: 
| Subſequent. - 
Ch. Prec. 226. pl. 186. Trin. 103. Aſhton v. Aſn ton 

5. A. by Will leaves his Grand-Daughter 200 J. provided ſhe continued S. C. cited 
with his Executor s until 21, but if taken from them by her Father, who wag by the Ma- 


| a Papiſt, before 21, or if ſle married againſt the Conſent of his Executors , of the 
then he gave her bur 10 J. and made B. and C. Executors. 


Rolls, and 
. 0 She Was ſaid it was a 
placed by the Executors with D. a Clergyman, and before ſhe was 21 very good 


D. and one of the Executors conſented that the ſhould make a Viſit to En, 5 
her Father, when the Father, unknown to the Executors, married her to a Ne. 


the Teſta- 


tor's Intent 


Papiſt. Decreed at the Rolls tor Payment of the 200 1. to the Daugh- 


ter; but on Appeal Ld. Con per decreed her only the 101. He held chat bs defeated = 


the Continuance with D. by Direction of the Executors was well, and in that Re- 


that this was a Marriage againſt their Conſent, they not having Oppor- pert, ___ 
. | EY . . 5 V8 . ; 1 + T8 egacy ſhall 

tunity to declare their Diſlike before Marriage, and declaring it upon not be paid. 

Notice after; and that the Condition deſcribing the Qualifications of Sel. Chan. 


the Perſon who was to take, was in its Nature a Condition Precedent, Caſes in Ld. 


2 Vern. 572. pl. 518. Hill. 1706. Creagh and Ux' v. Wilſon, El p 
1 5 8 in the Caſe 
of Hervey v. Aſhton. 8. C. cited Comyns's Rep. 455 by the Lord Ch. B. 5 


6. J. S. having 4 Daughters, A. B. C. and D. in 1105. deviſed &c. ſe- But where 
veral Parcels of his Eſtate ſeverally to his 4 Daughters, & inter al' the Party 
deviſed 20 Truſtees his Lands in k. and F. in Truſt for A. until her Mar- c ” 


| | | ? compenſated 
age or Death, and in Caſe ſhe marries with the Conſent of her Truſtees, 


: in Damages, 
then for her and her Heirs ; but in caſe ſhe ſhould marry without their it is againſt 


Conſent, then to her other Siſters equally between them &c. In 1708, Conſcience 


4. marries W. R. with the Conſent and Approbation of her Father, who * gt 


| a ; and in Fry 
ſetles upon this Marriage Part of thoſe Lands deviſed to her, and alſo j l. and Porie.'s 


per 
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Condition. 
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Caſe the per Ann. Fee Farm Rent. In 1709 F. F. dies without altering his 1% 
Condition Objected that this was a Condition precedent, and till Performance the 
con 33 Eſtate could not veſt, and Equity will not aid in this Cafe; but Cow. 
in 8 per C. decreed that by the Marriage with the Conſent of the Father, th, 
being a Condition was diſpenſed with, and the Deviſe become abſolute; for Con. 


* ditions of this Kind, Whether precedear or ſubſequent, were in Nature 
Without 


Conſent. of Penalties and Forfeitures, and if the ſubſtantial Part and Intent be 
Precedent performed, Equity will fupply ſmall Detects and Circumſtances, and 
Conditions favour the Deviſee. Here is no Forteiture, and it was never the Intent 


es of the Teſtator that the Eftate ſhould be taken from the firſt Device 
8 Pe” when it can't go to the Deviſee over, and be let to deſcend to the Hei: 
a Court of at Law. MS Rep. Mich. 3 Geo. Canc. Clark and Ux' v. Lucy 
Equity will and al. N Be | | | | 5 . 
never veſt | 5 25 3 | UNE 

an Eſtate when by means of a Condition precedent it will not veſt at Law; but as Conditions ſubſe. 
quent are to deveſt an Eſtate, there it is otherwiſe where there can be a Compenſation made in Dam. 
ges, as above, but in any other Caſe, even in caſe of Condition ſubſequent it is otherwiſe. Ibid, 


DDr 


J. A Legacy was deviſed to A. to be paid at the Age of 21 or Mu. 
riage, which ſhall firſt happen, ſo as ſuch Marriage be with Conſent ef l. 
and if not, then he deviſed the ſame to his other Daughters. A. marries 
without Conſent, and dies before 21, leaving Iſſue. Lord Chancellor 
ſaid that this is not to be conſidered under the Notion of a Forfeiture; 
that it is merely a Legacy given, and 2 Days of Payment appointed 
with a Deviſe over; and the Perſon dies before the Legacy grew due, 
and ſo decreed that A. dying before Marriage with Conſent, or 21, an 
Account ſhould be taken of her Part, and that that, and the Improve- 

ments of it, be paid to the ſurviving Siſters, Sel. Caſes in Canc. in Ld 
King's Time. 26. Trin. 11 Geo. Figgor v. Morris, 
8. A, deviſed a Legacy of 1000 1. to his Daughter, on Condition that 
ſhe marry a Man who bore the Name and Arms of Barlow, and if fhe mar. 
ry one that ſhould not bear ſuch Name and Arms, then he deviſed th: 
1000 J. to J. S. The Daughter married one Bateman, but about 3 Wes 
before the Marriage he called himſelf Barlow. On a Bill brought by] S. 
for the 10001. as forfeited to him, the Maſter of the Rolls was of Opi- 
nion that the Condition was complied with by the taking the Name of 
Barlow, and tho' it was inſiſted by the Plaintiff's Counſel, that the 
Defendant, when he had received the Legacy, would probably reſume 
the Name of Bateman, and therefore pray'd that he might be decreed 
to retain the Name of Barlow ever after, yer his Honour refuſed to 
make any ſuch Decree. 3 Wms's Rep. 65. pl. 16. Trin. 1730. Bat- 
%% ( FFT 
9. A. by Will deviſed all his Lands to C. and his Heirs in Truſt to pay 
Debts, and then in Truſt for B. his Grand-daughter, and the Heirs of bi 
Body, Remainder to C. and his Heirs, upon Condition that he marry B. and 
gave C. his perſonal Eſtate in Truſt tor B. until ſhe attain 21, and made 
C. Executor, and died. B. refuſed to marry C. and married F. R. and 
atterwards at her Age of 21, B. and . R. made a Bargain and Sale u 
V. R. to make him Tenant to the Præcipe in order to ſuffer a common 
Recovery, in which B. and J. R. were vouch'd, and the Uſes were de- 
clared to the Iſſue of the Marriage, Remainder to her own right Heirs. 
One Queſtion was, whether the Condition annexed to the Detendant's 
Remainder be a Condition precedent or ſubſequent? and as to this, 
| Lord Chancellor ſaid he was inclined to think it is a Condition ſubſe— 
2 — (T) quent. There are no * technical Words to diſtinguiſh Conditions prece- 
* dent and ſubſequent; but the ſame Words may indifferently make ei- 
ther, according to the Intent of the Perſon who creates ir. In this Cate 
the precedent Limitation was an Eftate Tail in Poſſeſſion; and thete- 
tore why ſhall we not ſay, that as co this Remainder likewiſe it was 


L* 
2 


* _ . 


Condition. 


— — — — —— — — 


Ü—h— — —üöjld — 


the Teitaror's Intent to have it veſt immediately in the Defendant? The 9 5 
Limitation is immediate, altho' the Condition upon which it depends 
is ſubſequent. Cafes in Chanc. in Ld Talbot's Time, 166. Hill. 9 Geo. 

2. Sir John Robinſon v. Comyns. 

10. A. by Settlement alter Marriage created a Term of to00 Nears in On Appeal 
Truft by Mortgage or Sale to raiſe 2000 J. for each of the Daughters Por- 2 this F 
tions, provided they marry with their Mother's Conſent, and if either die by 2 Mar. 
before Marriage with ſuch Conſent, her Portion to ceaſe, and the Premiſes ter of the 
to be diſcharged; and if raiſed, then to be paid to the Perſon to whom the Rolls, it 
Premiſes fpould belong; and atterwards by Will created another 74 uſt. Mas held, 
Herm to augment ther Fortunes 20001. a-piece more, bur ſubject to The RNS 


_ . | | | | . Daughters 
like Condition as in the Settlement, and gave the Reſidue over and above were not 


the 20001. a-piece to his Wie; and by a Cadicil created another intitled to 
Truſt-Term, for the better railing of his Daughters Portions. A, died, their Por- 
leaving 2 Daughters, J. and K. — J. after Age of 21, married R. 8. and e _ 
K. before 21 married W. R. and both without the Mother's Conſent. OS ea 
They and their Husbands brought a Bill for their Portions. The Maſter their Mar- 
ol the Rolls took Notice of the Clauſe, declaring that if any die be. riaze with 
tore Marriage with ſuch Conſent, her Portion ſhould ceaſe, which was tel, Mo- 
13 | 3 . 8 . ther's Con- 
inſiſted upon by the Counſel to be ſufficient Diſpoſition of it; but he ſent. And 
ſaid that ſurely this was not a good Diſpoſition within the Meaning of Ed. Ch B. 


thoſe Cafes, that allow a Limitation over to be good; for this is not to Comyns, ho 
take Place upon Marriage without Conſent, but upon dying before Marriage w 1 


| . E n £ Court in 
married ; he taking it all along, that if they married they would do it with his Argu- 
Conſent ; That here does not appear to be any Perſon in the Teſtator's ment, faid, 
View, to whom theſe Fortunes thould go over, as in other Caſes where ON yo 
thoſe Limitations over are allow'd ; that tho” theſe Portions are charged which he i 
upon Land, yet there being no Diſtinction between Conditions annexed to grounded 


[el : 5 f © to aſſiſt the 
with ſuch Conſent, and is no more than providing for Dawg bters dying un- 


Money charged upon Land, and ſuch as are to ariſe ont of the perſongl E- his Opinion, 


ſtate, and Portions by Will being due by the Eccleſiaſtical Law, 8 are, iſt. 


| withſtanding ſuch Condition as this annexed to them, Portions by Set- the Riphe 


tlement (tho' under the like Conditions) are likewiſe due by the Law and Liberty 
and Rules of this Court, and theretore thought the Plaintiffs, the of the Sub- 


Daughters, well intitled to their Portions; and ſo order'd the Husband FS Who 
of the one on make Propoſals betore the Matter as to ſertling his Wife's _ 


luntary Diſ- 
Fortune, and that the Fortune of the other ſhould be paid to her, her abate of 


| Husband being dead. Sel. Chan. Caſes in Lord Talbor's Time, 212, his on Pro- 
| Mich. 10 Geo. 2. Harvey v. Aſhton. | „ 0 dll- 
3 r 5 3 1 

ner, and upon what Terms and Conditions he pleaſes ; this he believed will r 
2dly, That it is a fixed and ſettled Maxim of Law, that if an Eſtate in Tad 0 3 
Land, is limited to commence upon a Condition precedent, an v. 
Condition performed. And this is ſo ſtrong and fo ſettled 
vious Act was at hrſt impoſſible, or after becomes impoſſible b 
dent, the Eſtate can never veſt. Comyns's Rep. 944. in his Lor 
ſhip ſaid, that a third Reaſon which influenced him to this O 


4 2 no 
as much Advantage as may be to make good and anſwer the Intent and Deſi . 


conſtrued ſtrictly with regard to the Execution of the Truſt; and 8 n 


Thing, when the Truſt directs the Truſtees to pay the Money at the Time of t 1 
with her Mother's Conſent, that the Court ſhould direct them to pay the Money before that Time 
athly, Eut that it is an Agreement of no ſmall Weight in his Opinion, that the Reſtraint in the pre- 


tent Caſe is not only law ful, but prudent and reaſonable, and no Conſequenc e |1 

itz than the Hindrance of an inconſiderate or imprudent Marriage. Conn fo ge 2 4 
Ch. J. Sir W. Lee and Sir ] Willes, who aſſiſted the Ld. Chan, Hard w icke upon this Appeal, being ot 
the ſame Opinion, his Lordſhip was pleaſed to concur : | : 


M and th 7 8 
Maſter of the Rolls, was reverſed. Comyns's Rep. 757. es On eee aa 


11. When a Condition coprlative, conſiſting of ſeveral Branches, is S P. by Ld 
made precedent to any Uſe or Truſt, the intiie Condition mult be per- Ch. Baron 
a tormed <29Y% in 
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perty, to dii- 


r Intereſt out of the 
nothing can veſt or take Effect till the 
a Point, that it holds although the pre- 
y the Act of God, or other Acci- 
dſhip NN _ his Lord- 
* r : A we pinion, is, that it is moſt agreeable 
to the Rules of Equity, to direct the Execution of the Truſt accordi S 5 
placed the Truſt in him; it is ſaid a Truſt is conſtrued favourably ; ey 6 196 Intent of rien who 


he Daughter's Marriage 
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90 
his Reports, formed, or elſe the Uſe or Truſt can never riſe or take Place. Show. 


732. Paſch parl. Caſes. 85. 
13 Geo. 2. 


in Caſe of Harvey v. Aſton, ſays it is a kitown Rule, and that the Caſe of Sir Cæſar Wood, alias 


Creamer, v Duke of Southampton, Parl. Caſes. 83z is an 1 expreſs in this Point; Sir H. 
Wood, on [in Conſideration of a] Marriage of [to be had between] his aughter with the Duke, made 2 
Settlement on Truſt to raiſe Maintepance for his Daughter till [12 Years of Age, and then of 5 50 l. a Neat 
till] Marriage, or Age of 17, and if his Daughter after her Age of 16 Joould marry and bade Iſſue ale 
by the Duke, then for Settlemeat on the Iſue Male, ant! for a better Proviſion for the Duke and his Wit, 
on Truſt for the Duke and his Wife for their Lives, and after to their firſt and other Sons in Tai! Maj, 
She married [the ſaid Duke] before the Age of 16, and after that Age died without Iſſue; the Queſ. 
tion was, whether the Duke ſhould not have the Eſtate for his Life ? and at firſt decreed tor him, but 


that Decree was reverſed in the Houſe of Lords; for it was ſaid the Words were plain and certain, that 


there muſt nor only be a Marriage, but Iflue Male; and it would be Violence to break the Condi- 
tion into 2 Parts, which is but 1 according to the plain and natural Senſe of it. The ſame Determj. 
nation was made afterwards in this Court between Sir Czſar Wood and W. Webb. Parl. Caſes 87. and 
affirmed in the Houſe of Lords. Ibid. . . 


12. A Perſonal Legacy in Caſe of Limitation oper, given on a Condition 
not to marry without Conſent, ſhall be loſt if the Condition be broken; 
Per Ld Ch B. Comyns, ſays it is admitted. Comyns's Rep, 755. Paſch, 
13 Geo. 2. CTR WER Pr up . 


ume — 


* 


(T. 3) Breach relieved. In what Caſes of Condition 


; precedent or ſubſequent, 


. RUS created, by which the Wife was to have an E/ate jr 
I Life, on Condition that ſhe ſettle her own Lands within 18 


| Months after the Husband's Deceaſe, on her and her Husband's Chil. 


dren, elſe to be void. She ſignified to one of the 'Truſtees within the 

Time, her Willingneſs to do her Part, but doubred the Title to the 

Eſtate for Lite, and in a Bill by her brought in this Courr, declared her 

_ Willingneſs to make ſuch Settlement, but not anleſs her Eſtate for Lift 

was confirmed, which was decreed in the Manner propoſed, and the 

Truſtees ro be indemnified. Fin. R. 67, Hill. 25 Car. 2. Wallop . 
Shaftsbury and Vernon. „ = 

Freem. Rep. 2. A. on Marriage of B. his Daughter with C. entred into Articks 

302. pl. 367. with C. to pay down 15001. and 2500 J. more within 6 Months after (. 

88.2 ſhould ſettle on B. 8001. per Ann. Afterwards by another Indenture be. 

viſare vult, tween A. B. and C. in Conſideration of the ſaid Marriage to be had, 


Alibid. 30% and of 4000 l. mentioned to be paid, or ſecurd to be paid to C. C. 


145 8 . ſettled Lands of 4461. per Ann. and A. paid C. 15001. and at the 
* =” "ſame Time A. gave Security to pay the 2500 l. and at the ſame Time C. 
; the 7 by other Articles, covenanted within 3 Tears to purchaſe and ſettle 354. 
Keeper and per Ann, to make up the 800 l. per Ann. and in the ſame Articles 4, 
2 J. covenanted to pay C. or his Aſſigns 2500 I. within 6 Months next after 
2 2: fſuch Purchaſe and Settlement made, and Interęſt for the ſame half yeat- 


diſmiſſed — ly in the mean Time, and if C. died before ſuch Purchaſe &c. then 4. 


S. C cited within 6 Months after C.'s Death, to pay to B. her Executors, 6c. the 
accordingly. 2 500 J. and for Default of Payment of Intereſt &c. ro ſuch Perſons 


Tom By: as the fame ſhould become due to, the Truſtees were to enter and ſel 


94. pl zo. the Lands charg d. B. died within a Month, and no Purchaſe made; Pet 
Hill 23 Cur. here is no Pretence that the Articles were contrary to the Iii. 


Car. 2. B Ri the Parties, and fo this Covenant is in Nature of a Condition 
the 8. C. but e | TW Prece- 
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precedent, and can't be diſcharged in Equity; and here is a Deed of S. P. does 
Truſt, a Fointure- Deed, and Articles, all of the ſame Date, and ſhall be not pp 
intended to be executed at the ſame Time, and are all as one entire A- KS 


7 reement, theretore the Recital in the Jointure Deed, that it was 13 by 2 295 
2 Conſideration of Marriage, and of 4000 1. paid or ſecured, as the Portion Chancellor. 
ar can't be underſtood as any poſitive Agreement, but muſt be expounded 2, Freem. 
te by the Articles to which it does in a Manner refer in ſome Caſes, and * 
% upon ſpecial Circumſtances a Court of Equity has expounded Deeds o- 
l. e this the Letter thereof ſeems to import, yet this ought never to 
t be done ſo as to make a Deed, but only to avoid ſome Extremity. Fin. 
dat R. 98. Hill. 25 Car. 2. Cheek v. Ld Liſle and Harvey, 
© 3. Bill ro have a Legacy of 1000 l. which was Money ſecured by a 
nd Bond to be paid to the Teſtator within 7 Years after his Marriage, and 
atter a Jointure of 600 J. thould be ſettled on his Wife. The Detend- 
ant pleads, that the Money was to be paid upon Condition, and that the 
On Party died before the Condition was performed. But the Plea was over- 
. ruled. Mich. 26 Car. 2. Fin. R. 178. Glaſcock v. Brown well. 
ch 4 Deviſe ro A. in Tail Male, and for Default of ſuch Iſſue, to B. 
and his Heirs, on Condition to pay to C. D. and E. 500 l. to be divided 
equally, and if B. ſhall refuſe to pay, then the Lands to go to C. D. and 
E. &c A. died without Iftue ; Detendants inſiſted that this was a Con- 
FT dition precedent, but the Plaintiff was reliev'd on Payment of the 50 l. 
and Intereſt ſince A.*s Death, Fin. R. 403. Hill. 31 Car. 2, Pitcairne 
ns v. Brace, Wheeler, & al". 5 ä 3 


5. F. on his Marriage of M. Daughter to Sir G. S. by marriage Ar- 2 Freem. 
ticles was to ſettle 2000 1. a Vear, viz. 12001. a Year, of which he was mas * pl. 
then ſeiſed, and to purchaſe and ſettle 8001. per Ann. more; but 't was fays it was 
expreſly agreed in the Articles that before Sir G. S. ſhould make the Set- proved, that 


| zlement agreed to be made by him, which was 1000 J. per Ann. now, and Sir G. S. in 


3ooo J. per Ann. at his Death, the Plaintiff the Hausband ſhould purchaſe his Lifetime 
1 18 . | | a ſaid, that 
* and ſettle 800 J. per Ann. part of the intended 2000 1. on the ſaid M. for tho F. had 
bil- 8 tho' F. had 
the Life Sc. The Marriage was had; Sir G. S. died before wy Settlement not as yer 
* | of the 800 J. per Ann. but the 12001. per Ann. was ſettled, as agreed, purchaſed 
| her | ſoon after. The Wife died without Iſſue ; F. brought his Bill tor the 8 12 
L zooo |. per Ann. Lord Chancellor ſaid, it appeared chat there was no ſhould be no 
| the Deſign, Surprize, or unwary Wording the Articles, and that the Plaintiff Prejudice to 
GY | was to do the Precedent Act; that this Article was penn d in a different him, but he 
1 | Manner from the other Articles, becauſe the other Things therein men- agg Jake 
tics WW fioned had a Time prefixed for doing them; but there was no determinate Tine for 
„Cor fix d Time for ſettling this 30001. per Ann. for that was to be after the doing it; and 
ho | Purchaſe and Settlement of 8001. per Ann. and *twas uncertain when that a great many 
hal. would be, and it does not appear that the Parties came to a new Agree- e 4 
| 0 ment, or diſpenſed with the Performance of the Articles on the Part of SE Sir G 5 
e td © Plainritt, but twas a Condition precedent which can't be diſpenſed S. were pro- 
- „ with in Equity. If the Articles had been ſo penn'd that each Party ved, and 
ral bad depended on the mutual Covenants of each other, there might be Were 3 
4 ſome Colour to relieve the Plaintiſf, becauſe in ſuch Caſe the Father pfaintißt -s 
. affer might have recover d Damages at Law, without averring the Per- Counſel to 
cate. formance on his Part, but otherwiſe where a Covenant is penn'd by way be in Nature 
Va of Condition precedent fo as no Action lies at Common Law, wichour * Dons 
5 averring Performance. Tis true, if the Plaintiff had ſuch a Jegal Ad. "pov : 
9c. the 5 | h . . 9 . the Perform- 
eros WE 247 4ge by the penning this Covenant, perhaps this Court would not ance of that 
nd ſel have reſtrain'd him. Had the Wife been living, or left Tſue, there might Part of the 
— have been ſome Ground tor Reliet, becauſe the Equity of the Contract 1 
in". had been ftill ſukſiſting, bur as it is, the whole Reaſon ot the Contract Chancellor 
17 s diſſolved, and the Plaintiff ſuffers not any Loſs, but only the Diſap- affiſted by 
dition . 3 25 5 . p y 
prece· pointment of his reaſonable Hopes and Expectancy. The Bill was diſ- North Ch. J. 


miſled, 
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to give an Effate that never veſted, Per Holt Ch. J. 2 Vern. 339. Hill. 1694, in Cate of C 
Bertie. S. P. by Holt Ch. J. 12 Mod, 183. in Caſe of Berty v. Falkland. S. C. in Canc, 
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h. 32 Car, 2. Lord Feverſham v Watſon 


OC eee aw — — 


and Monta- miſſed. Fin. R. 445. Palc 
gue Ch. B. and Sands. 


delivered | 


their Opinions againſt the Plaintiff; becauſe what was to be done was in Nature of a Condition Prece. 
dent, and ought to have been wholly done before Detendant was obliged to do what Was to be done on 
his Part ——Skin. 287. S. C. cited per Hutchins Commiſſicner, as follows, viz. That upon the Marti,o. 
of a Daughter of Sir Geo. Sands, the late E. of Feverſham was to have by Agreement 3909. per An 
when the preſent Lord Feverſham ſettled 2000 1. per Ann. for a Jointure; the Eſtate in Poſſeſſion gt 
the Lord Feverſham was nothing but Holdenby, which is about Soo I. per Ann. but he had Penſions 
in Ireland to commence in fururo, which being Lid would amount to What would purchaſe 2000 1. p 
Ann. The Marriage took Effect, and afterwards the Ld. Feverſbam was 155 Treaty to fell his Penſions 
in Order to the Proteus and ſettling the 2000 1. per Ann. the then Lord Feverſham hearing of 1; told 
him, that theſe Penſions, not being in Poſſeſſion, they would not ſell for ſo much as when they came 
into Poſſeſſion, and ſo adviſed him not to part with them yet ; and he accordingly forebore, and then h's 
W ite dies, and the then Lord Feverſham dies; and the preſent Lord Feverſham prefers his Bill againſt 


Mr. Watſon who married the other Siſter, and was the Daughter and Heir of Sir Geo. Sands; And i: 


was decreed in B. R. and after wards affirmed in the Houſe of Lords, that the Lord Feverſham ſhould 


have an Execution of the firſt Agreement, and that this was a Diſpenſation in Sir Geo. Sands of the A. 


greement for the preſent, which ſhould not Prejudice the Lord Feverſham. 


Conditions 6. Conditions ſubſequent need not be literally performed, where they are 


that are to 


ſubſequent, to Jeve/# an Fftate, but Equity can only reheve againſt Conditions ſub- 
gefcat an ſequent, where there can be a ee in Damages. Per Fin. C. 
Eſtate are Vern, R. 83. Mich. 1682. Popham v. Bampfield. 5 

not fa- ,, I. | EO. To, 7 | 

voured in Law. And it the Condition becomes impoſſible by the Act of Gca, the Eſtate ſhall not he de. 
feared or forfeited, and a Court of Equity may relieve, to prevent the Develting of an Eſtate, but not 
17 v. 


12 Mod. 5. A. deviſed Lands to B. and C. in Truſt for J. S. on Condition thit 


184. §. C. the Father of F. S. ſhould ſettle on F. F. 2 Thirds of the Eſtate ſettl by 


cited per 


Holt Ch. I. 7%. Grandfather on the Father; the Eſtate ſettled by the Grandtather 
as the Caſe was 6000 l. per Ann. The Father deviſed all his Eſtate to J. S. bur 
ol Popham ſubject to Debts and Legacies, but in Effect made no Settlement other. 


v. Rogers, 


5 wile (for tho' he made one, yet 'twas with Power of Revocation, and 
and reports 8 : 


ir thus vie. he actually did revoke it.) North K. decreed that if on Reference to a 
a Deciſe to Maſter, it ſhould appear that after Debrs &c. paid 2 Thirds remained, 


Sir F. Pop- that *twas a good Performance, and on rehearing ſaid, the Difference 
ger bd % Was whether this Caſe lay in Compenſation or not, for where a Recom- 
{bowld let 2 pence can be made, this Court will relieve againſt ſuch a Condition, 


bird und declared if a Compenſation was made by the Will, he would relieve | 


: _ 2 againſt the Breach of the Condition; but it a ſufficient Compenſation 
ſcend to bis 


en, e Was not made, he would then conſider farther of it. Vern. 59. pl. 73. 


did not do Mich. 1682. & 167. pl. 159. Paſch. 1683. Popham v. Bampfield. 


ſo, but 5 | 7 Ys e „ 

| permitted other Lands to the Value of 2 Thirds to deſcend, and this was held in Equity to be a ſuficient 
Performance of the Will. Becauſe the Teſtator's Deſign was ſatisfied thereby, it being to make dir F. P. 
z good Husband to provide for his Poſterity, @— . ff 


8. Deviſe, that if his Daughters ſhould releaſe to his Heir 3 Right 


to certain Lands, he gave them 2000 J. a-piece on Condition they ſhould re- 
leaſe &c. The Land to be releaſed was not worth 500 1. One of the 
Daughters died before any Releaſe given ; Serjeant Maynard urg'd, 
that there was a Difference between a Condition in the giving a Portion, 
and a Portion given upon Condition; for that in the former Caſe the 
Portion never ariſes unleſs the Condition is pertormed ; the ſurviving 
Daughters brought a Bill, which was diſmitſed by Lord C. Notting- 
ham; but on a Review and a Demurrer North K. inclined to over 
rule the Demurrer, and ſaid that in all Caſes where the Matter lies in 


Compenſation, be the Condition Precedent or Subſequent, there ought tꝰ 


be Relief; And by Agreement the ſigning and inrolling the Dectee 
x | una | | AIG | vas 


rt1nge 
over- 
lies 10 


ght to 


Jecree 
Was 


uceſtip and died; The Queſtion was, Whether the Legacy was to be 
paid to his Repreſentative? deerecd, that the ſerving Apprenticeſhip is 
not the Condition annexed to the Legacy, but only an Appointment when 


within 3 Years limited tor the Marriage, or ſoon after the Death of the 


— — — 
— 


— 


Condition. | 5 1 93 | 
% | | 


was fer aſide, and the Cauſe ro be heard de Iutegro. Vern. 222. pl. 221. 


Hill. 1683. Hay ward v. Angell. 

One having 3 Daughters, deviſes Land to his dadeft, upon Condition | 
that ſbe, <1thin 6 Months alter His Death, pay certain Suns to her 2 other l. 
gers, and if ſhe failed, then he deviſed the Land to his ſecond Daughter on =_ 
„e ike Condition &c. The Court may enlarge the Time tor Payment, l 
cho* the Premities are deviied ; and 1 all Caſes that lie in Compenſation, ; 


e Court may diſpenſe with the Time, tho' even in Caſe of a Condition Prece— 
nt. 2 Vern. 222. pl. 202. Paſch. 1691. Woodman v. Blake, 

10. Ian Eſtate is to veſt on the Intermarriage of A. and B. and the 
Condition becomes impoible by the Het of God, as in cate A. had died 


Teſtator, Holt Ch. J. thought the Kitare would never ariſe, and that 
there would be no Relief in that Cate. 2 Vern. 340. Hill. 1697. in 
Caſe of Cary v. Bertie. 1 ; 1 „ 

11. M here a Condition is precedent to the veſting of an Eſtate, Chan- 2 Vern. 239. 
cery cannot relieve in Caſe of Nou performance; otherwiſe in Caſe of * 
Forſeitrre for which a Valuation can be made and Compenſation given. COAS P. 
1 Salk. 23 1. pl. 10. Hill. 9 W. 3. in Canc. Bertie v. Falkland. by Holt Ch. 


5 . | ES : | | ].— 2 Vern. 
8+. Popham v. Bamfield, S. P. as to the Veſting per Finch C. who ſays it was fo ruled in Lord Fever- 
ſham's Caſe here, tho' the Lords afterwards reverſed that Decree. | | | | 


12. A ſeiſed in Fee having three Daughters, deviſed to Trufkees to con- 
oep to the eldeſt, if ſhe ſhall pay 6900 J. to her 2 Siſters in 6 Months, and 
it the ſhall not, then gives the /ike Pre-emption for the ſame time to the 2d, 
and it the ſhall not to the 3d ; The Money muſt be paid punctually ar 
the Time, and Equity will not enlarge it. MS, Tab. February 7th 1705, 
Maſton v. Willoughby. ) . 

13. I give and bequeath to E. V. 1001. to be paid him within 6 Months 
after he ſhall have ſerved his Apprenticeſhip; he ran away from his Appren- 


it ſhall be paid, and the rather, for it E. V. had died before Expiration 

ot his Apprenticeſhip, his Repreſentative would have been intitled to 

the Legacy, MS. Tab. July 26. 1112. Sidney v. Vaughan, Ep 
14. In a Marriage Settlemenr, a Power was lodged in Truſtees to : 

raiſe 3ooo J. for a Daughter, to be paid her at the Age of 21, or Day of 

Marriage, which ſhould firſt happen, when C. and his Wife ſhould die with- 

out Iſſue Male, and in the mean time an 100 1. per Ann. to be paid her 

tor her Maintenance; Reſolved, per Lord Ch. Cowper, upon the Au- 

thority of the Duke of Southampton's Caſe, that the Words, When C. 

and his Wife ſhould die without Iſſue Male, amounted to a Condition 

Precedent ; and that the Time of railing the Portion did not commence 

when one of them ſhould be dead without Iſſue Male, and the other be 

Tenant in Tail after Poſſibility of Iſſue extinct, but when both of them 

{ould be dead without Iſſue Male. 10. Mod. 314. Paſch. 1 Geo. 1. Champ- 

ney v. Champney. 5 . 
15. Equity will not relieve againſt the Breach of a Condition Prece- 

dent where the Damages accrued are contingent, and cannot be eſtimated. 

MS. Tab. 1723. Sweet v. Anderſon, 
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(C) What ſhall be ſaid a Condition againſt Las. 
[And Pleadings. | 


See Tir. Si- t. F the Condition ok an Obligation in which A. is bound t B. 
mony (F). 18, That whereas A. in a ſhort Time is to be preſented, inſli⸗ 
tuted, and inducted, to the Church of O. ik A. after his Adiniſiicn, 
Inſtitution, and Jnduction to it at all Times upon Requeſt of B. 

his Crecutors or Adminiſtrators, religns the ſaid Rectory and Church 

to the Ordinary or Guardian of the Spiritualties for the Time be. 

ing, by which B. his Heirs or Aſſigns, Patrons of the ſaid Church 

may preſent de novo to the ſaid Church, Diſcharged of all Charges 

and Jncumbrances made or ſuffered by A. this is a good Cond: 


tion of itſelf Without Averment that it was for a Simoniacal Pyr. 

_ poſe, Mich. 14 Car. between Carey and Yeo adjudged upon a De: 

 murrer, Intratur Hill, 13 Car. Rot. 445. And another Action be: 

tween the ſame Parties, adjudged the fame Term, upon the like 
Condition. Jntratur Hill. 13 Car. Not. 438. 432. 


\ $eeTir si. 2. So if the Condition of ſuch Obligation be, chat he, after Inſtitu- 


mony (F) pl. tion and Induction into the ſaid Church, ſhall at all Times after Ordi- 
2. Fovingron narily be reſident, and ſerving the Cure of the ſaid Benefice, wi. 
and the * Out Abſence by 80 Days in any one Bear during the Time he ſhall be 


Notes there. JIarſon of the ſaid Church; this is a good Condition without any 


Averment taken to be for any Simoniacal JPurpole. Mich. 14 Car, 
BV. B. between Carey and Jo, adjudged upon Oemurrer. Intratur 

Mo. sss pl. 3. If the Sheriff of a County makes B. his Under-Sheriff, and 
> C. takes a Covenant from his Under-Shertiff, chat he will not ſerve Ex- 
8 ecutions without his ſpecial Warrant, this is a void Covenant, be 


Under-She- CAUIE it is againſt Law and Juſtice, in as much as when he is made 
riff (Ay pl. 5, Under⸗Sheriff, he is liable by the Law to execute all Procels, as 


S8. andthe Well as the Sheriff is. Hobart's Reports 18. Tr. 12 Jac, B. B. 
Notes there. hetween Norton and Sms, per Curiam. = 


4. It W. be bound in a Bond, that if he recovers againſt P. certain 
Land at the Cofts of . N. that then he ſhall infeoff the ſaid J. NM. the 
| Bond is void, and the Plaintiff ſhall not recover; Per Belk. Contrary 
it ſeems of a Condition impaſſible. Br. Obligation, pl. 11. cites 42 E. 
5. A Man was bound to another that he ſhould not uſe his Art in D. 
ſuch a Vill, by a certain Time, Hull ſaid, if the Plaintiff had been pre- 
ſent he jhould go to Priſon ; the Cauſe ſeems to be, becauſe the Bond 1s 
_ againſt Law, Br. Obligation, pl. 85. cites 2 H. $5. 5. and Fitzh. In- 
priſonment 14. f go aa a fed ef, ute: 
6. Bond to ſave harmleſs againſt all Men, or againſt all the World, 1 
void. Arg. Godb. 212. cites 8 E. 4. 13. 2 H. 4. 9. H. 7. 
J. The Under-Marſhal took a Bond of one in Execution, and of 2 
Stranger, to indemnify from Eſcapes, and then he Jet the Priſoner di 
large. The Court agreed, that the Condition was againſt Law, and rhe 
Obligation void by the Stat. 23 H. 6. cap. 10. though the Marihal is nat 
named therein, Cro. E. 66. pl. 12. Mich. 29 & 30 Eliz. B. R. Prace- 
bridge v. Vaughan. FFF 
8 A Bond was conditioned, that if the Obligor ſpall from henceforth, da. 
ring the natural Lives of him and the ſaid A. acccunt of, uſe, and main- 
tain the ſaid Alice as his lawful Life, to all Conſtructions and Purpoſes 


&c. then this Obligation to be void, or elſe ro ſtand in full 3 


ä "R——_ — * ——_ _—_—_—_— — 2 — . ä 
Yu 


_—_— 


Condition. 


he Defendant pleaded, that before the ſaid A. was eſpouſed to him, ſle 
was married to one Hale, who is fill living, and therefore the Defendant 
co:11d4 not ſe and maintain her as his lawful Wife ; and upon Demurrer the 
whole Court held the Juſtification good, becauſe rhe Condition was a— 
ainſt the Law of God, and fo the Obligation void; and that he is not 
eſtopp'd by calling her his Wite in the Obligation to plead this ſpecial 
Matter. Mo. 477. pl. 683 Mich. 39 & 40 Eliz. Prat v. Phanner. 

9. Condition was, that the Obligor ſbould be always ready to give E- 
vidence, and teftify the Truth in any of the Oiteen's Courts, in all Things 
which ſbould be demanded of him on the Part of the Obligee, upon reaſonable 
Requeſt, and his Charges born; and that he ſhould not hurt or endanger, 

or moleſi the Obligee in his Lands or Goods by reaſon of any thing whatſoever. 
| Upon a Demurrer the Court held the Condition good, and not againit 
| Law; For as to the firſt Part, if he had not been obliged thereto, he is 
F compellable by the Law; and the laſt Part ſhall be intended, that he 
| fhall not Hurt &c. rortionfly, but is not to reſtrain him from purſuing the 
Obligee for Felony, or upon any other juſt Cauſe. Wherefore it was 
adjudged tor the Plaintiff without Argument. Cro. E. nos. Mich. 41 
K 2 Eliz. B. R. Dobſon v. Cem. On 
10. Bond t0 Sheriff to be a true Priſoner, or to pay for his eating and But Warden 


of the Palace 


Jac. in Beawfage's Caſe. of Weſtmin- 


e Bond for Diet &c. Het. 144 Harris v. Lea. 
11. If a Sheriff takes a Bond for a Point ægainſt the 23 H. 6. and alſo 
for a due Debt, the whole Bond is void. Hob. 14. pl. 25. Trin. 12 Jac. 
in Cate of Norton v. Symmes. j Eg 
12. Bond to Sheriff for Fees before he had done his Office is void for that 
very Reaſon. Adjudged. Lat. 20. Paſch. 2 Car. Empſon's Caſe. _ 
| 13. Condition to pay Money, if Obligee will procure him to be Reffor of Jo. 341. 
2 Church, is unlawtul. Cro. C. 361. Paſch. 11 Car. B. R. Mackallar FL * 
V. Todderick. Es 2 NS : | KS Mackalle 
| qudged accordingly, and ſo a Judgment given in the Court of the Tower of London was mat p 


14. A Gift or Deviſe on Condition not to marry ; yet the Donee ſhall The De- 
have the full Benefit of the Gilt &c. as if no ſuch Condition was an- fendant 


a Bond in 


be good. Arg. 2. Show. 352. Paſch. 36 Car. 2. B. R. ſuit againſt 


having married her, that promiſed not ro marry without the Conſent of Friends ; ordere 


d not | 
ceed, Toth. $8. cites 32 Eliz. Pearcy v. Bardolt. as not 


15. A Pond was conditioned not to buy Sheep's Feet of any but A. or Comb, 121. 


di 1 oy not to buy above ſuch a Luantity. This is plainly reſtrictive of 3 - 
: I rade and void. 2. en. 1 W.& 1 l 0 | the Court. 
ton andre ents” 
_ 5 £ 5 3 1 | Po ny Opini 
5 1 that it tended to a Monopoly, and gave Judgment for the e 
of 2 16. There is a Difference between Bonds void by Statute, and thoſe Comb. 122. 
rat. which are void by Common Law, becauſe of the Unlawfulneſs of the S. C. & S. P. 
| rhe Condition; As a Bond nat to proſecute a Felon, and in the latter Caſe an -4 — 
not Averment that the Bond was given upon an unlawful Condition may be s P per 
race- good, if it be conſiſtent with the Condition. Show. 2. Paſch. 1 W. & M. Powel J. 
Thompſon v. Harvey. 11 Mod. 93. 
. e | | in Caſs of 
AER | | — 5 — — | | — _— Hacket v. Tilly. EA 
poſes ths 2 to * e order'd to be deliver'd up, for that Mar- 
mage ought to be free. 2 Vern. pl. 97. l ; 
ore. Idas 102. pl. 97. Trin. 1689. Key v 


18. In 


drinking, the Condition is wholly void. 10 Rep. 100. b. Mich. 10 of the Fleet or 


ſter may take 


nexed thereto. But had it been not to marry any of ſuch a Town, it would ſeeks 16-put_ - 


the Plaintiff, 


— — 5 
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18. In Debt on Bond by Adminiſtratix of a Sheriff, it did not ape 
either in the Writ or Declaration that he was Sheriff ; tor the Words 1 
per Viceccmes Sc. were omitted; the Defendant pleaded the Statute that the 

| Bond was taken Colore Officii &c. The Plaintitt in her Rephlicaticy 4 
forth a Latitat brought againſt W. KR. and the Return, and the Arreſt | 


Her Inteſtate Adtunc Vic. &c. and the Bond given for Appearance & 
Upon Demurrer it was reſolved that the Writ and Declaration were ill. 


| becaule the Plaintiff's Inteſtate was not therein named Nuper V icecom 
&c. 1 Lutw. 619. Mich. 13 W. 3. C. B. Prince v. Compton. | 
19. A Bond conditioned to commit Maintenance is void. Arg. 11 
Mod. 93. Mich. 5 Ann. B. R. : „ 


Itis agood 20. A Bond to ſave B. Harmleſs from an unlawful Act already dene is not 


Condition #9 void, but is an Undertaking to bring him off; per Holt Ch. J. 11 Mod. 


e HE from 93. 1 Mich. 5 Anne B. R. in Caſe of Hasket v. Tilly. 


harmleſs 

. a | OD 5 55 
ines, I have done, for that is no Encouragement for me to do any more ill Actions; but you are yy tg 
ſave me harmleſs from all the ill Actions <chich I ſpall do, for that is an Encouragement to me to do il 


Things, which is a gainſt the Law; Per Holt Ch. J. Holt's Rep. 203. in Caſe of Hacker v. T illy. 


But where Bonds reſtraining a Man as to the Exerciſe of his Trade have been held 


the Bond or void; but a Promiſe upon Conſideration has been held good. See J. 
Covenant, or TY oli Tir Trade (F e 6 11k, 
Promiſe, 1s Actions ( | p : 6. & | 1K. rade ( ) | ; 
entred into _ . | 8 | VV 5 ; 
upon a fair juſt and reaſonable Conſideration, and with no ill Intention, it is good, and the Difference 
is between thoſe ſo entr'd into and ſuch as are upon no Conſideration, or a vicious one, Whether it he 
Bond, Covenant or Promiſe, the former will be good but the Latter void; And tho' ſuch Bonds 1 
taining no Reaſon or Conſideration, is void prima facie, yet where the Condition afſiens a ju 7 fa 
| Reaſon, the Bond is good until that Reaſon can be falſthed ; and therefore a Bond reſtraining Trade“ 
all over England is void, becauſe ſome Place may be found not to the Prejudice of the Obligee ws 
Mod. 130 adjudged, Michell v. Reynolds. —— As an Apprentice taken cvithout Honey may be bound to pay 
a reaſonable Sum of Money in caſe ſhe inſtrutt others, or ſet up cvithin Half a Mile of ber Miſtreſs. Wood 
Inft. 51. cites Anno 1427. in Parliament, Cheeſman v. Nainby. MS. Tab. S. C the Bond was not to 
exerciſe the Trade within half a Mile of the Plaintiff, and held good, the Conſideration being recited 
in the Bond. nn © I Tz „ 
* But <vitbin ſuch a Diſtance of his Maſter is a good Agreement. Ibid. 138. 


— a. Gs 


dee (0) s f. (X) Vat Condition ſhall be faid againſt Law; and 
. what ſhall be void. And e contra. 


Br. Plead- 1. F Ondition of an Obligation to releaſe and ſer over an Office for 
ings, pl. 15 the War in Calais to whomſoever he pleaſes; the Obligation 
74 8 © & is vold; but there the principal Caſe is to whom it ſhall pleaſe thr 
S. P. admit- Lieutenant ; and it ſeems this is good; But Br. intends the Ob 


Leu. pl. 26.7 Es 
Cites S. C. & S. P. admitted. 


Br. Conditi- 2. Condition to renounce an Adminiftration ig god. 4 5 E. 4 3% 5 


ons, pl. 65. 
cites S. C. 


Cart. 229, 3. Condition to do a Thing which will be Maintenance is void, 05 
1 to ſave J. harmleſs from ſuch an Appeal of Robbery that B. hath 
23 > againſt him; this is againſt Law. 18 E. 4. 28. 

mitted per on Toes | | | | 

Cur. in Caſe of Pearſon v. Humes. 


4. TY 


6 — 7, 


2 1 
— — — — * 


Condition. . 97 


_— — 


— 


4 The Condition ot an Obligation was, that it the Obligee in an * Me. Condi 

| \ {tion in the Name ot C. recovers againſt R. at the Colts of tue Obli— We Ph 22. 
: bee. C. thould inteoff him of the Land; and if he Dogs not infeoff f f. Con- 
bum, then the Obligor hill be bound by the Obligation in 20 l. This dirion, p. 
a is a Condition againſt the Law; for it [S Maintenance. * 42 E. 3. ** _ 
5. b. Quere but after + 23. the Condition is admitted good; es 
„por the Oetendant had other Yatcer to help him. 3 

3 | | N FPitzh. Barre, 
1 pl. 90. cites 8. C. accordingly. 


* 5. A Tenth granted by the Clergy to the Ring, proviſo that no >. owt, 
d. pern (*) that is indicted in the Tourt of tye King sal] pay any Fine; Wo" 
and if he doth that he ſhall be diſcharged of the @enth; aud a good S (x) pl. 
FE Froviſo. 21 E. 4. 46. 3 5 ES, BAW 
8 6. Leaſe for Life upon Condition that it che Leſſee marries with- 


il WW out Licence, he ſhall re-enter, is a good Condition. 43 E. 3. 6. 


When a Condition is void by rhe Maxims of the Law, tis as fully 
void to every Intent as it it were made void by Stature. Doct. and 
SF CIEH. i <5 C 3 

g. Bond for Appearance on Attachment out of Chancery is void, be- 
cauſe rhe Detendant was not bailable on the Attachment. 3 Le. 208. 
pl. 269. Mich. 33 Eliz. C. B. Bland v. Riccards. „„ no 
9. Bond by a Baron with Condition to infeoſf his Wife. The Condi- Pl. C. 133. 
tion is did and againſt Law, becaule it is contrary to a Maxim in Law, tg > in 
aud yet the Bond is good, Co. Litt. 206. b. ES 


Browning v. 


Bee {ton, 


I 10. Obligation by Husbandman got to ſow his Land, 1s againſt the Mar. 192. 
Common Law. Per Curiam, 11 Rep. 53 b. Mich. 12 Jac. Arg. S. P. 


of a Cove- 


nant cites 7 E. 3. 65. [b. pl. 67. per Parn ] 


| 11. The Baron enter'd into a Bond conditioned wot to ſel} his Wife's 
Apparel, and in Debt brought thereupon it was objected that this was 
F againſt Law, becaule it is contrary to the Liberty ot the Baron; but 
Coke Ch. J. held it clearly good. Roll Rep. 334. pl. 43. Hill. 13 

8 Jac, N. ihn, Wiese . 55 


| 12. It a Baron binds hini{clf to a Stranger to pay z20l. a Near to his Wife, Co. Lit. 

+ this is good without Doubt; per Coke Ch. J. Roll Rep. 334. pl. 43. 206. b. S. P. 

Hin 13 Jac. . in Cafe of mühe, Wo.. 

| 13, It in Caſe upon 23 H. 6. 13. or the Starute of Uſury, the Condi- 

tion of the Bond ſhould recite ſome Matter that makes the Bond good, 

vet if in Truck the Contract were uſurious, or the Condition not within 

the Statute, and that be pleaded, it will avoid the Bond, and the K- 

ſtoppel too. Hard. 465. in pl. 3. Trin. 19 Car. 2. in Scacce. RE 

| 14. The Houſe of Commons had wted one Wogan guilty of High Treaſon, Lev. 209. 

| and the Plaintiff being a Serjeant at Arms attending upon the Houſe, was Norfolk v. 

| vraer'd to take him into Cuſtody, who being taken into Cuſtody by V irtue MFC. 

ol that Warrant, the Detendant entred into this Bond to the Plaintiff, the "ares. 

| Conditioned for the ſaid Wegan's Appearance, who did not appear; and at Arms of 

| hereupon Hebt being brought, the chief Cueſtion upon a Demurrer was, the Houſe 

| Whether this was a void Bond or not? And per Curlam it is void by the en 

Common Lsw, for it was entred into tor Eaſe and Favour of the Pri- in the'Stat. 

| Joner; and ir is no more than a Bond to a Sheriff to anſwer for an E- 2; H. 6. yer 
ſcape. And here W ogan was taken into Cuſtody tor Treaſon, tor which it be takes a 

ie could nor be bailed ; otherwiſe it it were tor an Offence bailable. —— 

Hard. 464, 465. pl. 3. Trin. 19 Car. 2. Nortolk's Caſe. of ene in Cuſ- 


© Gr, and thi 2 5 3 tody for Treas 
E, and this appears upon the Record, it is void by the Common Law, 1 Lev. 2:9 Paſch, 19 Car. 


Cc | 2. 


i. n >. — Ads 8 & — 8 


=. 
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2 in Scacc, Norfolk v. Elliot. Raym. 62, Norfolk v. Aylmer, S. C. adjornatur.—Keb, 2 
| 571. 


pl. 103. S. C. adjornatur. 


15. A Bond condition'd to perform 2 Byc- Law has been ruled Naught 
Per Hale Ch. J. obiter. Raym. 227. Mich. 25 Car. 2. B. R. 2th 

16. Bond to the Marſhal to be a true Priſoner is good ; but not to je. 

ceive or take any thing of Advantage or Profit to himſelf; and tha; if 

he did, the Bond was void at Common Law. 2 Salk. 438. Mich, 9 W. 

VVV. %ͤĩ⅛];§¹éõn vo nth os 

If ſuch Bond 17. A. having a Wite who lived ſeparate from him, afterwards court. 
had beengi- ed and married another Woman, w ho knew nothing of the former Wiz", 
ven to the, being alive; but it being diſcovered to the ſecond Wite that the former 
8 was alive, A. in order to 1 with the ſecond Wife to ſtay with 
ence for the him, ſome Years afterwards gave a Bond to a Truſtee of the ſecond 
Byte done Wite to leave her 1000 l. at his Death, and dies, not leaving Aſlets tg 
her, and pay his ſimple contract Debts; It this Bond had been given Immediately 
3 % on the Diſcovery, and they had parted thereupon, it had been good; 
had left A. b D ; in T ſt $a 3 3 "ag ) 
it had been a but being given in Truſt for the ſecond Wife, after ſuch Time as jt, 
good Bond. knew the firſs Wife was living, and to induce her to continue with J. 
3 Wrms'sRep. this was worſe than a voluntary Bond. 3 Wms's Rep. 339. pl. 88. 
340. in S. C Mich. 1934. Lady Cox's Cale. 5 3 Ro 
13538. Bonds and Contracts to proctre Marriage are void. See Tit. Mar- 
Triage (I) per Totum of Brocage Bonds tor procuring Marriages. 


——_ 4 


(1) The Effect of a Condition againſt Law. 


Bur in Caſe 1. I F a Feoffment be of Land upon Condition to kill J. S. tlis 
_ofan Oii- 1 Condition is againſt Law and void, but the Feoffinent » 
gation with od, and not made void by it, Co. Litt. 206. v. 
dition the | - ONE 


| | Ob] igation is void as well as the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 


Br. Deue, 2. If the Condition be to da a Thing againſt Law, the Obligais 
pl 48 on is void. 2 H. 4. 9. Co. Litt. 206. b. N e 


Br. Conditions, pl. 3 4. cites 8. C.—— Fitzh. Obligation, pl. 13. cites 8. C. — Br. Obligation, pl. 
20. cites 8. C. the Obligation and Condition are both yoid. ——Br. Condition, pl. 127. cites 4 H. 7. 3; 
S. P. by Brian, Ch. J. Sd 300 


br. oda. g. As ik it be to kill or rob J. S. 2 D. 4. 9. Co. Litt. 206 b. 
ons, pl. 34. | „ | | ; | ES y | 
ITY 1 Br. Dette, pl. 51. cites 8. C. — Fitzh. Obligation, pl. 13. cites S. C. and 2E 4 
and 8 E. 4.-— Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. where Markham ſays, that in ſuch 
Caſe the Condition is void, but the Obtigation fivgle. But Brooke ſays, Quere inde ; For he ſays! 
ſeems that both are void. 5 SI | | | 1 


Br. Condi- 80 ik it be to ſave harmleſs 2 Sheriff if he embezzles a Writ that 
rions, g. G. he hath againſt him. 2 Þ. 4. 9. 1 I 
Br. Dette, pl. 51. cites 8. C——Fitzh, Obligation, pl. 13. cites S. 0 


Br. Conditi- 5. So if the Condition be to ſave harmleſs a Sheriff for che Del 


ons, * very of Cattle taken in Withernam to one of the Parties, fut the Sher 
Cltes d. K. 


— Br. Dette, ought to keep them till Cl, 2 D. 4. 9. Com. * Diverman, 64. b. 


2 Fitrh. Obligation, pl. 13. cites 8. 6 C cites Hob. * * * This 


miſprinted, and ſhould be Dive v. Man, alias, Manningham, where it is cited by Moyle J. Bone 


* * * * 
„„ m — — 
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Bord for Deliverance of Goods taken in Withernam is void. Lev. 209. Paſch. 19 Car. 2. per Cur. 
cites2 H. 49 


6. Ik the Condition be far doing a Thing that is malum in ſe, this The Lan 

18 vold, and makes the Obligation void. Co. Litt. 206. b. rn, a 

Condition againſt Law for the doing of any Act that is Afalum in ſe, and a Condition that concerns not 

any Thing that is Malum in ſe, but is therefore againſt Law, becauſe it is repugnant to the State, or a- 
ainſt ſome Haxim or Rule in Law ; when therefore it is ſaid, that if the Condition of the Bond be 
againſt Law, that the Bond irſelf is void, the common Opinion is to be underſtood, of Condition a- 
2: Law for the doing of ſome Act that is MaJum in ſe; and yet therein alſo the Law diſtinguiſhes ; 
As if a Man be bound upon Condition that he ſball kill J. S. the Bond is void; but if a Man make a 
FecFment upon Condition that he ſhall kill J. S. the State is abſolure, and the Condition void. Co. 
Litt. 206, b.— S. P. by Holt Ch. J. Comb. 246. Paſch 6 W. & NM. in B. K. in Caſe of Carpenter v. Beer. 


— 


7. When ſome Covenants in an Indenture are void by the Common Lato, Hob. 14.8 C. 
aud ethers good, an Obligation made for Performance of all the Covenants & 8. P. re- 
| 5 1 | of 2 . 7 ſolved, for a 
ſtands in force for ſuch as are good, Out not for the other ; But it any of the Statute isa 
Covenants are void by Statute-Law the Obligation ſhall be void; tor all grid Law ; 
the other Covenants, according to Coleiyill's Caſe, and Twine'g but the Com- 
Caſe, in 3 Rep. ot Coke. Mo. 856, 857. pl. 1175. Mich. 11 Jac. re- ere 
tol ved, in Cafe of Norton v. Sy ms. e 

| ns VV | | „ mon Reaſon, 
and having made that void which 1s againſt Law, lets the reſt ſtand, as is 14 H. 8. Fol. * 15.— Godb. 


? 212. pl 303. S. C. adjornatur; But Coke Ch. J. ſeem'd clear of Opinion that the Bond was void, and 


{jd be conceived it had been adjudged before in B. K. in the ſame Norton's Caſe v. Chamberlain — 
Brown]. 64. S. C. & S. P. Mod. 35. pl. 35. Twiſden J. ſaid he had heard Lord Hobart ſay, that 
| the Statute is like a Tyrant in ſuch Caſes, where he comes he makes all void; but the Common Law 
is like a nurſing Father, makes void only that Part where the Fault is, and preſerves the reſt, | 
This ſcems miſprinted, for 25. 27. Br. Faits, pl. 37. cites S. C. : Ts 


8. All the Inſtances of Conditions againſt Law, in a legal Senſe, are Cites * Co. 
reducible under one of theſe Heads; 11t, Either * to do Malum in ſe, or Litt. 20s, 
| Malum probibitum. 2dly, To + omit the doing of ſomething that is ny, {qo 
| Duty. 3dly, To + encourage ſuch Crimes and Omiſſions. And ſuch Con- Norton v. 
| ditions as theſe the Law will always, and without any Regard to Cir- Simms — 
cumſtances, detear, being concerned to remove all Temptations and * Firzh. Tit. 
Inducements to thoſe Crimes, and therefore, as in 1ſt Inſt. 206. a || Feofi- mg 70 5 
ment ſhall be abſolute tor an unlawful Condition, but a Bond void ; Obligation, 
And, conſequently, where a Way may be found out to perform the Condi. [Conditions] 
tion without © a Breach of the Law it thall be good; per Parker Ch. J. in 34 P. 118. 
delivering the Opinion of the Court. Wms's Rep. 189, 190. Hill. 1511. ;;, $ _ 
in Caſe ot Mitchell v. Reynolds. ORE e 134. S. C. 


| | fe, 5 e r 
216, Perk 139. Cart. 229. 2 Keb. 140. 153,— J Pal. 192. Fitzh, 13. — * Br. Condition 34. 2H. 4. 
9 Heb. 12.— | Perk. 578. 1 Rep. 22. a. Hob. 12. 3 Cro. 705. e . 
Il. S. P. 10 Mod. 134. for in the one Caſe, leſt the Man ſhould have any Temptation to do the Act 
|} the Lay ſecures to him the Poſſeſſion of the Land without performing the Condition, and in the other 
SH frees him from the Penalty of the Bond; ſo that the Law has the ſame End in View either Way, viz, 
| to Prevention of the Fact. a arab Be N 1 oy 


9. Where Part of the Condition of a Bond is Jamful and the reſt 
J 12 15 is good we what is lawtul, and void for the reſt; other- 
e it the Condition be entire, MS. Tab. 

Yilo #. the King be entire Tab. December 4th. 1721. 


For more of Conditions againſt Law, See Tit. Action (T), Officer 
and Offices (O. 3), Sheriff (T), Simony, Trade, Uſury, and other 
Proper Titles. —— 5 
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Condition 


(Y. 2) Againſt Law &c. Void. And Pleadings. 


. N Brought Debt upon a Boni which was indorſed upon Conditicn 


* fo pay a leſs Sum; the De fendant pleaded the Statute of 13 þ1;z 
That all Covenants, Contratts and Bonds, made for the enjoying of Leaſes 


made of ſpiritual Livings, by Parſons Ec. were void; and averred that 
that Bond was made tor enjoying ot fuch a Leaſe ; bur becaule the Cy. 
dition expreſſed 1n the Bond was {or Payment of Money, the Juſtices held 
it clear tor Law that the Bond was good, and our of the Statute ; and 
ſo it was adjudged. Godh. 29. pl. 38. 27 Eliz. C. B. Macrowe's Cafe. 
2. Where the Condition of an Obligation ſhall be ſaid againſt the Lau- 
and therefore the Obligation void, the ſame ought to be intended where 
the Condition is expreſsly againſt the Law in Expreſs Words, and jy 
Terminis Terminantibus, and not for Mutter out of the Condition; agreed 
per tot. Cur, Le 73. pl. 99. Mich. 29 & 30 Eliz. Brook v. King. 
3. As in Debt on a Bond the Detendanr pleaded, that the Bond was 
indorſed with ſuch Condition, viz. That if the ſaid Defendant King 


ſhall procure one F. S. to make reaſonable recompenſe to the Plaintiff for cer- : 
tain Beaſts which he wrongfully took from the Plaintiff, that then &c. and 


he ſaid in Tacto, That the ſaid F. J. had ſtolen the ſaid Beaſts from the 

Plaintiff, and thereof he was inditied, &c. and fo the Condition being 
againſt the Law, the Obligation was void, upon which the Plaintitf 
did demur in Law. Le. 73. pl. 99. Mich. 29 & 30 Eliz. Brook y, 
King. TD e e 


S. C cited : 4. Bond conditioned not to give Evidence againſt a Felon is void; 
Venr. ros in but che Defendant mu/# plead the ſpecial Matter. Le. 203. pl. 281, Hil. 


aſe of Ma- : 1 | 
8 31 Eliz C. B. Jones's Cafe, 


kins, which oo 55 1 EO GE | Pegs 

was an Action of Debt upon a Bond of 20 l. the Defendant demanded Oyer of the Condition, which wa, 
that the Obligee ſhould not himſelf bring any Evidence at the Aſſizes to prove the 2 Cows now in que- 
ſtion, between one Owen Maſon the younger and the ſaid Watkins, to be the Cows of the ſaid Wat- 
keins, or of Robert Gillo; and that the ſaid Gillo ſhall ſer in a Bill of Ignoramus, that then the Bond 
mould be void. The Defendant pleaded quod ipſe de debito præd' Virtute Scripti Obligat' prædict' onerari non 
diebet; becauſe that one ot the ſaid Cows was the Cow of the ſaid Watkins, and the other of the ſaid 
SGillo; and that before the Bond, Owen Maſon junior in the ſaid Condition mentioned, being the 
| Plaintiff's Son, ſtole the ſaid 2 Cows and was impriſoned thereupon; and the Defendaut Watkins was 


bound by Recognizance to proſecute him at the Aſſizes for the ſaid Felony ; and there the ſaid Maſon 
junior was indicted and convicted, and the Defendant did give Evidence that one of the Cows was his, 


_ prout bene licuit, and that the Defendant did not give any Evidence by himſelf, or any one elſe, to prove 


the 2 Cows to be the Cows of the Defendant, or the Cows of the ſaid Gillo, & hoc Paratus eſt terifica- 


re Ec. unde petit judicium Sc. Jo this the Plaintiff demurred, and upon the firſt Opening ſudgment 
was given for the Defendant ; for the Condition is againſt Law, viz. to ſhift off Evidence of F elony, and 


that makes the Bond void, and the Court recommended it to Serjeant Powlet, who was a Judge in 


Wales where the Plaintiff lived, to fee to have him proſecuted for taking ſuch a Bond. 


Eyre Ch. I. 1 «is 1 : 1 E BE I: r vn. 
= . J. In Debt on Bond, Defendant pleaded, that t was given for ci. 


thank not pounding Felony, bur this being a Matter dehors judgment was given for 
Gault e r the Plaintiff, Gibb, 13. Trin. 2 & 3 Geo. 2. C. B. Andrews v. Eaton. 


Which avoids : 


this Bond bythe Common Laev be as well pleadable as a Matter which by Statute Law is declared to mik: 
a Deviſe void which is allowed to be pleaded in Bar, tho' nothing of it appear in the Condition ? 191. 
75. but Judgment was given as above.—— The Statutes of Sine, Uſury, and Sheriff 's Bonds give Acht. 


ments in ſuch Caſes, but no Statute gives Averment in Caſe of Hantenance. lenk. 108. pl. 9. — 80 


Aae that the Bond was for Maintenance as upon buy ing of Debts due to Obligee. Teak. 108. pl. 9 37 


(Z) What 


n e 
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71 Von 
» (aig 
9 the 
8 Wa3 
\[aſon 
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rifca- 
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r c. 
en tor 
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to make 
1 7 ibic. 


, 


pl. 9 57 


VV hat 


: nab 


| io Rep 39, a. S. P. 


| bind, is Void, Co. 10. 39. 


Condition: © "BO! 


, What Condition ſhall be ſaid repugnant, Repyg. Se Tit. 


| 5 Perpetuity. 
nant to the Ejlate. 


a Gift in Tail, or in Fee, upon Condition that the Feme Firzh. Con- 
thall not be endowed, or that the Baron ſhall not be Tenant dition pl-12. 


by che Curteſy, 18 repugnant, * C0, 10. 38. b. 22 E. 3. 19. b. "=: & 8. P. by 


| 3 | = i 
and agreed by Sharde.—— Bur if Land be given by A. to Baron and his Heirs, rendering a Roſe for 
his Lite, and afterwards his Heirs to render certain Rent, and that if the Rent be Arrear that A. may 
enter ; if after the Baron's Death the Rent be arrear, the Feme ſhall not have her Dower; Per tor. 
Cur. Fitzh, Condition, pl. 12. cites S. C. but ſays that afterwards, Trin. 34 E. 3. it was awarded 


that ſhe recover, but that Execution ceaſe till the Age of the Heir; and per tot. Cur. if the Heir was 


of full Age, and the Feme had been endow'd, yet if afterwards the Heir dies, and his Heir be within 
Age, the Rent of the Feme ſhall ceaſe for the Time, and cites 5 E. 3. accordingly. — 6 Rep. 41. a. 
Mich. 3 Jac. in Mildmay's Caſe, S. P. —2 Browal. 67. S. P.——Qo, Litt. 224. a. S. P... 
543. b. pl. 58. 8. P. — enk. 243. in pl. 26. 8. P. * 


2. So upon Condition that he ſhall not make a *Leaſe within 32 H.“ Co. Litt. 


8. or levy a Fine within 4 H. 7. or that he ſhall not ſuffer a f common 225 b ſays 
Recovery, or that he ſhall not make any Concluſion to ſuffer a Reco- „ e e 


. Condition 
very, 1s repugnant. Co. 10. 38 b. 8 bs good ; 
| | | : 3 I ͤ res or the 

Statute gives him Power to make ſuch Leaſes which may be reſtrain'd by Condition; for this Power 
i; not incident to his Eſtate, but given him collaterally by the Act, according to the Rule of Quiliber 
poteſt renunciare Juri pro ſe introducto —— enk. 243. in pl. 26. ſays it is repugnant. | td 

A Deviſe to A. and the Heirs Male of his Body, proviſo, that if he does attempt to alien; then immediate- 
ly bis Eftate ſhall ceaſe, and B. ſpall enter. The Court held the Condition void; for a Man cannot 
be reſtrained from an Attempt to alien; for non conſtat what ſhall be judged an Attempt, and how can 
it be tried? And when the expreſs Words are ſo, there ſhall not be made another Sort of Condition 
than the Will imports; and fo a Judgment was affirmed. Vent. 321, 322. Mich. 29 Car. 2. B. R. 
Pierce v. Win. Pollexf. 435. S. C. argued, 3 Keb. 587. pl. 41. S. C. adjornatur., 
6 Rep. 41. a. in Mildmay's Caſe. S. P. reſoly'd. — Co. Litt. 224. a. S. P. 


| 2. So upon Condition that he ſhall be puniſhed in Waſte, or that Co. Litt 


Tenant after Poſſibility ſhall, or that a collateral Warranty ſhall not 5 Rep A 1 : 
ey ys e 


4. But a Condition that he ſhall not alien in Fee, in Tail, or for The Reaſon 
Lite of another, ig g. Co. 10. 39. Mich. 3 Jac, B. B. Mild. „ 
way's Caſe, revived. 33 All, 18 Curia. hen be 


| | makes ſuch 
| F „ Alienation, 
he acts contrary to the Intent of the Donor, for which the Statute of Weſtm. 2. Cap. 1. was made, 
whereby Eſtates Tail are ordain'd. 10 Rep. 39. a. in Portington's Caſe. Trin. 9 Jac. cites 
Litt. S. 362. But ſays that common Recovery is not contrary to the ſaid Act, nor to the Intent of 
the Donor within the Purview thereof ; but Littleton's Meaning is, that Tenant in Tail may be 
reſtrained from making a Diſcontinuance in Fee, or in Tail, or for another's Life. * Br, Con- 


ditions, pl. 116. cites 33 Aſſ. 11. S. P. Fitzh. Condition, pl. 16. cites 8. C. [There is no pl. 18. 


„ $. 80 to reſtrain a Fine by the Common Law. Co. 10. 42. Br. Condi- 
239. cites 10 H. J. 11. S. P. becauſe it is contrary to the Eſtate. * 


6. A Gift in Tail, upon Condition that the Donee may alien for Co. Litt 
the Profit of the flue, 18 a good Condition. 46 E. 3. 4. b. b 7 


+ 


| 7. A Condition upon a Feoſtment in F | WP. It is againſt 
[not] inherir, 18 not 300d. Da. + PRs _— 


of a Fee 


ſimple to excl de tt 1 1 Heir | here j 
9 a N 1 upon Failure of Heir Male, and therefore ſuch Proviſo on ſuch 


D d 8. It 


one Inſtrument, 
pl. 86. 


- 
9 — — — PY —_ — * * * 44 
— ä — — 


102 Condition. 


* The „ Jt ga good Condition of a Statute, that he alt nera null ter. 
ae re * a vendre, nor do other Thing cue ivy pair turner in vile 
| ; | 45 


— — — — 


vendre) ; r 

ſem ro Without his Counſel, 46 E. z. 32. b. 
mean that | 8 

he ſhoauld nor ſe!] agv. The Caſe was, viz. in Debt the Defendant pleaded a Defeaſance that | 
he did not alien ary Land, nor do #ny other Thing which mighr turn him into Villeny, DE es 
C: unſel, then the Obligation ſhonld be void, and ſaid that he had performed all the Covenauts T1, 


- Piaintitt replied that he alien'd certain Lands to J. S. and alſo entred into a Statute Merchant tg W. R 
and ſo the Covenants broken ard pray'd his Debt. The Defendant rejoin'd that he bat given to hi 
C 118 


Heir apparent certain Land without teking any Thing, and demanded Judpment, and that as to tl 
St.rure this cannot turn him into Villany, and demanded Judgment &c. Mich. 46 E. 3. 34. b nog 


a. pl. 42. | ) 


9. [So] Tf a Pan leaſes a Mill for Bears, upon Condition that he 
ſhall not leaſe it to any except to one ot the Villeins of the Leſſor, or 
10. Ik A. being ſeiled in Fee of Land, leaſes it to B. for 99 Vears. 
if he ſo long lives, the Remainder to C. tor gg Years, it he lo long 
lives; and after A. demiſes it to C. and D. tor 99 Years, it 3 other 
or any of them ſo long live, to begin atter the Determination of te 


jriſt Eſtate, upon Condition that it C. and D. both (*) die either be 
Fol 419. fore the Beginning of the Term, or before the End ot the Term, that 


A then ir ſhall be law ful to the Leſſor to re- enter; this is a god Can. 
dition, for this is not repugnant to the Eſtate, nor to the Uinmmta⸗ 
tion; but this is a collateral contingent Thing, that ſhall Ulbe 
Cauſe of re-entry. Hill. 15 Car. B. G. between Porrer and 011. 
reeve, Per Cur, adjudged upon Oemirrer, Intratur. Mich, 1; 

II. It a Man aliens in Fee upon Condition, that if the Feoffte or bis 
Heirs make any Aſſignee, that the Feoffor or his Heirs may enter, this is 


a void Condition; tor it is repugnant to the Eſtate; Per Grene, Br 


Conditions, pl. 116. cites 33 All. 11. 


I ina Deed, 12. A. makes a Feoffment of Land to B. with Warranty, proviſo that the 
an Haben. Warranty ſhall be void, this is a void Provito ; But if the Proviſo haves 
dum, which is any Benefit of this Warranty to the Ferffee, as it it be that he hall vt 


repug nant to i oc i{o ad was kh; * We 
ale Premiſes vouch the Feoffor, it is a good Proviſo, becauſe he leaves him a Right to 


is void, for Tebut him. Jenk. 96. pl. 86. 


both being in N a” : 
oth being where the latter Clauſe is repugnant to the former, the latter is void. Jenk. 96, 


13. A Leſſee may be reſtrain'd by Condition not to alien, but not it 
the Leaſe be to him and his Affigns ; Per Hobart Ch. J. Arg. Hob. 170. 
Cites 21 H. 6. 33. i pe py CI wy 
14. If Land be given in Tail, the Remainder over to the Right Heirs 
the Tenant in Tail, upon Condition that if he or his Heirs alien in Fee, 1 
Donor or his Heirs may enter. This was held a good Condition by all 
the Juſtices, notwithſtanding the Fee ſimple in the Revertion ; and a 
Diver/ity was taken between a Fee ſimple in Poſſeſſion and Fee ſimple depen: 
ing ar anot her Eſtate. Mich. 11 H. J. 6. b. pl. 25. ſays, that it was 
ſo held by all the Juſtices in C. B. Trin. 8 H. 7. 
Whatſoever 15. A Man may make a Condition of any Thing which is prohibites 
is prohibited by the Law. Br. Conditions, pl. 239. cites 10 H. J. 11. per Opinionem 
by the Intent Bo i ER | 
of any Act of uri&. 


Parliament | 


may be prohibited by Condition. | Co. Litt. 224. a. 


16. As to make a Feeffment, Proviſo that the Feoff ee ſhall not do Felony: 


Br. Conditions, pl. 339. cites 10 H. J. 11. . 
| | | 17. Or 


= 
1 
1 
RI 


z | . . 2 . * « a «> * n 


Condition. . 


6—— 


— —' 


5 17. * Or ſball nit alien within Age, nor to f Mortmain. Idid. Kd 7 is 
55 gain Alienations during his Minority, but not after his full Age. Co. Litt. 224. a. s "Tom 
Lit, 223. b. S. P. becauſe ſuch Alienation is prohibited by Law ; and regularly whatſoever is pro- 
hibited by Law, may be prohibited by Condition, be it Malum Prohibitum, or Malum in ie. 
if f 
by 18. And a Man may infeoff another and his Feme upon Condition that 
K. they ſpall not inferff any by Deed 3 For this is Diſcontinuance. Br, Con- 
kis ditions, pl 339. cites 10 H. 11 | Ks 
the 10. And where Land is given in Tail, the Remainder in Fee upon Con- 
Th dition, that f the Douce or his Heirs alien in bee that the Donor or his 
Hers may enter. Ibid. Brooke ſays, it ſeems that the Remainder in 
K Fee was to the ſame Tenant in Tail. Ibid. | A Br. Eſtates, 
20. If Land be given 0 A. and his Heirs fo long as F. S. has Heirs of pl. 31. cites 
or his Body, the Donee has Fee and may alien it, notwithſtanding there be a ani cop 4 
5 Condition that he ſpall not alien. 2 And. 138. Arg. cites 13 H. J. 11 H. 5 
n ; J. 21 H. 6.37. and ſays the Law ſeems to be plain in it; and cites * ment in the 
ine 11 Aff. 8. where the S. C. is put and held as before, and that there it 8 
rh the Land be given to one and his Heirs ſo long as J. S. and his Heirs cher Caſez 
ny ſhall enjoy the Manor of D. thoſe Words (ſo long) are entirely void and are not miſ- 
hat idle, and do not abridge the Eſtate. SY 
Jr 21. If the King grants Land in Fee upon Condition that the Grantee Br. Preroga- 
Dll ail not alien to any, it is a good Condition; tor it thall be taken moſt tue, pl. 35: 
in beneficial for the King, and moſt ſtrong againſt the Grantee. Br. Con- 7.8. om 7 
55 ditions, pl. 82. cites 21 H. J. 8. : 5 
= 6 11 #3 1 8 * | „ We Sera 
15 tive, pl. 102. cites S. C. 5 Rep. 56. a. S C. cited in Knight's Caſe. And ſo it is in the 
King's Cafe at this Dav, becau'e he may reſerve a Tenure to himſelf. Co. Litt. 223. ———A Man 
bis before the Statute of Quia Emptores Terrarum might have made a Feoffment in Fee, and added 
"Fu ge. that 8 45 or his Heirs did alien without Licence, that he ſhould pay a Fine, then this had 
Pr _ 5 eh | ol 1 5 5 And ” ory _—_ the Lord might have reſtrained the 
m 4 e y Condition, becauſe the Lord had a Poſſibility of Reverter. Co. Litt. 
aves WW 22. But if acommon Perſon makes a Feoffment upon Condition that the Br. Preroga- 
I nt | Feottee thall not alien, it is a void Condition. Br. Conditions, pl. 82. tive, pl. 102. 
It to cites 21 H. J. S. e en. 
| 5 | | | — Ibid. 
| $.C—S, P. But Gift in Tail upon Condition that the Tenant ſhall not alien to any 1s 1 1 
k. 95, | 5 the Reverſion in the Donor; Per Fairfax and Huſſcy. Br. Conditions, 4 15 5. i Rug $H | 
jot if 23. A Leaſe for Years was made to A. and his Aſigns, provided that he Hob. 170. 
170. | foould not aſſigu the Term. The Proviſo was void. But it the Grant had 8. F. per 
1 not been to him and his Aſſſgns the Proviſo had been good; Per Hobart Hobart, in 
rj Ch. J. Mo. 88r. in Cafe of Stewkley v. Butler, cites D. 9 Eliz. 26 — 
1 J ( 5 „ * | 
5 2 | 24 A Condition annex'd to an Eſtate Tail, that the Donee ſhall not S. F. aß to 
and | marry, is void; for without Marriage he cannot have an Heir of his the not mar- 
re. | Body ; but it is otherwiſe of a Fee paſs'd upon ſuch Condition, for the oe wy 
Ic was i collateral Heir may inherit. Jenk. 243. in pl. 26 - e 
it wood and Wray conceſſerunt. D. 343. b. pl. 58. Tin. 1 Elis. l 
ionen SEG — ie eee a. 
| 25. Leaſe of Lands to A. for 20 Years, proviſo not to occupy the ſame 
the two firſt Tears, is void and contrary, and repugnant to the Eftate. 
| Arg. Quod fuit conceſſum, per Curiam. Le. 132, pl. 196. Trin. 27 E- 
FERC TR, TT” GE OT : 
Felony: En | 
- * (7 20. A. 
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” os Condition. 


| : | : : ; | ings We PIE 
And. 186. 26. A. ſeiſed of Lands, deviſed the ſame to his eldeſt Son, and the 
pl. 222 §. C. Heits Male of his Body, the Remainder to his ſecond Son, and the 
a n Heirs Male ot his Body, and fo to the third Son, the Remainder to his 
7. pl. 6 8. C. Daughter in Tail general, with Remainder over, Proviſo, that it an 
aqdjudg'd ac- of the Deviſees, or their Iſſue, ſhall go about to alien, diſcontinue 
cording y, and incumber the Premiſſes, that then, and from the Time that the, 
1 " ſhall ſo go about to alien, diſcontinue, &c. their Eſtate thall ceaſe ; 
ermine v. if they were naturally dead; and from thenceforth ic ſhall be lawful 
Arſcot, S. C. tor him in the next Remainder to enter, and hold tor the Lite of him 
ſays, that who ſhall fo alien &c. and aq er after his Death the Land ſhall go 
Jorge to his Iſſue &c. The Deviſor dieth; the eldeſt Son, and all the other 
2 the but the ſecond Son, levy a Fine; the ſecond Son claims the ſaid Land 
Plaintiff; by the Deviſe. It was reſolved in this Caſe, by all the Juſtices, that 
for by the the Proviſo of ceaſing of the Eſtates upon an Attempt to alien, or upon 
dk, rag an Alienation, was repugnant, and that the Remainder limited to the 
mitation, and ſecond Son upon ſuch Attempt was void 1n Law; and the ſame was 4. 
an Eftate to greed by all the Juſtices in England on a Conference with them; and 
ceaſe upon judgment accordingly againft the ſecond Son who brought the Action. 


n / and : a 3 | 
on avother M0. 364. Pl. 495. Hill, 33 Eliz. Germin v. Aſcott. 
_ Contingent | V . 5 2 a e 
to be reviv'd is 1 enough ——1 Rep. 85. a. b. S. C. cited by Anderſon Ch. J. S. C. cited 
Mo. 41+ pl. 678. Mich. 39 & 40 Eliz. in Tarrant's Cafe, like Point, but no Judgment. —. C. 
cited Mo. 544. in pl. 751. and Mo. 633. . | 


2 And 1344 2. C. ſeiſed of Lands, covenanted for natural Affection to fland ſcicid 
pl. 82. S. C. fo the Uſe of himſelf for Life, and atter to the Uſe of R. and the Heirs 
" wg Male of his Body, the Remainder to A. and the Heirs Male of his Boch; 
8. Cad. provided if R. or any Heir Male of his Body, Pall intend or go about any 
judged per A to cut off the Eftate Tail, then it ſball be lawful for him that is next 
tot. Cur.— to enter. C. died. R. ſuffered a common Recovery. A. enter'd. Re— 
* 7 ſolved the Proviſo was repugnant to the Eſtate Tail, and that the Ceſſer 
3. of the Eſtate Tail, as if the Party had been dead, was impoſſible, and 
the going about it is ſuch a ſecret Thing that an Iſſue cannot be upon it. 
: Me Got. pt $41, HL a8 Eliz, Corber v. Corber. 
6 Rep. 40. a. 28. Sir W. M. he Father, in Conjideration of Love and Affection, 
Mich. 3 Jac. covenanted to ſtand ſeiſed of Lands to the Uſe of himſelf for Lite, without 
| at 25 Impeachment of Waſte, the Remainder to A. his Son, and the Heirs Mult 
judged ac- Of his Body, the Remainder to H. and the Heirs Male of his Body. Pri 
cording to wided if any of ihe ſaid Parties ſhall go about, reſolve, determine, or deviſe 
the, . to do any Att, or ſhall conſent to any Ad whereby the Eſtates of them i 
4 * _ Remainder ſhall be aliened, diſcontinued, barred &c. then his Remainder 
__ ſhall ceaſe as if he were naturally dead, and not otherwiſe. Sir W. died, 
A. entered and ſuffered a common Recovery. Kingſmill and Anderſon 
held that the Proviſo was repugnant and nor iſſuable, but Walmiley 

and Warburton e contra. Mo. 632. pl. 868. Paſch. 43 Eliz. C. B. 
Mildmay v. Mildmay. 1 3 
Godb. 299: 29. Feoffment on Condition that Feoffee * ſban't take the Projits of ths 
Ih Ch. Land. The Condition is repugnant and againſt Law, and the Eſtate 1 

J. Arg. — abſolute. But a Bond with ſuch Condition is good. Co. 206. b. 


Cro. E. 27 pl. 1. cites 6 R. 2. Quid Juris clamat. 20. ——— A Leaſe was made to A. B. and C 
Tenant in Tail, proviſo that if C ſball demand Gesc. any Profits of the Lands Ec. or enter into the ſart 
during the Life of A or B. (his Father and Mother) that then the Eftate limited to C. by the ſaid 1nd: 
ture ſbould ceaſe, and be utterly void. Per Cur. this Condition and Proviſo is utterly void; for tis 9% 
trary to the Eſtate limited before. 2 Le. 132. pl. 176. Trin. 27 Eliz. in Scacc. Moore v. Savill. 


An elder 30. If Feoffce in Fee is bound in a Bond that he nor his Heirs ſpall ali, 
_— vo- this is good; for he may alien notwithſtanding, if he will Tefl. Li 
gow „, Bond which he himſelf hath made, Co, Litt. 206. b. 
to his 2d 9 8 85 | | 1 
Brother and the Heirs of his Boch, with Remainder to a younger Prother in Tail, and made each. 
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1d C by 
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id Index: 
tis con- 


avill. 
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Condition. 
2 >nter into a Statute to the other tl at he would net alien &c. but becauſe thoſe Statures were in Sub— 
ſtnce to make a Perpetuity, which the State of Englard cannot allow, therefore the Statutes by De- 
dee of Chancery with the Advice of Ld Ch J. Coke were cancelled. Cited by the Lord Chancellor, 
Mo. 816. in Caſeof Tatton v. Molineux, as 6 Jac. Poole's Caſe ———8 C. cited 2 Vern. 251. pl. 
237. per Cur. Hill 1691. in Caſe of Jervis v. Bruton, where the Caſe was, that. J. ſettled Lands on B. in 
Jail, Remamder to bis own right Heirs, and takes a Bond of B. not to do Waſte. B. levied aFine, ard afterwar us 
-mmitted Waſte, and the Bond being put in Suit, it was decreed to be deliver'd up to be cancelled, 
and ſaid it was an idle Bond. ; | | 
A. ſettled Land on B. bis Son in Tail, B. gives A. Bond not to dock the Intail ; decreed the Bond good. 
Had not B agreed to give the Bond, A. might have made him only Tenant for Lite; and tho' the 


Alienation is not made by B. but by his Iſſue, yer the ll for Relief againft the Bond was diſmiſſed 


with Coſts. 2 Vern. 233. Trin. 1691, Freeman v. Freeman. - Chan. Prec. 23. pl. 31. i 0G 


thus, a Man enters into Bond that his Son, who was "Tenant in Tail, ſhall nor alien, and dies; the Son 


ſuffers a common Recovery, and thereupon the Bond being put in Suit, the Bill was brought for Re- 


lief, but was diſmiſſed with Cofts ———Tenant in Tail after 32 F 8. gives Bond or Recognizance 
net to leaſe for 21 Years, or 3 Lives, If he make ſuch Leaſe the Leaſe is good, but the Bond &c. for- 
feired, Jenk. 120. pl. 41. 1 | 1 | . 0 


31. If a Man be ſeiſed of a Seigniory Rent, Advowſon, Common, or 
any other Inheritance that lies 1n Grant, and by his Deed grants the 


ſame to a Man and his Heirs, upon Condition that he fhan't alien, this 


Condition is void. Co. Litt. 22 3. 4... 3 5 
32. If a Feoffment in Fee be made upon Condition that the Feoffee As to a par- 


ſhall net infeoff F. F. or any of h1s Heirs or Iſſues Oc. this is good ; for he ticular Per- 


ſon it is 


does not reſtrain the Feoffee of all his Power, and in this Cale if the good. 12 3 


Feofſee znfeoff F. N. of Intent and Purpoſe, that he ſhall infeoſt F. 84 Le: 192. 
ſome hold that this is a Breach of the Condition; for Quando aliquod 
prohibetur fieri, ex ditecto prohibetur & per Obliquum. Co. Litt. 

223. b. f 5 e 1 

33. If a Feoffinent be made upon Condition that the Fefe ſba!l not 

alien in Mortmain, this is good, becauſe ſuch Alienation is prohibired by 


Law, and regularly whatſoever is prohibited by Law may be prohi- 


bired by Condition, be it Malum prohibitum or Malum in ſe, Co. 
Litt. 223. b. )) 8 
34. It a Man make a Feoffiment to a Baron and eme upon Condition 


that they ſhall not alien. To lome Intent, this is good, and to ſome Intent 


it is void; tor to reſtrain an Alienation by Feoffiment, or by Deed, it is 
good, becauſe ſuch Alienation is tortious and voidable ; but to reſtrain 
their Alienation by Fine is repugnant and void, becauſe it is lawtul and 
%% Vd · „ „„ 
35. It is ſaid that it a Man igfeoſf an Infant in Fee upon Condition 
that he ſhall not alien, this is good to reſtrain Alienations during his 
Minority, but not after his full Age. Co. Litt. 224. a. 5 
35. It a Man makes a Gift in Tail to A. the Remainder to him and to But by ſpe- 
his Heirs, upon Condition that he ſhall not alien, as to the Eſtate Tail , Clal Limita- 
the Condition is good, tor ſuch Alienation is prohibited by the Statute dhe may 


W. 2. Cap. 1. But as to the Fee ſimple, ſome ſay it is repugnant and e 


void, and therefore ſome are of Opinion that this is a good Condition, them, and 
and ſhall defeat the Alienation for the Eſtate Tail only, and leave the not to the 
Fee ſimple in the Alienee; tor that the Condition did in Law extend other, Co, 


only to the Remainder. Co. Litt. 224. a. „ 
37. Tenant in Tail in the ſame Deed, in which he creates the Intail. 
covenants not to doch the Intail, or ſuffer a Recovery. Chancery will not 
decree a ſpecifick Execution; for the Covenantees knew he had a Power 
to bar, and therefore accept of a Covenant by which to have Damages. 
Per Cowper C. 2 Vera. 635. pl. 563. Hill. 1708. Collins y. Plummer. 


Litt. 230. b. 
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106 : Condition. | 


( A: a) Repugnant to the Craik. 


eo al it 1. A * Tenth granted by the Clergy, Proviſo that no Parſon that 
18 a 11— | 
teenth) but 


1 7 he does he ſhall be diſcharged ot the Tenth, 16 a g ]2toviti 

he Year- _=_ 5 U Obo. So tk 
Book it ha Exchequer be made, ]Iroviſo the Collectors ſhall not account in the 
(Tenth) fuch Grant before the Barons, but betore ſpecial Auditors alſigned 

bpy the King, this is a good Droviſo. 21 E. 4. 46. 

It ſeems that 2. If a Man makes a Feollment in Fee, provided that the Feoffor 
43. b. L pl. 21. nant to the Grant. 17 P. 6. 43. b. 
5 8. 731. S. P. A Feme made a Leaſe of Mills in Kent, with an Exception, that ſhe 
ſhould have the Profits for her Life, and it was greatly debated, whether this Exception was good or 


l 2 Tout ſhall have the Profits, this Condition is void, becaule it is repug: 


not, becauſe the Profits of the Mills are all the Benefit, and in Effect the Mills themſelves, and at 


laſt the Exception was w gras good in Law, and that the Feme ſhould have the Profits ; ci: ed by 
Man wood as a Caſe whic 
by Man wood Ch. B. 


Note, by all 3. If a Man for himſelf and his Heirs warrants Lands to another 


nyt dag and his Þeirs againſt all Men, Proviſo tamen, that the Warranty 


chbiuer thall be void, this Jrovtlo is altogether repugnant to the Grant, 
Chanberz and therefore the Grant is good and the rovilo vod. Contra 
except June, q . 6. 43. b. e „„ e | PRs 

ite Man, oe TOES FEY: C 5 

males a Feoffment with Warranty, provided always that he ſhall not vouch him nor his Heirs, and that if le 
| does, that the Warranty ſhall be void, this is a good Proviſo; As in Caſe of Grant of an Annuity, pro- 
vided always that the Grant ſhall not extend to charge his Perſon, but his Lands and Tenements &c. 
Br. Conditions, pl. 51. cites ) H. 6. 44. S. C. — But it it was, Provided &c. that be ſhall not vouch no 
yebut; this is void; for this cuts off all the Force of the Warranty; Contra ſupra ; Note a Diverſity, 


Ibid. — Br. Garranties, pl. 30. cites 7 H. 6. 43. S. C. | 


Br. Garran- 4. So it ſeems in the Cale aforcſaid, ik the Proviſo had been, chat 


bla * 30. he to whom the Warranty was made, nor his Heirs, ſhould not have 


Jays it was in Value by Force of rhe Warranty, that the Jroviſo is not good; 
bela good by yet he MAP rebur, if the Proviſo be good, and ſo the Warranty not 
all the Juſ- wholly Deteated ; But it ſeems it is not a good Provilo, becaule 
rices, præter then the Words (againſt all Men) would be wholly defeated ; fot 


o2 * 


6. 43. b. by all the Juſfices prater June and Hank. e 
5. If the Condition be that the Feoffee ſhall not do Waſte, it 15 
not good, for no Right or Intereſt remains in the Feoffor. Br. Condi- 
tion, pL )) 23. ref Yelreron: ue: 
6. But Leaſe for Tzars, upon Condition not to grant over, the ſame 13 
5 good, becauſe the everſion remains in the r 
8. P. per 7. If a Feoffment be made upon this Condition, that the Feoffte ſcal 
N 4—Y not alien the Land to any, this Condition is not good. But contra that 
=; Dy Fas he ſhall not alien to W. 8. Br. Condition, pl. 135. cites 8 H. J. 10. 


VCC 3 
venant is good, Cro. J. 596. in Caſe of Broad v. Jolliffe 


June. the other Worys will give a Rebutter without them. Contra 7 h. 


- 


| | LD | When a Man is enſeoffed, he has Powe! 
to alien to any Perſon by the Law, for if ſuch a Condition ſhould be good, then it would ouſt him of 


all the Power which the Law gives him, which would be againſt Reaſon, and therefore ſuch a Condl- |} 


tion is void. Litt. S. 360. 


But Con- 8. A Gift in Tail, upon Condition that the Tenant l net alien *! 


dition that any, is good by Reaſon of the Reverſion in the Donor, Br. Condit! 3 


he ſhall 


not ſuffer 4 pl. 135. cites 8 H. 7, 10. Per Fairfax and Huſſey. 


is indicted in the Court of the King ſhall pay any Fine, ana ir 


happened in Kent. Pl. C. 524 b. See 3 Le. 111. S. P. in a Queſtion pur | 


alien“) 
dition, 


. 
9. —⁰ 
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"oo Treaſon, or any trealonable Act is good, Jenk. 243. pl. 26. 
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So if Condition be, hat be nor his Heirs ſhall not alien in Fee, common wee 
1 ; 1 7 > ir gun overy is voi 
nor iu Tail, nor for Term of another's Life, but only tor their own 


If10N ! 0 1 as repugnant 
Lives &c. ſuch Condition is good ; tor ſuch Alienation and Diſconti- to os 


— 


nuance of the Intail, is contrary to the Intent of the Donor, tor which Grant. Jenk. 
che Statute of Weſtm. 2. Cap. 1. was made, Litt. S. 362. 243. * 
nn . 


Aition annexed to any particular Eſtate, as for Years, Lite, or in Tail, that he ſhall »oz commit Fe. 
Cone *. And that the Tenant in Tail 
t diſcontinue the Eſtate T ail. Jen 243. pl. 26 hr. Condition, pl. 57. Cites 21 H. 6. 3.— 
3 Fae — ſhall not levy a Fine ot it Sur conuſans de droit come ceo, is a good Condition; for it reſtrains 
the Diſcontinuance of a Reverſion, which is a Wrong. Jenk. 243, pl. 26. 


10. Two Feoffees granted Cuſtodiam Parci of A. to W. N. capiendo 
frodo quod F. & nuper parcarius cepit proviſo quod Scriptum aon extendat 
a4 onerandum one of the Grantcrs, and this Proviſo was held void; for 


this reſtrains all the Effect of the Grant againſt him. Br. Conditions, 


pl. 238. cites 10 . 33 1 55 
11. Leaſe for 2 Years, proviſo that he ſhall not occupy it for one 
Year, is repugnant and void. Cro. E. 107. pl. 1. Arg. cites 21 H. 7. 


12. Lands were given in Tail, upon Condition r the Donee or his Le. 292. pl. 


Heirs diſcontinue the Land, the Donor ſhall re-enter ; the Donee hath Iſſue 49% Anon. 


2 Daughters, and dies; the Daughters have Iſſue 2 Sons, and die; one &. & but ie 


; | that one of 
ot the Sons diſcontinues the Land to another (to the other] and it was the Daugh- 


held by the Court to be a Breach of the Condition. Cro. E. 35. pl. 2. ters levied 

Mich. 26 & 2) Eliz. Croker v. Trevithin, 5 a Fine ſur 

. ; 25 3 Conuſance 
de Droit come ceo &c. to her Siſter. Adjudged per tot, Cur. to be a Forfeit 


ure. 


13. A Gift in 7il is made of a Walk in a Foreſt, Proviſo and the Do- 


nee covenanted that he ſhould not fell any Trees there, being Timber 
Trees. This Proviſo is a Condition, altho' a Covenant is alſo added to 
this Purpoſe: By all the Judges of England. Note, this was a Walk 
in a Foreſt, bat in a Giſt in Zail of Land out of the Foreſt, provided that 
he thall not fell any Timber Trees 8 upon the ſaid Land, the 


Proviſo is void; for the Law gives him Power to commit Waſte if he 


will, as well as the Tenant in Fee. Jenk. 266. pl. 13. EEE 
14. A Man before the Statute of Ouia emptores Terrarum, might have 


made a Feoffment, and added farther, that if he or his Heirs did alien 


ö wit hout Licence, that he ſhould pay a Fine, then this had been good, and 


ſo tis faid, that then the Lord might have reſtrained the Alienation of 


dis Tenant by Condition, becauſe the Lord had a Poſlibilicy of Re- 
Verter. Co. Litt. 223. a. 5 5 


15. If A. be ſeiſed of Blackacre in Fee, and B. infeoffes him of White= 
acre, upon Condition that A. ſban't alien Blackacre, the Condition is good, 


for the Condition is annexed to other Land, and ouſts not the Feoftee of 
His Power to alien the Land whereof the Feoffinent is made, and ſo no 


Repugnancy to the State paſſed by the Feoffment, and fo tis of Gifts or 
Sales of Chattles real or perſonal. Co. Litt. 223. a. 5 : 
16. It a Man be poſſeſſed of a Leaſe for Tears, or of a Horſe, or of any 

other Chattle real or perſonal, and give or ſell his whole Intereſt or Pro- 
perty therein, upon Condition that the Vendes ſhan't alien the ſame, the 

ondition is void, becauſe his whole Intereſt and Property is out of 
him, fo as he has no Poſſibility of a Reverter, and *tis againſt Trade 
and Traffick, and bargaining and contracting between Man and Man, 
and likewiſe it ſhould ouſt him of all Power given to him. Co. Litt. 


17. If a Man make a Gift in Tail, upon Condition that he ſpall make 

a Leaſe for his own Life, albeit the Stare be lawful, yet the Condition 

good, becauſe the Reverſion is in the Donor; As if a Man make a 
eaſe tor Life or Years upon Condition that they ſhan't grant over their 

> Eſtate, 


4 


N 7 — 2 
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Condition. 
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Eſtate, or let the Land to others, this is good, and yet the Grant or 

Leaſe thould be law ful. Co. Lic. 223. b. . 
Litt 8. 220. 18. It one grant a Rent- charge with a Proviſo, that neither the ſaid 
Co. Litt. 146. Grant, uur any thing therein contained, ſhall charge his Perſon with 1 
wo Writ of Annuity, by ſuch Proviſo the Land only is charged; and tho' 
there be 2 Negatives in ſuch Proviſo, yet they thall not make an Afr. 

mative againſt the maniteſt Intent ot the Party. Hawk. Co. Litt. 219. 


. — »“ 


— — — 


Co Litt 146. 19. But a Proviſo that would take away the whole EffecF f the Grant 


* as it one grant a Rent out of Land in which he bas nothing, provided that 
it ſhall not charge his Perſon, is void. Hawk. Co. Litt. 219. 


Co. Litt 146. 20. ois a Proviſo that is repugnant to the expreſs Words of the Grant; 


 b—Poph. & rn e Trant 
; 8. 8 * As where one grants a Rent- charge out of Land, provided that ir ſball 


Curiem — not charge the Land, and where a Proviſo is good at firſt, and after wards 
6 Rep. 41. b. it happens that the Grantee, or his Executors, can have no other Reme- 
5 P. per dy but that which was reſtrained, they ſhalt have it notwithſtanding 


8 by i ſuch Reſtraint; As if A. grant a Rent to B. tor Lite, with a Proviſo that 
« . it ſhall not charge his Perſon, yet B.'s Executors thall have an Action 


this Caſe and of Debt for the Arrears during B.'s Lite. Hawk. Co. Litt. 219, 220. 
ſays, that he | | | | | 8 


ſuppoſes it was put in the Book as at Common Law, for the Executors of ſuch Tenant for Life may a: 


this Day diſtrain by 32 H 8. cap. 37. 


Leaſe for 2 21. If Land is given to A. and B. provided that B. ſhall net take any 

| Years, Pro- , , py, Profits, this Proviſo is void and repugnant ; per Yelverton J. Obj. 

viſo, that 7 N | bf "Bas 
Leſice ſnall ter. Bulſt. 42. Mich. 8 Jac. 5 

not take the . CHE 5 | | | 

P rotits is repugnant and void. Arg. Cro. E. 10% pl. 1. cites 6 R. 2. Quid Juris clemat, 25. 


22. A Condition annexed to an Eſtate given is a divided Clauſe from the | 


Grant, and therefore cannot fruſtrate the Grant precedent, neither in any 
thing expreſſed, nor in any thing implied, which is of its Nature in- 


_ cident and inſeparable from the Thing granted; per Hobart Ch. J. 


Hob. 170. pl. 125. Hill. 12 Jac. in Cale of Stukely v. Butler. 


—_— 


(KB. a) Condition repugnant. [By Reaſon of the 


Intent. 


1. IJ the Condition be, that if che Obligee ſhall pay to J. S. 10l. 
: ſuch a Day, then the Obligation, being 100 1. ſhall be void, .- 


therwile not, though this was not the Intent of the Parties, yet the. 
Condition is good ; for if the Obligee does not pay 10 l. the Obie 


* © gation is forfeited. 39 O. 6. 9. b. 1 8 
Br. Condi- 2. So if the Condition be, that it the Dbligor does not pay to the 
tions, 2 98. Obligee ſuch a Day 10 1. then the Obligation, being 1001. ſhall be 


Cites 


5. C. cited | 
Arg. Saund. 
66.— 


6. 10. cited to be adjudged. 


1. 28 Hill. 2 & zo Car. 2. C. B. the Ch. J. ſaid he doubted whether that Caſe was Lar- 
. FEY Rep 27 ol 261, Hill. 1677. Mills v. Wright, the Condition was held abſurd, ard 
Judgment for the Plaintiff. See Tir. Obligation (M) pl. 4. (N) pl. 1.—8. C. cited Arg 11 Mod. 


195% 


dire gs 5113. Void, this ig a good Condition; and the Obligor, in an Action upon 
gation, pl. the Obligation map fap, that he did not pay the 10 l. and io avold 
42. cites the Obligation; For though the Intent Was not ſo, yet becatiſe the 
S. C. — Words were ſo, he ought to adhudge according to the Words. 39 I), 


2 — 


* 
R - — 
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193 bot wasdenied by Holt Ch J. to be Law.—— Ibid. 199. pl. 16. Mich. 7 Anh. 8. K. in Caſe of 
Melis ». Ferguson, 8. P. adjudg'd to be repugnunt, and denied this Cale to be Law. — 2 Sulk. 
353. Pl. 3. Wells v. Treguſon, S. C. adjudg'd accordingly. | | 


8 12 


3. A. made a Leaſe to B. on Condition, that if A. grants the Rever/ron & C. cited 
then B. ſhall have Fee, If A. grants the Reverſion by Fine B. ſhall not D. 209. a. pl. 


have Fee; for the Condition is repugnant and void; Per Anderſon Ch. h 1 ; 
J. 1 Rep. $4. b. Patch. 42 Eliz. C. E. cites 6 R. 2, Quid Juris clamat Leaſe was 
20. Pleſington's Calc. WY of a Term 
FE. 1 | | for Years, 

ard like u iſe was, that if A. died within the Term B. ſhould have Franktenement, and Livery of Seiſin 
was made accordiugly, and the Condition was held repugnant.-—=——S. C. cited Pi, C. 26. a. that it 
was held, that inaſinuch as the Condition preceded the Franktenement, that the Franktenement is not 
out ef the Leſſor immediately. — 58 C. cited Pl. C. 387 a - Co. Litt 378. b. (r) S. P. as of a Leae 
for Life, and ſays, that when the Fine transfers the Fee to the Conulee, it would be abſurd and re- 
pugnant ro reaſon, that the ſame Fine ſhould work an Eſtate in the Leſſee; for one Alienation cannot 
velt an Eſtate of one ard the ſame Land in two ſeveral Perſons at one Time — Perk. S. 729. S. C. 
& S P but ibid. S. 530. ſays, if the Leſſor had granted the Reverſion ro a Stranger by Deed, the 
Leſſee in ſuch Caſe ſhuuld have Fee by the Condition, becauſe the Reverſion is not in the Grantee be- 
fore Attornment, and yer the Feottor has granted the lame, and againſt this Grant he cannot plead Ne 
ranta pas by the Deed — 2 Brownl. 227. Arg. cites Pleſington's Caſe as held that he ſhall not have 
Per, becauſe at the Time he had only a Right to a Term, and not a Term in Poſſeſſion, — If a Man 
makes a Leaſe for Years upon Condition, that if the Leflor ouſts him within the Term he ſhall have 
Fee ; In this Caſe, by the Performance of the Condition he ſhall have Fee, becauſe it is the Act and 
Tort of the Leflor himſelt, whereot himſelf ſhall not t-ke Advantage; And alſo, that Eodem Inſtante 
that the LefJor ouſts him, Eodem Inſtante the Leſſee has Fee, and the Title of the Leſſee is by 
Force of the Condition, which is paramount the Ouſter; Per Coke, Ch. J. 8 Rep. 76. a. and ſays, that 
with this accords 6 R. 2. Quid Juris clamat 20. Ard that Poſſeſſion at an Inſtant is ſufficient to ſup- 
port the Increaſe of the Fee appears 12 E. 2. Lit. Voucher 205.— 8. C. cited Co. Liit. 214 a. 


4. Condition of a Bond that the Obligee fhall not ſue the Obligation, 
is repugnant, but a Defeaſance by other Deed to ſuch Effect is good. 
Mo. 811. pl. 1097. cites 21 H. . the Caſe of Puſeto. 3 

F. A Bond was conditioned, that if J. B. the Obligor ſhall die without Palm 552: 
Iſue, then if he, by his laſt Will, or atherwiſe in Writing, fhall convey ſuch d. 85 Dode- 
Lands to W. B. the Obligee, then the Obligation to be void. It was ob- page 8 
jected that this Condition was repugnant and impoſlible, viz. that if Obligation 
he die without Iſſue, then by his laſt Will or otherwiſe he would con- ſingle, and 
vey &c. and that he cannot convey when he is dead; and of this Opi- the Condi- 
nion was Doderidge; but by the other 3 Judges, the Condition being nan s. 
made in Benefit ot the Obligor [Obligee] ihall be conſtrued according impoſlib'e 
to the Intention of the Parties, which was, that J. ſhould make a Con- at the Com- 
veyance in bis Lite by Will, or otherwiſe, of Lands fo as they ſhould wencement, 


180. pl. J. Trin. 4 Car. B. R. Eaton v. Butter. Intent ap- 
: . £ . . peared, but 
that they are tied up to the Words; and that tho' the Intent is to be purſued, yet that is when the 
2 2 us to the Intent. But the other 3 held e contra, and gave Judgment to the Plaintiff ac- 
cordingly. e | | e | | . „„ 


6. A Bond was condition'd to pay JJ. by 25. per Week, and if he fail Raym. 68. 
9 Payment ar any ol ths Days, the Bond to be void, or otherwiſe 70 re- 8. a 
main in fall Force. The Detendant pleaded that he did not pay at one 383 
of the Days. The Court held that the Condition ſhall be taken ditri- becauſe the 
butively reddendo lingula lingulis, that it he pays the 171. the Obliga- Condition is 
ton thall be void, but if he tails to pay the 2s. a Week at any of the ſenſeleſs, 


] : ; Obligation 
if by any Means it can be made good, Lev. 7). Mich. 14 Car. 2. B. R. is in Voice 
Vernon v. Alſop. . — 

14 8 C. ad; 10 | | Sid. 105. pl. 
— Ae * HR Vent iepgen! Wa that the Obligation was ſingle, and the Condition 
art and vold. — 0: U CNEG 2 „285, ar P. : 1; : 1. 

& ze Car. 2. Wells v. Wright, lcd. 285. ard S, £ adjudged. accordivgly. Hill. 29 


Ff „. The 


remain to W. and his Heirs, in Default of Heirs of the Body of J. Jo. _ Ow 0 


Days, it ſhall be in full Force; for the Obligation hall not be ineſfectual e 


and ſingſe.— 
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Sid. 456. 5. The Condition of a Sheriff s Bond was, that if the Defendant ap. 
. 27. 5. C. rear &c. ſuch a Day in B. R. &c. then ihe Conditica to be vid, when i 
9 ſhould be, then this Obligation to be void, tor 11 the Detendant had ap- 
the Plaintiff, pear'd, yet the Condition is ſtill void ; ard it ſo, then the Bond is fn. 
Niſi Mod gle and without a Condition, y heicas the Statute 23 H. 6. 10. expre(}; 
35- pl 85, require that there ſhall be a Condition, therefore this Bond is againtt 
1 8 the Statute; but adjudged that 7heſe abſurd Words at the End ot the 
B R. Ma- Condition hall not be regarded any more than il they had been omitted. 
Jeverer v. and the Senie ſhall be taken as it the Words had been, Then this Obi 
Redſhaw. gation ſhall be void; and theretore the Addition of uſeleſs and imperti- 
8. but nent Words ſhall not hurt the Bond and Condition, which were perte& 
Vent. before. 2 Sand. 78. Paſch. 22 Car. 2. Maleverer v. Hawkesby, 
bo 5 5 does not appear.- 


2 Keb. 625. pl. 24. S. C. adjudged for the Plaintiff. 


8. Debt on a Bond was brought againſt the Heir of the Obligor, and 
the Declaration was right, as it the Bond had been without Miſtake ; 
the Defendant prayed Oyer of the Bond, and pleaded Non eſt Factum, 
which was found tor the Plaintiff, Selby, Serjeant for Defendant, mo- 
ved in Arreſt of Judgment, becauſe he ſaid it appeared that the Heir 
was not bound; the Bond run thus, Noverint Univer}; per Præſentes me 
Fohannem Nokes tener & firmit' Obligar” Fohanni Stiles in Cent” Libris |} 
legal* Monet? &c. Solvend prædict' Cent' Libras eidem Fohanni Necks, ME 
ad quam quidem ſolution” obligo me Hæredes &c. and ſo the Heirs being i 
bound to that void Payment, the Bond muſt be void as to them; bur tot. 
Cur. held the contrary, and ſaid, that the Solvend” being to the Obliger 
himſelf was abſurd, and therefore void, and to be rejected, and that the 
Obligation Was to be confidered without the Solvend”, and then it runs thus, 
Noverint Univerſi per præſent' me Johannem Nokes tener' & firmit 
Obligar' Johanni Stiles in Cent'Libr' ad quam quidem ſolution' obligo ne 
Hæredes &c. which certainly binds the Heir; for the firſt Words, Tener 
& firmit' Obligar' in Cent' Libris, imply a Sol vend', tor if the Obligor be 
not oblig'd to pay, the Word (obliged) would ſignify nothing at all; 
and it was agreed on both Sides, that the firſt Words were ſufficient to 
bind the Obligor and his Executors, therefore Ad quam quidem Solu- 
tion' &c. were adjudg'd toreter to the legal Solvend' implied in the firſt 
Words, and theretore good, and Judgment per Quer', MS. Rep. Mich, 

12 Anne, C. B. Fr rr a rs 


bd xs has 


For more of Conditions repugnant, See Tit. Grant (R. 14), : 
(H. a. 10), Tit. Obligation (M) pl. 5. (R) &c. Tir. Reſerva- 
tion (B. 2) and (T) per totum, and other proper Titles. 


r 


5 — 
* 


— 


(C. a) What ſhall be ſaid a Condition impoſſible, 


Br. Conditi- 1. IF a Woman makes a Feoffment to a Man that is married ti ail 
ons, pl. 3 ther, upon Condition that he ſhall marry her, this is a g900 
cre Con- Condition ; for the Wile may die, then he may marry her. 4 Al. 
dition, pl. 17. 13. adjudged by Admittance ; but Quere 


cites S. C. 


r. Condition, pl. 202. cites S. C & F. N. B. 205.— F. N. B 205. (H) cites S. C. 


2. J 


Condition. 


— uw — — es, 


2. If the Condition of an Obligation be that the Obligor ſhall aſ- 
ſign to the Obligee a Commilhon ot Bankruptcy, this 1s an 1mpoſſible 
Condition, and therefore vold, and the Obligation ſingle; tor it is 
impolſible to aſſign the Tommiſſion. Mich. 14. Car, B. B. be⸗ 
tween Street and Oantel ; adjudged per Cur, upon a Oemurrer. 


: _ 


— 


» 


(D. a) What ſhall be ſaid a Condition impoſſible and DN 


void, and what not. 


1. IF the Condition be quod debet pluere Cras; This is a good 
Condition; for tho' the Obligor is not certain thereof, yet i he 
will take this upon himſelf, and run the Hazard thereof, he may at 
his Peril, for this is not tmpoſſible of itſell. 22 E. 4. 26. 
2. So for the ſame Reaſon, if the Condition be, That the Pope 
E ſhall be at Weſtminſter To-morrow ; this is a good Condition. 22 


z. Ik the Condition be, That the Obligor ſhall go from the Church ses (b. a) 

ol Sc. Peters in Weſtminſter to the Church of Sr. Peters in Rome with- pl. 3. and 
in 3 Hours, this is impolſible and void. Co. Litt. 206. b «tbe Note. 

4. If by the Condition a Thing is to be done within a Franchiſe, As in Wales, 
this is a good Condition, tor it may be tried here. Contra 10 Þ 6. _— Pala- 
14 B. Curia. „„ ul Os Cinque Ports 

| 1 1 | 7 | 5 where the 
Kings Writ does not run, the Conditions is void, becauſe it cannot be trled, and this is where the O- 
bligation. is ſued at the Common Law. Br. Condition, pl 196. cites 10 H. 6. 14. — Br. Trial, pl. 144. 
cites 8. C. but Brooke ſays this is only the ſay ing of the Court as to the Condition. | 8 
F. [So] It by the Condition a Thing is to be done beyond Sea, this Contra per 
is a good Condition, for it may be tried here. Contra 21. E. 4 cn 


the Condition 
is void, for it 
1 | | ih | | . is not triable 
in England, and therefore in effect impoſſible. Br. Obligation, pl. 70. cites 21 E. 4. 10.——As if it 
de to pay Money, or the like, the Deed is ſingle and the Condition is void, becauſe it cannot be tried 
in England; and where a Man pleads a Plea triable beyond Sea it is no Plea, and the other may de- 
mur. Br. Condition, pl. 190. cites 21 E 4. Per Brian, Ch. J. and ibid. pl. 172. cites 21 E. 4. 36. per 
Vaviſor. The Condition is void, and this is where the Obligation is ſued at the Common Law. 
Br. Condition, pl. 196. cites 10 H. 6. 13.— If a Man be bound in an Obligation to pay 10 I. to the Obli- 
gee at Paris beyond Sea at a certain Day, if the Obligor pays at another Place and the ſame Day in Eng- 
land, and the ot her accepts it, this is good clearly; quod nota, Br. Conditions, pl. 206. cites38 H. 8. 
—-But per Brian, it a Man be bound in 201. to pay 101. 4t Heurdeaux, the Plaintiff may declare upon 41l 
the Deed; but if the Defendant pleads Payment at Bourdeaux; extra Regnum, the Plaintiff ſhall be arr d, 
becauſe it is Part of the Plaintiff's Count. Br. ibid. e 7 ee 


10. Quæte 4 Y. 6. 23. Uo 


6. Ik the Condition be to ſave harmleſs the Obligee againſt a Br. Conditi- 
Stranger from an Obligation, in which the Obligee {ſtood bound to the —_ pl. . 
Obligor this is a good Condition; for tho by no oel „ 
Stranger could have any thing to do with it, yet if he ſaves him tra, per Col. 
harmlels againſt him, tis within the Condition, fot it may be that lone, Choke 
8 a ſome Fear of Damage by him, Contra 21 E. 4. 53. b. but „ nter 
dITE: e. N i 5 ; ; 2 | ve ranger 


has nothing to 
| 15 | | | of 6 „ do with the 
Debt by Obligation <ubich is betxveen the Oblipor and Obligee, and ſo the Condition impoſſible and void; and 
hy the Obligation is ſingle. * This is miſprinted; for it ſhould be as in the Roll (53. b.) 
pl. 21.] | e * 05. 
7. If a Man pleads Defeaſance in Debt upon an Obligation of a Thing 
to be done beyond Sea, which cannot be tried here, or in tuo Counties, as 
in Lcndon and Wiltſhire, where the one cannct join with the cther, fo that 
ouch Trial 


MM? * * — 


8 n 8 


— 


5 


1 Condition. 


| 
| 


M „„ 3 FFF 
Trial canuot be had, this is void, and che Obligation is ſingle. Br. De. 
teaſance, pl. 13. cites 22 E. 4. 2. 


— _ * a ” ” 6 1 8 1 


EY ** 


— 


(E. a) Condition impoſſible. The Efef of a Conditi. 
on impoſſible at the making thereof. 


Br Condiri- x, IF the Condition of an Obligation of Feoffment be impoſſtile 
we 7 at the making thereof, this is a void Condition; bur che Ob! 


{ch gation Or Feoffment is nor void, but ſingle, 14 E. 4. 3. Co. Litt. 
Cs Tg 206. becauſe the Condition is ſubſequent. $ 


Eſtate is ab- | 1 25 
ſolute; As if the Condition be to go to Rome from Weſtminſter in 3 Hours. Co. Litt. 206 h,-___ 
8 P. per Markham. Br. Conditions, pl. 55. cites 19 H. 6 67,73, 76. —8. P. But if the Condition be 


to do any thing againſt Law, as to kill a Man, and the like, there the one and the other are void. r 


ift the Condition be poſſible at the Time of the making, as to infeoff J S. and this becomes impoſſible at. 


ter by the Act of God, or of J. S. or if J. 8 dies or enters into Religion by the Day, there the Oli. 
gation is ſaved by the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 1 


If aG= a2 Fut if the Condition Precedent be impoſſible at the making there 
ci" pre- of, there all is void, becauſe nothing pailes before rye Condicionis 


Nible, the performed. Co. Litt. 20. b. (206. a] e 
Eſtare, in- . As if a Man leaſes tor Lite upon Condition, that it he goes 


. rereſt, or from the Church of St. Peter's in Weitminiter, to the Church ok St. 


Agreement peter's in Rome, within three Hours, to have a Fee, which ts [!11poſ: 


cannot ariſe ; 


but a Con. (able, yet becaule it is precedent no Fee can accrue. Co. Lit, 


dition ſub- 206. b. 


ſequent is of 


another Conſideration ; per Holt Ch. J. in delivering the Opinion of the Court. 2 Ld. Raym. Rep, 4 


766. Paſch, 1 Ann. in Cafe of Feltham v. Cud worth. 


4. Where a Man is bound to do one Thing or another, and the on! 
is poſſible, and the other impoſſible, he ought to perform that which is 
pothible. Br. Conditions, pl. 47. cites 21 E. 3. 29, 
F. It is agreed that where a Man binds himſelf by Covenant to a 
Thing impoſſible the Covenant is void; but if it be to do a Thing within 
the Power of Man, then e contra. Br. Covenant, pl. 4. cites 40 K. 3. 5. 


Pitrh. Obli. 6. A. is bound to B. in an Obligation conditioned to /ftand to the A 


gation, pl 19. bitremeut of C. ſo that it be made beſore 15 Mich. and that the Obligor 


_ cites Mich. ſhall have Notice of it 14 Days betore 15 Mich. to attend the {aid 


17 H. 6. S. C. Arbicrement ; and the 15 Mich. is 14 Days before the Date of the faid 

8 Obligation, and ſo the Notice is impoſſible to be performed, this Obli- 

gation is good, and the Condition void; adjudged in the Excheque! 
Chamber. Jenk. 116. pl. 31. „ oe TORe 5 - 

J. Obligation with Condition impoſſible is as well void as where the 

Condition is againſt Law; Per Markham and Danby Ch. J. Br. Con 

ditions, pl. 150. cites 8 E. 4. 12, 13. „ 

38. There is no Diverſity where the Thing or Condition is impoſſible c 

the Commencement, and when it is poſſible at the Commencement, 46. 

made impoſſible after; for an impoſſible Condition ſhall be ſaid void, and 

the Grant good. And where the Condition was poſſible, and became 

impoſſible after, there it is lingle alſo; As where an Annuity is granted 

by R. Prior of S. till the Plaintiff be promoted by R. this is a Condi 

tion ; but it R. dies before Promotion, now the Grant is ſingle, for te 

Tender of the Succeſſor is not good; Contra if it had been granted d 

Name of Prior witbout Name ot Baptiſm. Br. Conditious, pl. 69. Cite, 

14 H. 7. 31. and 15 H. J. 1. gs 2 

Nat 9. Vi nee. 


—_—_ » _— —— J_ LIEN 4 ——_—_— 8 pe 


: Condition. „ 


1 Where a Deed has Covenants, partly paſible, and partly impoſſible, it But in the 
is good tor the poſſible ones, and void tor the other. Br. Faits, pl. 37. Caſe of a 
cites 14 H. 8. 25. per Pollard. joint Gove- 


| nant all is 
void ; per Brudenell. Ibid. 


10. A Bond was conditioned for ſuſtaining and maintaining an Houſe 2 Le. 189. 
bee. in ſufficient Repairs, and ſo to leave it ar the End of the Term; at the * 

7 2. = Sy: . | . » ICN. 32 
Time of the Entry into the Bond, the Timber of Part thereof was ſo rotten, Eliz. B. R. 
that it was impofſible to ſuſtain and maintain it in Repairs, yet the Ob- the S. C. the 
ligation is good, though the Condition was impoſſible; adjudg'd. Sav. ee ugh 

| | f | T Vac | | eſt | pleaded, 
96. pl. 17). Trin. 31 Eliz. Wood v. 80 9285 os 
Kitchen was ſo ruinous at the Time of the Demiſe, that he could not maintain or repair it, and there- 
fore he took it down, and rebuilt it again, in ſo ſhort a Time as he could poſſibly, in the ſame Place, fo 
large, and fo ſufficient in Breadth, Length, and Heigth, as the other Kitchen was; and that the ſaid 
Kitchen, all Times after the re-edifying of it, he had ſuſtained and maintained, and well repaired, and 
demanded Judgment &c. Upon which Plea the Plaintiff did demur in Law; and by the Court, the 
| Plea were a good Plea if it were in an Action of Waſte, but here, where he has by his own Act tied 
himſelf to an Inconveniecnce, he ought at his Peril to provide for it; and here ir was ſaid, that if the 
Condition be impoſſible the Bond is fingle; Contrary where a Man is charged by an Act in Law, 


11. A Condition altogether impoſſible is void. Cro. E. 380. pl. 14 — EN am 

3 15 y OY . FFF 06 T9 
Mich. 42 & 43 Eliz. B. R. in Caſe of Wigly v. Blackwall. El Che 
fore Eaſter) bim that comes firſt to Paul's on Michaelmas Day next it is void, becauſe it is impoſſible, 
Per Popham, Goldsb. 188. pl. 13 2. Hill. 43 Eliz. ES 


12 Condition to pay Money at a Day paſt makes the Obligation ſin- Yelv. 138. 
gle. Brownl. 164. Mich. 6 Jac. Green v. Eaden. 18 


13. In Debt upon Bond, condition'd to pay Money on the 31% Day of Lat. 152. 
September, whereas there are not ſo many Days in the Month; the De- ee e 
tendant pleaded Solvir ad Diem, and found for the Plaintiff; it was «6 
5 0 * TY 5 S. C. accord- 
moved in Arreſt of Judgment, that the Condition was impoſſible; ſed ingly.— 
per Curiam, the Condition being impoſſible, zhe Money is due preſently. Noy 85. 
jo. 140. pl. 6. Trin. 2 Car. B. R. Jiggon v. Purchaſe. Sue v. 
| | )) 88 Purchaſe, 
8. 5 held. that 4 is 4 Nn 8 Judgment for the Plaintiff - 4 
; Car. in Cam Scacc. Purcaſe v. Jegon, S. C. and Judgment affirmed. Het. 175. Trin. 7 C 
d. P. in Caſe of Goſſe ey rat, 188 Jo's m=_— N 7 


14. If a Man is bound to do à collateral AF, and that Matter becomes Palm. 516. 
impoſſible after wards, it is void; but not ſo where the Condition is Par- Wood v. 
cel of the Duty contained in the Obligation. Arg. 2 Show. 143. pl. 119. Bates, S. P. 
Mich. 32 Car. 2. 8 1 0 


15. A Bond to the Sheriff 7o appear at a Day certain, where there is no The Re- 
| /ich Day, is a Condition impoſhble at the Time of making the Bond, Pgrr 06s 
and therefore the Obligation is ſingle; and Judgment for the Plaintiff. 2 e : 
But note, the Defendant did not plead the Statute 23 H. 6. tor had he © 
pleaded Obligation without Condition or Conſideration impoſſible, which 
is all one, it had been void by the Statute. 3 Lev. 74, 15. Mich. 
34 Car. 2. C. B. Graham v. Crawſhaw. . 
16. It one binds himſelf in a Bond 70 go to a Place nit in Being, or to do 
other impoſſible thing, the Obligation is ſingle; and here the Caſe Was, 
one laid a Wager that he would walk in ſuch a Time to High- Park Cor- 
ver, and the Place being Hyde-Park Corner, and no ſuch Place as High- 
Park Corner, he loſt his Wager. Per Cur, 12 Mod. 418. Mich. 12 W. 3. 
all v. Grovet. 
7. Sci. Fa. againſt the Bail, reciting a Recognizance taken in the Reign 
of the late King Win. wherein the Condition was, that the Defendant ſhould 
render himſelſ to the Priſon of the Marſhalſea Dominæ Reg inæ nunc. It 
| | (; g | | Was 


Cro. C. 48. pl. 9. Trin. 
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was argued that the Condition is impoſſible, and conſequently the Re. 
cognizance ſingle. Per Holt Ch. |. here the Condition is under. 


 woritten or indorſeu, there that is only void, and the Obligation ſingle; 
but where the Condition is Part of the Lien itſcif, and incerperate with i; 
ö 9 


there, if the Condition is impoſſible, % Obligation 1s voi; and the 


Court inclining that it was ill, the Plaintiff for- his own FTxpeditigg = 
7 


pray'd that his Writ might be abated. 1 Salk. 112. pl. 4. Trin. 2 Ann 
B. R. Pullerton v. Agne w. Hy . 


— 


(F. a) What F erſons may perform it. 


cs 1. FF A. and B. levp a Fine to the Vſe of A. in Fee, if B. does no 
FD. aol 1. pay 108. at Michaelmas after, und that if he doth then pay the 


S.C but har 10 8. that chen it ſhall be to the Uſe of A. per Life, and atter to B in 


is upon the Fee, ànd after B. dies before Michaelmas; it ſeems the Heir of B. 
Point of No- map Pay the 10 8. for this is not more perſonal, being the Payment 


ricero tne gf Maney, than in the Caſe of Litt. upon a Mortgage, Cr. 1. 


Heir — Jo. 


389. pl. 18. Cat. B. K. between Spring and Sir Julius Ceſar Maſtet᷑ of the Rols, 


8. C. accord In a Mrit of Error upon a Judgment in a Quare Impedit. Che 
ingly. Courr divided on this Point, ſcilicet, Croke and Jones incline 


Win. 103.0 that it was not perlonal, but the Heir mighr perform it; but 


1160.and 115. 


to near the Brampſton & Berkely e contra, 
End of Fol. ” | | 38 


120. Mich. & Hill. 22 Jac. Cowper v Edgar, S. C. argued by the Serjeants, but no Judgment, — 


Payment of a ſmall trifling Sum may be conſidered rather as a Ceremony than a valuable Confideration, 


per Parker C. and he ſaid, that he took this to be rhe Ground upon which the 2 Judges went, who in | 
the Caſe of Spring v. Cæſar held the Payment of 101. to be a perſonal Act; for when the Sum comes 


to be conſiderable, as 5000 &c. the Payment of it is never eſteemed a perſonal Act. ro Mod. 424 in 
Caſe of Marks v. Marks. ———And he ſaid, that this appears throughout 4. Rep. in Enpicticla's 
Caſe. Chan, Prec. 486. S. C. but 8. P. does not appear. 5 „ 


Tecſee, and the Feeffor dies before Payment, his Heir cannot pay it, becauſe 
the Time of Payment 1s paſt; for the Condition being general, if the 
Feoffor pays &c. it is as much as to ſay, It the Feoffor during bis Lile 
pays &c. Litt. S. 337. 7 FE oo LE, 


3. But when a Day of Payment is limited, and the Feofter dies left 


the Day, his Heir may tender the Money, becauſe the Time of Payment 
Was not paſt by the Death of the Feoffor. Litt. 8. 339, 
And fomay 4. And it ſeems, that ſo may his Executors, becauſe they repreſent the 
his Admini- Perſon of their Teſtator. Litt. S. 337. N 
ſtrators, and HE 5 0 5 | | 
if there be neither Executor nor Adminiſtrator, the Ordinary may do the ſame. Co. Litt. 209. a. 


5. If a Man Mortgages his Land to W. upon Condition that if the Ait. 


gag er & F. S. pay 20 Shillings at ſuch a Day to the Morgagee, that then 


he ſhall re-enter. The Morgagor dies before the Day. F. S. pays ihe Money 


to the Mortgagee. This is a good Pertormance ot the Condition, and yet 
the Letter ot the Condition is not pertormed. But if the Morgager had 
been alive at the Day, and he would not pay the Money, but rctuf-d t 
pay the ſame, and J. S. alone had ter:dred the Money, the Motels 
might have refuſed it. Co. Litt 219. b. 5 
6. But in the former Caſe, albeit the Mortgagor be dead, yet t#c Al 

of God ſhall nu difable F. S. to pay the Money, tor thereby the Mort: 


2. Feoffment in Fee upon Condition to be void if theFerffor pays ſo much to the 


na 
e 
* 


8 


-” «a __— 7 1 bh 
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Judgment for the Plaintiff —Brownl. 79. S. C. adjudged for the Plaintiff. 


10. Deviſe of Lands to his Wife for Lite, and after her Death to D. Tho' it be 
his 3d Son and his Heirs, provided, that if C. the ſecond Son do within 3 only laid, 
Munths after my Niſe's Death pay to D. his Execntors &c. 500. then the ay he 
Lands to come 70 C. and his Heirs, C. died, living the Wife. The C and . 
Heir of C. may pay the Money, and ſhall have the Eſtate conveyed to Heirs, yet 
him. Paſch. 1718. Ch. Prec. 486. Markes v. Markes  _ mY 1877 * 
take in the Will, which is a Conveyance that the Law ſuppoſes to be made when a Man is lub, Gmeltth, 

and therefore favoured greatly; Per Parker C. 10 Mod. 422. 8. C. 5 


1 
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Condition. 115 
eee 3 N 28 
ee receives no Prejudice; and ſo it is in that Caſe, F. S. had died be- | 
fore the Day, the Morgagor might have paid ir. Co. Lit. 219. b. i 
„. It A. infeoffs D. bis 24 don wpoir Condition, that if he pay Soo J. to 1 
D. chen E. his 3d Son fould have Fee. This is a Condition, the Right, 
of pertorming which, deſcends to the Heir ot A. and he may take Ad- j 
vantage of it; for the Limitation ot the Fee over to E. is void by a Par- { 
ticular Maxim of the Common Law, which will not allow a Fee to be q. | 
limited upon a Fee, or by that other Maxim by which 4 Stranger cannot þ | 
tate Advantage of a Condition; per Parker C. 10 Mod. 423. Mich. 5 Geo, 1 
in Canc. in Caſe of Marks v. Marks. | | i 
8. If a Leaſe is made 10 2, with Condition to have Fee, and the one > Brownl. * 
dies, the Survivor may perform the Condition and have the Fee; but if 271 8 * 
the ſame Jointenants have made Partition the Condition is deſtroyed, Cn. f N 4 3 
becauſe the Eſtate in Fee ought to iucreaſe to them jointly and not in ſe- ;, od by . 
E veralty ; per Coke Ch. J. 8 Rep. 75. b. 76. a. Trin. ) Jac. in Lord 12 Al 5. "Mi 
= Srattord's Caſs. | . Bow” i | becauſe the il | 
RR oy” „ en re- Nt 
x e mains, and the Eſtate alſo in Subſtance, 14 
9. Deviſe of Lands 20 his Dang hiter and her Heirs, at her Age of 18, Hutt. 36. 1 
aud that his Wife ſhall take the Projits in the mean time, provided ſhe keeps ag : LN 
tube Dang hier at School &c. The Widow marrics again and dies, the Daugh- accordingly dl 
ter not being 18. Adjudg'd that this was a plain Term given to the Wife and thar 145 
or her own Uſe, which accrues to the Husband, and the keeping and here was no 1 
ceducating the Daughter is not of ſuch a particular Privity but that it 2 4 
may be performed etlectually by another. Hob. 285. pl. 370. Trin. 1) 85 % * 16.08 
Jac. Balder v. Blackborne. Ou ae, . Act of God. iy! 
F „ N and therefore 1667 
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(GG. a) To whom it may be perſormed. 


Fol 4217. 


1. 1* a Pan makes a Feofſment in Fee upon Condition that if he Cro. E. 383. 
I pays 100 J. tothe Heirs, Executors, or Adminiſtrators of the Feot- pl. 4- S. C. 
be, within a Wear after his Oeath, that then it ſhall be lawful for 58e, 54. 
4 him to re-enter, and after the Feotlee makes a Feoffment to J. S. the Pay- N 
ad dies, and the Feoffor pays the Money to the Heir of the Feoffee, ment to the 
this is a good jIerformance of the Condition; tor the Weir ig Heir being 


& within the expreſs Words of the Condition. Mich. „ 


B. B. between Cle and Wiar refoly'd Co. 5. 96. Same Cale. Pcrform- 

= , 2. And in this Cale if the Money had been paid co the Aſlignee, it ance. | 
had been no j2erformance of the Condition, becauſe the Aflignee 1s ee | 
noc named. Co. 5. Goodale 97. 5 . 

F mutted. - Gouldsb. 176. pl. 111. S. C. Fenner thought that no Payment ought to be made to the 

1 | Heir j 


3 
1 


—_— 


Condition. 


— _— 
* — 


=. 


Heir; but Gawdy and Clench e contra. Poph, 99, 100. 8 C. all agreed that not ithſtanding tg 
Feoftment made over by the Father, the Money might have been paid to the Heir to perform the TS 
dition, it it had been truly paid and without Covin; but by Popham and Clench, if a Feoffment 26 
be made to one, upon Condition of Payment of Money to the Feottee, his Heirs or Aſſigns, and the 
Feoffee makes a Feoffment over, and dies, the Money. ought to be paia to the Feottee, who is the Al. 
ſignee, and not to the Heir, for there (Heir) is not named but in reſpect ot tue Inheritance x ich 
might be in him, but here he is named as a mere Stranger to it. $ | 

A. gives to B. ſolvend' to ſuch Perſon as he ſhall appoint ; it B. appoints one, Payment to him is 
Payment to B; bur if B appoint none, it ſhall be paid to him. G Mod. 228. 
Where the Feoffor has any Reverſion remaining in him, che Payment mult be to himſelf, 1, 
| where he departs with his intire Fee, as Feoffment in Fee, Gift in Tail, or Leaſe for Life, Remainder 
over in Fee there, Leſſee for Life, or Donee in Tail, is Aſſignec. 5 Rep. 97. a. Goodalc's Calc. 


3. Feoffinent on Condition to pay to the Feoffee, his Executcys, or 
Aſſigns, within threeYears, and then Feottor his Heirs &c. to re-enter. 
The Feoffee has 2 Sons, Infants, whom he makes Executors, and die; 
before the Day, J. S. is made Adminiſtrator during Minority; "tis moſt 
ſure for A. to pay the Money to the Execurors, for the Adminiſtrator 
during Minority is but as Bailiff or Receiver to the Executors, and 
Payment to one of them is good. 3 Le. 103. pl. 151. Paſch. 26 Eliz. 
C.B. Anon. F 5 
4. If a Man makes a Feofſment in Fee, by way of Mortgage, upon 
Condition to be void upon Payment of the Money Ly the Feoffor at 4 Day, 
it the Feoffee dies before the Day, the Money all be paid to the Exec. 
tors, and not to the Heirs of the Feoffee; becauſe it ſhall be intended 
the Eftate was made by Reaſon of the Loan of the Money, or ſome o- 
ther Duty. Litt. S. 339. - 


8 p. for in 5. But if the Condition be, that if the Feoffor pays Ec. to the Fife, 
this Caſe or his Heirs, if he dies before the Day, the Payment ought to be 


OY made to his Heir, and not to his Executors. Litt. S. 339. 


Jang ef © 


when the Parties themſelves have appointed one. Co. Litt. 210. a. 


Lit. Rep. 6. Condition of an Obligation entred into by M. was 7o pay 10 l. 
156. Man- per Ann. after his Death zo he Exccutcrs of the Obligee, for the LU 
185 "> "© of M's Children. The Obligee dies without making any Executor. 
| ; he Court ſeem'd of Opinion that the Money ſhall be paid to his Hi. 


in totidem 
Verbis miniſtrators. Sed Adjornatur. Het. 115, 116. Trin. 4 Car. C. B. Man- 
N ningham's Caſe. LY 5 e 
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Roll. Rer. 1 F the Condition he to leaſe certain Lands for three Lives to the 
ig 


3. pl. 28. 
Lö es b. 


ee or his Aſſigns, and after the Obligee demands a Leaſe 
per Curiam to be made to 3 Strangers fo 


r their 3 Lives, he ought to inake it to 


accordiugly. them accordingly, or otherwiſe the Condition is broke, for here b) 


—3 Bulſt. the Mord Aſſigns is intended Aſſigns by Nomination; for he cannot 
855 by Coke have Other 10 in as much as the Efate ts not aſſignable befor! 
Ch. ]. ae- hath it. Palch. 14 Jac. B. between len and Wodgwind, PT 
 cordingly ; Curiam. „ 

had e clearly, if it had been to be made to him, (and) to his Aſſigns ; but that here he 
has an Election to whom he will make this Leaſe ; as if you are to make a Leaſe to me or to tarce 
which I ſhall name. Bridg. 39, 40. S8. C. & S. P. Arg. but nothing ſaid to it by the Court. | 
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Ex cluſio alterins, & Expreſſum facit ceſſare tacitum. And the Law ſhall never ſeek out a Perſon, 
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_ Ida an be bound in 20 l. upon Condition to pay 101. to ſuch Hob. 9. pl. | 
Be hr as the Obligee thall name by his lait Will, and after the O- 19. S. C. per 


Curiam 


wince names no Perlon by hig Will, the Obligor is not bound to pay clearly; tor 
it {6 his Executors, becauſe the Condition hath Reference to hig chough 
520mination. Mich. 10 Jac, B. per Cutiam, & Tr, 12 Jac. B. where ay | 
between Pea/e £2 Mead, per Curiam. ing Teſ- 


15 5 tamentary is 
corcnanted to be done unto a Man or his Aſſigns, that is to be done to the Executors where there is no 
acl Aſſignee, as in Chapman and Dalton's Cale, and in 27 H. 8. for the Delivering of Rentals 
to Nan and his Aſſigns; the Reaſon is becauſe the Word (Aſſignee) is indifferent both to the Aſſignee 
1 Deed and in Law; And there when the Executor takes it he has it to the Ule of the Teſtator; 
hut here the Words mult needs be nnderſtond of an Ailignee in Deed, who ſhall take it to his own Uſe, 
for the Word (Paying) carries Property with it. — Mo. 855 pl. 1172 S. C. adjudged, that the Execu- 
or is not Aſſignee; tor there ought to be an expreſs Aſhgnee, and therefore the Conditicn becomes im- 
polible by the Omiſſion in not naming the Obligee, and ſo the Obligation diſcharged.—Godb. 192 pl. 
27. Prad's Cate, S. C. held accordingly pet tot. Cur. and Coke took a Diverſity, that if I am bound. 
to pay 10 l. to the Aſſignee of the Obligee, and his * Aſſignee makes an Executor and dies, the Executor 
ſhall not have the 10 l. But if I am bound to pay 10 l. to the Ohligee or his Aſſignees, there the Execu- 
tor ſhall have it; becauſe it was a Duty in the Obligee himſelf; and Jadgm-at accordingly. | | 
Pl. e 288. a . It ſeems the Words (his Aſſiguce) are milprinted aud 
' hou'd be only (he) ] — dee Tit. Executor (X) pl. 2. Peale v. Stileman, S. C. 15 
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3. If A. inſeoff B. to infecff C. and D. and D. dies; yet B. ought to & if P. refa- 
ibteoff C. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. 6. Wt * 

4. Note per Forteſcue, Aſcough, Newton and Paſton, that if a Man N 
in/«offs another upon Condition 70 infeoff the Baron and Feme in Tail, the 
Remainder to N. in Fee, and he offers to the Baron and Feme, and they 
refrſe, he has not performed the Condition, unleſs he offers to him i 
Remainder. Br. Conditions, pl. 211. cites 19 H. 6. 16, : 

5. R. being ſeiſed of certain Lands, covenanted with B. that if he pay S. C. cited 
into him, his Heirs and Aſſigns, $500 J. then he and his Heirs would ſtand 5 Rep. 96 b. 
ſeiſed to the Uſe of the ſaid B. and his Heirs ; R. deviſed the Land to his ee Mich ; 
Wile during the Minority of his Son, the Remainder to his Son in Fee, and 23 & 22 
died having made his N ife Executrtx. B. at the Day and Place tendred Eliz. in the 
the Money generally, % Wife having but an Eſtate for Years in the Court. of 
Land took the Money. It was holden, that the ſame was not a ſufficient 1 
Tender, for the Wife is not Aſſignee, for ſhe has only an Intereſt for 382 e 
Years, and here the Son is to bear the Loſs; for by a lawful Tender 29 Elis 
the Inheritance ſhall © be deveſted out of him, and therefore the Tender cites the Caſe | 
cg to be made to the Son and not to the Wife, Le. 252. pl. 339. Trin. 4 2 
33 Eliz. B. R. cites it as the Caſe of Randal v Brown. Jo the ee 
14 Eliz. in which Caſe Barker coveranted, that if Randal pay 4051. to him or his Aſſigns Rk 
a Day, he would ſtand ſeiſed to his Uſe in Fee; and before the Day he infeoffed one W. of the Land 
and at the Day the Money was render'd to W. and adjudged, that it was due to W. he being Af , 
of the Land, and not to B. who was the Covenantor ; where Coke, who cited the Caſe, 


| Payments, tho' they are collateral, yet with Words of Aſſigns they ſhall go to the Aſſi 
| the Covenantor, . 5 5 
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6. So if R. had made F/late for Life or Years &c. for no one ſhall. 
be Aſſignee in this Caſe ; But when the Covenantor departs with his 
whole Hiſtate, as it he makes a Feolfinent in Fee, Gift in Tail, or Leaſe 
tor Lite, with the Remainder over in Fee, in ſuch Caſe the Leſſee for 
Lite, or Donee in Tail, is the Aſſignee; but ſo long as the Covenantor 
has Reverſion remaining in him, the Payment ought to be made to him. 
oo aa by the whole Court of Wards, cited 5 Rep. 97. a. as Randal's 
Fa» ra Rb: R 

7. 0 It was ſaid, if R. had made Aſſignment of his entire Eftate in 
Part, that ſo long as any Part remained with R. the Tender ought to 
de made to him or his Heirs. Ibid. 


8. Land was mortgaged, and a Promiſe [Proviſo} that if the Mort- Co. Lit. 


Sager at ſuch a Time and Place ſeculd pay the Money ts the Mortrapee, bis LEND 
| OH. Ons . 
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Condition. 


(O0) pl. 2. the 


Caſe of Ran- ;. * 
3 Kan formancè of the Condition; for the Executor was not named, and the 


Brown. Money ought to be paid to the Heir who ſhould have the Land, it the 


br Baron 1. IF an Effate be made to a Feme Covert, ſhe ſhall be bound by 


and Feme oY Ut - ' 
ul. 66; the the Condition, becauſe this does not charge her {erſon, but 
45 570 the Land. * 45 E. z. 12. D. 28 . 8. . 3 
I. 14. . . | | | | es 


Pl. 229. Trin. 9 Eliz., 


And ite 2, If an Eſtate be made to an Infant upon an expreſs Condition, 


Roll Rep. 


ferr'd the Day of Payment, therefore the Entry lawful by Award; But Brooke ſays, quod nota, for 


3 Bulſt. 59. Arg. 


Mortgege Heirs, or Aſjizns, the Mortgage ſyould be void. The Mortgagee died and 
the Money was paid to his Executor ; and it was adjudged to be no pe 


= 


Money were unpaid, and not the Executor. Brownl. 64. Mich. 6 Jac 
Alſton v. Walker. 8 92 
9. Condition was to make the Obligee a Leaſe for Life by ſuch a Day, « 
pay him 100 J. Obligee died before the Day; and adjudged, that his Exe. 
cutor ſhall have the 1001. per 'Treby Ch. J. and the Ground of Latny 
ter's Caſe was denied to be Univerial. 1 Salk. 170. pl. 2. Mich. 9 \\ 
3. C. B. Anon. | 


” : 7 — * . 
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———— 


(I. a) hat Perſons ſhall be bound by a Condition, 


yet AY pes „ Yaud A. —— <a 


5.] S. C. as to Payment of the Rent reſerved on a Leaſe for Years to her and her Baron, but contrary 

of other collateral Covenants. 7 | „„ DN 7 
+ This is miſprinted, and ſhould be pl. 65. — It was agreed, that if Lands are given to a Feme ſole 

upon Condition, and ſhe takes Baron; who breaks the Condition, the Feme ſhall be bound. Mo. 92 


obe the Inkant ſhall be bound to perform it. 
during his Minority, the Land is loſt for ever; Reſolv'd. 8 Rep. 44. b. Hill. 45 Eliz. in Witting. 
ham's Caſe.— 8. C. cited Arg Hard. 11. . J pf a. | 


. ba 


Co. J. 374 | 3. 80 if an Eſtate be made to another in Fee upon Condition, his 
Se dens Heir, after his Death, though he be within Age, ſhall be bound by | 
to be admit- the Condition. Tr. 13 Jac. B. B. between Sade and Thompſon, ad: 
ted judg'd and agreed. „„ 


— — BY 


136. pl 18 8. C. & S P. admitted. Ibid. 198. pl. 1. S. C. & S. P. admitted by Judgment. 
Aae admitted, „ 5 . 
In Aſſiſe it was found, that A. infeoffed B. in Fee upon Condition, that if A. or his Heirs pay C. 10. 
at ſuch a Day, that they may re enter. A. died, his He ir within Age. The Day incurr'd during the N- 
age, and the Heir did not tender at the Day; and after they came to the Feoffee, who at their Requeſt de- 
1 the Day of Payment, at which Day he refuſed, [to accept the Money then tendered] and the 
eir entered, and becauſe the Heir was within Age at the Day of Payment, and that the Feoffee de- 


mirum! for it ſeems to be contra Legem. Br. Conditions, pl. 114. cites 31 Af. 17, — 8. C. cited 


4. If an Office of Parkerſbip be granted or deſcends to an Infant or Feme 

_ Covert, it the Conditions in Law annexed to this Office which require 
Skill and Confidence be not obſerved and fulfilled, the Office is loit 
for ever, becauſe as Littleton ſays, it is as ſtrong as an expreſs Condi- 
tion; But if a Leaſe for Life be made to a Feme Covert, or an Infant, and 
they by Charter of Feoffment alien in Fee, the Breach of this Condition 
in Law, that is without Skill &c. is no abſolute Forfeiture of their 
Eſtate. So of a Conditition in Law given by Statute, which gives an En- 
try only; As if an Infant or Feme Covert with her Husband 4/icns b 
Charter of Feoffment in Mortmain, this is no Bar to. the Infant, ot 
Feme Covert. Bur it a Recovery be had againit an Infant or Feme Cover: 
in an Action of Waſte, they are bound and barr'd for ever. Co, Lit. 


233. b. | 
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5 Whether the King ſhall be bound by a Condition ſee a long Ar- 
oument Hardr. 10. Mich. 1655. in the Exchequer, Newman v. 
Phillips. 


(I. a. 2) Who bound. By Agreement to the Eſtate. 
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1. THREE 9 by Deed, and there were ſeveral Covenamts in wor a oa 
the Deed on the Part of the Feoffees, rwo only ſealed the Dee Ho! IST - 
yet becauſe the 3d entred and agreed to the Eſtate conveyed by the E 3. 22— 
Deed, he was bound in Writ of Covenant by the Sealing of his Com- 1 163. 
panions. Arg. 2 Roll R. 63. cites 38 E. 3. 8. e mm 
2. Leaſe zo A. for his Life, the Remainder in Fee to B. upon Condition Br. Rwy 
&c. and if A. ſeals the Indenture, and dies, and B. enters into the 3 Ka. 
Land by Force ot his Remainder, he is tied to perform all the Conditions, 8 Ez. 44. 
as the Tenant for Lite ought to have done in his Life- time, and yet he and this 
in the Remainder never ſealed any Part of the Indenture; in as much Sect. of 


as he entred and agreed to have the Lands by Force of the Indenture, _ 5 


he is bound to perform the Conditions within the ſame, if he will have 38 E. 3. 8. 
the Land. Litt. S. 374. De 1 that if a 
5 NG CSE a oy 3 Man malces 
| a Feoffment by Deed-Poll upon Condition, and Feoffee pleads the Deed and ſhews it the Feoffor, upon 
this ſhewing ſhall take Advantage of the Condition, and plead it; ſo it the Feoffor can get the Deed, 
without its being pleaded by the Feoffee, the Feoffor may plead it, and yet it belongs to the Feoffee. 
—z Bulſt. 163. S. P. Arg. cites Litt. & 59 [50] E. 3. 22. 1 ; 


189 
her 
T1 | 
19 0600 
11 * 
. ut 9 
E. 
1 
10 
9 
13 
% Ik 
„ 
N „ 


1 
wil 
Who, + 


FI 
| Wi 
* 
' ITO 
in it 
Abt 
os 

0 
MY 
N ” 
«| 

*J 


3. If A. by Deed indented between him and B. lets Lands to B. for 
| Lite, the Remainder to C. in Fee, reſerving a Rent; Tenant for Lite 
dies, he in the Remainder enters into the Lands, he ſhall be bound to 
JJ p 
4. An Indenture of Leaſe is ingroſſed between A. of the one Part, 
and D. and R. of the other Part, which purports a Demiſe for Years 
| by A. to D. and R.—A. ſeals and delivers the Indenture to D. and D. 
| feals the Counterpart to A. but R. did not ſeal and deliver it; and by 
the ſame Indenture it was mentioned that D. and R. did grant to be 
bound to the Plaintiff in 20 l. in cafe that certain Conditions comprized 
in the Indenture were not performed; and for this 2ol. A. brought an 
Action againſt D. only, and ſhewed the Indenture ; the Detendant 
pleaded that *tis proved by the Indenture, that the Demiſe was made 
to D. and R. which R. is in full Life, and not named in the Writ ; 
Judgment of the Writ; the Plaintiff reply'd, that R. did never ſeal &c. 
and fo his Writ good againſt D. ſole. The Plaintiff's Counſel took a 
Diverſity between a Rent reſerved, which is Parcel of the Leaſe, and the 
Land charged therewith, and a Sum in Groſs, as here the 201. is; for 
as to the Rent they agreed that by the Agreement of R. to the Leaſe, 
he was bound to pay it, but for the 20 J. that is a Sum in Groſs, and 
collateral to the Leaſe, and not annexed to the Land, and grows due only 
by the Deed, and therefore R. ſaid he was not chargeable therewith, 
por that he had not ſealed and deliver'd the Deed, but in as much as he 
© agreed to the Leaſe, which was made by Indenture, he was chargeable 
by the Indenture for the ſame Suni in Groſs, and for that R. was nor 
2 in the Writ, it was adjudged that the Writ did abate. Co. 
Litt. 231. A | ibaa ns — — | | 
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(K. a) Win may perform it. 


1. J 2 are infeoff'd to re- infeoff, if one refuſes to re- infeoff, the other 
cannot perform the Condition by a Feolffment of the whale, 
Contra 49 E. 3. 16. b. hs es 

2. If the Condition of an Obligation be to pay a leſs Sum; jf mp 


Servant by my Command, tenders it to the Obligee, this ts lUikictenc, 


2 P. 6. 3. b. 


3. Debt upon Obligation with Condition that if the Feoffees of J. C. 


or J. C. by ſuch a Day grant 40 5. per Ann. to the Obligee, that the Ob. 


ligation ſhall be void, and ſaid that A. and B. his Feoffees granted &c. 
The Plaintiff ſaid that A. B. and C. were his Ferffees, and C. did in 


grant. And by all the Juſtices the Condition is not performed; for 
Feyffees; Quod Nota. Br. Conditions, pl. 56. cites 21 H. 6. 10, 
4. If Annuity be granted by J. Abbor of D. 2% the Grantee bee pr. 
moted to a competent Benefice by the ſame Abbot, Tender of the Benefice by 
his Succeſſor, is not good. Contra if it had been by (the) Abbot of I, 

and (J.) had been omitted. Br. Conditions, pl. 214. cites 15 H. », 1, 


F. It I covenanit that my eldeſt Son fhall marry your Daughter by facha 
Day, and he dies before the Day, the 2d Son who now is eldeſt cannot 


pertorm the Condition. Per Audley Chancellor. Br Conditions, pl, », 
cites / H. 8. 14, , - 5 5 


6. It a Man znfooffs 2 upon Condition that they infeoff W N. beit 
Michaelmas, and one dies, and the other alone makes the Feollment, this 


is good. Br. Joinrenants, pl. 62. cites Paſch. 33 H. 8. 


r e y . Heirs pay 1001. ſuch\a Day to re-enter ; M. died, his Son and Heir with- 
0 kg in Age; the Mother of the Infant, without the Privity of the Infant, and 


accordingly, who was not Guardian in Soccage, in the Name of the Infant, tender'd ile 


| becauſe the Money at the Day; it was adjudged an inſufficient 'Tender ; otherwiſe 
if the Jury had found the Infant under 14, and that the had been his 


Fury found 
him at the 2 281 14 3 | 
| Time of the Guardian in Socage, or it he had been tound upwards of 14, and that 


Tender <vith- he aſſented to the Tender, it would be ſufficient, 


in Ace ge- Hill. 28 Eliz. Watkins v. Aſhwell. 

nerally, and Fa 5 | 

not particularly of 6 or 10 Years &c,—— Ow. 137. S. C. & S. P. agreed accordingly.——Cro. E. 
132. pl. 7. is a ſhort Note of S. C.— 2 Le. 213. in pl. 268. S. C. cited ——Win. 118. cites S. C. 


that if an Heir is bound to perform a Condition, then a Stranger may not perform it, bur any who hid 

an Intereſt may, as Guardian in Socage or Chivalry &c. Co. Litt. 206. b S. P.— If a Stranger 
of his own Head; who has not any Intereſt &c. will tender the Money to the Feoffee at the Day ap- 
pointed, the Feoffee is not bound to receive it. Litt. 8 334 But if the Mortgagee accepts it cf 


the Stranger, this is a good Satisfaction, and the Mortgagor or his Heir agreeing thereto, may te- 


enter into the Land; but the Mortgagor may diſagree thereunto if he will. Co. Litt. 206. b. 207. 


ENS. 8. A Stranger cannot tender the Money to be paid o a Mort;'%t; 
07 or f ought to be one who has Intereſt in the Land. Ow. 34. IT. 
31 Eliz. Winter v. Loveday. TY. 


accordingly. 
In this Caſe 3 . 5 | 
the Mortgagee covenanted that W. upon Re- payment of the Money at Michaelmas, in ſuch a Churc'» 
Porch, ſhould have back all his Evidences. Ar the Day of Payment C. a Stranger ſent to L. to k. 
if he would receive the Money which W. ow'd him, at his Houſe, who coniented ; whereupon C 
came there, and the Money was told and deliver'd in Bags ro L. bur ſome- Diſpute ariſing betwe:" 
W. and L. about ſome Writings, C. ſaid that if they would not agree betwixt themſelves, they ſhou!s 
not have his Money; whereupon W. requeſted C that he might have the Money to carry to the {a1d 
Church Porch, which C agreed to, and L. came thither to receive it, but W. would not pay it; df 
all which ir appeared that it was not W.'s Money, and for that Keaſon the Court held that it was nds“ 
ſuthcient Tender, 8 5 ee | 


there is no Diverſity between theſe Words, his Feoffees, and all t 


J. M. ſeiſed in Fee made a Feoffinent upon Condition, that if he or his | 


5 Mo. 222. pl 361, 5 
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. I's Man mortgage Land to W. upon Condition that if the Mort- But if the 
aecr and F. S pay 205. at ſuch a Day to the Mortgagee, that then he on . 0 
thall re-enter. Ihe Mori gagor dies before the Day. F. S. pays the Mo- j;, at the 


ney to the Mortgagee; this is a good Performance of the Condition, Day of 
and vet the Letter of the Condition is not performed. So if J. S. had Payment, 
died before the Day, the Mortgagor might have paid it. "Tt: 5.58 


' would not 
119. U 1 
1 | Wes, but 
refuſed to pay the ſame, and J. S. alone had tendered the Money, the Mortgagee might have refuſed it; 
So that tho the Morgagor be dead, yet the Act of God ſhall not difable J. S. to pay the Money; for 
thereby the Mortgagee receives no Prejudice. Co Litt. 119. b. | 1 | 


10. If the Heir is an Ideot, of what Age ſoever, any Mari may make 

the Tender for him in reſpect of his abſolute Difability, and rhe Law 

in this Caſe is grounded upon Charity, and ſo in the like Caſes. Co. 

Litr. 206. b. Os £ ” Ie: | 5 

it. If Feoffee on Condition to pay 1001. to the Feoffor bn ſuch a Day, or 5 Rep. 96. 

otherwiſe the Feoltment to be void, makes a beoff ment over to F. . before >. 6 er 

the Day, in this Caſe either J. S. may tender the Money at the Day, u Cg. 
3 5 gr eras 2 ces 8 C & 

becauſe he has an Intereſt in the Condition, or the firſt Feoffee may notes a Di- 

tender it for the Saſeguard ot the Eſtate of the ad Feoffee, becauſe the verſity chat 

firit Feoffee was privy to the Condition. Litt. S. 336. ; ny 

85 „„ | | | | | - ſhall not t 

paid to the Aſſignee of the Land without naming him in the Condition, becauſe the Payment goes in De- 

feaſance of the Inheritance; but it may be paid by the Aſſignee in Preſervation of his Inheritance. 

8. C. cited 4 Le. 196. by Manwood Ch. B. —8. C. cited by Manwood Ch. B. Mo. 336. in pl. 455.— 

And it Feoffee die his Executors ſhall pay the Money or his Heir; ſo Payment limited by the F eoffor; 

at a Day certain, his Heirs or Executors Thall pay. S. C. cited by Jones J. Lat. 28. 50 
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12. Deviſe to A. and his Heirs for ever, on Condition that A. pay B. 
100 J. within 6 Months after his Age of 21 Vears, and for Default of 
Payment he gives the ſaid Lands to B. and her Heirs, and if A. happen 
to die without Iſſue, B. 's 100 J. being firſt paid, then the Remainder of 
his Eſtate to be divided among my Sons and Daughters ; A. dies without 
[flue before 21 Years, it ſeems the Brothers and Siſters paying the 1001. 
before the Time that A. would have been 21 had he lived, was a good 
os Raym. 425. Hill. 32 & 33 Car. 2 B. R. Wilſon v. 
 VY10N, IS - „„ i 


a. AF 


—- -- 


(L. a) To whojr it may be performed. 

. I the Condition of an Obligation be to pay 101. ct. it ig a Debrupon 

| A good Performance if he pays it to his Deputy. 42 E. 3. Bond, condi- | 

VCC 9 885 ( ”” tioned to de. 

C | Holes liver 40 Pair 

= in Aeik, at Holborn-Bridgt, to H. K. = common Carrier, for the Uſe of the Obliece. 5% Wet cut 

I pred, that in all that Space of a Month H. K. did not come to e bar the For Lie ax 
15 . e; be deliver d 40 Pair of Shoes to A. G the Carrier Porter; the Court (abſente Afar By 

4 4 3 ing good, L. that och EIN 175 to be made as was agreeable to the Intent of the | 

Co 02 tapery-Atoar eee the. Mae. .- a Mod. -30g; Te, ze 
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2. Debt upon Obligation with Defeaſance by Inde 7 Ca 

211gA! nture, that if C. at 
i ; of the Plaintiff recovered 2 Acres of * againſt 7 aud LA en- 
3 * , 5 e Plaintiff, that then &c. and he ſaid, that C. Head axle * Br. Condi- 
Jie taintiff enfecffed W. and held a good Plea, quod mirum) becauſe C PA“. 


contra T. * 12 fl. 4 23. of 7 bings de or it ſhall be performed ſtrictly; * 
3 13 But 


Wot a P 1 —— n — 


Condition. 


Feolfee, before ſuch a Day, or 10 his Executors or Asiens, that then he 


Mo. 58, 59. pl. 166. Paſch. 6 Eliz. Anon. 


that it is not requiſite the Payment be made to all the Pariſhioners. My, 


16. (20) Mich. 29 and 30 Eliz. Mary v. Johnſton, 


| fuſed to receive it upon the Tender at the Day; the Obligation was fu. 


Vel 38. 
Paſch. Oc 
S. C. & S. FP 


admitted by 
admitted by 


he relinquiſhed the coming to the Ule, aud then a good Plea, Br. Con- 


-154- pl. 18. Paſch. 42 Eliz. C. B. Hughs v. Phillips. 


— — 


„ „ 4 


. Debt upon Obligation of 20 J. upon Condition to pay 101 the De. 
fendant ſaid, that ſhe paid 5 l. to the Plaintiff 's Bailiff by his Command, 
which came to the Uſc of the Plaintiff ; this is a double Plea, by which 
ditions, pl. 181. cites 22 E. 4 25. 8 5 
5. A. makes Feoffment on Condition, that if A. pay certain Money 


may enter. Before the Day Feoffee makes Feoffor his Executor, and by the 
ſame Teſtament gives all his Goods and Chattels to his Wife, and dies; 
This was thought no Releaſe by 3 Juſtices againſt 1; and Dyer thought 
that Payment might be made to the Wife; Weſton thought, that it there 
ſhould be any Payment it ſhould be to che Heir who is not Aſſignee. 
6. Debt upon Obligation, conditioned 7o pay Money to the Obliges ang 
others the Pariſhioners of D. at ſuch a Feaſt. Payment to the Obligee aul 
2 other of the Pariſhioners of the Pariſh is good; Dyer and Wallh held 


68, pl. 183. Trin. 6 Eliz. Anon. „ e 
J. In Debt the Condition was fo pay 100 J. to C. and his Wife, and 
by all the Court, if he pleads Payment to C. alone, it ſufficeth, tor Pay- 
ment to him alone ſufficeth without naming the Wife. Goldsb. 73. pl. 
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8. A. was bound 0 B. to the Uſe of C. to deliver a Cheſt to C. who e— 


ved. Cro E. 555. per Glanvill, cites it as the Caſe of Carne v. Savery, 
A. was bound 10 B. tothe Uſe of C. A Tender to C. is good. Cro, E. 


Judgment, and Judgment affirm'd.——Cro. J. 13. pl. 17. Philips v. Hugre, S. C. & 5. P. 
Judgment, and Judgment affirmed in B. . tec Ten . 


10. If I bind myſelf to pay Money to 2 afnally, I cannot pay it but in 

one; becauſe I cannot pay one and the ſame Sum to 2 ſeveral Perſons 

at one and the ſame time; per Glin Ch. J. 2 Sid. 41 Hill. 1657. inCaſe 
of Abbot v. Biſhop. 5 ) — 


| (L. a. 2) _ Performed. How. And to whom. 
- Cy-pres. After Death &c. of any. 


1. IN Aſſiſe the Caſe was, that a Man infeof*d 2 upon Condition ri 
they re-infeoff him and his Feme in Tail, the Remainder to the rig 
Heirs of the Baron, The Feme took another Baron; the Feoffees infeofſed 
the ſecond Baron and the Feme for the Life of the Feme, the Remainder i 
the right Heirs of the firſt Baron, by which, becauſe the Eſtate was no- 
made to the Feme in Tail, according ro the Condition, and allo the 
ſecond Baron was infeoffed, which is contrary to the Condition, the 
Heir of the firſt Baron enter d, and the Feme ouſted him, and he 47 

2 ralgne 


Condition. 123 


ad Athie ; and by Advice ot all the Juſtices, it was awarded that 
the Condition was well performed; Quod Nota; and as co the Eſtate 
jor Lite, Littleton agrees to it in his Chapter of Eſtates. But Brook 
(vs ror / that the 2d Baron had Eſtate; for this is contrary to the 
Cindinon. Br. Conditions, pl. 33. cites 2 H. 4.5. 5 
2. But il the Condition had been that F. S. ſhall make a Gift to R. G. S. p And 
and his Feme, and to the Heirs of their two Bodies begotten, and the one the Eſtate 
Hos doit holit Iſſue, ¶ before any Eſtate made] he ſhall make Eſtate to the ray to 
other tor Life without Impeachment of Waſte; tor he ſhall make it as Tail 3 
near che Condition as he can, Br. Conditions, pl. Jo. cites 15 H. 7. 2. carding to 

| | | 5 | | 7 the firſt Li- 
wir ation of the Tail, for though he cannot perform the Condition according to the Words, vet it ſhall 
1 be performed according to the Intent, Pl. C. 291 a. cited Trin. 7 Eliz. in the Cale of Chapman v. 
Dalton —S. P. and ought to be as near to the Intent of the Condition as it may be Litt. S. 352. 
his Eſtate to the Wite for Life ought to be made without Impeachment of Waſte, and yer 
if the Wite accepts of any Eſtate for Life without this Clauſe, without Impeachment of Waſte, it is 
god, becauſe rhe Eftate for Life is the Subſtance of the Granr, and the Privilege ro be without Im- 
peachment of Waſte is collateral, and only for the Bene fit of the Wite, and the Omiſſion of it only 
for the Benefit of the Heir. Co. Litt. 219. b ——— The Omiſhon of the Privilege being without Im- 
peschment of Waſte ſhall not give the Heir of the Ecoffor, for whoſe Benefit it was omitred, a Re- 
entry which would defeat the Eſtate of the Wife. Hawk. Co. Litt. 304. ——Alfſo if the Wife mar- 
ries before Requeſt made, and then they make Requeſt, and the Eſtate is made to the Husb ind and 
Wife, during the Lite of the Wife, this is a good Performance of the Condition, albeit the Eſtate 
be made to the Husband and Wife, where Littleton ſays it is to be made to the Wife, but it is all one 
in Subſtance, ſeeing that the Limitation is during the Lite of the Wife. Co. Litt. 219. b. 220. a. 1 0 
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3. Here is to be obſerved a Diverſity vhen the Ferffce dies, for then 
the Condition is broken, aud when the Feoffor dies, for then the Estate 
is to be made as ncar the Condition as it may be. Co. Litt. 219. b. 

| 4. And it the Husband and Wife have Iſſue and die before the Gift in 
Tail made to them &c. then the Feoffee ought to make an Eftate to the 
Tue and to the Heirs of the Body of his Father and his Mother be- 
gotten, and for Default of ſuch Iſſue &c. rhe Remainder to the right 
Heirs of the Husband &:c. and the ſame Law is in other like Caſes; 
and if ſuch a Feoffee will net make ſuch Eftate when he is reaſonably re- 
quired by them which. ought to have the Eſtate by Force ot the Condi- 
tion XC. then may the Feoſſor or his Heirs enter. Litr. S. 353. 
1 
infeoff ſeveral Men, and their Heirs, and they all die before any Eftate why the 
made, then ought the Feotlee to make Eſtate to the Heir of him which 3 
ſurvives, to have and to hold to him and to the Heirs of the Survivor. Heirs 4” 
Litt. 8. 354+ = 2 | por Se L F208 the Sur- 


vivor, and 


It were to the Heirs of the Heir, then the Blood of the Mother &c. might by Poſſibility inherit, 
which never ſhall, if the Limitation be to the Heirs of the Survivor, &c. Co. Lit. 220. bp. 


* * 
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to be bound by it. EY 


. 17 a Man deviſes Lands to H. his Son, and the Heirs of his Bo- yo. 727. 
= dy, tde Remainder to T. and the Heirs Male of his Body, upon pl. 1014. 


a Feoffment be made upon Condition that the Feoffee ſhall re- The Reaſon 


not to the Heirs of the Heir, is becauſe if the Habendum were made to the Heirs of the Heir, then 
ſome Perſons by Poſſibility ſnouſd be inheritable to the Land, which ſhould not have inherited it the 
Eſtate had been made to the Survivor and his Heirs, and conſequently the Condition be broken; for if 


(Mu. a) To whom the Condition ſhall be ſaid to extend Fel 422 


4 Condition that he or they, or any of them ſhall not alien, diſcontinue, C. oe 
3 tc. this Condition ſhall extend only to reftrain T. and the Heirs fed by rs 


e Court. 
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Male of his Body, and not h. and his Heirs, Co. 5. Lon C, 
2 68. relolved. | NE BY 1 
Cro J. 398. . 2. Ika Man leaſes Lands for Bears, upon Condition that the 
pl 3. S. C. Leſſee nor his Aſſigus thall not alien rhe Term to any but to one 0ʃ 1 
a»d all the his Brothers, and after the Leſſce aliens to one of his Brothers, We 
* eg this Aſſignee is not within the Condition, but he may allen ta Y 
inion_— Whom he pleaſes. Mich. 12 Jac, B. K. Cr. 14 Jac. B. R. is, WE 
Rol Rep, tween Nhitc heock and Fox, per Coke. | Fe = 
68. pl. 12, . I „ | | | = 
Hitchcock v. Fox. S C. adjornatur.— Ibid. 389. pl 10. Trin. 14 Jac. B. K. S. C. and Coke Ch.! = 
thought that the Aſſignment to one of the Brothers purſu int to the Condition has aiſcharged al! the = 
Condition, and the Eſtate is then abſolute without any Condition —— 2 Bulſt. 296. Fox v. VV hitch. * 
cocke. S. C. & S. P. per Coke Ch. J. and Judgment for the Plaintiff accordingly. N - HA 
3. Conditional Deviſe in Fee by Baron to his Wife, who takes other KW / 
| Baron, and the ſecond Baron breaks the Condition, yer it is no Forteicure =: 
See Mo. 92. pl. 229. Trin. 10 Eliz. Anon. EE oo  : 37 
4. A. deviſes Land to his Mother for Life, and after her Death to 3. | 
his Brother in Fee, Proviſo that if his Wite (being enſeint) be deliver ME | 
of a Son, that then it ſhall remain to ſuch Son in Fee, and dies. A Sn WW ; 
is born; and it was held that this Proviſo does mot deſtroy the Mothers WE it 
Eſtate, but the Eſtate of B. only. D. 127. pl. 53. Marg. cices 23 El, WF 
„ „ 2 Oe rw 7 
2 1 5. Lands were leaſed on Condition, that Leſſee, his Executor or Af. 2 
1 ee ſigus thould not al ien without Leave ot the Leſſor. It Execution of ſuch K 7 
. Leaſe be made by Reaſon of Judgment, or Recognizance, one J uſtics held, „ 
that this he that has it may aſſign it over; but, per another juſtice, the Execu- WF o 
1 tion itſelf is a Forfeiture, which the Reporter thinks hard. And. 12, WF tt 
5 rhe © ri. 25 £02, = » 
d on 0 en VVV e u 
Le 3. pl. 6. 6. A Leaſe for Years is made upon Condition, that Leſſee, his Exec. By 
mah S. C. tors or Aſſigns, ſpall not alien without Aſſent of the Letlor. The Le. Wi f 
bur no ſudg- ſee dies inteſtate ; the Ordinary grants Adminiſtration to F. S. who j Wi H 
ment, and the Term without Licence; adjudged, that the Condition is broken, 7 
Periam J. for he is an Aſſignee in Law. Cro. E. 26. pl. 4. Paſch. 26 Eliz. C,B, 1 + 
held, that res Caſe. . n — 7 
ce An. i JC ²˙e dn dde 3 FT 
ſtrator is not within the Penalty of the Condition, becauſe he is not in merely by the Party, but by Y 
the Ordinary—— And. 123. pl. 192. S. C 3 of the Judges held, that the Adminiſtrator was Aſſignee, WIE al 
and ſo the Condition broke within the Words and the Intent; but the other Judge held e contra. — = Ve 
Dal. 83. pl. 29. 14 Eliz. S. P. and it ſeemed that the Condition was not broken, becauſe an Adminiftri- = 
ror is not Aſſignee, but Servant to the Ordinary, but comes in en le Poſt, Dyer ſaid, that he is A“ . | 
ſignee in Law, but not in Fact; and he thought the Words would extend to an Aſſignee in Law, be- YH h 
_ cauſe they ſhall be taken ftrictly, and ſo he apprehended that the Condition was broken. Leſſee 5 5 
covenanted not to lop, or top any Trees, and afterwards died inteſtate; his Adminiſtrator lopped te th 
Trees. The Court held, that this was a Breach of the Covenant, for he is Aſſignee as well as Execu- WW by 
tor; and though at Common Law he was not, yet now by the Statute he is made to all Purpoſes 2 le 
Executor; And Wefton faid, that Adminiſtrator in this Caſe is 1 in this Caſe as well as an Ei- 6 
cutor would be, becauſe they have the Term to the Uſe of the Teſtator [or InteſtateJ. Mo 44, 45. BD 
pl. 136. Mich. 5 Eliz. Anon, . Dal. 46, 47. pl. 4. S. C. in totidem Verbis. PS 1 . S\ 
2 Le. 28. J. A. deviſed Part of his Lands to. B. his eldeſt Son in Tail, and anithn * 


2 Part to C. his qoungeſt Son in Tail, provided that if any of his Chilarn 
pinion of 4% en or demiſe any of the Lands to them deviſed, before they come to th: At. 
the Court f 30 Years, then the other all enter. A. died. B. demiſed his Part be. 4 
was, that tore his Age of 30 Years, and C. entred, and atterwards demiled the 21 
hery 3 ſame for Years before bis Age of zo Tears, whereupon B. re- entred on tie ia 
14 nta Leſſee. The Queition was, whether by the Entry of C. the Landis h 
Condition, abſolutely diſcharged of that firſt Limitation, fo as B. the eldeſt Sn WR B 
and the cannot enter upon C. the youngett tor this Altenation by him? Quzr. WA tit 
e N Mo. 21. pl. 424. Hill. 30 Eliz. C. B. Spitile v. Davis. YH 
unlawful, and the youngeſt Son after his Entry ſhall hold the Eſtate diſcharged of the Prot“ 


4 mop 
ate. 


"5 


Condition. 
5 


Limitation therein contained. Ow. 8. $pitrle's Caſe. S. C. held accordingly per tot. Cur. and 
Judges accordingly Ibid. 53. S. C. in totidem Verbis, | | | 
F \ . 0 


g. The Husband gave Lands to his Wife during the Minority of his Son, 2 Le. 48 b 
upon Condition that foe ſhould do no Waſte. The Husband died, and the r N : 
Midom married again, and died, and this 24 Husband committed Waſte. 


| | EY Verbis, and 
Jr was held by the whole Court to be no Breach of the Condition. 


bb. Judgment 
Hill. liz. C. B. Cobb v. Prior. Vos enter'd 
2 Le. 35. pl. 46. Hill. 33 E e ng dinghy 
Lat 20. cites S. C. and that it was therein adjudged, that a Condition to avoid an Eſtate ſhall be 


talen ſtrictly, 


9. A. being ſeiſed of a Manor and Lands in Fee, made a Feoff ment to 
D. &c. to the Uſe of himſelf in Tail Male, Remainder to E. in Tail, 
rovided that E. or any in whom the Inheritance in Tail of all the Premiſſes 
+ al happen to be, all pay to the Daughter of A. 200 l. P. being in Pol li- 
on of Part of the Lands never attorn d. Popham and Anderſon Ch. J. 
agreed that the Remainder- man in Tail is not bound by this Condition, 
tor that was, that he who ſhould have the Inheritance in Tail of all 
EZ the Premitles ſhould pay &c. whereas that which was in the Poſſeſſion 
P. did act paſs for Want of Attorument, becauſe a Condition is to be 


5 taken ſtrictly. Poph. 102. Hill. 38 Eliz. Slaning's Caſe. . 
L, 10. A. in Tail, the Reverſion in Fee to the Queen, lets the Land for * 8. 
21 Years by Indenture, and eovenanted that the Leſſee ſhould enjoy it a- 4 . or 
. WF gainft all berſons without Interruption of any befides the Queen, her Heirs Obvendie- 
hand Succeſſors, being Kings or Queens of Kugland. The Queen granted to be made 
d, the Rever/ion to N. and then A. died without Iſſue. W. enter'd and by the 
| ' - ie Aid lie Leſſee of A. 
u- ouſted the Leſſee, who brought Covenant, and adjudged that it did lie, his A 
Th for none are excepred but the Queen, her Heirs and Succeffors, and not ſienee of the 
her Patentees. Cro. E. 517. pl. 43. Mich. 38 & 39 Eliz. B. R. Leaſe. 
—. ——. k y m [ 5 
„11. A. made Leaſe for 21 Years to B. and covenanted that the Leſſee 2 Roll Rep. 
E ſhould enjoy it during the Term, without the Let or Diſturbance of him, his 286. S. C. 
el E ; | | | 7 . the Court 
= E Heirs, or Affrgns, or any other Perſon, by or thro his Means, Title, or Pro- inclin d, 
* curement, and in Covenant the Plaintiff ſet forth, that before the ſaid that it was 
3 Leaſe was made to him, La P. granted the Lands to A. and to M. the a Breach of 
a Defendant his Wife, and to the Heirs of A. and averr'd that it was by the Cove- 
Fine levied by the Means and Procurement of A. and that A. was dead, 2%, ye 
at of and M. turned him out of Poſſeſſion ; it was objeited, that the Wife deri- bs meſhes 
— ved no Tithe from her Husband, the Cuvenantor, but from the Lord P. and of the A- 
it. that this Covenant extends oy to Titles derived under A. and after his E- verment ; 
Fate created; but adjudged that in regard there was an Averment, that _ adjor- 
e tbo che Wife claims by a Title derived from Ld P. the Conuſor, yet Pam. 359. 
" de is in and claims by Means of A. her Baron, the Leſſor, and it was S. C. re- 
rec · by his Procurement that the Fine was levied, and if that had not been ſolv'd by 
ſes 3 WW levied, ſhe would have had no Eſtate, and conſequently is within the 5 7 8 
Fe. WW Covenant, tho? the claims by Title derived from another. Cro. J. 657. and == 
+ WH pl. 7. Hill. 20 Jac. B. R. Butler v. Swinnerron. don (abſente 
= . | e db ads 1 we Chamber- 
| hin) that the Condizion was broken; for the Words (by his Means and Procurement) have a er Ex- 
„ e and Judgment accordingly, "(| R 
11dres 705 V . 5 
e %% 12. A. leaſes Land to J. S. upon Condition, that if he paid him 31. per 
rt be.. WE Ann. for 5 Tears next enſuing, then the Leaſe to be void; and afterwards 
d the Lives 4 Bond with Condition to perform all Covenants Cc. and Conditions 
dn tne nn the ſaid Indenture of Leaſe. Debt being brought upon the Bond, 
and de Defendant pleaded Conditions e e The Plaintiff” aſſigus a 
1: Sen 


TL Breach, that he bad not paid the 31. per Ann. according to the Condi- 
rt den in the Leaſe, The Defendant demurs, and the Queſtion was, Woe 
E KK ther 


— — —— — — 


_ & „ oO 
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— — — — 


ther or no the Condition of the Bond was broken by not pay ing the 1 
and it was argued for the Deſendant that fit was nor, becauſe the be. 
fendant had not covenanted to pay 3 I. but had ic at his Election ; 
to pay the Money, or elſe let the Land [or, that the Leaſe ſhouſe ſtind 
good] but Hale ſeemed to incline that the Bond was torteited ; t ir 
the Word Conditions ſhould not relate to that Claute of paying the 31 


* 


it would be void; and he ſaid, ſuppoſe the Condition of the Bond had 


been only to perform all Conditions in the Leaſe, certainly it muſt 


have related to that; and now, when it is for Performance ot all Cote. 
nants and Conditions, it will be as effectual; for the Word Covenant; 
ſhall relate to the Covenants in the Leaſe, and Conditions to this Cn. 


dition. Sed adjornatur. Freem Rep. 386. pl. 498. Hill. 1674. A 


W ils. ca 


** 1 


(N. a) To what Things it ſhall be ſaid to extend. 


Co K 581. 1. TT a Man that hath certain Walks within a Foreſt of Inheritante, 
pl. 19. the gives One Malk called B. ro J. 8. in Tail, and ves, and 9s 


Ear ot Pem- 


e gl Heir tecites the ſaid Grant, and confirms it, and by the ſame Deed 


Syms, Mich. grants another Walk Called S. in the fame Foreſt to him and his Heirs, 


42 & 4 E- Proviſo, that the ſaid J. S. thall not cut any Trees in Aliqua Parte 


i . . Premiſſorum in Indentura predict” ſpecificatorum; the Condition ſhail 


extend to the Walk called B. fo that if he cuts any of the Trees 


S. C. and - 
S. P reſolv'441t this Walk, the Grantor may enter for the Condition broke, it 


per tot Cur. to the Malk called S. for the word Premities comprehends as 


accordingly well that which is confirmed, as that which is granted. Tr, 4 

| (rama) Eltz. B. B. between Evans and Labram adjudged. 1 O97: , 
* ds i e 1 | | 5 : | 5 | 5 

1 chis Seriſe to (Præmentionata) and to avoid his entire Grant; and adjudged for the Plaintiff. TE 


cited 11 Rep. 51. .—8. C. cited by Hobart Ch. J. Hob. 276.— S. C. cited by Coke Ch.]. 


Roll Rep. 102. 


Hob. 269. 2. If A. be in Execution at the Suit of B. and B. upon good . 


A} Sag ſideration affirms to J. S. that he will nor diſcharge A. without his 


| Judgment Conſent, and after A. and B. agree that B. ſhall make a Releaſe tg 
 wasgiven him of the Execution, AND Deliver him, and that A. thall enter into 
tor the. an Obligation with Condition to ſave harmleſs B. from all Suits &c, 


Plaintiff, 


8 that may ariſe upon the Releaſe of the ſaid A. being in Execution at 
dhe Opinion the enlealing thereof, at the Suit of the ſaiv B. in ſuch a Sum, 
who thought or concerning the ſaid Releaſe, that then tc. and after all this is dona 


the Condi- 


ion was to ÜUccordingiy, and J. S. brings an Action upon the Caſe againſt B. 
de under. upon his rome, and recovers, 9. ought to ſave him harm, 


ſtood only, Otherwiſe the Condition is broke, for this ariſes by reaſon of the 


3y,,**. {ld Releale, and ſo within the ydords, though the om made 
Damage di- 


rectly grow - between Hilden and Wilkinſon adjudged. wad Bag Þ YU, 17 


ing by the 


Releaſe, and not by any collateral Act dehors as this Promiſe is; But the reaſon that moved the 
Judges was, that this Condition carried a forcible and apparent Intent of ſaving harmleſs of fon: 
mage, which might arife, not upon the Releaſe alone, but upon ſome external and collateral Thi"; 


beſides the Releaſe, and yet by the Means and Occaſion of the Releaſe; for the Words are (to ſae 


harmleſs &c. from all Perſons that might trouble him concerning the ſaid Releaſe). 


3. The 


7 either | 


7 
1 
7 
C 
7 
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2 


* . wu 
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3. The Condition of an Obligation was, That the Obligor ſhould make 
Appropriation of the Charch of Lale ſich a Day to ſuch a Houſe, at his Cofts 
and Charges diſcharged of Incumbrances ; there, altho* there Was a Pen- 

fron granted thereout to another, it was holden that the Obligee was 
not bounden to diſcharge it of that Penſion. Arg. 3. Le. 44. pl. 64. in 

Caſe of Mountfield v. Catesby, cites 3 H. J. 4. Eat 

4. If a Man leaſes his Land for 20 Years, upon Condition that the 

Life ſhall rake the Ditches, and does nat ſay how often, there if he 
rakes them once he is excuſed for ever. Br. Gad pl. 6. cites 27 


— 


. 5 Br N 
5. It a Man makes a Fenff nent of his Lands with Warranty, and cove- 
nants, that it is diſcharged of all Rents, there it ſhall not extend to Rent- 
Services, which are incident to the Lands of Common Right. Arg. 3 
Le. 44 pl. 64. Mich. 15 Eliz C. B. in Cafe of Mounttord v. Catesby. 
6. It was faid, that it one makes a Leaſe for Years, rendering for the 
eit 2 Years 101. and afterwards 30 l. every Tear, with Condition, if the 
Rent of 301. or any Payment of it be behind, that the Leſſor enter, the 
Leſſor eaters for not Payment of the 10 l. that his Entry is lawtul, tor the 
10 l. was Parcel of the Rent, for it was but one Rear. 4. Le. 8. pl. 
34. Hill. 2) Eliz. Holland v. Hopkins. T 
J. It Lands are given to A. for Life on Condition, Remainder to B. in £4, eel 
manner aforeſaid ; theſe Words (in Manner aforeſaid) thall refer to the 8. P. 1 
Eſtate for Life limited to A. and not to the Condition, nor to any other dingly, in 
collateral Matter; per Fenner. 2 Le. 69. pl. 92. Trin. 27 Eliz. in S. C. in to:: 
Caſe of Brian v. Cawſon. V% Bi LLERS bo wks | on Vere. 
8. If aliqua Lis, vel Controverfia oriatur Impoſterum, by Reaſon of 
any Clauſe, Article or other Agreement in the ſaid Indenture contained, 
that then before any Suit &c. the Parties ſhould chooſe four indifferent 
Perſons tor the ending thereof &c, This extends not to the ſubmitting 
the Breach of every Covenant &c. but only where Diſputes ariſe upon 
the Conſtruction of any Coyenant &c. Le. 37. Trin. 28 Eliz. B. R. 
eee, CE wha 
9. A. being Tenant in Tail of certain Lands, exchanged the ſame with B. 
. entred, and being ſeiſed in Fee of other Lands, deviſed ſeveral Parcels 
thereof to others, and among ſt the Reſt a particular Eftate to his Heir, pro- 
_ wiſo, that he doth not re-enter nor claim any other of his Lands in the De- 
ſtruction of his Will, and it he do, that then the Eitate in the Lands de- 
viſed to him to ceaſe. A. dies; his Iſſue enters into the Lands iti Tail, 
and waives the Lands taken in Exchange, and before any other Entry, 
the Heir of B. enters upon the Land given in Exchange; and the Opinion 
of the whole Court was, that it was no Breach ot the Condition, be- 
cauſe that was not the Land of rhe Deviſor at the Time of the Deviſe, 
therefore it was out of the Condition. Godb. 99, 100. pl. 115. Mich. 28 
and 29 Eliz. C. B. Barber v. Toppesfield. 1 1 Woe 5 


10. Where the Proviſo is Parcel of one Sentence, which contains a Cove- 
ant, or abridgeth the Covenant, there it ſhall not amount to a Condi- 
tion but to an Exception; as Grant of a Rent-Charge Proviſo that he 
mall not charge the Perſon ; So a Leaſe without Impeachment of Waſte, 
Proviſo that che Leſſee ſhall not do voluntary Waſte, the ſame abridges 
the Liberty. Arg. 2 Le. 128. Mich. 29 Eliz. B. R. Scott v. Scott. 

11. A Leaſe is made of Lands for Years Proviſo, that Leſſee ball not 
put his Cattle on the Land from Michaelmas to St. Andrew's Jide; per 
Dyer Conditions are fri; Furis, and conceived that the Conditions 
ſhould be reſtrained to the firſt Year, and ſhould extend no farther. 
Per Manwood, if I am bound that I will nor go to London between 
_ and N it 2 e only to the firſt Vears aſter 
ne Date ot the Obligation, but for my whole Lite. 100. p 
20g. in Time of Q. Elis 5 25 — = = 


12. The 
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2 Keb. 103. 12, The Condition of an Obligation was, that , the Obligor paid h 
pl. 35 S C. mich, then the Obligation to be void, or otherv1ſe it Could be lawful for 
i the O-Iigee quietly to enjoy ſuch Lands. The Defendant pleaded, that the 
Condition Plaintitt had quietly enjoyed. The Plaintiff demurred, intending thar 
good enough the Condition depended only on the Payment or Nonpayment, and 
and 1 3 7 that what concerned the Land was idle. The Court ſaid, that Condi. 
e egen tions ought to be taken according to the Intent of the Parties, if it 
Chat it might f de Word h be . void 7 t can 
be lawſul appear what that is; but as the Words (then to be void) are placed 
to enter) im- here, it can refer only ro what precedes and not to the Land, Which 
e follows; and it was ſaid, that the Rule ot Grammar holds in our Law. 
Would deli. Viz. that the Words in the Beginning or End of a Thing reter to all, 
ver up Poſ- but that thoſe in the Middle refer only to the Middle but they ſaid 
ſeſſion, & that the Intent of the Parties doubtleſs was, that the Obligee ſhouſd have 


nat ro pb either the Money or the Land, and theretore the Court would adviſe, 
pl. 63. S. C. 
Adhornstur, B. R. Ferrers v. Newton. 

berät e = ED J 5 
Court would not adjudge it for the Plaintiff. ——Ibid, 131. pl. 89. the Court agreed, that Indgment 


ought ro be for the Plaintiff, the Words after the Condition being inſenſible, and the Parties ng: 


ag reeing. 


Lev. 292. 1 3. A. and B. brought Debt upon a Bond, the Defendant pleaded 1 
Stokes V. Releaſe of B. but upon Oyer it was of all Actions Ec. which be had &. 


— ＋ 2 ainſt the Defendant upon his own Account; the Plaintiffs replied, that 


it only as this Bond was not taken upon his own Account; upon which Iſſue was ta. 
of an Action ken and found tor the Plaintiſts; it was moved in Arreſt, that this was 


brought a frivolous Iſſue, for the Releaſe of one Obligee diſcharged the Bond; 


1 but the Court ſeriatim delivered their Opinions for the Plaintiffs; tor 


the Bond B. who gave the Releaſe, might take the Bond (and ſo the Truth was 
was given that the Bond was made to him and A.) as a Security for a Debt with 


in Trut which he was intruſted for another. Vent. 35. Trin. 21 Car. 2. B. R. 


for others, * 9 

and ajdudg- Noke's Caſe. | 

ed that his Tr OW Dig Of | tr: : 

Releaſe to the Obligor of all Demands on his own Account, did not releaſe the Bond. <—-S, C. cited 
| Lev. 100, 101,—=2 Keb. 530. pl. 37. S. C. adjudged for the Plaintiff. : 5 


Sty. 18. 14. In the Condition of a Bond it was recited, chat a Sheriff had con- i 


Snag 23 ſtituted Defendant Bailiff 'of a Hundred in his County, if theretore the 
Stoughton Defendant /2all 40h execute all Warrants to him directed, that then &c. 
| Day, It was adjudg'd, t 


V. 5 | 
S. C. ruled ly all Warrants directed to Defendant as Bailiff of the ſaid Hundred, 


_ accordingly, and not other Warrants; Per Twiſden J. 2 Saund. 414. Paſch. 24 Car. 


that the 


Plaintiff Nil, 2. in the Caſe of Lord Arlington v. Merrick, as the Caſe of Horton | 


capiat per V. Day. 
Billam niſi, Wo "0% 3 5 3 
All. 10. Paſch. 22 Car. B. R. the S. C. reſolved, that though the Words of the Condition were 


general to make Returns of all Warrants directed to him, yet it was to be underſtood of ſuch only 


were to be executed within the Hundred of which he was made Bailiff. 


2 Vent, 126. 15. A. leaſed three Houſes to B. for 4x Years, rendring Rent, ad 


— G B. covenanted to pull them down, and in the ſame Place to build three neu 
adjudged for [#b/tantial Houfes, and during the ſaid Term well and ſufficiently to + as 
the Plaintiff, he ſame, and to yield up the ſame ſufficiently repaired at the End of the Terii. 
bur Rooke- B. inſtead of building three Houſes only, built five, and permitted ore 
by J. _ of them at the End of the Term to tall down. A. aſſigned a Breach 
ine to him in not repairing one Houſe built on the Premiſſes; the Defendant 
to be all as pleaded, that he pulled down three Houſes, and built three more 
one Cove- on the Ground where they ſtood according to his Covenant, which 

army 2 were kept in Repair during the Term, and left in Repair at the E 
— — . thereot, and concluded to the Country. The whole Court held, * 
ie 


Matter con- 


and recommended an Agreement. Sid. 312. pl. 26. Mich. 18 Car. 2 


at the Words (all Warrants) ſhall be intended on- 


— 


* 
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be by this Covenant muſt keep and leave all the five Houſes well re- cerning lea- 
aired ; for though in the firſt Covenant he was bound to repair all the 4 na =P 
3 agreed to be built (which were three) yet by the laſt Covenant repaired, 
he is bound to repair didta Premiſſa ac Domos ſuperinde erect' (not a- ſhould be 

reed fore erect”? but ſuperinde erect? indefinitely) which extends to all reſtrained 
che Houſes which ſhall be built on the Premiſſes within the Term. Lev. _— A 
264. Trin. 1 W. & M. in C. B. Douſe v. Earl. 5 ed to be 
16. One Deviſes to his Son by his ſecond Wife in Tail Male, Remainder to built. 
his eldeſt Son by his firſt Wife, provided that if the Land ſhould come to his 
eldeſt Hon, then he or his Heirs ſhuuld pay 1000 /. to the Teſtator's Daugh- 
ters, within four Months after the Eſtate ſhould come to them, and in 
Default of Payment the Truſtees to enter and raiſe the Money. The 
& Son by the firſt Wife dies, leaving a Son. The Son by the ſecond Wife 
E ſuffers a Recovery of a Moiety of the Lands, and dies without Iſſue, ſo that 
= the Motety only of the Premiſſes comes to the Son of the Son by the firſt Wife. 
Though no Part of the Premiſſes ever came to the eldett Son, yet the 
Moiery of the Lands ſhall be /zable to the Payment of the whole 1000/1. 
without any Apportionment. 2 Vern. 359. pl. 324. Mich. 1698. Hooley 
v. Booth & al; %% e 


n - 3 n ” . 


— 
—— 


| (O.a) When a Thing is limited to be done, -4 whore 


collateral Things which conduce to the Performance 


thereof ſhall be done. By whom they ſhall be done. 


I. DERE a Pan ts bound to do a Thing, he ought to do 
VV all that which depends thereupon in the Performance of 
2. (As) if the Condition be to levy a Fine to the Obligee, and it is Br. Colts, 
not determined at whoſe Colts it ſhall be done, it ſhall be at the Coſts pl. 9. cites 
9 * that * to levy the Fine, for this depends upon the other. 
119. 4 15. U. 0 3 © i nd hy 9 | il | 
| 3. (And) upon fuch a Condition, the Obligor ought to ſue out Br. Coſte, pl. 
a Writ of Covenant in the Name ot the Obligee, and the Obligee tg 9 cite 5. C. 
not bound to do it. 11 0. 4. 25. b Jr ͤ rowai@n, Rt. 


\ 14 Kill. 2. Car. E. B. 


| 4. If the Condition be to levy a Fine upon Warning, a Warning Br. Condi- 
| by the Sheriff upon a Writ of Covenant is not ſufficient, (for perhaps ons, 1 39. 
| he cannot know by this, whether it be to levy a Fine or other Action) © 8. 
| but it ought to b f 5 — : Roll! 
Focet ought. to de upon Warning by che Obligee Himſelf, 11 Þ. infra (V 

Y 4 18 _ ON e 1 (F. c) 
BY 1 5 e 5 pl. 2. cites 
13 8 5 3 a 
& 5. Debt on Bond to pay Money, if A. ſhall be then living; and ſhall be- S C. reports 
I fore the 2oth of May, by due Form and Courſe of Law, 2 ni and ed by Roll 
3 acknowledge a Fine and a Recovery before his Majeſty's; Juſtices of C. B. 72 CR 
„land it certain Houſes and Tenements, with the Appurtenances, which th: Pie 

I the ſaid B. lately had and purchaſed of A. Defendant pleads that A. is Words (that 
= living, and did not levy &c. and the Queſtion on Demurrer was, if B. be hall levy 
VA. ould levy the Fine? and held that B. ſhould levy it. Brownl. 56. s cone . 
Hill. 10 Jac. Manceſter v. Draper. 0 d 


covery) re- 


| | fe | fer to the 
next Antecedent, viz. A. though the Words (if A. be then living) come in in a Parentheſis. 


L 1 „ 


4s * 


a . 


Ma. f — — 
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6. It a Man covenants 10 convey Lands, ic ought to be done 47 2 
Charge of him that covenants to do ir, except the contrary be agreed 
Sic dictuin fuit. Sty. 280. Trin. 1651. e | 


A, (P. a) Condition for Aſſurance. How it ſhall be per- 
2 ; „ „ 


8. P by Pop- 1. IF a Mati covenants to make ſuch Aſſurance of the Manor at 
ham accord- D. as the Counſel of the other ſhall deviſe, und the Counſel de. 
05775 8 viſes that he ſhall be obliged in a certain Obligation, that the other 


cCeſſit Cro. E. ſhall occupy the Manor peaceably tc. he is not bound to perform it, 
3-0. pl.11. for this 1s no Aſſurance within the Intent of the Covenant, ij 


incaſe of 37 Eltz. B. R. per Curtam. „ 
rough v. Mompeſſon, S. C. —— Lutw. 699. Arg. cites S. C. —— Aſſumpſit in Confideration of 
Sum of Money paid to the Defendant, he promiſed to aſſure copyhold Lands to the Plaintiff in ſuch Ian. 
ner ns D ſHculd adviſe, who adviſed that the Defendant ſhould make a Surrender at the next Court &. 40 
ſhould enter into a Bond of 40 l. to the Plaintiff, for the enjoying the Land againſt all Perſons, which he 
had not done; Adjudged per tot. Cur. that the Breach in not entring into the Bond was 1il, becauſe i 
vas out of the Aſſumpſit, and therefore the Defendant is not bound to perform it. Cro. J. 115, pl. 1, 
Paſch. 4 Jac, B. R. Staynroide v Locock. ——— Noy 124. Stanred v. Laycock, S. C. ſays that tie 
Obligation is not Part of the Aſſurance, and was out of the Reference to D. {but the Report lecms 
not very clear! | | Op) | 90 


8. P by Pop- 2. [But] if a Man be obliged to do ſuch Ads far the Aſſurance of 
bam, Cro. the Manor of B. as the Counſel of the other ſhall deviie, and the 
. 5 5715 Counſel deviſes that he ſhall make an Obligation or Statute that the 
Ihornbo- Other ſhall enjoy it, he ought to perform it, otherwiſe he hath broke 
rough v. his Covenant, Dill. 37 Eltz. B. R. per jopham, Dn 


Mompenſon. 5 | | SE 8 
Condition of a Bond, that if the Defendant do before Michaelmas make, acknowledge, and ſufn 
all and every ſuch Act and Things, whatſoever they be, for the good aſſuring, and the ſure making of the 
Manor of D to J. S. and his Heirs, that then &c. Here if the Plaintiff requeſts a Fine, a Tefnent, 
a Recovery, a Bargain and Sale, he ought to do all; for he is to make all and every Act whatſoever 
for the Aſſurance of the Manor of D. but he is not bound to make any Obligation or Recognizance for tie 
enjoying of the Manor, for this is but a * collateral Security, and not any Aſſurance, and if the Plaintif 
requeſt the Defendant to convey the Manor in generality, the Defendant at his Peril ought to do ths 
by any kind of Aſſurance, and if upon this Requeſt the Defendant make a Feoffment of the Manor, yet 
if after this the Plaintiff requeſts a Fine, the Defendant muſt acknowledge a Fine alſo, and ſo rp 
every ſeveral 1 be cught to make ſeveral Aſſurances. Yelv. 44, 45. Hill. 1 Jac. B. K. Pudſey ;, 
Newlſam. | o. 682. pl. 938. 8. C. adjudg'd that general Requeſt is ſufficient, and the Obligor at 
his Peril muſt do what is ſufficient for the Aſſurance. Brown), 84. S. C. but ſeems only a Tran: 
lation of Yelv. 11 | 5 | E + 155 + 
8. P. As to the not being compellable to give any collateral Security, agreed per tor. Cur. Brownl. | 
93. Paſch. 5 Jac. in Caſe of Stamford v. Cooke. - Cro. J. 115. pl. 1. Paſch, 4 Jac. B. R. Saft. 
rode v. Locock, S. P. by the Opinion of the whole Courr . 5 


 Cro.. 3:0. 3. Ik a Pan covenants to make ſuch Aſſurance as the Counſel 
pl. Fliz ' the Covenanree ſhall deviſe of an Annuity of 301. and of 2001. il Mo 
R. Thorn- IEP, and the Counſel deviſes that he make an Obli gation in which h. 


borough v. ſhall oblige himſelt, his Heirs, Executors, and Adminiſtrators, © 


. 


Mompenſon, pay to the other the Annuity, and alſo the 2001. at certain Days, h 


ſeems ro be is not bound to perform it; for this Obligation is nat any All. 


was moved, Lance of the Annuity, dubitatur, Hill. 3) Eltz. B. R. 

that this was | | | | | 3 7 | 
not within the Covenant, becauſe the Deviſe was, that he ſhould bind him and his Heirs, hefe 
there is no Word in the Covenant that the Heir ſhould be bound; But the Court gave uc 41 
Anſwer thereto, and it was ended by Arbitrement. 


} af. : 
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Condition. 


1 —— NE — 


4, Ji A. covenants to make luch Allurance tor rhe Payment of 
1091. to B. as his Counſel ſhall devile, and yis Counſel devites that 


g. fhatl make an Obligation ot 10001. tor the Payment of 100 l. he 
ounyt to perform it, Dill. 37 Eltz. B. R. Ber ]9opham. | 


5, But it the Covenant in this Cale had been co make ſuch rea- Godb. 445, 
ſonable Aflurance as the Countel ot the Covenantee thould deviſe, it 446. in pl. 


had been otherwiſe ; for it is not reaſonable to make an Obligation 2% Ta 


| Eliz. S. P. 
of 1000 1, tor the Payment of 1001, Pill, 37 Ellz. B. K. Der by Pepham. 
Popham. ans PRE, 


C. It A. covenants with B. to make ſuch reaſonable Aſſurance tg 
B. in Fee ot ſuch Lands, reſerving tu A. and his Deirs 20s. Rent 


per Ann. as the Counſel of B. ſhall ad viſe, and atter 5. renders to A. 


a Deed-Poll, by which A. inteotts B. of the Land in Fee, reſerving the 


© ſid Rent to A, in Fer; This is not ſuch reafonable Aſſurance ta 


bind A. to ſeal; for this is a Renr-Seck, and the Oced appertains to 


the Feolfee, and then A. without the Oeed cannot have any Reme- 


dy tor the Kent. Wich. 11 Cat. B. G. between Gοοαεε, and Ajcac, 
JJ 3 E 8 
7. But it A. by Indenture grants and ſells Lands without Livery 
or Inrollment £9 B. in Fee, reſerving 208. Rent to him and his Heirs, 
and covenants to paſs any further reaſonable Aſſurance as the Counſel 
ot B. thall adviſe, and atter the Counſel ad vites a Feoffment by Deed- 
Poll, referving the ſaid Rent in Fee; Thts ts a good Aſſurance within 
the Covenant, ſo that A. 1s bound to teal it; tor there the Reterva- 


1 tion does not depend only upon the Deed⸗Doll, but upon the Jn- 


denture which directs the ule of the Feoffment, by which A. may re⸗ 


© cover the ſatd Bent Seck without ſhewiug the Feoffmnent. Pich. 
| 11 Car. B. B. between GE and Aſcue, per Curiam, upon a 
Demurrer, but ordered the Jarties to make a new Feoffment b 


Indenture, rendring the Rent. Hill. 10 Car. Rot. 1337. But 5 5 


the Parties could not agree, and lo this Judgment was given a⸗ 


gainſt the Jlatntiff, ſcilicet, againſt their Opinion before, becauſe 

the Oced tendered was a Deed⸗ Doll, the which ſhould be after the ,— , 
Exccution thereof in the JPoſſeflton of the Jlatntiff ; and (*) then An 
the Dekendant could not without the Deed have his Rent, not be- 1 


8. Ik the Condition of an Obligation be to make the Obligee or his Bridgm. 39. 


Aſligns as good a Leaſe as Counſel could adviſe, and after the Obligee ©: C. but no- 
b thing ſaid by 


comes to the Dbligor, and appoints him ro make a Leaſe to J. S. he the Const 2! 
ought to make it accordingly, though no Counſel adviſed it, but the to this Point. 


Obligee himſelf; for by the Words it is not neceſſary to have the —3 Buls. 


Advite of Couuſel, but only that the Leaſe ſhould be as no 163. S.C 
Counſel could adviſe, 19aſch. 14 Jac. B. N. F 170. 


oy 7 1 ; 8. . b Col ; 
Wedgewood, per Coke, but Oodderidge e contra. 5 
373. pl. 28. S. C. and Coke Ch. J. thought, that if the Words had been, that he ſhot | | 
11 as Counſel ſhould deviſe, # : een, that he ſhould make. an good 


that it ſeems otherwiſe here, becauſe the Word is not Deviſe, but Adviſe. — 


lame Diverſity by Popham. Paſch. 35 Eliz. Stafford's Caſe. -In ſuch Caſe Ld on ſai 

that if Oblipee deviſes the Aſſurance himſelf, and makes it, the Obligor is not bound 3 
tor he is only to make the Aſſiirance that the Obligee's Counſel ſhall adviſe 
Jelf ſhall deviſe, and that it is a good Plea that Conſi 
Mich. 24 & 25 Eliz. C. B. in Bennet's Caſe. _ 


0: Jf the Tondition be to aſſure certain Lands to ſuch Perſons as 
the Obligee ſhall name, and after he attures it to the Obligee himlelt ; 


oy i - 
& Chis ts a good J2crformance of the Condition, tho it be not al- 


leged that the Obligee named himſelf, for this Acceptance is a Now 


nation of DRIER, Mich. 13 Ja. B. between Howſego and Wild, 
per Curtam. . ſego and Wild, 
1 If 


. Fa: * 0" 1. 2 A Fall 
— 2 
* ee ed 


— PDD LTP A — - eo 


ie oupht to have brought a Leaſe drawn by Advice of Counſel 15 5 
Mo. 595. pl. $11. 


: le, and not that which him- 
lium non dedit adviſamentum. Cro E. 9. pl. 1. 
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Condition. 


132 
Cro k. 10. Ik the Condition be to make ſuch Ailirance tn the Law g& 
Pech . Certain Lands to the Obligee, as by the Counſel of the Obligce upon 
Eli 85 Requeſt made thall be advited, and atter J. S. was of Coltntel with 
ford v. Ba- the Obligee, and gave his Advice to the Obligee, that rhe Obligor 
torne 8. C. 1hould make a certain Atlurance, and the Obligee gave Notice tg the 
»djudged er Obligor of the ſain Advice, and required him to perform j-, he 


_ Hog ought to perform it, or otherwiſe the Condition is broke ; for it 15 


. 911. more convenient that the Counletlor ſhould give the Advice to the 


D Obligee than to the Obligor, for the Obligor does not know wie: 
calc ©, ther he be of his Counſel in this Matter, tor he may be of j1; 
che Plain. Counſel in one Thing and not in another. Co. 5. * Hygenvortcyr; 
tiff Caſe. 19. b. adjudged, See f 11 . 7. 21. 


I Br. Con- 3 | | by 
ditions, pl. 244. cites S.C that the Deviſe ought to be notified to him who is to make the Eſtate —_ 
5 Rep. 20 A. cites 8. C. as held by all the Juſtices 11H. 7. 21. that the Counſel ought to be given 


to him who is to make the Eſtate, and not to him with whom he is Counſel ; but that upon Conſidera. 


tion of the Book, and of the Reſidue of the Caſe after 11 H. J. 23. b. it appears plainly otherwiſe, and 
ſo it was reſolved in Higginbottom's Caſe ——Bur if the Patty himſelt notifies other Advice to him 
who was to make the Eſtate, than the Counſel gave, if the Covenantor knows of it he may refuſe, it he 


does not know of it; and the Counſel notified it according to his Covenant and Agreement, and he per. 
forms it, he is excuſed; and if it be not according to his Covenant he may refuſe it, and ſo no Miſchief 


to the Party, 5 Rep. 20. Paſch. 35 Eliz. B. R. in Higginbottom's Caſe 


* And. 53. 11. Ik the Condition be to make ſuch Aſſurance t. to the O! 
pl 132. 5. C. ligee as the Obligee thall deviſe, and after the Obligee deviſes an In- 


wr 140.00 denture &c. and renders it to him, and he requires Time to ſhew it to 


obſerve 


S8. P. there. his Counſel to be adviſed thereupon, which 1s dented to him, yet if 


. C. & he does not ſeal it preſently the Condition is broke, becauſe the Con. 
N i is peremptory, Icilicet, to be performed preſently. D. 16 E- 
the Obliga- liz. 338. S. 39. between * Moctton and Cooke; Co, 2. + Manſers. ; 
es adjudged, 5 e | | 2 15 75 


forfeited; © 


for when he knew the laſt Inſtant of the Time, he ought to have had his Counſel there ready with 
him. 4 Le. 63. in pl 156.—Bendl. 228. pl. 260. S. C. and the Pleadingss. 4 Le: 62. 


pl. 156. Hill. 26 Eliz. C. B. the S. C. the Aſſurance was condition'd to be made the iſt of Jan. and on 
z 11t of Dec. before Sun- ſet the Obligee came to the Obligor with a Deed ready to be ſeal'd, and te- 


 Guired the Obligor to ſeal it, who ſaid he would ſhew it to his Counſel, and then he would ſeal it; 


The Court held the Obligation forfeired. --- Mo. 182. pl. 326. S C. ſtates the Condition to be, that 


the Defendant and his Son ſhould make ſuch Aſſurance, and that the Son (who was a Stranger) refuſed 
it on account of Illiterature, and therefore required to ſhew it to his Counſel, The Juſtices doubted; 


but at another Day Anderſon ſaid his Opinion was, that the Plea was not good. See (I. b) pl. 4, 
' 6.C.—See(L. b) pl. 3. 8 C-—4 Le. 190. pl. 298. cites 8. C Mo 143- pl. 284. Mich. 25 & 
26 Eliz. Androſe v. Eden, S. P. exactly, held accordingly.——— And. 122. pl. 141. S C. & S. P. ex- 


auctly.— 8. C. cited Mo. 183. as agreed lately on the Point of Time being limited. 


Roll Rep. 12. Ik a Man aſſumes to be obliged in an Obligation to J. S. and an 


: LP 18 Obligation is rendered, in which he, his Heirs and Executors are bound, 
Car. B. K. by he light to ſeal it, becaule this is the common Courſe to make ©Oblt 
Doderidge Rations in ſuch Manner, though the Hetr or Executor was not ni- 
vi MeV n the Promiſe, Dich, 12. Jac, B. K. per Coke and Down 


Conceſſum ; 1 3 ” ON Tx CL ng 
per Coke. Cro. E. 341, pl. 11. Hill. 35 Eliz. B. R. the S. P. moved, but the Court gave no Anſwer 
thereto, and it was ended by Arbitrement. F ET 


S.P.by Coke 13. Ia Pan be bound to make a Conveyance of certain Lands. if 
Ch. J. Roll g Warranty or Covenant be put in the Deed, he is not bound to (cal 


eng it, Mich 12. Jac, R. A. per Coke. 
be | 3 | 
in pl. 34. Pacb. 27 Eliz. ſays it has been adjudged, that if B. be bound to A. in an Obligation to aſſate 


to him the Manor of D. &c. if A. renders to B. an Indenture of Bargain and Sale, in & hich are ma- 
Covenants, B. is not bound upon the Peril of his Bond to ſeal and deliver ir. 


14. it 
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Condition. 133 


14. Tf a Man aſſumes to become bound with J. S. and J. D. to B. in Roll Rep, 
2 certain Sum, and B. tenders an Obligation in which they ſhould ? 45. 
the Aſſumpſit a joint Obligation is intended. Mich. 12 Jac. B. N. . Bull. 28) 


between Malcot aud Deane adjudged, — L adjud.. 
| ged. 


= 
_ 


15. So ik a Man aſſumes to become bound with J. S. and J. D. Ron Rep. 
to B. per hujuſmodi Scriptum and payable at ſuch a Time as two Stran- 71, Pl. 13. 
gers jhould agree between them, And the Strangers agree, that the Obli- Os a 1 
gation ſhould be joint and ſeveral, yet he is not bound to ſeal it; for general 
by the Promiſe, a joint Obligation is intended, and the Word hujuſ- Words (Hu- 
modi gives no JPower to alter that which the Law made joint, but o. 
only refers to the Sum and Time. Mich. 12. Jac. B. K. between graf ner b. 
Malcot aud Deanue av)udged. It feeins that this Expoſition 1s moſt reterred to 
ſtrict. * | ; that which 
before, but to that only which was uncertain, and that was the Sum and the Tis——But ibid. the 
= Reporter makes a Doubr of this Reaſon, and ſays, that (hujuſmodi) imports rather the Manner of the 
N Obligation, as whether ir ſhould be joint and ſeveral, than the Sum or the Time. —2 Bullt. 287. 
8. C. adjudg'd, but the (Per bujaſiandi Scriptan) does not appear there. e | 


16. Ik a Man covenant for further Aſſurance to levy a Fine of all 2 Butt, z1:: 
of two ( in D. and atter two other Houſes deſcend ro him, and the 


_ 


Covenantee renders him a Fine of four Houſes to be levied by him, * 425. 


Houles, of which he is not bound to levy a Fine; and though the N pl. 42. 
Ale of thele two Houſes which are not within tve Covenant ſhall be 5. G. 0er. 

to the Conuſor, yet he is not bound to levy a Fine of them; for per- 16a. 117 

haps he is Tenant in Tail of them, and this will dock the Intatl. pl. 1. S. C. 


Mich. 12 Jac. B. R. between 7/0» and Welch, adjudged. aadjudg d per 


| | dot. Cur, — 
A. ſold to B. 3Yard Land, and covenanted for further Aſſurance. A. tender'd a Note of a Fine. TwoMeſ- 
ſnages &c. were compriſed more than were ſold, or intended fo be aſſured, and Exception was taken, that 
whole Court to the contrary; for though the Fine be levied of more than it ought to be it is not ma- 


ney v. Curtis. —— Bulſt. 90. S C. the Court held it good, and that it was done according to the 


that he was ſeiſed of the Houſe and 10 Acres, and alſo of other 10 Acres, which he did not ſcll, and 


1 | 48 and therefore refuſed to acknowledge the Fine; but reſolved that the Plea was not good 


Acres; and Defendant pleaded, that at the Time of the Bargain he was ſeiſed of a Houſe and 4 Acres, 
which he ſold, and this Fine contained thoſe [and more] being ſo many in Nuniber, but adjudged no 


good ; but otherwiſe where it is to levy a Fine of all his Lands in D. Coke and Doderidge ſaid, the 
whereas here 4 Houſes may be well known from 2. 


| 27. Ifthe Condition ot an Obligation be, That if he makes a good, 
I n and abſolute Aſſurance in Fee to the Obligee of certain Copy- 
bold Lands, then ec. If he after ſurrenders it upon Condition of Pay- 
ment of Money, and the Surrender is preſented n this 
= 1s not any Performance ok the Condition, becauſe the Allurance 
© ought to be abſolute without a Condition, Palch. 8 Jac. B. be 
© tween Risbonne and Gary per Curtam. | 
8. Sa tk a Covenant be with a Purchaſor to make further Aſſu- 
& 7ance, If he make an Aſſurance upon Condition, this is not any Per⸗ 
| formance of the Covenant. Pu ch. 8. Jac, B. per Curiam. Tf 
Mm 109. 


his Land in D. and at the Time of the Covenant he is ſeiſed only S D adjudg d. i 


he is not bound to levy it; for this will comprehend the other two HHN? 


the Fine being tendered of more than he ought to levy, he is not bound to levy any Fine at all; but the 


terial; for of the Reſidue it is the Uſe of the Conuſor himfelf. Cro. J. 251. pl. 4. Mich. 8 Jac. B. R. Boul- 


— — - — — — — — 
= 2 - - — <a Pay 2 ee. — 


uſual Form. N — Mo. $10. pl. 1096 S. C. but S. P. does not appear. — 2 Bulſt. 318, 319. Arg. cites 
S8. C. as of a Fine tendered of a Houſe and 20 Acres of Land, and that Defendant refuſed, and ſaid, 


that theſe 10 Acres alſo were contained in the Note of the Fine, the which he never intended to : 


— — — — 


. C. cited Roll Rep. 117. as of a Bargain and Sale of all his Lands in D. and a Covenant for further 
Aſſurance to levy a Fine of them, and the Fine tendered contained a Houſe and a certain Number ot 


good Bar. If the Covenant is to levy a Fine of 10 Acres, and the Fine contains more, it is not 


—— bs — — — 
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ale of Bouldney v. Curtis, differed from this of Uilſon v. Walſh; for it is hard to put the Cer- 
tainty of Acres; becauſe by the Meaſure of one Man it may be more than by the Meaſure of another, 
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bold the dur. Uſe ok A. and his Heirs, aiiumes ro B. to pay him 20 J. In an gg; 
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Condition 


1 9 
| &ry. 256. 19. If A. in Corlideracion that B at the Requeſt of A. woulg fas”: :: 
Shan , , render a Copyhold Tenement, Parcel of the Panor of D. to q ;. 


Noten . due Form of Law, according to the Cuſtom of the Manor, 8 te 


rer der a upon the Caſe by B. againit A. tor the 201. it he avers the I2erform. 
2 ana ance of the Conſideration, chat be atter, at the Kequeit of J. fu. 
rendered by a Straw to One J. S. (4 cultomary Tenant Ot the ſald 993. 


Judgment 


to tay till nor) the ſaid Tenement into the Hands of the Lord of the laid 953 
Plainif nor, According to the Custom of the lad Yanor, to the ute of 9 

Lg and his Heirs, and yet the Oelendant A. had not paid the 20 l. Th; 

Shann v. Bil- 18 not a good Performance of the Conſideration which is a Cozy. 
by, Judg- ton precedent, for he is bound to make an effectual Surrender ty the 
went niſi &c. Uſe 0f A. and his Peirs at his own Coſts, and he hath made a 

Surrender here into the Hands of a Tenant of the Yanor, which 

is a good Eeginnipg of a Surrender, yet it is not a compleat Surrender 

till it is preſented in Court, and he hath taken upon him to mae a 

perlect Surrender, and therefore he ought to procure the Tenant to 

preſent it at the Court According to the Cuſtom, and to procure 

Court to perfect it, Which does not appear to be done. T. 1651. 

between n and Beilby, adjudged per Curiam this being mg: 

ved in arreſt of Judgment quod querens nil capiat per Billam. In 

tratur Hill, 1650. Bot. 1605, For it a Pan be vound to mate g 
 Feoftment to me upon Requeſt, 1f J requeit him ta make a Deed gf 
Feoffment with a Letter of Attorney to B. ta make Livery to me 

and he does it accordingly, this is a good Beginning; yet if Livery 

2 is not made, this is a Forleiture of the Condition. . 
Cro. E. 4/6. 20. If a Man bargains and ſells Io Acres of Wood, this ſhall be na- 

in pl 4 Arg. fared according to the Uſage of the Country, viz. according to 20 Feet to 

2 3 the Rod, and nor according to the Statute. For Conſuetudo Loci eſt Ob. 

in An- ſervanda. 6 Rep. 67. a. per Cur. cites 47 E. 3. 18. a. 1 


drews's Caſe. 


| f one ſells Land, and js obliged [or covenants] that it contains 100 Acres, this ſhall be accord. 
ing to to the Law, and not according to the Cuſtom of the Country; per Gawdy J. Cro. E. 26, pl. 2. 
Hill. 34 Eliz. B. R. Popham ſaid, that it had been reſolved by all the Juſtices, that if one be ob- 
liged to aſſure 20 Acres of Land, the Acres ſhall be accounted according to the Eſtimation of the Coun- 
try where the Land lies, not according to the Meaſure limited in the Stature. Cro. E. 665. pl. 15, 
Paſch. 41 Eliz C. B. Some v. Taylor. ——See Tit. Weights and Mcaſurcs, pl. 5. Morgan v. Tad. 
Caſtle, and pl. 1 4. Barkſdale v. Morgen f „„ 


PFitzh Dette, 21. If a Man be obliged to make to another a ſure, ſufficient and laufil 
1 Eſtate, in certain Land, by the Advice of F. D. here if he makes an E- 
Perk. S. 75 j State according to the Advice of F. D. be it ſufficient or not, lawful or 
[bar it not lawful, yet he is excuſed of the Obligation. 5 Rep. 23. b. cites 
dy d „„ 
2 3 22. Debt; A Man was bound in 10001. to make ſuch Eſtate by a Da 
SC which the Counſel of the Plaintiff” ſhould adviſe, and he ſaid that tbe 
| | Counſel did not give Advice, and a good plea ; And ſ had he pleaded that 
no Advice was given, and becauſe he pleaded in the Negative, he need 
not thew the Names of the Plaintiff's Counſellors; but if the Plaintiff 
replies, that the Counſel did give Advice, he thall ſhew their, Names. 
Br. Pleadings. pl. 78. cites 6 H. 3. 4. Ns ae Ap IN 
23. In an Action of Covenant brought, one of the Covenants in tit 
Indenture was, that the Detendant ought to make and ſuffer tor the A.. 
ſurance of the Plaintiff, all things that ſhould be deviſed by the Count:! 
of the Plaintiff, if he were required, and the Defendant taking Fr" 
teſtation, tor Plea ſaid that he was not required; to which the ÞJaint! 
replied, that J. S. was of his Counſel, who deviſed a Releaſe, which he 
required the Defendant to feal, but he refufed ro do the lame 3 to Which 
the Detendanr rejoined ne ne refuſa Pas, and by all the Court holder 
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4 Departure, and that the Defendant ought to have pleaded at firſt Non 
req u1itus fuit 3 and the Plaintiff in his Replication needed not to have 
ſpoken ot any Retulal, in as much as the Defendant had pleaded in the 
Negative Quod non tuit requiſitus. Heath's Max. 48, 49. cites 28 H. 
8. D 34. (d. pl. 217} FR | 5 
24. A Man by Deed indented, Þ4rgained and ſold Land unto another And. 27 
in Fee, and covenanted by the ſame Deed to make to him a good and ſuffi b. x oa 
tient Eftate in the ſaid Land before Chriſtmas next; and atterwards, Le- ag 8 
tore Chriſimas, the Bargainor acknowledged the Deed, and the ſame is in- ivgly.—— 
ed; It was the Opinion of all che Juſtices of C. B. that by that Act Bendl. 36. 
the Covenant aforeſaid was not performed, for the Bargainor in Per- Pl. 62. Anon. 
tormance ot the ſame oughr to have levied a Fine, made a Feoltment, * Bs Wee. 
or done other ſuch Acts. 3 Le. 1. 2. pl. 2. 6 E. 6. in C. B. Anon. . 
25. A. was bound in a Bond to B. for Performance of Covenants ; Aſter- 
wards B. gave Bond to A. conditioned to releaſe A.*s Bond to B. as the 
Counſel of A. ſhould adviſe. A.'s Counſel adviſed that B. ſeal a Releaſe 
of all Demands to A. and to one WW. who was a Stranger to the Covenant, 
and averr'd that there was no other Matter between them, but ſaid no- 
thing of W. The Court held clearly that the Requeſt was unreaſon- 
able, and that B. was not bound to ſeal the Deed, D. 218. a. pl. 3. 
Mich. 4 & 5 Eliz. Forteſcue v. Strode. (OI HS „ 
I 26. The Condition of a Bond was, that whereas the Obligee had an 
E Fitate for Lite &c. by a Leaſe made by A. B. it the Obligor and his 
E Heirs do at all Times rati/y, confirm and allow the ſaid Leaſe, and ſuffer 
the Oblizee to enjoy the Premiſſes &c. that then &c. In an Action of Debt 
brought on this Bond, the Detendant pleaded, that at all Times after 
the making the Bond, he has ratified, confirmed and allow'd the ſaid 
Leaſe &c, The better Opinion was that the Plea was ill, for he ought 
to have pleaded a Confirmation in Deed in Writing, and ſo the Party 
conteiled the Action, and waiv'd the Demurrer. D. 229. b. pl. 51. 
Tin. 6 Eliz. Anon, 3j 0 . 
297. An Indenture of Covenant between A and B. in which A. co- A. covenant- 
Siſter of B. hat he, at the Coſts of his Son, by his ſufficient Deed, would SS 
before Mich. aſſure Land to his Son, and B. did covenant if A. performed a Jointureto 
it, that then he would make a general Releaſe to him. A. before the Day the Feme 
did not perform the Covenant, becauſe his Son did not tender the Cofts aud before Mich. 
Charges, yet if the Conveyance be not made, B. is not bound to make a Re- oo” 
leaſe. D. 371. a. pl. 1. Mich. 22 & 23 Eliz. Rolt v. Neale. = Adjudg'd 


3% os | TOOLS | 3 ak . that B. need 

rot tender the Charges, becauſe it is uncertain what gene | Aſſurance he will make ; but otherwiſe if it 
had becn certain, as by Fine &c. Per Cur, D. 3/1. Marg. pl. 1. cites Mich. 38 & 39 Eliz. C. B. 

Anon. - Ibid. ſays it was alſo reſolv'd Paſch. 35 Eliz. in St. Albon's Term. . 


28. A. covenanted with B. to make ſuch Aſſurance as B's Counſel If B. reports 
ec adviſe. B. muſt give Notice of the Aſſurance, and muſt ſhew Je 1 + 
it him, and permit him to read it, and to go to his own Counſel to con- 3% Comet. 


to perfect it. Cro. E. 9. Mich. 24 & 25 Eliz. C. B. Bennet's Caſe. jou 1 ac: 
1 Ts OE cording to 
B's Report it is ſufficient, and B. cannot vary from it, but has diſpenſed with A. for any ache Cro. 
E. 299. pl 9 Paſch. 35 Eliz. C. B. in Caſe of Stafford v. Bottorne. 


29. The Condition of an Obligation was, to perform Covenants in a 
Pair of Indentures, and the Covenant wherein the Breach was aſſigned was, 
that if R. W. Brother of the Plaintiff fpould ſay, Make Aſſurance of 
lch a Manor to the Defendant as the Counſel learned of the ſaid Defendant 
= ſronld adviſe, then if the Defendant pays unto the Plaintiff 50 l. the Obh- 
Laticn to ve word ; The Defendant by Advice of Counſel demanded a Releaſe 
| 4 
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venanted, in Conſiderution of a Marriage to be between his Son and the ed with B. 


ar the Char- 


the Advice of . 


ſider, and A. is to have convenient Time alter the Aſſurance ſhewn to him yet it A per- 
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with Warranty &c.. And by Periam and Windham, che ſame is not 1, 
Aſſurance, but a Means to recover in Value; Anderſon contrary, th 4 
it was a collateral Warranty &c. 2 Le. 130. pl. 172. Paſch, 2» Eli: 

C. B. Wye v. Throgmorton. _ 98 e 1 

Ow. 65. 30. J. S. the Bargainee covenanted, e Payment 7 100 J. at 4 

2 


* & Day and Place, to ſtand ſeiſed of the Land to the U 


Certa;y 


of A. the Barn 


8 lor, 


B. R. Bag- and his Heirs, and alſo to make ſuch Aſſurance for Security of the I 3 


hall v. Por- fhould be deviſed by the Connſel of A. and entred into Recognizance 
Coke was 


clear of Opi- Place, and after the Day tender'd a Deed to be ſealed by F. 5. containine 


ion, that The Receipt of the Money, and alſo a Releaſe of all his Right in the Lans 
— | Tag which J. S. refuſed to ſeal; The Court doubted if by the Refulal the 
gainee ought Recognizance was forfeited, becauſe the Acquittance for the Money i$ 


to have ſeal- __ or 
ed the Ac. not Aſſurance of the Land, and fo not bound to ſeal the Deed, com. 


quittance rehending this Matter as not being pertinent to the Aſſurancè of the 
and Releaſe, Land; but the Court held that the Acceptance of the Money at another 


for — Place and before the Day, was ſufficient to excuſe the Recognizance, 
the Dec 


mentions the 


Payment, 366. pl. 502. Hill. 33 Eliz. Anon. 


the Bar- 55 | i | | 335 5 
gainee and his Heirs may claim the Land for Default of Payment; to which Gawdy agreed, and ci. 
ted 19 E. 4. but Popham doubted; but at laſt the Matter was referred to Arbitration. |», 218. 


Marg. pl. 3. Mich. 36 Eliz. C. B. Reynell v. Proctor, S. P. and ſeems to be S. C. and reported accord- 
ingtie Ow. 6 „ 8 1 N . 


Rep. 19. ig. + a} 
b Role s as by the Counſel of the Plaintiff ſhould be deviſed; the Plaintiff kielf 


Deld uccord. Canſeth ſuch an Aſſurance to be drawn, and pur Wax to it, and required 


ingly; and the Defendant to execute it, and he retuſed ; It was the Opinion of the 
that with whole Court that it was no Breach of the Condition. Cro. E. 29). pl. 


| thiagres 8, Fach. 35 Eliz. C. B. More v. Roſewell 


- v0 H. 7. 21. ſor if the Party himſelf may deviſe it, then it will be no Plea to ſay that Conſilium non 
dedit adviſamentum. 8. P. adjudg'd contra Cro. E. 465, 466. (bis) pl. 20. Paſch. 38 Eliz. B. R. 


Clifton v. Gibbon; for to have Advice of Counſel is only for the ſtrengthening of his Aſſurance, and 
if the Plaintiff at his own Peril will inquire of it himſelf, the Defendant ought to do it as he re- 


quires. 


8. P. Cro. E. 32. K. on e 38 Fliz. promiſed to make ſuch Aſſurance 60 B of 


682, pl. . 4% hrs Lands in J. as S. ſhould appoint. S. the ſame Day appointed that 
2 Þ in K. ſhould make a Bargain and Sale of all his Lands in V. On the 1yb 
| Caſe of Sept. 39 Eliz. K. tender d to B. a Bargain and Sale of all his Lands in J. 
Waſhing- and whether B. was bound to execute it was the Doubt. Gawdy and 
ton v. Fenner held that he was not bound, becauſe he might have other Lands 


"oO by in V. 14 Sept. 39 Eliz. which he had not at the Time of the Agreement, 


Popham and but Popham e contra, & adjornatur . Cro. E. 660. pl. 8. Paſch. 41 Eliz. 


Clench, that B. R. Keble v. Brown. 
it ſhall not ö 


be intended that he had more Land, and that the Aſſurance is well tendered, and that the Defendant 
ought to ſeal it, unleſs he can ſhew that he had more Lands afterwards purchaſed. But Gawdy held, 


that it ſhall be intended that he had no more Land, but he doubted whether he was bound to ſeal it | 


| becauſe iris variant from the Covenant. | 


l. 12. 1 make ſuch Aſſurance o all his Land, as another will deviſe and require, if 
444 cy it be to be done at the Cofts of the Deviſor, he may deviſe one Aſſurance ot 
Gawdy. One Part, and another of another Part of the Land; but if it be at the 
Cioſts of him who is to make the Aſſurance, the other can deviſe but 3 
joint Aſſurance for the whole Land, unleſs it be neceſſary. Mo. 57% 


5/4 pl. 780. Trin. 41 Eliz. B. R. Waſhington v. Burgon. 


34 lt 


| 40 ha. 
ter, S. C. form the Covenants. A. paid the Money before the Day, and at Arg 


as well as the Covenant on which the Recognizance depended, Mo f 


31. Debt upon Obligation, the Condition was to make ſuch Aſſuranc- 


Cro. E. 681. 33. It was holden by Popham and Fenner, that if one be bound ” 
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34. It a Man be bound to wake a Feoffinent in Fee to the Obligee, and 
7 ww 


he makes 4 Leaſe and Releaſe to him and to his Heirs, the Condition is 
well pertormed, becaule this in Law amounts to a Feoftment. Co. 
Litt. 20. a. EE 3 ; 
35. Condition was, that Husband and Wife being Leſſees for Life of 
Land, ſhould J-vy d Fine to @ Stranger al the Coſts © the Stranger, and ailo 
that they ſhould levy a Fine of other Lands, which they alſo held tor their 
Lives, Jo a Stranger, and at their Charge. Obligor pleads that Husband 
and Wife ofler'd to levy the Fine, it the Stranger, to whom the Fine 
was to be, would bear the Charges; Obligee demurs ; it was held that 
the levying the 2d Fine has no Kelerence to the iſt, becauſe they are 7bo 
a ſtiuit Sentences, and the Words (and alſo) make them fo, and judg- 
ment pro Quer'. Brownl. 94. Paſch. 4 Jac, Hollingworth v. Huntley 
36. A Man covenanted 7o make further Aſſurance upon Requeſt, be it by Bulſt 90 
Fine &c. The Plamtiff delivered do him a Note of a Fine, and required the 6&2. b. 
Delendant to acknowledge the ſame bejore the fuſtices of Ajſize, and he did e ee 
not acknowledge it; the Defendant demurred, becauſe no Writ of Cove- they Gi, 
nant cs ſirſt roi hit or depending; but adjudged that the Covenant was that Fines | 
broken, becaule the Acknowledgement of the Note tor a Fine is an . 
preparatory lor levying a Fine, upon which a Writ of Covenant may . 


As "en 28 122 7 out any Writ 
atterwards be ſued out, and fo it is an Act tor further Aſſurance, though of Covenart 
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| Writ of Covenant be not pending. Mo. 810. pl. 1096. Hill. 6 Jac. pending, As 
/ F ö ere 
IT Debt on Bond tor Performance of Covenants in a Decd in which wo : = 
, ewas covenanted, chat Vendor ihould make further Aſſurance at rhe Yay 2 
f Coft's ad Charges in the Law of the Purchaſor. Breach alledged, that a 
1 Nete of a Fine was devited and ingroſſed in Parliament, and delivered to 
= Vendor to acknowledge the Fine at the Afſizes, which he retuſed to do 
1 and demurred to the Breach, becauſe he did not ofler s to the V en- 
dor, and the Court held it to be idle. Brownl. yo. Paſch. 11 Jac. Preſ- 
ton v. DawWſon. . PETE. 1 e 
on 28. The Plaintiff offered to mak „ PFF . 
R. the Plaintiff ſhould devi 1d tl "Pi 4 . ba of certain Land as . 
5 e t e eviſe, and the Plaintiff deviſed Aſſurance with Cove- S. C die 
15 venaut for the enjoying ot it, and twas reſolved by e e e 
mY Hau hion | (Mount gue Ch. I. bei 7 : | ie that the 
| WW 5) EM Ss 1 J- eng abſent) without any Scruple Breach was 
a that this was no Aſſurance, for the Covenant is collateral, and 9 not well al. 
| [ be called an Aflurance; but Haughton J. ſaid, that Aſſurance with ſpe- ſigned, but 
1a cal Warranty may be under the Name of Aſſurance, though it be coll my os 
pb nl 2 Roll N ror Ti we.” 128 colla- adviſe there- 
: al. 2 Roll R. 191. Trin. 18 Jac. B. R. Coales v. Kirmer. of, and after i 
. - ; 5 | 1 5 | | | | | ; U g * 4. ( 
nd moved again, they all held their former Opinion, Tl "Eh 1 wards being i 
" ES ( ch III alligned, and a judged it for the De endant Coles v. ; 
n 21. G. 2 a Feinture to his Wife within one Year 2 Roll Rep 1 
| © | LANAS 4 EE EE = : 18 
dane ba ond 6 ak ngland of the clear yearly Value of 500 1. 333: S- C va 
held, E 5 Has G r Law) ſhould deviſe and adviſe, J. hac, 5 þ = 
al it 1 Notice to A. and B. what Lands he inten OT J. faid, that 1 
| what Eſtate therein he is ſeiſed. The whole Cour ne che 1 
13 hole Court held the Plea not Land is cer- 1 
Ws - Godb. 338. pl. 433. Trin. 21. Jac. Gorge v. Lane. l ctnin he need k 
v1 | | . 3 no bi 15 
„Dr ! wand Ke 4 
5 C that it is ſufficient to give Notice of the Land, and not to ſhe w his e 
ce of e ; oderidge J. agreed to the firſt, viz. where the Land is n- | 
td ond ; and Haughton J. ſaid nothi | a » VI e the Land is named, bur nor to 1. 
t the 0 J. S. ſhall adviſe . othing — But if a Man is bound to make ſuch Aſſurance of Land 1.00 
"Ye adviſe, he is rot bound to ſbeav his Evidence, but h kunde en em in 
but 3 Land is and where it lies, and th i ce, but he ought to ſhew the Party where the i 
e whe „and the Olligee miuſt ſeek cut the E ſtate at / is Peril; and th | : = 
$70, _ anionaily, viz, if he has a Fee ſuch an Atlurance. and if à Tai il; ang then J. S. may adviſe con- 1 
g der over th „and if a Tail ſuch an Aflurance, and it « Kemata- nn 


en to deviſe a Recovery ; per Ley Ch. J. Godb 339 in 5 C. 
N n 
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40. But it the Covenant be to make a Fointure &c. as the Connſs} of the 


Covenantee ſhall deviſe, he mutt give notice to the Covenantee what Lands 


he is determined to ſettle, and he muſt intorm his Counſel, per Dode. 

ridge. Godb. 339. Trin. 21 Jac. in Calc of Gorge v. Lane. 
Another Ex- 41. A. covenanted, that he and his Agnus, and all other Perſons h. 
ceprion was, ing Right to the Land, ſhould at all Times within ſeven Tears, at the R. 
NN OE queſt and Cofts of B. the Obligee, make, acknowledge &c. all and every jj; 
Writ of Co- &c. be it by Fine or Fines &c. or otherways whatſozver, which by his Cn 
venant pend- ſhould be adviſed or required, and ſhrewd the Advice and Requeſt of 4 "I 
15 13 by by ſuch a Counſel and a Ded. Poteſt. to F. S. & V. R. to take the Contjauce, 
art Dea” Po. but that Obligor being requeſted &c. refuſed. Exception was taken, that 
teltarem may he did not thew that the Writ was delivered to the Commillioners, and 


be ſued be- that it appeared by the Fine pleaded that it was with Warranty, and tha 


fore the jf I covenant to levy a Fine I may refuſe to levy it with Warranty 
Writ of Co. 11 © infant Bag y Levy arranty ; B 


ae” Thi Jones J. the Covenant is not to levy a Fine, but to do ſuch Acts a8 hall 


it ought be required; and by him and Doderidge there is a Difference between 
to have a Covenant Cygnoſcere Finem, and Levare Finem; and for the Reaſons 


been plead- Aes by Jones and Doderidge the Courr was againſt the Defendant 
3 * Co. at. 186. Trin. 2 Car. TindaPs Caſe. SY . 
venant was 


| ſhewn, and that the Tender of the Note of the Fine is not ſuſhcient dut the Breach of chat Covenagt 
ought to be laid after the Ded. Poteſt ſued by the Plaintiff. Agreed by Crooke and Yelverton only in 


Court, and upon their Advice the Action was diſcontinued without Coſts. Het. 105. Trin. 4 Cir, 


C. B. Newton v. Sutton. 


12. A. covenanted 0 convey Land to F. S. in Fee; in Action brought 
for Non- performance the Defendant pleaded, that F. S. did net fhew what 
Manner of Conveyance he would have &c. and upon Demurrer it was ad- 
_ judged for the Plaintiff. Lat. 126. Paſch. 2 Car. Lucas v. Warren. 
43. In Debt upon an Obligation to perform Covenants in an Inden- 


ture, there was a Covenant that the Defendant ought to ao ſuch an AF, 


Thing or Things, as the Plaintiff or his Counſel learned 33 forthe 
better Aſſurance of certain Lands by himſelf to the Plaintiff, and faid 
that a Counſellor adviſed him to have a Fine, and upon the Declaration 
there was a Demurrer ; And upon the Opening the Cafe, Crooke and 
Yelverton being only preſent, agreed that it ought to have been pleaded, 
that a Writ of Covenant was ſhewn, and the Tender of the Note ot the 


Fine is not ſufficient, but the Breach of the Covenant ought to be laid 


after the Dedimus Poteſtatem ſued by the Plaintiff; and upon their Ad- 
vice the Action was diſcontinued without Coſts, Het. 105. Trin. 4 Car. 
C Nees e ĩð „ 
44. If a Man be bound to another to make ſuch Aſſurance of Lands as 
_ the yo, of i deviſe, it is not ſufficient tor him to deviſe 4 Fine, and i 
| take out a Dedimus &c. upon it, and require his Conuſance in that, tor this 


is but a ſpecial Way of raking the Conuſance; but if there were a Pro- 


viſo, that he ſhould not go above 5 Miles from his Houſe, then if his Houle 
| be above five Miles from Weſtminſter, he his bound to make his Conu- 


fance upon the Dedimus, and that he ſaid has been the Difference; per 


Roll Ch. J. and fo he ſaid it had been ruled. All. 69. Trin. 24. Cat. 


45. A. promiſes B. that within ſuch a Time aſter Marriage of his Son 


to the Daughter of B. A. and his Son ſhould be bound per Icriptuim uu 
debita Furis forma fiend'; the Breach is laid that they did not give Se. 
curity per Scriptum ſuum Obligatorium, and adjudged good in B. K. and 
affirmed in Error. Sti. 143. Mich. 24 Car. Tracy v. Poole. 
46. Aſſumption in Confederation the Plaintiff hath promiſed to pay the 
Defendant Joo J. tor the Reverſion of a Manor, the Defendant promiled 
to Seal two Inſtruments tor the Afſurance of it with Warranty &c. de- 


cording to Dranghts between them before agreed ; & licet the Detendant 


tendeted 


f 


fa at A055 wy we .Y ed. A fo of 


, 
{ 
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0 1 Tone 

rendered him, 1ſt March, two Initruments in Writing ſecundum Tratta- 
tones pred”, and the 3d March requeſted him to ſeal them, yet he hath 

not ſealed them, nor conveyed the Reverſion of the Manor; After Ver- 

dict tor the Plaintiff upon Non Aflumplit it was moved in arreſt of Judg- 

ment, iſt, That he ought to ſhew the Inftruments to the Court that they 

may judge of them. 2dly, He does nor ſhe w, that he tendred him Wax, 

Pen, Ink &c. as he ought. 3dly, the Regue/f is not well made being 

at another Time,. not when the Tender was. Bur Judgment was given by 

all the Court for the Plaintiff; for, to the iſt, the Inſtruments were 

agreed be ore, and therefore need not ſhew them to the Court; to the 

2d, There need not be any Tender, for the Detendant hath taken up- 

on him to make it, To the 3d, The Requeſt after the Tender is the 

better, for ſo he hath Time to read and conſider them; and Windham 

J. ſaid, where Conveyances are before agreed, and to be ſealed accord 

ing to ſuch Agreement, fo that there is no need of Counſel, the Defen- 

dant is to do it at his Peril; And where one is to grant a Reverſion he 

| hath Time to do it any time during his Lite, if it tamdiu continue a 
Reverſion, if he be not haſtned by Requeſt; here is a Requeſt, and 

the Conveyances being agreed, there needs no Tender. Lev. 44. Mich. 

13 Car. 2. C. B. Webb v. Bettel. | e C 

47. But if one be to ſeal a Conveyance generally, there the Counſel 

of che Purchaſor is intended to draw them, and then the Purchaſor muſt 
tender them; per Windham J. Quzre, for non fuit negatum ab aliquo. 
Lev. 44. Mich. 13 Car. 2. C. B. Webb v. Bettel. V 
4388. If I am hound t levy a Fine I may do it either in Court or by Com- Or I miiſt 
miſſion, but I muſt go and know of the Perſon to whom I am bound how he ang 
will have it, and he muſt direct me. Mod. 62. pl. 4. Trin. 22 Car. 2. „ | do is 


c will do it in 
B. R. in Caſe of Turner v. Benny. "Dion wp by 
N e 8 $ 1 Dedimus. 
Vent. 148. per Cur. obiter, Trin. 23 Car. 2. B. R. 


ſaid the Law 
is alter'd 


to make ſuch Conveyance &c. as Counſel ſhould adviſe ; they allege 
tor Breach that they zendered ſuch a Conveyance as was adviſed by Counſel, 


with Covenants nor with a Warranty ; betides, that which they have Covenants 
tendered has a Warranty not only againſt the Covenantor, but one N. 9 
Twiſden ſaid, he knew it hath been held, that if a Man be bound to wm. 7 


are reaſon- 


be no Warranty in it, though ſome have held, that there may be a fed of an ab. 
W N | ; 5 be A 

Warranty againſt himſelf, but I queſtion whether that will hold; But 8 
Weſton on the other Side ſaid, that the Objection as to the Warran y fmple. 
was tatal, and he would not make any Defence. Mod. 64. pl. 15. Mich, Raym. 197. 
22 Car. 2. B. R. Laſſells v. Catterton. ee ee NN 
den J. inelined according to late Books, that reaſonable Covenants might be inſerted. ar | 

would adviſe ; and Judgment was given one another Point. See = af? IF) and therefore he 


$0. A. covenanted to convey all his Lands in B. and a Conveyance ten- Raym 190. 


unt dred was of all his Lands in the Lordſhip of B. and Exception was taken 191· 8. C. 


1 thereto; but f J. fai aud the 
Go. | es, . e ag 2 thought they ſhould intend them to be Counſel for 
* one, Mod. 67. pl. 15. Mich. 22 Car. 2. B. R. Laſſels v. Catterton. the Plaintiff 
8 | | acknowled- 
— that it cannot be good, and thereupon Judgment was ſtayed. Sid. 464. pl. 3. S. C. and becauſe 
the peared Ly the Record, that the Conveyance tendered compriſed more Land than he had corenanted to convey 3 


viſed udgment for that Reaſon was given for the Defendant. 

>. ace | 

idant | e 7 

b x 31. Where 


49. An Action of "> WRIT for further Aſſurance, the Covenant being Twiſden J. 


; fi n — F 28 
viz. a Leaſe and Releaſe, and fer it forth with all the uſual Covenants 't Kindir's 


Levins moved, thar-Detendant is not obliged to ſeal any Conveyance Cale, as to 


make ſuch reaſonable Aſſurance, as Counſel ſhall adviſe, uſual Covenants able, but not 
may be put in; for the Covenant ſhall be ſo underſtocd, but there muſt thr he is ſei- 


| | | . 


148 
Ji. Where A. is bound to convey Land to B. bat the Kind of 8 
ance is ud ſpecified, and the ſame is to be dene by a Day certain 194 20 
Conveyance is made till the laſt Hour of the laſt Day, and then D 
ſealed and deliver'd a Deed of Feotlment, and was read y on the [ = 
to deliver Seiſim ro B. but not having given Notice to B. that e 
execute this Charter of Feoffweat Ly Livery, and B. not being there! 
take, this was not a Pertormance ot the Condition ; tor the Charter of 
Feottment might have been executed by Inrol/ment, Vent. 147. Tun 
23 Car. 2. B. R. Large v. Cheſhire. * 
52. Put Hale Ch. J. ſaid the Time when was not neceſſary in th; 
Caſe to be in the Notice, becauſe the Charter was ſealed and delivercg 
upon the extream Day limited by the Agreement, and ſo the Deteng,,; 
knew it muſt be on that Day; and ſo tor the Place, becauſe it is a loca! 
Thing, and mult be done upon the Land. Vent. 147. Trin. 23 Car. 2 
S. N. in Caſe of Large v. Cheſhire. TY 
| 1 5 255: „ 33. Debt upon an Obligation, upon Condition that the Defenqar; 
Dec accord. ſhall well and ſufficiently execute, to the Satisfattion of the Plaintiff *s Ca. 


. . 
, —_— 8 ——————— ⸗ꝗ f ———— — . 4 
6 — —u ——  — — — — — _ — * 


Condition. 


” a ff - : 
3 — 
— ¶ — — , ,‚— oc > 
— — * 0 


ingly. ſel, a Releaſe within) Days. The Delendant pleads that the Plaimtit : 
2 Lev 95. did not render any Releaſe ; The Plaintiff demurs. Hale Ch, J. ſaid 
S. C. ad- that if Advice had been neceſſary, then the Plaintiff muſt have done! * 
judg d — | . . | . © | U 
Fig. 104. firſt Act, but now it is at the Peril of the Defendant, that the Releaſe 
pl. 12 S. C. be to the Satisfaction of the Plaintiff's Counſel; and Judgmenc was gi. 
ir was ob- ven for the Plaintifl. Raym. 232. Mich. 25 Car. 2. B. R. Baker 
jected that v. Bulſtrode. © HATES: z | 
the Condi- | 3 PPE. | 
tion was not (to make) but only (to ſeal and execute &c.) Bar per Car. the Word (execute) or the 
Word (feal) comprehends the Making —— 3 Keb 277. pl. 12. Baker v. Beresford. S. C. ad ud 
accordingly. e . | | | 8 


$54. A. covenanted to make ſuch Aſfigumceut to B. according to an A. 
greenent made between them, as Countel thould direct and adviſe, lt 
Was objected that the Plaintiff's Countel thould give the Advice, be- 
cauſe he was the Perſon intereſted. But it was anſwer' d that the De- 
fendant likewiſe had an Intereſt, for it is an Advantage to him to make 
an Aſhgnment, ſo that his Covenant might be ſaved ; that *cis true it 
had been otherwiſe it the Covenant had been ro make ſuch a Convey- 
ance as Counſel ſhould adviſe ; for then the Covenantee may chuſe he- 
ther he will have a Feoffment, Releaſe, or Confirmation, and then his 
Counſel ſhould adviſe what Sort ot Conveyance is proper; but here it is 
to make an Aſſignment, and alſo ſuch as the Parties had agreed upon. 
Sed Adjornatur. 3 Mod, 191. Paſch. 4 Jac, 2. B. R. Heyward. 
—. oe 55 e 1 
2 An Action of Covenant was brought upon an Indenture of Fe- 
ment made by the Detendant's Wife before Marriage of Lands lying in 
Ilton in the Pariſh of Marſham, whereby Defendant's Wife covenanted 
to make ſuch further reaſonable Acts for aſſuring the Premiſſes, as by the 
Plainrift or his Counſel ſhould be adviſed, deviſed or required, and al- 
ſigns a Breach that Plaintiff render'd a Note of a Fine ro Detendants 
before 2 Commiſſioners appointed for that Purpoſe of Lands in the Pa- 
riſh of Marſham, and in their Preſence did requeſt Defendants to ac- 
knowledge the Fine, and then avers that it was a reaſonable Act tor tie 
further atluring the Premiſſes, and that Defendants refuſed to acknow- 
yer it. To this the Defendants plead, that they had always been 
ready and willing to acknowledge & c. but that Detendant (the Baron) 
was ſeiſed in Fee in Right of his Wife of other Lanis in the Pari of 
Marſbam, no Part whereof was contained in the Deed, and becaule chose 
Lands not contained in the Deed were contained in the Note of tbe 
Fine, therefore they refuſed to acknowledge it. To this Plea Defend- 
ant demurred ; and tor the Plaintiff it was inſiſted, that rho' there 4c 
more Acres contained in the Note of the Fine than in the Deed, yet 5 | 


dhe 
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che Covenant tor further Atſurance, Detendants were bound to acknow- 
ledge it; that it is uſual to put in more than the Nuinber of Acres men- 
tioned in the Deed, becauſe as the preciſe Quantity cannot be known, 
if the Party did not put in enough he would loſe ſo much, and it can 
be no Prejudice to Detendants, tor no more would paſs than was con- 
cained in the Deed, and unleſs they levy the Fine, the Feme will have 
her Dower of it, tho' the Plaintiff has actually paid a Conſideration for 
it; For the Defendants it was ſaid, that if the Fine propoſed would be 
of any Prejudice to Defendants, it is a ſufficient Excule tor their refu- 
ling to acknowledge it. Now the Deed mentions Lands lying in II- 
con, in the Parith of Marſham, whereas the Note of the Fine render'd 
is of Lands in the Pariſh of Martham ; and it is fer forth in the Plea, 
and likewiſe admitted by the Demurrer, that Defendants have other 
Lands in the Pariſh of Marſham, which would have been coinprehend- 
ed in this Fine, which Prima Facie would enure to the Uſe ot the Co- 
nuſee, at leaſt it would alter the Nature of the Wite's Eſtate ; for it 
the was ſeiſed in Tail, that would be thereby cut off, and the Huſ- 
band might declare the Uſes, as he thought fic, and the might loſe her 
Dower. The Court were of Opinion for the Detendants ; tor tho* a 
Man is not obliged in a Fine to ſet out the Parcels exactly agrecable to 
che Deed, and it is uſual to put in rather more, leſt in Caſe of a Miſ- 
take he may loſe Part of the Land, yet here the Covenant is to levy a 
Fine of Lands in à Vill, but the Note render'd is of Lands in the Pa- 
riſþ gener.illy ; Now as Detendants have other Lands in the Pariſh, and 
as Plaintitts might have tender'd one not ſo extenſive (tor a Fine may 
be levied of Lands lying in a Vill) it ſeems a good Excuſe, and Judg- 
ment tor Defendants, unleſs Cauſe betore the End of the Term. Paſch. 
12 Geo. 2. C. B. Danby v. Gregg & Us. 


— — 


(P. a. 2) As Counſel or Vendes Ste ſhall adviſe &c. 


5 8 ſufficient and ſure or not. Br. Conditions, pl. 147. cites J E 1 Ries 
2. A Man was bound in 1001. fo make ſuch Eftate by ſuch a Day, as e 

| the Counſel of the Obligee fhall deviſe, and in Debt upon the Obligation 

the Defendant pleaded Quod Conjriium non dedit adviſamentum, and need 

not name the Counſellors, becauſe D. pleaded in the Negative ; bur if the 

Plaintiff replies, Quod Conſilium dedit adviſamentum, he ſhall ſay their 

Py ag tor he pleads in the Affirmative. Br. Conditions, pl. 133. cites | 

3. And it is a good Plea, that 20 Counſel was given. Ibid. 


will deviſe, and he has 4 of his Counſel, but he requires the Advice of 2 Book that 
non dedit adviſamentum ; for theſe 2 were all his Counſel in this Matter; "05. 
Per Townſend and Vaviſ Br. iti . Cites 3 
| lend and Vaviſor. Br. Conditions, pl. 248. cites 11 H. tinguiſh be- 
J. 23. | | | | rween this 


1 ; ; 3 35 and Nullum 
Conſilium dedit adyiſamentum.— Br. Canditions, pl. 133. cites 6 H 7. 4. per Brian, S. P. 


S 5. But 


1. IF a Man be bound to make ſure, ſufficient, and lawful Eftate, as Fitzh. Dette, 
ſhall be deviſed by F. M. there it ſuffices to make it as J. N. deviſes, pl. 51. cites | 


4. Where a Man is bound 0 wake ſuch Eftate as the Counſel of . NM. See the Year 


of them oniy, who give their Advice, the other may ſay, Quod Conſilium Brian i cn 


| 
1 
| 
| 
| 7 


2 
$32 44,0 hoe 


TS 


rr 
— | 


. 4 * 


142 Condition. 


Br. Condi- 5. But per Brian, if it ſhall be by the Advice of the Fuſtices of CB 
tions, pl. there the Adviſe thall be by all; Note a Diverlity. Br. Conditions, 'l. 
$8 5.4 . ce 113 F725 | . f 
6 P per 6. Note per Cur. where a Man was bound t make ſuch Eſtate as cid 
Brian. be deviſed by the Counſel of the ther Party, and ſaid he made Eſtate ſor 
Life ot 101. Land, as was deviſed by the Counſel of the Plaintiff; and 
by the Court it is no Plea ; for he hall fhew what Efrate the Counſel de. 
viſed, and that he has made it accordingly, and thall thew where the Lan 

lies; Quod Nota; for otherwiſe the Iiſue is not perfect. Br. Condi. 
tions, pl. 1. cites 26 H. 8. 1, 2. 5 = 
J. Bond was conditioned to make ſuch Aſſurance as D. ſhould deviſe, ty 
_ deviſed two Things to be done. Exception was taken that the Plaintiff 
alleged a Requeſt of one of them only; ſed non allocatur; for the Plaintf 
may allege Breach in the one though the other be performed, and it i; 

in his Election which he will demand; and Judgment accordingly, 
Cro. J. 194. pl. 20. Mich. 5 Jac. B. R. Staineroide v. Locock. | 


F 0 


- — — 


(Q a) Hors, and in what Manner it ſhall be perform); 
N and in what not. Jn reſpef? of the Words. 
[Where the Subſtance is performed. | | 


2 Bulft, 18. 1. TN, 8.9 Elz. 255. 4 The Conditiou of an Obligation was, 

Mich. 10. D. That he ſhould ſuffer his Letlee for Bears to enjoy the Land 
Jac. 1 51 & during the Term, and that without Trouble ot him or any other ber. 
Willis ſon. A Stranger enters by an elder Title; Per Cur. the Condition 
IJ. rhe Diffe- jg not broke, becauſe this Word (utter) is a paſſive, and all the ret 
8 is to be referred thereto, but it any Procurement, or Occaſion of 
8 Diſlurbance x, the Leflor, bis 2 a os, the Li 
upon the hath fortelte Igation. 2 C. 4 2. U. 1 1 
G is Aude. 2 an — ＋ 22 J os demiſe = wy 72 ae my —_ 
__ mÞ mne-7*-L and to the Value ot 20 1, my Son is outlaw d ot Felony in my Lile- 
At a and after J die, J have not torfeited my Obligation, (0 and 
A) this Caſe was agreed per Cur. 10 Jac. my Reports ray a 
ative, and Gray, where the principal Point was in an Action upon the Cale; 
where in the the Plaintiff declared, in Conſideration that his Teſtator Vellet per- 
Negative, mittere his Land to deſcend to his Son, the Defendant aflumed w 
fame is in pay him 201. and he alleges that he did permit it to deſcend, not a- 
pay ; : 

the Affirma- verring that it had deſcended, yet good per Cur. See luch Cale o. 


rive, do de d Covenant. D. 7 Eltz. 24 4. 
averred in facto, that the Land did deſcend; but otherwiſe it will be, where it is in the Negative; 
for there it is and ſufficient to ſay, as here in this Caſe, quod non permiſſit that he did not ſuffer 
the Land to deſcend ; and herein the whole Court agreed, that a good Ifſue may be taken upon this 
Plea of Non permiſit, that he did not ſuffer the Land to deſcend ;z and ſo by the Opinion of the whole 
Court, the Action here is well brought, and by the Rule of the Court Judgment was given for tie 
Plaintiff. 353 R 


8. P. For 2. If the Condition be performed in Subſtance it is good, althoug) 
bt Kew it differs in Words; as where it is co deliver the Teſtament of the 
in Debt by Teſtator, it he pleads that he hath delivered Literas Teſtamenrariu, 

3 pet it is good, 7 E. 4. 3. 


de | | | 
Oyer of the Teſtament, the Entry upon the Continuance is quod querens profert Literas Teftzmentar's 
Br. Conditions. pl 15S. cites 1) E 4. 3. per Littleton & Brian. So upon Obligation zo deliver Deed 
' Feoffment, it ſuffices that he deliver quandam Chartam &c. this is one and the ſame Subſtance. 
(* Roll ſoems miſprinted 9. inſtead of 17 .] 5 


2 gas e P co ,o, P A: ans 


3. 80 


3 the Lellee re-encers, the Condition ts perkormed for the E 


13 


oY So if the Condition is to deliver Letters Patents, and he loſes Br. Condi- 
them, and delivers an Exemplification. 17 E. 4. 3. tions pl. 5. 


S.P. by Brian. 


1 ik a Condition be to make a Feoffinent, a Leaſe for Years and Br. Condi- 
Releaſe ig a good Performance; Quere. 17 E. 4. 3. ons, pl. 159. 


| | Cites 8 C. 
& S. P. by Brian, of a Leafe and Releaſe, [not ſaying what Leaſe] quod Littleton negavit; But 


Brooke ſays it ſeems by other Books that the Law is with Brian, if it be a Leaſe for Years and Re- 
jeaſe. Co. Litt. 20). a: S. P. and ſays it is well performed, becauſe this amounts in Law to a Feotf- 
ment. | 


| Hes: 5. Ik the Condition be to grant the Reverſion of Tenant for Life 


or Bears, and he enters upon the Leſſee, and makes a F 8 = 8 
ect 18 
performed, 21 E. 4. 39. b. an Opinion contra, and they ſaid it was 
all one with the principal Cale there, which was akterwards 
ruled per Cur, as it is here; and fo this is a good Authority that 


it 15 performed. 


. Ak the Condition be to give Licence to the Obligee to carry Br. Cod. 
Trees that he hath bought of him, or other Things, ik he gives him 22% pl. 163. 


licence, pet although a Stranger who hath Righe therets diſturbs ag. & © 


Co) 8. & 10 
him, the Condition is performed; for it extends but to the Perſon s. C. & s. p. 


of the Obligor by the Words, 18 E. 4. 20. b. E . | 
ß nn OO ORR” 1 a 
7. Bur otherwiſe it had been, if the Words had been, chat he ſhould Br. Condi- 
have Licence fc, far this extends to all Strangers. 18 E. 4. 20. b. 16, tes 
S. C. Br. Licence, pl. 13. cites S. C. 


g. Ika Man covenants to give Licence to J. c. and he and Stran- The Ca'e | 
gers are bound, the Condition being to perform, or cauſe the Cove- ee, An 
nants to be perkormed, the Strangers ought to procure the Licence, by Indenture 
otherwlſe it is broke, although he gives Licence. 18 E. 4 18. b. wihB. and 


after wards 


A. and two Strangers became bound to B. to perform, or cauſe to be performed, the Covenants in the 


ſaid Indenture. In Debt brought againſt the Obligors, they pleaded that mY had performed the Co- 
venants &c. But Exception being taken to the Plea, becauſe two of the Defendants were Strangers ro 
the Covenants, they then ſhewed that the Defendant A. licenſed B the Plaintiff to carry &c. But Lit- 
tleton and Choke Lid, that they ought to ſay that they requeſted a Licence of the Detendant, and that 
he, at their Requeſt, licenſed the Plaintiff as above; for it he of his own Will, without any Requeſt 


| i them, did licence bim, it is no Performance of the Condition in them two &c. Br. Conditions, 


163. cites S. C. but not as in Roll. 


9. A Condition ought to be performed. in Subſtance ; As if the 


Condition be co withdraw, ſuch a Suit, a Diſcontinuance thereof is 
mat a |Performance, becauſe it differs in Subſtance ; for a Rerraxic 
9 2 in another Action, and not a Diſcontinuance. 20 E. 4. 


10. In Debt it was covenanted that A. recover certain Land, and in- 
feof” thereof B. and ſpall inroll the Deed, and then B. ſhall pay to him 40 


= Marks, and if he fails, that A. ſhall pay to B. 40. B. brought Debt, 
= and A. pleaded that he had infeoffed him of the 15 

do bim, Judgment fi Actio. And becauſe he did not deny but that he 
did not recover the Land, nor inrol the Deed, Judgment; per Knivet, 
wis is no Matter when you have accepted a Feoffment and Releaſe, by 
= which anſwer; Quod Nota; Ouære of his Opinion, Br. Conditions, 
pl. 76. cites 39 E. z. 5. : 5 


and, and after releaſed 


* 


It. It the Defendant be hound to make Recognizance of 20 J. by a Day, 


E and he pays the 20 l. at the Day, and does not make the Recognizance, it 


ſuffices; per Culpeper, which the Court denied. Br. Conditions, pl. 41. 
dies 12 H. 423 Ts 


12. And 
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144 Condition. 


12. And per Hank, it a Man be bound 7o znfecy arother of the 174. 
nor of D. and he infeoffs him of the Manor of S. Which is of greater Pq. 
lue, the Condition is not performed. Ibid. 
13. Debt upon Obligation, the Condition was that if F. F. & yy, 
aii ſi qui fuerint Fecſfati dicti J. F. ad ſiium Uſum de Manerio de B. 
releaſe totum jus ſuum T. F. Filio dicti A. F. and deliver the Releaſe 10 
the Plaintiff to the Uſe of the ſaid T. F. citra tale feſtum, quod tunc &. 
and he ſaid that at the Time Confectionis Obligationis, there gg. 
not any Feoffees, but F. F. was ſole ſeifed, which . H. has releaſed betcrs 
the Day, and delivered it to the Plaintiff to the Uſe of the ſaid T. Iv 


Judgment; and did not anſwer if there were any Feofſees in Tine paſſed, 


but in the preſent Time; and by the beſt Opinion, this Word (F 
in this Caſe ſhall be taten for the preſent Time, and ſo the Plea good; hut 
per Priſot and divers others, it thall be taken for the Preter Tenſe, there. 
tore quære, becauſe it is not adjudged. He may have Feotlees who were 

diſſeiſed before, who ought to releaſe. Br. Conditions, pl. 1). cites 
35 11.-6. 11. 15. 


14. But it was agreed that Deg! & conceſſi in Deed of Feoflment is 


taken for the preſent Tenſe. Ibid. SEE WAGs Ls 
15. And it was agreed that if a Man gives all the Pikes in ſuch a Poul, 


or all his Goods fi gue fuerint, this ſhall be taken for the Preſent Fenſe, 


and for ſuch Pikes or Goods as he then had; But the Caſes are nor alike, 
per Priſot and others. Ibid. 1 us 8 
156. If a Man be bound 20 ſuffer F. N. to recover in Formeden brought; 
there if J N. be onſuited, and brings other Formeden, the Obligor is not 
bound to ſuffer it there; tor Formedon brought is the Formedon hich 


was pending at the Time of the Obligation made. Br. Conditions, pl. 


223. cires 21 E. 4. 52, 53:-:: e | 
17. In Debt, P. B. was bound o make Eſtate of 40 J. Land per Ann. 
to a certain Perſon, to the Intent that if R. Son of the ſaid P. B. died, l. 
wing P. the Father, that then the Feoffee infeoff the Feme of the ſaid R. 
and aſter P. died, and R. and his Feme ſurvived ; and per Davers, Brian, 
and Fineux, the Condition is well performed, becaufe the Intent is ob- 
ſerved, vix. that the Feme of R. ſhould be inieott'd if R died in the 


Life of P. his Father, and now R. did not die in the Life of P. but fur- 


vived him, and therefore the Bond is ſaved; Quære inde; for contr: 
Rede & Vaviſor. Br. Conditions, pl. 136. cites 9 H. J. 17. 


72 & 18. Chriſtmas 153 2, without Iſue Male of her Body by R. B. begotten, he tles 
adjudged the laid Bond, and before the ſaid Feaſt, F. M. did die without 1 


5 Male of her Body then living; the Plaintiff replied that J. MH. had |ſit 
cordingly. H. and that before Chriſtmas &c. ſhe died, the ſaid H. then living, cwh0 
likewiſe died before Chriſtmas ; and upon a Demurrer it was adjudged that 
the Plea in Bar was good, and the Replication ill, the Queſtion being, 
Whether the Words (then living) ſhould relate to the Death of J. er 
bo Chriſtmas? And. 1. pl. 1. Paſch, 26 & 2) H. 8. Bold v. Mo- 

ineux. 5 8 „„ 
19. If a Man leafes Land upon Condition that the Leſſee all rake the 
Ditches, and does not ſay how often, there if he rakes them once he has 
performed his Condition and Covenant; quod nota. Br. Expoſition, pl. 
2. cites 27 H. 8. 6. per Fitzh. . 3 ͤͤͤĩ ð˖„- 
Cro. E. 539, 20. Condition to pay 15 J. at Mic haelmas, and 15 l. at Lach-Da, ani 
pl. 23, 39 fo from thenceforth yearly during the Life of R. H. or until the Defendani 
oo. 8 Hall lawfully advance one L. H. to ſome Benefice &c. The Bithop preferred 
ar ws L. H. before Michaelmas next after the making of the Bond, yet 05 
pay 151. at that the two firſt Pay ments ought to be made notwithſtanding. mo 
Mich. | | 


D.14.b. 18. Debt upon Bond conditioned, that if F. M. ſhould die before 


pl. 104 8 C. j;ving, then the Bond to be wid; the Detendaar pleaded in Bar, that after | 
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1 45 
65. pl. 47. Mich. 2 and 3 P. & M. Counteſs of Warwick v. the Biſhop 4 54 13 
ot Coventry. 5 8 „ ray” Def : 
gant pleaded, that L. H. was preſented to a Bene fice before the firſt Feaſt of St. Mich. 


no Plea, for the firſt 15 J. is ro be paid notwithſtanding; becauſe the Limitation (until he be advan- 


ced) goes only to the ſubſequent Pay ments. — Noy 64, 65. S. C. adjudged accordingly ; [for the two firſt 
Peaſts are abſolute. | 


21. Except conſtrued to ſignify Saving in a Condition. Mo. 113, 114. 
pl. 254- Paſch. 20. Eliz. . | 
22. L. Bargains and ſells a Manor, and covenants t acquit, or other= 
wiſe ſave it harmleſs from all former Bargains, Sales, Incumbrances &c. 
made by any Perſon, except the Fffate f M. and ſuch Eftates as ſbe has 
' made which will determine by her Death M. after grants Part of the Ma- 
ner for three Lives ty Copy of Court-Roll ; M. dies. The Court held, 
that this Grant by Copy made after the Bargain and Sale cannot be cal- 
Jed a tormer Incumbrance; and though it does not determine by the 
Death of M. according to the Intent of the Exception, it is not within 
the Intent of the Words (tormer Grants) and the Exception is added 
only to quality the Covenant, and therefore ſhall not be expounded ſo as 
to extend it further than the Words; but a Grant by Copy is an In- 
cumbrance. Sav. 714. pl. 154. Mich. 26 & 2) Eliz. Lovel v. Luttrel. 
23. Ferffment to the Ule of B. in Tail, provided, that if the ſaid B. do 


go avout to avoid any Eſtate or Demiſe by Copy made, or to be made of the 


Premiſſes, or any Part thereof, that then his Eſtate ſhall ceaſe. B. en- 


tered and levied a Fine Sur Conuſance de Droit Come ceo &c. of the 


Land; per Cur. tis no Offence againſt the Proviſo, for the Words 
(made or to be made) do not extend to Eſtates made or limited by the 
{aid Feotimenr, but only to Eſtates before made and to be made after- 
wards. Le. 207. pl. 288. Mich. 32 & 33 Eliz. C. B. Bradſtock's Caſe. 
24. A. enfeoffs B. upon Condition, that B ſhall make an F/tate in Frank- 


Marriage to C. with M. Daughter of A.; in this Caſe B. cannot make an 


Eſtate in Frank-Marriage, becauſe the Eſtate muſt move from the Feoffee, 

and the Daughter is not of his Blood, but yet he muſt make an Eſtate to 

them for their Lives, tor this is as near the Condition as he can; ſo *tis 

it the Condition be to make to A. (which is a meer Layman) an Eſtate 

in Frank- Marriage, yet mult he make an Eſtate to him tor his Life. Co. 
25. A Diverſity is to be underſtood between Conditions that are 70 1 

create or to deſtroy an Eſtate, for a Condition that is to create an Eſtate 91 3 * 

is to be performed by Conſtruction of Law as near the Condition as may Same Diver- 

be, and according to the Intent and Meaning of the Condition, though fity taken 

the Letter and Words of the Condition cannot be performed; but other- hd admitted 

wiſe *tis of a Condition that deſtroys an Eſtate, for that is to be taken Co dogs 

ſtrictly, unleſs it be in ſome certain Caſes. Co. Litt. 219. b. as 

26. Debt on Bond with Condition to give and grant to A his Heirs and 

Aſſigns. Detendant pleads he has been ready to give and grant, ad- 

judged ill; for he muſt plead that he did it, otherwiſe had it been, if 

the Words had been, as Counſel ſhould deviſe. Brownl. 75. Trin. 11. 

e ry, Felt. V 
27. Conditions are Hridti Furis. Litt. R. 128, 129. per Vernon J. Once ai. 

Mich. 4. Car. — Eſpecially when they are to defeat Laue Arg. charged are 

Roll R. Jo. Mich. 12 Jac. in Caſe of Whitchcock v. Fox. ger ber 


ever, per 
2 Buls. 292. S. C.—— Where general Conditions tend ib the Beneft 


8 e 
7 of the Party they ſhall 
generally; as a Condition not to alien, but to his Wife for her 4 at Ha * ce Frog, 
to one of his Children. 


ite, and for the Reſidue of the Term 
This Condition ſhall be extended WI s th the pr 
becauſe for his Benefit ; but where ene, 
Arg. 2. Buls. 290. cites 39 H. 6. 9. 


it is to the Prejudice of the Party it ſhall be conſtrued ſtrictly. 


Pp 23. Leaſe 


and adjudged 


— — 


— I 


1 
* 
: 
: 
7 
i 
ii 
' 
1 
. 
. 
: 
| 
it 
is 
1 
'| 
ii 
+ 
| 1 
\ 
7 
7 of 
* 
— 
p. 
. 
( 
: . 
| 
[13 
4 
1 
ö 
w_— 
| 
*T 1 
1 
; 1 
A 
FA 
' 
1 
1 
:. 
1 
| 
1 17 
fx 
h 
v5 
| 
* 


1 
£ 
\ " 
Ul 
1 
« [ 
. U 
1 
[ 
? l 
fi —1 161 
. 
' 
'S. 11 
| 1 ul 
1 Ig! 
1 ? 
: \ 
- [ 
| 4h 
is 
0 i i; 
/ G 
: 
4 iT ! 
| N 
' 
_ 
= 1 
1 
| 
F \ 
1 
i 
: : 
: ' 
: : , 
* ' 
7 
70 : 
| 
: 
U 
+ 
t 
: \ | 
: 0 
1E 
W177. 
1F N 
i 
\ \ l 
, 4 
1 . 
1 
8] 
' 
”w 
| [1 
. 
! 0 
y 
1 
ol 
F [1 
= 
1 wn 
* 
þ ( 
8 | 
N 
N & 
il 
: | 
. 
1 
| 
x 
' 10 
: A 
l 
- v [] 
pi „ 
J 
1 
j 
Wi: i 
£ 
Wi K 
1 
13 
1 1 
2 
L 
L 
. | 5 
Yr 
© | : 
- | p 
© I Is 
/ 
: = 
ö « 
: _ 
6 
0 A 
' if 
: | 11 
1 } 
in 
- 
" 
- 
8 | | 
1 i 
17 { 
- 
T7 | 
: 11 
4 ! 
7 
i 
! 4148 
. 
1 1 
: $f 
1 is 
1 | 
: 
3 Pons © 
AI. 
[ 
Uh. 
7000) 
x eb! 
1 710 
i NJ. 
18 1 
"Me j 
14 ot 
nt 
1 
; 
1 I 
' LN 
[ 101 
ö att 
; 
1 4 
131% 
Th” 
1n 1 
$00 
| i 
Ie 
17 
1 
It 
i 
N ir 
Ha 
4 
9 
i. 
lt 
Ft, 
At | 
1 
Ua 
7 0 
e 
161 
197 if 
I 
Nine 
U 14 
HIER 
11 
enn 
II 
Wy 
ORE 
A 
7 ö 
! Int 
. 
{ 
10 
0 
N 
1 4 
15 
7 wy 
41 
8 
Weil 
9895 
0 
o " E 
. 
1 
1 +48 
1 
ii 
. 
147 
i 
- lh 
3 4 
OM 
+ $4 
ev 36 
- 7 7 
1 
Mie 
4 1 
19 
WY 
1. 
F 1 
N 7 
1 A 
ILY 
+ 451089 
' RE 
þ 4K 
1 1 
1 
i" 24 
4 
N 
. 1 
1 1 
1 
. 
1 18 
«| H- b 
\ | (SES 
4 | | Nr 
1 
ö MH 
. 8 
i a 
11 
1 10 
ls Wald: 
9 7:12 750 
: N 
, 14 | 
, „ 
| 
2 
* 110- 
, 
: {ld } 
LN! 
Di 
ER 
: [3146 
jm 
We 
it ' 
' 
4 N 
1 0h 
Fa e 
i 
77 i 
N 1 
15 * 
ff. i4 0 
1 19 H 
% F l r 4 
b/ \ N 
, 
1 th 
4 bo I 
1 N 
"8 
"6% 
, 1 
118 
= 4 &. + 
1 
Wo 1 
1 
1 
4 
= *” 
Ki 
s FD 
Y th 
1 
1 
1 + 
-* as 
4 7 „15 
* "ih 2. 
ab 7 x! © 
* . 
1 
4 © j 
Ting 
I.. 
q Mu 
165 9 
. „„ = 
Fil 8 
r N 
A* 4 
N 5 
=_ oo #3 
1 173 
Wy 
3? . N 
1115 
z fy : 
2 | 
b 47:00 
i 1 41 
Em 
5 * 1 1 
1 
N 
» , 


„ R O IT +» , 


146 Condition. | 


23, Leaſe by Baron and Feme and another Feme ; Leſſee coveng;.. 
by the ſame Indenture to fud ſufficient Man's and Horſe Meat to the Bow | 
and Feme, and to the other Feme, or to their Servants, at their coming i 
London, at his Houſe at Southwark; Baron and Feme die. The other 
Feme takes Husband. Per Cur. he is not bound to had Suſtenance "I 
the Husband, bur only tor the Wite or tor her Servants, and not ,, 

both at one and the ſame time, becauſe the Covenant was in the Dis; 
tive; but it was doubted if he ſhall find them Victuals tor one Meal 
at their coming, or for all the Time of their ſtaying there. 
Mich. 3 Car. C. B. Grange & Ux. v. Dixon. e 
29. In Debt upon Bond the Defendant prayed Oy er of the Conditio⸗ 
which was 59 J. upon the Birth of his firft Child by his Wife, er any 14; 
Woman, and averred that he had no Child by his Wife ; The Plaintif „. 


UNC 
only 
Het. $3: 


plied, that he had a Child by another Woman. Upon Demurrer the Court 


held, that it muſt be intended ot a Child by another Wife, and not 
otherwiſe ; and Judgment for the Defendant. Comb. 37. Mich, 2 Jac. 
2. B. R. Creſwell v. Trott. V e 
30. A Condition to pay Money when able 
Law ſuppoſes every Man ought to pay What he is able to pay. Cumb. 
445. Anon. at the Sittings before Holt Ch. J. 21 June 1699, 
31. Condition is to be conſtrued from the Intent of the Parties. 1 Silk 
171. pl. 3. per Holt Ch. J. Paſch. 13 W. 3. B. R. 5 
332. In Debt upon Obligation the Pefendant, upon Oyer of the Obliga. 
tion and Condition, which was for Payment of ſuch a Sum on or before (1th 
a Day, pleaded Payment at a Day before the Day mentioned in the Conditin, 
The Plaintiff traverſed the Payment, and concluded tothe Country, ty 
which the Defendant demurred, It was ſaid for Detendant, that the 
Traverſe was immaterial, for it Iſſue had been joined upon it, and found 
for the Plaintiff, it would nor have determined the Right ot the Cauſe, 
and the Cafe of Holmes and Brokett, Cro. J. 434. was cited; but per 
tot. Cur. the Traverſe is good, becauſe the Pay ment pleaded is according 


to the Condition, which gives the Detendant a Power to defeat the Obli. 


gation by Payment on any Day before tbe Day expreſſed, and Judy. 
ment was pro Quer. MS. Rep. Trin. 12 Annæ, C. B. Furnets 5, 


Killum. 


nn ee * 
. 


— 


(zk. a) How it ſhall be performed. The Intent ought 


to be performed, 


I, | be a Sheriff arreſts a Man upon a Latitat, at the Suit of 3. S. 


| Note, that 
2 _ 1 iſſuing out of B. B. and lets him co Bail, and takes an Ov 
ed by *ar- ligation for his Appearance, of which the Condirion is, Thar it b. 


| that if J. N. appears in B. R. ſuch a Day the next Term, that then the Dbligatiol 
des not Chal be void; and the Obligor appears at a Day in the ſame Cerm. 
come before betore the Day mentioned in the Condition, ar che Suit ot another 

oY þ «4+ Man, which is an Appearance in Law for all Suits which ſhall bt 
- <vithinow Commenced againſt him the ſame Term, yet becauſe this is an I} 
Quarter of pearance by a Fiction in Law, and not an actual Appearance at tif 
a ear, that Cay, the Condition is broke; for, perhaps, if he had actually ap 


he , peared, ſpecial Bail would have been required. Palch. 15 Ja. 
in 4ol. and B. B. Sir Richard Buller's Caſe, per Curiam. | 
he apprar'd | * — inn n 


beſore the King himſelf, and therefore was condemn'd; for he ought to Ka appear'd bef:re fle 


Ju Vice 


— 


1 


is to pay it preſently; for te 
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ne in Curt; and not before them but of Court, nor before the King himſelt; Quod Nota quia Con 
* - = * x © 5 J Mn * 
Gitio ſtricta. Br. Conditions. pl. 208. clies 8 H. 4. 6. | 


2. Tf A. and B. ſubmir themſelves to the Award of J. S. ok all Br Condi- 
Actions cc. and A. hath an Action depending againtt B. ot which there ae .0x 
is a Continuation de Termino Paſchæ uſque ad Terminum Trinitatis, EE In and 
and the Submitlion and Award are (*) made between Paſch. and [Octab.] * Fol 42. 
Trinitatis, and the Award is, chat he ſhall retract his ſaid Suit, and 
aſter A. at Trinity Term does not further purſue his Action, but? C ae 
W !uffers it to be diſcontinued, this is a gon [2crtormance of the Award; Wee 
© for the Intent of the Arbitrator was not that he ſhould make a legat » Diſ-ouri- 
©” Retrarit, but that he ſhould not proiecute the Suit further, 21 Ed. yuence for 
4. 3%. ädzudged. 5 5 85 1 
pPlea was adjudg'd not good; for Nonſuſt nor Diſcontinuance is not a Rerraxit; because upon a rants 
me Party ſhall be barr'd, whercas in the other Cafe he may commende his Suit de Novo, and af- 
terwards the Judgment was affirmed. —— Cro. J. 525. pl. 12. Hill. 16 Jac. B. R. Gray v. Gray. 
Ir was agreed that the Award being that he ſhould not proſecute in ſuch an Action in the ſame Term. 


Ns 


© that the Entry of Continuarce from Term to Term is not any Breach. 


3. Jfthe Condition of an Obligation be to ſtand to the Award of Le. 320. 
J.. who awards that he thall pay 20 Io the Obligee, and he pays it p.55. 

© the Wile of the Obligee, and ſhe accepts it, pet this is not any 4 40, 
Hertormance without alleging more. Hil. 32 Cliz. B. B. between the Plaintiff 
Freud and Batte QD)uDR&eD. | | 1 5 


lau ful tor the Leſſee peaceably &c. to enjoy the Land, and after the bl. 15 Co⸗ 
Letlor enters tortiouſly upon the Leſtee, and ouits him, vet this * * 10 1 
Breach of the Covenant ; for the Intent was, that he ſhould enjoy the Piaintiff 
it without the Interruptian of the Leftor, . 39. B. N. Cre's Caſe without 
ndjüdged. e 355 e Argument. 


Sce 


(U. a) pl. 11. 8. C. 


| 5. Ta Yan leaſes a Houſe and Land, upon Condition that the Cro. E 538. 
E Lefice thall not Parcel out the Land, 8 any Pher thereot, Bom oo pl 57. Mich. 
| Houſe, and after the Leſſee leaſes rhe Houſe and Part of the Land to A. 5 23 
and After leaſes the Reſidue of the Land to C. this is a Breach of the arm 5. 


Separation of the Land iron the Youle, and tif the firſt Grant be, cz 
not a Forteiture, the ſecond 18. Dill. 41 El. B. R. between n, Wage. 


and Marſh ddjudged in a Writ of Error. 
Condition 


was broken, and that it is all one where the Houſe is divided from the Land . 1 
4 5 d N ene NRoule 1. 0 | 1d, and where th | 
| divided from the Houſe, and it is a Breach both within the Intent and the Weds © bur Alias 
3 adjornatur, ard afterwards it was adjudg'd for the Plaintiff. ——-— 2 And. 42. pl. 28. 8 C. in CO 85 
© held accordingly.--—- Ibid, 90. pl. 54. S C. & S. P. held accordingly.— Mo. 425. pl 594 8 8 
YZ C. B. and S. P. held by all the Juſtices accordingly. e 5 i 9M 9 ny. 


greed Clears 


ly that the 


6. Ma Pan makes a Feoflinent in Fee to B. of all his Lands, and Cro E. 
| 25 * 0 . 1 | 4 | E. AA 
after bargains and ſells the ſame Lands to him for further 8 pl 8 Bag 
and after the Feofior covenants with the Feoffee ro make ſuch tur- g Helges, 
ther Aſſurance ot all ſuch Lands that he hath bargained and fold tg Is 1 4 
um as the Counſel of the Feoffee thall deviſe, and binds him to inks te 
5 eg the Covenants; m- 7 10 Counſel deviſes, that he ſhall in 

«a common Recovery, he is bound to perform it; for thou Arr 
aa un lend to make an Aliurance ok all Lands that he 4—— 15 Cn be 
Þ nd fold, and he hath nat bargained and ſold any Land, for the wards by I. 
Diner Sale Was void, being made after the Feoffinent, aud ſo ng bentare bar- 
" = mnt in ſtrict Expolition ot Law; pet it is a Bargain 33 


und Obiigec all 


_ ©. 
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4. Ik a Leſſor covenants With his Leſſee for Rears, that it ſhall be Cro. E. 524 


lia, C. B. 
Condition; For by the Word (Parcelling) is intended a Diviſion or Curtis s. C. | 
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- ps, _ 2 FE — . — 1 5 e 5 Wee, Ar DOR 
his Landsin and Sale in Appellation to which the *Zovenant ſhail have Reſet: 
U. and cove- ęnce. D. 43 Eltz. B. B. between Hodzes and Lane adzudged, 


— 


— . SS 


nmants ro 


make further Aſſurance of all his Lands. The Bre ich aſſigned was in not miking further Affataes 
of tho'e Lands, bur by the Feoffment prior he had rot any Lands there at tl e Time of the Bare, 
and Sale, and conſequertly the Breach is not well aſſighed, and ſo held all the Court. But if one iy. 
feoffs another of his Lands (Generally} and afterwards bargains and ſells them by Name, and coverg oy 
to make further Aſſurance, he muſt make Aſſurance accordingly, wherefore they were of Opinion 
reverſe the ju gment, but the Matter was referred to compromiſe. | | DM 


J. Ik a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, or 
other Thing belonging to the Houſe, to one who ſells Coals, not that 


he himſelf will fell Coals there, and after he leaſes all the Howe to 


one who fells Coals, he hath broke the Condition. M. 8 Jac. B. B. 
between Chin/ley and Bonner Plaintiffs, and Za»gly Detendant, ad. 
judged, for he hath broke the Intent. 9 5 
g. It a Leaſe be made on Condition that if the Leſſee be diſpoſed to fi. 
the Term, the Leſſor ſhould have the firſt Offer or Advancement, hepjnyy; 
therefore as much as another will give. If the Leſſee, being diſpoſed tg 
ſell the Term, a Stranger offers him 10s 1. for it, he need not tell th; 
Leſſor how much he is eſter'd, but ask him generally if he will give ſo much 
for it as another will, and if he ſays No, he need ſay no more to him, 
but if he ſays Jes, then he ought to ſhew certainly what the other w gt 
more &c. Per Shelley. D. 13. b. 14. a. pl. 65. 68. Trin. 28 H. 8. Anon. 


9. And if the Leſſor, when he is ask'd the Queſtion, anſwers that /: 


will rake Time to conſider of it, the Leſſee is not obliged to wait ſo long; tor 


ir may be another will give him 100.1. immediately, and it is not req 


ſonable to deler the Sale, but the Leſſor mutt ſay Yes or No preſently, 


and ſo the Condition is then determined &c. Per Shelley and Fitzhet- 


bert. D. 14. a. pl. 68. Trin. 28 H. 8. Anon. 


8. C. cited 10. In every Condition a reaſonable Intention ſcall be conſtrued, though 


per Cur. the Words ſound to a contrary Meaning; as it I grant to B. an Annut 


— 2 till B. has purchaſed 55s. Rent, and B. purchaſes 5 5. Rent jointly with 


"Cars AB 7 5. this is no Performance; for my Intent was that B. ſhould purchaſe 


to his own Profit and Advancement only. D. 15. pl. 79. Trin. 28 H.8. 


S. P Br 11. A Condition was to purchaſe 5 c. Rent to J. S. and his Heirs; 
Mortmaine, H. has 5 5. Rent iſſuing out of F. S's Lands. A Releaſe of all his Right 


Hh on E. Ons in the Land is Performance ot the Intent of the Condition. D. 15. pl. 
5 | 2 5 oVe. N | | | 


80. Trin. 28 H. 8. : 


The De- 12. An Obligation was conditioned to deliver the Plaintiff an Olli. 


fendant tion, in which he was bound to the Deſendant before ſuch a Day. The 
covenanted Defendant ſues the Plaintiff upon that Obligation, and recovers, and after- 
b wards and before the Day he delivers the Obligation to him. Wray and 
be cancelled the other Juſtices held this to be no Performance, for the Intent was 
uon Pay- that he ſhould have the Obligation for his Diſcharge, which is not by 


ment of a 2 W , 5 : 
3 the Delivery of it at the Day, for it is transferred in rem judicatam; 


ſuch a Day. and notwithſtanding the Delivery of the Bond, yer he may have Bene- 
Afterwards, fit of the Judgment. Cro. E. 7. pl. 3. Trin. 24 Eliz. B. R. Tea's 


before the Caſe, 
Day, he 5 Pe Y . 1 3 
took out Execution, but at the Day appointed he tender d the Statute to be cancelled. Reſolved that 
this was a Breach, for after Execution he cannot deliver up the Statute to be cancell'd in the ſame 
Plight as it was at the Time of the Covenant; for as Twiſden J. ſaid, this would be to keep the Ker- 
nel and deliver the Shell. Sid. 48. pl. 75. Mich. 13 Car. 2. Robinſon v. Aunts. Raym. 25. Ko- 
binſon v. Amps. S. C. * for the Plaintiff, niſi &c.— Keb. 103. pl. 198. S. C. adjornatur.— 
vid 118. pl. 24. and Judgment niſt.——Gouldsb, 177. in pl. 111. S. P. cited Arg. to have been ads 
judged accordingly. | : 


Le 52. pl. 13. If a Man covenants that his Son, then within Age, & infra Ann 
67 0 nubiles before ſuch a Day ſhall marry the Daughter of F. F. and ht 6 


marry ber accordingly, and after at the Age of Conſent he diſagres 6 


. OE ny 


. Fs © 
as K 


Condition. 


149 
he Matriage, Yet is the Covenant performed; tor it is a Marriage, meas ba 
ind ſoch a one as the Covenantee would have, untill the Diſagreement. ** = 
Ow. 25. 29 Eliz. Fenner's Cale. - 5 5 
14. If A. is bound to B that F. F. (who in Truth is an Infant) ſhall 
er a Fine betore ſuch a Day, which is done accordingly, and afterwards 
= tle ſame is reverſed by Error, yet the Condition is performed notwith- 


ttanding. Arg. Le. 54 at the End of pl. 67. Paſch. 29 Eliz. C. B. 
| ; 15. A Bond was condition'd zo plead an iſſuable Pha in ) Days. An 
uable Plea wwas pleaded and drawn in Paper, hut not entred 0 Record, 
a4 theretore the Court (abſence Anderſon) held the Obligation forfeit- it 
| cd. Gouldsb. 50. pl. 11. Paſch. 29 Eliz. Drury's Cafe. 5 P 
f 186. A. makes a Feffment in Fee to B. upon Condition, that if A. If B. in * Þ 
f E -oithia a Near after the Death of B. ſpall pay 10⁰ . to the Heirs or FE xecu- Caſe, ha 4 | 
! ers of B. that A. may re-enter ; B. makes a Feoff ment of this Land 70 C. not made 11 
7 and B. makes his Teftament, and makes his Wife and his Heir: bis Hxecu- this Feoff- 19 
5 E ws, and dies; A. within a Year after the Death of B. by Agreement 3 e (hl 
„ nich che Heir of B. at a Time and Place limited tor the Payment, pays ple Pay- I 
h title lool. to him; ad by the laid Agreement, A. is immediately to have ment had Ui 
; E vack 301. of this 1001. and all is done accordingly ; the Entry of A. been ſuffi- Ik 
2 = upon C. is not congeable z ſo adjudged and affirmed in Error; tor this ex » de- |. 
4 = eolurable Payment is not a Payment of the 100 1. but of 7ol. only; and As fo 9 
by E the Law will not allow ſuch Fictions and Colours to the Prejudice of a the Heir of 0 
8 za Perſon. Jenk. 261. pl. 61. 39 Eliz. Goodale's Cale. 5. wight — — 
2 | | | by PreJualce 10 
* 4 himſelf, and one Executor may prejudice the other ; for they repreſent one Perſon ; bur 15 ee 1 i 
5, cannot prejudice a 3d Perſon Ibid. 262. S. C———5 5 5 93. b. 5,0, and >. EF: ache d. = Fl 
Cle Cro E. 383. pl.  Goodale v Wyar. 8 C. adjudg'd and aftirm'd in Error. — Mo. 708. pl. 989. | bl 
| 5 C. adjudg'd and affirm'd in Error. —Poph. 99. pl. 2. S. C.-— Gouldsb 176. pl. 111. S. C. ad- 10 
70 ; judg'd. Co. Litt. 209. b. S. C. & S. P. S. . cited by Hobart Ch. J. Godb. 299. (ll 
Ut „ | ah b | | %%% Tf ens | 1 
1 17. The Defendant /eafed Lands to the Plaintiff” for 6 Years, and co- 19 
laſe | venanted that he ſhould enjoy it during the Term quietly and without Inter- 1 
[8 E rt uption, and diſcharged from Tithes and other Duties, and if the Tithes 1 
irs; ve re demanded and recovered againſt him during the Term, he ſhould retain * 
oh: WI # %s Hands Jo mich of the Rent as the Tithes amount to, and ſliewed 1 
pl, that 42 Eliz. the Parſon ſued him tor Tithes there growing 29 Eliz. Tk 
F All the Court held that the Sit, though after the Determination of the 1 
14. Term, was a Breach of the Covenant, tor he did not enjoy it diſcharged I's 
The within the Intent ot the Covenant; but becauſe it was not alleged that iM 
frees the Suit was lawful, or that the Tithes were due, tor he was not bound to 1 
"and diſcharge him but from illegal Suits, and ſo the Breach was not well aſ- 1 
wad ſigned, it was adjudged tor the Defendant. Cro. E. 916. pl. J. Hill. 7 
x by 45 Eliz. RR. Lannigg v. Lovering. Ze eee oe lf 
tam; = 198. Debt on a Bond conditioned, that the Wife ſhould make a Will &c. Cro. E. 2). Wh 
Bene- The Defendant pleaded that his Wife did not make a Will; the Jury a pA ] . 
Tea's pound chat /e made a 17711, and that the was a Feme Covert at the Time & 6 "Efton 1 
5 = © making it; adjudg'd that though it is not properly a Will, ſhe being v. Wood. 7 
EP eme Coverr, yet ic 1 Vill within the Intent of the Condition, and S, P. ad- 
ne ſame good, Cro. C. 219, pl. 5 Trin. J Car. B. R. Marriot v. Kinſman. judg d. 
ie Ker- 19. Condition by the Husband, that if his Wife die without Iſſue with= 
. KE. ** to ears, to repay 500 l. ot her Portion. The Wife has Iſſue, and ſhe 
yy Y and her Children die within wo Years, the Baron ſhall not repay ; for the 
/ har ing Iſſue was Performance of the Condition. Sid. 102. pl. 8. Wind- 
bam J. cited it as the Caſe of Bret v. Pildredge. 1 
„ 20. A. was bound 79 pay at Mich. in Gray's-Inn Hall, to B. 50. 
he des (act ſaying 501. in Money.) A. at Mich. when the Gentlemen were at 
„% upper, came and tendered 50 1. Weight of Stone ; but adjudged no Ten- 
ns der; Cired by Twiſder | 
the ed by T wiſden as 


a Caſe which he remembered. Sid. 151. in 
pl. 19. Trin. 15 Car. 2. B. R. 


209 


21. De- 


— 


— U— — * 


— — — — -¶B Sas 


1 


" — 


170 


the Drought of the Seaſon. 


pl. 9. Tbomp- p37; 
| * N The Husband died. The Detendant who was Adminiſtrator to tbe 


Husband pleaded, that he made his Wife Executrix, and left Good, 


5 S. P. by 
f e 4 to appear ſuch a Day before the Fuſtices of Banco ; there if he appears, and 


iii. his Appearance is not entred of Record, he has forfeited his Obligation, 


Condit 


2 Jo 191, 21. Defendant covenanted, that the Plaintiff frond have thy =}, 


1 Part of all Grains made in the Defendant's Breuhouſe for 7 Tears, and 1, 
an V. 5 


ion. 


_y 


— — 


Griffith, Plaintiff aſſigns a Breach, that the Defendant did put divers .Ouanin, of 


8. C. and per Hops into the Malt, by reaſon whereof the Grains were ſpoiled ; ad judo 
tor. Cur. tor the Plaintiff; becauſe in all Contratts the Intention ol the Partie; 


the Breach jg to be conſidered, and it was the Intent of the Parties here, that (+ 
was well : 5 


aſlign'd; for Plaintiff ſhould have the Grains for the Uſe of his Cattle, which the. 


the Intent will not eat when the Hops are put into them. Raym. 464. Paſch. 3 
of the Co- Car. 2. B. R. Griffith v. Good hand. e 


venant was 


that the Grains ſhould be delivered without corrupt Mixture, which might render them unſervices. 


ble, and by ſuch fraudulent Mixture he had diſabled himſelf to perform the Intent of the Ag 


resment, 


and A his Covenant, and Judgment per tot. Cur. for the Plaintiff, The Chief J. before 


whom the Cauſe was tried, affirmed that it appear'd upon the Evidence that the Defendant had mud 
the Mixture with a Deſign to diſſolve the Agreement, that Price of Grains being uuch enhanced 9 
— Skinn. 39. Anon. S. C. held a Breach of Covenant. | 


3 Salk. 65. 22. Debt upon Bond conditioned, that the Husband ſhould leave his 
fe 80 l. at his Death, ſo that ſhe might peaceably enjoy it to her cn C, 


and Chattels to the Value of 100 1. and deviſed, that ſhe ſhould Day 
| herſelf. This Plea was adjudged ill, becauſe he might owe Debrs c 
a higher Nature, as on Judgments, or Statutes, fo that ſhe could get 
pay herſelf, and perhaps his Eitate was fo litigious, that it is better (6 
hos to renounce the Executorſhip, (as ſhe had actually done) and ſuc 


the Adminiſtrator. 3 Lev. 218. Trin. 1 Jac. 2. C. B. Thomaſon v. 


Wood. 


5 8 a. EF" n A 
—— 2 : 


(x a. 2) Where it muſt be effeQual. 


1. IF A. is bound to acknowledge a Statute, and he doth acknowledge 
I the ſame, but keeps it in his own Hands, this is no Performance; 


per Fenner J. Goldsb. 156. cites 20 E. 3. Accomp t. 
2. Note, it was held, that where a Man is bound in Recognizance “ 


Conditions, pl. 94. cites 38 H. 6. 117. „ 
3. H if a Man be bound in an Obligation, upon Arreſt by the Sherii, 


quod nota. Ibid. TER VV 

4 If a Man be bound to demiſe or relinquiſh to his Son 101. Land pe, 
Annum, and the Sow is outlawed of Felony in the Life of the Father, and 
the Father dies ſeiſed of the 10 l. Land; the Bond is not forfeited, tor this 
ſhall deſcend, though the Lord may take the Eſchear, Br. Conditions, 
pl. 140. cites 2 E. 4. 2. per Aſhton and Littleton, 

5. In Debt, where a Man is bound to appear at a certain Day 1% 
Writ, he ought to appear, and to have ſpecial Entry of his Appearan't, 
though the Writ be not returned; and it is a good Plea that the Bail l. 

_ whom he is bound kept him in Priſon till the Day of his Appearance W# 
paſſed. Br. Conditions, pl. 75. cites 9. E. 4. 23, 


6. Where 


Keep the Peace and to appear Menſe Paſchæ, and he appears, but his Ap- 
pearance is not of Record, he has not performed the Condition. Br. 


FVV 
C7 SPE E 


r 


6— FI EE STII. * — 
— — 


Condition. 181 


5. Where a Man is bound fo appear i# Bank upon Capies ſuch a Day, S P. — 1 
he ought to appear at the Day, and have his Appearance recorded, thee Boks w_— 
though the Sherift does not return the Writ ; and yet he has not Day in dant, that it 
Court. Br. Conditions, pl. 162. cites 18 E. 4. 17. does not ap- 


| 4 pear of Re- 
cord that any ſuch Writ was returned. Br. Dette. pl. 167. cites 8. C. 


6 — —„ 


„ Condition of a Bond was, that the Obligor ſhall Licence the Obligee 


F for 7 Years to carry Wood &c. If the Obligor gives Licence, and after- 
rerwards revokes it., or diſturbs the Obligee, the Obligation is forfeited. 
| g Rep. 83. a. cites 21 E. 4. 55. a. per Choke and 18 E. 4. 18. b. & 
) AE 8 5 33 fs vn ooo oo Te Rn 
: . A. gave Bond to B. to deliver up another Bond before Mic huel mas, S. E. by 
, _ evherein B. was bound; atterwards A. ſued B. on the Bond, and had Fudg- e 7 1 
| neut and Execution before Michaelmas, and afterwards at Alichaelmas A. Mich. 3 W. 
delivered the Bond. Adjudged no Performance, for it ought to be deli- 8 Kn 
. | vyered in ſuch Plight as it was at the making the ſecond Bond. Mo. Caſe of 
. 109. in pl. 989. cites Mich 21 & 22 Eliz. B. R. Brown v. Randal. Taylor 
e 8 


344 9. Debt by B. againſt S. upon Bond, conditioned, that S. the Obligor 8 a 

„ Fiaould procure the next Avoidance of the Arc hdeaconry of &c, ſo as B. the O- In r Nog 

i KH | Hiigee mig hit preſent. F. did procure a Grant of the next Avoidance, but verbis. 

ot before it happened, the preſent Archdeacon was made a Biſhop, ſo that now Goldsb. 45 

or | the Queen had a Right to preſent; Reſolved, that the Condition was pl. 27). S. C. 

| | not performed, and Judgment for the Plaintiff; 4 Leon. 61. pl. 155. nent“ Jus 
Hill. 29 Eliz. C. B. Bingham v. Squire. | ng ee: . 

i V 4 | | 5 . dant had 

| leave to amend his Plea. 

E 10. If A. is bound to preſent B. and he preſents him by Simony, yet the S. P. by Ho- 

© ZBond is torteited ; per Hobart. Noy 25. in Caſe of Winchcomb v. rac 17 J. 

I,, 1 5 1 


II. King H. 8. granted Lands to A. and his Heirs, provided that he S. P. by Ho- 
and they, perpetuis futuris Temporibus invenirent & ſuſtinerent duos Capel- bart Ch. J. 
lanos in Kkcclefia Parochiali de W. ad Orandum pro Animabus H. $. his 
Heirs and Succeſſors, & ad celebranda divina Servitia, & Curam Ani- 
marum Parochianorum; A. conveyed the Lands to B. and his Heirs upon 
the ſame Conditions, who eppointed two Chaplains, one of whom was never 
reſident there and did not perform his Duty. Ad judged by all the Barons, 
that this was a Breach of the Condition. See Litr. Rep. 94 to 97, and 
105 to 112 &c. the Arguments of the Counſel, and 129 to 139 the Ar- 
guments of the Barons. Trin. & Mich. 4 Car. in the Exchequer. The 
MS SCE IEEE EE i i A. 
12. An Award to enter into a Bond to another, it is not enough for the 
Party to bring a Bond written, and to ſay, I will ſeal and deliver to york 
this Bond; but he muſt bring the Writing with a Seal clapped upon it, 
and ſay, I deliver you this as my Act and Had; and if he omits the doing 
ok any one thing that is eſſentially neceſſary to the executing the Deed, 
he has not perſormed the Award; per Holt Ch. J. 12 Mod 533. Trin. 
13 W. z. in Caſe of Lancaſhire v. Killingworth; 2 _ 
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4 52 Condition. 
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(S. a) What ſhall be ſaid a Performance, and what , 


Forleiture. 


Br. Condi- 1. IF the Condition of a Feoffment be to inſeoff J. S. if he infec; 
tions, pl. J. S. and two others, this 1s no good Perlormance, but tie 
107, cn Condition is broke, 21 All. 28. 
ee the Feoffor enter'd for Condition broken, and J. S. ouſted him, whereupon the Feoſpo 
broneht Aſſiſe and recover'd. And Brooke ſays, Et fic vide, that he ought not to infcoff more than 
contain'd in the Condition. Br. Conditions, pl. 90. cites 36 H. 6.8. 8. P. by Billing. An An. 
nuity is granted until the Grantee purchaſes 5s. of Rent, and he purchaſes 5 s. Reur jointly wich 
another, this is no Performance of the Condition; but if a Condition is that if I purchale a Rent of TY: 
Habend' & Percipiend' to me and my Heirs, and a Stranger having a Rent of 5s. iſſuing out of 6 
Land, releaſes this to me and my Heirs ; the Condition is performed. Dy. 15. pl. 59, 80. Trin. 
28 H. 8. 1 | $ I 


ary * = * 41 by * = 3 
o | * a ? a os nnen RE I EE ECT : 
x 2 . —5 3 $4 X — & - a * NOS REY 9 1 . Ved, LL TS 1 
9 SOT EASE EE TSS, ON ns So SSOP ͤ 7 Se ts ae aa ang can on | 
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Hob. 134. 2: Tf the Condition be, that whereas B. hath bound himſelf Appren 
pl. 180 mm tice to the Obligee [Obligor] for ſeven rears, ik the Obltgor tctan, 


"KY Jac 8 


9 888 (U. better to learn the ſaid Art, this 18 a Breach ot the Condition: tho 
F 


v) pl. 1»2+ 3: put ver to any other; for the putting an Apprentice to another, 1s 


8 Co aſſigns over the Reverſion to two, nd one of them, at the End of the 
judged for Term, comes to the Lefſce, and demands the Deliverance of the Poſ- 


146d per Wiſe he hath forteited Joint 
tot Cur. for tenant Ig ſufficient fox both, aſch. 16 Jac, B. R. between /e. 
the e Payn adjudged. N rr. 


—ů — 


272. pl. 381. Ingin v. Payn, 8. C. adjudged, 


4. If A. be bound 70 infeoff me, it is no Plea that he has infeeffed F. &. 
by my Command, for J have no Action to recover it from him 3 % it he 
be bound to pay me 10 l. Payment to J. F. by my Command is a good Pit, 
becauſe I may have Debt or Accompr againſt him; per Wang ford, !9 
which Billing agreed. Br. Conditions, pl. go. cites 36 H. 6.8. 
5 Annuity granted guamdiu the Grantee ſhould be friendly and 
obliging to the Grantor, there if the Grantee /abours to put the Gran 
out of Service, this is Forteiture of the Annuity. Br, Conditions, pl. 
148. cites ) E. 4. 16. 5 — 
6. Condition of a Recognizance taken before the Mayor of London 
was, 70 deliver ©niet Þoſe/fron at the End ot a Term to the Mayor to 5 | 


= ls aa * 
. : % 4 


e x89 


"RJ 
* 


be ot J. S. &c. The Key was delivered to the Mayor, the Houſe 
empty and the Doors locked; but within an Hour after a Perſon claim- 


ing Kight to che Houle, and whom the Obligor was ſuppoſed to favour, 
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engted the Houſe at a Shop Door by a Key he had kept a long Time; 
whether this was a Performance dubitatur. See D. 219. pl. 9. Mich. 3 
& 4 Eliz. Parry v. Smith. F ” ; 
7. A. ſeiſed of Lands in Fee his Iſſue two Sons, and deviſed to his Le. 298 pl. 
$ youngeſt Son certain Lands in Tail, Remainder to his firſt Son on Con- + chars wy 
4 dition not to alien or diſcontincte, but for Jointure to his Wife or Wives, ep. N 
and only for Lite or Lives of ſuch Wife or Wives. Deviſee levies à Condition 
© Fine to a Stranger, and by Deed declares the Uſe to himſelf and his was broken 
* W.ite and to the Heirs Male of his own Body, Remainder to the Heirs — bee ; 
bl E of his Father, and avers that this Fine was tor Jointure of his Wife ** eee 
I E adjudged that the levying the Fine is a Breach ot the Condition. Mo. the Deviſce 
22. pl. 353. Mich. 27 & 28 Eliz. Rudhall v. Milward. 9 to 1 
v „Vb %% ᷑ ũͤ -üä 2 Cn fo 
do make a Jointure to his Wife; now he has exceeded his Allowance, for he himſelf might have made 
E a Jointure to bis Wife indefeiſable by Fine d po a Grant upon a Render for Lite &c. But this Fine | 
with the Proclamations is a Bar to the Former Entail which was created by the Deviſe, and has created 
a new Entail, ard the former Tail was barred by the Fine againft the Intent of the Deviſor ; alſo by 
je this Fine he has created a new Remainder, ſo as his Iſſue, inheritable to this new Entail, might alien 
g and be unpuniſhed, which was againſt the Meaning of the Deviſor. N ; | 
n e : 5 1 5 ä 2 | 7; © a . n 1 5 
j 8. If a Covenant be to make an Eſtate to A. and it is made to B. to the Obligation 
00 Le of A. Periam ]. ſaid he doubred if it was good or not. Godb. gg. in us Condi- 
| | 6. Mich. 28 & 20 Eliz. C. B 5 e | A | tioned, that 
he pl. 106. Mich. 28 & 29 Eliz. C. B. N J. K nale 
0 | _ 5 3 EY | 5 | an Obligation 
14 to the Plaintiff before Mic hae lmas, that then &c. the Defendant pleaded, that J. S. made the Obligation, 
| ard ſealed and delivered it to another as his Deed to the Uſe of the Plaintiff; and it was adjudged; that it 
Ve was no Performance of the Condition, for the Meaning was, that it ſhould be a good Deed to the 
of Plaintiff, and perhaps the other will not. deliver it to the Plaintiff. Cro. E. 143. pl. 9. Triu. 31 Eliz. 
l5 C. B. Pcaſe v. Draiton. _— „%%% yt Sad, i | eh OT 
be 9. Debt on Bond with Condition to give and grant to A. his Heirs and 
"= Athgns, detendant pleads he has been ready to give and grant; adjudged 
ar, ill, tor he muſt plead that he did ir; otherwiſe had it been if the Words 


had been as Counſel ſhould deviſe. Brownl. 15. Trin. 11. Jac, Chapman 
10. A Man makes a Feoffinent of Lands in five Counties, with a Condi- 


"6 tion of Re-aſſurance. A Re-aſſurance is made of Lands in four Counties; it 
the is a Breach of the Condition bur only for the Lands in one County, and 
Ye a good Performance tor the other; reſolved by Hobart Ch. J. Coke Ch. 


J. and Lord C. Egerton. Mo. 823. pl. 112. 14 Jac. in Canc, the King 

v. Howard. %%% %%% 8 

11. Condition that a Conveyance ſhall be to A. B. and C. to the Uſe 

of D. and the Heirs Male of his Body, the Remainder to the Heirs Male 

of E. The limiting the Remainder to E. and the Heirs Male of his Body 

is no Performance, for they agree not to the Words of the Condition. 

Het. 197. Trin. ) Car. C. B. Stone v. Tilderſſey. REA, He. 

12, Debt ſur Obligation, the Condition whereof was, 20 leave and 2 Jo. 133, 


{ he joins him with two others as Executors ; The Obligee dies inteſtare, V+ Pitt. 

Plea, The Adminiſtrator of the Obligee brings an Action on that Bond; the 5 A. ya 

J. to eee WV hether that were a Performance of the Condition. an 8 | 

2 Show. 69. pl. 54. Trin. 31 Car. 2. B. R. Impe v. Pitt. Deviſe is ne- 
* 3 wa, | 1 | | eſſar ro : 

and anſwer to the Condition, and Lepacies may be given by the Will; and if not the Def cemlary 

«anti! nen it. The Court inclined for the Plaintiff, ſed advifare yulr. ot the Uelendant ought to 
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bequeath unto the Obligee, the third Part of his Eſtate &c. the Obligor 134 Jmpey | 
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154 Condition. 


Shinn. 42. 13. Two Men and their Wives join in a Grant of their Wives Land 

pl 48 5 C. being Parceners, and covenant, that they and their Wives have good Ribs 

wane ver 70 convey the Lands and to make further Aſſurance ; it was gie fir 

Cur. Breach that one of the Women was under Ae and died, and that the Ri- o 
of the Lands deſcended to her Son an Intant, and ſo the Eſtate of a M5. 
iery de veſted out of the Plaintifl. This was held a Breacn and Jude. 
ment for the Plaintiff, niſi. 2 Jo. 195. Paſch. 34 Car. 2. B. R. Nah 
v. Aſton. a 


» — —B— 


(T. a) What ſhall be ſaid a Perſormance. 


Wherea 1. IF a Han leaſes for Life, upon Condition that the Leſſee aal 


23 „ „ not do any Waſte, and after the Leſſee ſufters the Houſe to 
near fc fall for Mant of Covering and Reparation, which is not any Ac of 


that if Doing, but a Permiſſion, yet it ſeems that the Condition 1s broke, 
Waſte be for the Mords are, any Waſte, and ſuch Waſte 15 within Statute of 
done he. ._ Glouceſter, which ſpeaks of doing of Waſte, and it leis that the 
| wn there Permiſſton ot che Houſe to fall may properly be tain a Ooing of 
if the Houſe YDaſte, which is a collateral Thing, which is but as much as it je. 
tallsby had ſaid, tif he had diſünherited him. O. 11 Eltz. 281. 21. bit 
Tempeſt, quære. 3333 i i LE Rao pt of OE SEC os Mops Load 


he cannot 3 : 15 | SE OY | 
res enter; but it it be uncover'd of Tempeſt, and ſtands, there if the Tenant has ſufficient Time to 
repair it, and does not, the Leſſor may re-enter, but nor immediately upon the Tempeſt, tor it i; no 

Waſte till the Tenant ſuffers it ſo that the Timber be rotted; per Hull; and then it is Waſte, 
Br. Conditions, pl. 40. cites 12 H. 4,5. — —If he ſuffers it to continue unrepaired, ſo that at [al 

the Houſe is caſt down by a Tempeſt, it is Waſte. Mo. 62. pl. 173. Trin. 6 Eliz. Anon. 
See Tit. Waſte, pl. 44. and the Notes there. ͤͤͤ;öö?1—Um „„ 


If a Man 2. [So] If a Man leaſes Land, upon Condition that the Leſſe 
* noi ſhall not do Waſte, and after a Stranger does Waſte, yet this 18 nit 
upon Con, ANY Forfeiture, becauſe a Condition thall be taken ſtrictly. Palch. 
5 aden that 44 Eliz. B. K. between Ba/po/e and Longe, by three Juſtices. 
ft BY | SN ay | F % ᷑ MP C 
| ſhall not cut Trees; if the Leſſee makes Leaſe for 2 Years, and the 2d Leſſee cuts the Trees, this is no 
Breach of the Condition. Mo. 49. pl. 149. Paſch. 5 Eliz, Anon. | i : 


3. Tf a Man makes a Feoffment in Fee, reſerving Rent, upon 
Condition that if the Rent be behind, and no.Diſtreſs to be found 
upon the Premiſſes, to re-enter. Ik the Rent be behind, and o 
Diſtreſs but a Cupboard in a Houle lock d, fo that the Feoffor cannot 
come at it, this is a Forfeiture ; for when che Place ts not open to 
the Diſtreſs, it is all one as if there had been no Diſtreſs there. Mich. 
31, 32 Eltz, B. N. per Nray, upon a ſpecial Verdict, ge. 
4. If a Man is to carry a Load of Timber to a Wharf to be /aid e 
where the Owner ſhall appoint, it the Carrier gives Notice when he will 
carry it, and requires the Owner to appoint a Place, which he does no- 
the Carrier may unload the Timber in any convenient Place at the 
Wharf, and return. 2 Lev. 196. Trin. 29 Car. 2. B. R. Virtue v. Bird. 
5. Where upon Payment and Receipt of Money a Man is to 40 fol! 
ſo, it was held that à Tender is as much as an actual Payment. Per 
Holt Ch. J. 6 Mod. 33. Mich. 2 Ann. B. R. in Caſe of Squire “ 
Grevel cites Sti. [48 1] London v. Craven, and faid that che Author. 
ties have been ſo ever lince. reed oo 
6. Deviſe of Lands to Truſtees, fo he Uſe of Plaintiff aud his Hi, 
Male, in Caſe Plaintif 's Father ſettles 2 Thirds of the F/tate which u 
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- 
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eld on Plaintiffs Father on his Marriage; and in Default thereof, or 
in Caſe of Plaintiff's Death without Iſſue, "Truſtees to hold the Lands 
co their own Uſe. Plaintiff's Father by Will deviſes all his Lands, be- 
ir 60001. per Ann. charged with 30,000 l. Debts, to his Son the Plaintiff 


8 


ears) 


for Life, Remainder to his firſt c. Son in Tail Male. This is a good 
performance of the Condition. Vera. 79. pl. 73. Mich. 1682. Popham 
r. Bampheld & al. 


(U. a) Condition broke. What Act ſhall be ſaid a 
Forfeiture. | Doing his Endeavour, or putting iu ano 
ther Power to perfect it Sc, pl. 1, 2, (2), 3, 4] 
e pt 6: ,, den 


IJ there be Leſſee for Bears, upon Condition not to deviſe it to Cro. J. 7 
I any Boop, bur only to his Sons ot Daughters, and he deviſes 1 5 185 
it toa Stranger, and dies, and his Executor never conſents tu the Deviſe, a 


Horton, 


yet this is a Forteiture, becauſe he hath done all that was in his s. C. the 

Power to pats it by the Will and this puts it in the Power of an Condition | 

Executor to execute it. Trin. 3 Jac. B. R, between Burton and Mt: Wh 
Horton, by three againit one. „ e 


not alien to 
= | | - 5 Te ae belides 
his Children. Leſſee deviſed Part of the Term to H. his Son after the Death of his Wife, and made 

two Strangers Executors and died. Three Juſtices held, that it was not any Breach of the Conditlon, 
but Williams J. e contra; for they ſaid that this was not a Deviſe to the Wife by Implication, for if 
ſo it would make a Forfeiture of the Eſtate ; and this Deviſe to the Son, after the Death of the Feme, 
is only a Demonſtration when his Eſtate ſhall commence, and the Executors may well have it in the 
Interim, and a Difference was taken. between a Deviſe to the Heir after the Death of the Wife, and 
thisDeviſe to the Son after the. Death of the Wife, as to her taking an Eſtate by Implication, and cited 13. 
HU. J. Bur they held, that if the Deviſe be allowed to be to the Feme by Implication, although the 
E Excccutor never aſſented thereto, yet it is a Breach of the Condition; for he thereby made an Aliena- 
tion; and the Non-conſenring of a Stranger ſhall not take away the Advantage which the Leſſor had 
by this Act. So it was reſolved in in the Lord Borough' Caſe in this Poiut. + 


2. So if ſuch Leſſee deviſes the Term to his Executor for Payment SAN 
of his Debts, (ag it ſeems it is to be intended to make the Oeviſe * bel 429. 
© void) though this Devile is void, becauſe the Law had veſted it > 
um him for the (*) ſaine Catiſe, yet in as much as he hath done his 
Endeavour to pais it by the Deviſe, this is a Forfeiture. Trin. 3 Jac. 
B. R. in Burton and Hortons Caſe, held VVV 

(2). [So] if Lellee for Bears, upon Condition not to alien without Cro E. 

the Aſſent af the Leflor, makes his Executor, and deviſes it to him, 815, 86. 
and the Executor enters generally, the Teſtator not being indebted to pl. 5. S. C. 


. ; * gh but 8 P. i 
any Body, this is a Forfeiture ok the Condition. PD. 43 El. B. only went. 
R. between * Dumpere and Sims agreed per Curia m. oned Obiter 
=—_ ED | ine: 8 ._-._ whether the 
WE Exccutor by entering generally ſhall be in as Legatory, becauſe then clearly by the Neviſe the Condi. 
= ton is broken; ard Gawdy J. ſaid, that he ſhall, but the other Juſtices ſaid nothing to that Point. 

es Rep. 119 b. 8 C. but rot S8. P — See Deviſe (D. a) pl. 3 Lord Wind ſor's Caſe. 8 P ad- 
judged a Forfeiture and Breach of the Condition, becauſe the general Entry ſhall be intended as de - 
viſed cited Arg. Mo. 351. pl. 470. and Fenner J. ſaid it was true, and ſo adjudged to his Knowledge 
20 Eliz. Ld, Boroughs v Ld. Windſor. | 5 


3. I there be a Grantee of a Reverſion, upon Condition not to 


grant it over to J. S. and he grants the Reverſion to J. S. by his 

CCD, though the Letlee never attorns, yet this is a Forfciture, be- 

calie he hath done his Endeavour to grant it, and put in the How 

cr 01 a Stranger to Perivct it. Tr. 3 Jac. B. N. in Burton aud Hor- 

us Caſe, per three. 
4.2: 


Condition, 


— — — — 


3 


— — 
— 
— 


4. Tf Leſſee for Bears covenants noc to aſſign it, by which irmay 
come to |. S. ati obliges DInSigtt ta peckorm Covenants, and after 
he aiſigns'ir ro J. D. this greats the Condition, in as much as :;y 


this Means it may come ta J. ©, Er. iz Jad. B. between Cui: 


| and Richardſon, Per CUriam. ES 
Hub 304. 5. Ik the Condition of an Obligation be, that he ſhall nor be and 
pl. 383. 8. C. ing and alliiting to E. in any Actioa to be prolecuced againit L. the Ob⸗ 
| 4 OI ugor [Obligee] and after the Obligor joins in a Writ ot Error with E. 
So is, and another againſt L. upon a Judgment In Treipais agating them 
ther he Three, which ts apparently erroneous; Tots 18 not any Breach gf 
Hould not the Condition, for this is not properip an Action, but a Suit to 


maintain E. 
in any his | | 
proper to join. 5. 17 Ja, B. between Lane and Lomſon, dubitatur. 
Suits againſt 15 | = e =o 1 
the Plaintiff; and adjudg'd to be no Breach._—— Hutt. 40. S. C. adjudg'd accordingly ; and if he 
would have reſtrained him from joinihg in a Writ of Error, it ought to have been preciſely contai vd 


- 


by a general and ambiguous Senſe. 


Jo. % fl. 6. Ik a Yan leaſes for Bears, and covenants with the Leſſee 
2. Fo - ad- that he ſhall enjoy ir without any Jawtul Interruption by the Lettyr, of 

kts any claiming under him, and aid Covenants that the Land ſhall re. 
but if a main and continue to the Leſſee and his Atſigns, of the clear yearly Va- 


Stranger lue of 20 8. over all Reprizes during the Term, and after the Lethr 


py 6 enters upon the Leſſee, and ouſts him corcioutly, and takes rae Profts 
entered it tor ſeveral Years, {0 that it daes nat continue to the Leſſee ok am 
bad been Dallie, for (becauſe] the Leſſor took JIrofits, he hath broke his Cs 
otherwiſe. Venant; for though the Leſſee may have an Action tor the Jaterruy 


tion upon another Covenant, yet by the ſpecial Wards he hath c 
venanted, that the Land ſhall continue to the Lellee of luch a va: 


| lue, and fo the Letlee may his Action upon one Covenant or the other; 
and it ſhall not be intended, that the Covenant was made to the Jun 
tent to warrant the Land to be of this Value generally, and not to 
the Leſſee, when it ts expreſly covenanted; that it ſhall continue to 
the Leſlee ofthis Value. Trin. x: Car. B. N. between Cave ann 
Brooksby, adjudged upon Demurrer per totam Curiam, except 
Bramplkon, who doubted thereof; but there the firſt Covenant 
did not appear in the PPleading, for this was not pleaded ; but the 


Court, ut ſupra, delivered their Opinion as if it had been pleaded, 


Ural. 15 11 Car. Rot. 265. 
Ti was 4 „ Ms 
greed ac. nants that B. ſhall enjoy the Land peaceably and quietly to his own 
dees Ale, according to the Intent of the Indenture, without any Lauf 
of 20 H). Impediment, Suit, Diſturbance, Ejection, Contradiction, Yolel 
12. and 46 tation, Charge, Incumbrance, or Oental of the ſaid A. and after 
FE. z. * A. enters upon B. and diſturbs him in the taking of the Profits, with- 
15 ,- out any lawtul Title, but as a Treſpaſſor, this 1s not any Breach of 
Lakes. be the Covenant, becauſe it is erpreſly limited that he ſhall enzoy it 
without any lawful Oiſkurbance; and ſo a Diſturbance by Tort 1 


may have 


Adio 2 out of the Covenant. Mich, 11 Car. B. R. between Dævie and . 
RA, cheverel, per Curiam, adjudged upon a Demurrer, in an Action ot 


Fol. 430 Debt upon an Obligation, (*) the Condition thereof was for ti! 
— 4% 0 of the Covenants of an Indenture. Jntratur, 11 Cat. 
| . | * + 4 437» 8 3 : | | | 1 
Yelv 226. 8. If the Condition of an Obligation be to ſave the Obligee harm- 
Doughty leſs ot and concerning the Will of J. S. and of all Legacies given by 


© 5 the ſame Will, and after he is ſued in Chancery as Adminiſtrator, and 
. lays, 


Ne Co there conſtrained to pay a Legacy due by the ſame Will; ous 
; at 


viſcharge himſelf of a tortious Judgment, in which they ought al 


in the Condition, and ſhall not be taken by a large Expoſition to make a Forfeiture of an Obligation, 


ales Lands to P. for Bears by Indenture, and enn 


„ — 5 wed = wed a „ — — pl , as 


r — x Warr, Mom 


Condition. [57 
Brläch of the Condition, though the Suit and Decree be in a ber green 
Court of Equity. P. 10. Ja, B. B. between Dowie and Fowne, e nia 4 
pet Curiam. | | the Plaintiff | 
upon the 


Matter of Pleadiog, — Brown). 11). S. C. but is only a Tranſlation of Yelv,——2 Bullt. 19. S. C. 
adjudged againſt the Plaintiff on the Point of Pleading. | 


9. Ik the Parſon aſſumes to the Partſhioner, in Conſideration 
At. that he ſhall be ditcharged ot rhe Tithes of the Lands, and after 
E {es him in the Eccleſiaſtical Court tor his Tithes; This Suit, tho' 
© ye does not there compel him to pay the Tithes, is a Breach of the 
Allumpſit. M. 10 Ja, B. B. between Brown and Kiuman. 

10. I Leſſee for Bears athgns it to J. S. and after athgns it to 
J. D. and covenants Wich J. D. that he is poſſeſſed of the Ter in, and 
that J. I. ſhall enjoy it, and ſhall be ſaved harmlels of all Incum⸗ 
E brances done by him ; the frit Aihgomeur is nor any Breach of the 
Covenant before Entry made by J. S. nor any Diſturbance of the 
= Joffeſſion of J. O. M. 8 Ja. B. between Lamme and Sir Lewis 
Denen. N . 
11. If the Leiſor covenants with his Leſſee for Bears, that it ſhall Hob 35. in 
be lawtul tor the Leſſee peaceably &c. to enjoy the Land, and after ASS G. 
the Leſſor enters tortiouſly upon the Leſſee, and ouſts him ; This 18 Ero. 3 FP 
E a Breach of the Covenant, tor the Intent was, that he ſhould en . Co- 
joy it without the Jnterruption of the Leffor, DH. 30 Elz. B. U. cus's Caſe, 


* 


Core's Caſe adjudged. So it would have been, tho' the Mord (Peace- 707 e 
ably) had not been within the Covenant. ah. 49. * 20 . 7. 12. Plaintiff 
6 E. 3.4 | OW, 1 5 SO | 
In | | Argument; 
= | 1 | ee (R. a) pl. 4. 8 6 : 
© 22. [So] if the Lefſor covenants with his Leſſee, that he thall 3 Le 4 
have and enjoy the Land quietly and peaceably without Eviction and 96 5 G 


interruption of any Perſon, AND after a Stranger enters by Torr, pet goes not ap- 
this 1s a Breach of the Condition, becauſe the Covenant is, That pear. —— 
he chall not be interrupted in his Poſſeſſton, D. 16 El. 328. 8. 5. ©. cited | 
„ oe ee es T0 

ve approved. S. C. cited Godb 48.— S. C. cited by Vaughan Ch. J. Vaugh. 129. and ſays this 

Caſe is not expreſsly denied in Effex and Tiſdale's Caſe, Hob. 3 5.— 8. C. cited 2 Vent. 62. and 

id, chat it ſeems to go upon the Words of Abſque Interruptione alicujus, and cited Cro. J. 425. Cpl. 

10. Paich. 15. Jac. B. K Procking v. Cham), where the Promiſe was to enjoy without the Interrup- 
= tion of any Perſon, and yet held that a Title ought to be ſet forth —When a Man covenants, that his 
= Leſſee ſhall enjoy his Term againſt all Men, he does neither expreſsly covenant for his Enjoyment 
E zgainſt tortious Acts, nor does the Law fo interpret his Covenant; ſo where the Leſſor covenanted 
= that Lellec ſhould enjoy againſt his Aſhgns, he does not covenant expreſsly againſt, the tortious Acts, 
vor ought the Law to interpret, that he does any more than in the otner Caſe ; per Vaughan Ch. J. 
= Vaugh. 123. Paſch. 21 Car, 2. C. B. in Caſe of Hayes v. Bickerſtaff, : F 


13. So ik the Covenant be, that the Leſſor ſhall ſave harmleſs the Cro. E 22, 


W Lellee, concerning the Premilies nd profits thereof to be received, 213 bl. 4 
W 2gaintt J. S. Parſon of D. If J. S. atter ejetts the Letlee without Fs - 80 
W Tile, the Covenant is broke. Hobart's Reports 49. cites H. zo in LK for 
Ei. F/ Caſe avjudged, © OQken e 
3 | | ;ovenant 


do fave them harmleſs againſt a Perſon certain, he ought to defend him againſt the Entr 
bs, be it by Droit or Fort, for he'is 
uc Covenant had been to fave him 


erfain | y of that Per- 
demnified if he be difturbed, though by Wrong, as 2 E 4. 18. Bur 
1armle's againſt all Perſons, there ir ſhall be taken for a lawful 


Þ nat T N ; and the Words (to ſave harmleſs) amounts to more than a Warranty, for that is 


= oy Bur here is to be intended, that J. S. had good Title, for it is alleged that he is Par- 
YZ vn, ard this is of the Rectory, and that he entred and let it, by which it ſhall be intended he had inte- 


= Tet, ard it was adjudgged for the Plain tiff Ow. 107. S. 
3:4 pl. 458. 8. C. adjudg'd for the Plaintiff. —— Hob 
echant was broke for two Reafors; one was becauſe 


8 


ok adjudged for the Plaintiff. 3 
35 in pl. 39 cites S. C as - dndged that the 
it was to fave harmicl, fur the Receipr of the 

| Proſiis, 


A Condition. 


———— ůů ů ·ůðẽV᷑ 


— 


Profits, and the other becauſe it was againſt a Perſon certain; both which did import that the g 
recei /e no harm by that Perſon touching the Profi. — S. C cited Vaugh, 125, 128. by Vaughan ol 


Ho». 34, 36. 14. [So] if the Leſſor covenants with his Leſſee, that he 4,14 
oh $9.5 have, occupy, and enjoy the Land Demitied, and alter a Stranger en 
Mo. 561. pi, (ers by Torc, and ejeets him, this is not any Breach of the Cgye 


1183. Hill, nant, tor the Law will not conſtrue this Covenant to extend tô lor. 


12 Jac. d. C.tious Acts, without an expreſs Covenant. Pobarts Reports. 2, ; 
enn and Sir William Ejex 8. adjudged. | 000 
that he - | ond anal ek „ 55 2 
ought to ſhew a Title in the Stranger; otherwiſe it is where it 1: alleged in the Leſſor himſelf. , F 
another Diverſity was taken between a Covenant implied, as in the Words of the Demiſe &c. and ; oy 
venant expreſs, as that he ſhall ſave harmleſs, and that Leſſee ſhall enjoy the Lands &c. for in the Fn 
Caſe the Covenant is not broken by the Entry of a Stranger, unlets the Entry be by Title, which , 
mounts to an EviEtion of the Term. But upon a Covenant expreſs, the Leſſor is bound to defend ib. 
Land apainft the Entry of any Man, and Judgment for the Defendant. Brownl. 23. S. C. adjudgec 
for the Defendant, becauſe the Breach was naught — Bulft. 204. S. C. ſays it was laid th.the % 
enter, and Conatus fuit to take the Poſſeſſion, and they diſturbed him and put him out. Coke Ch. J fag 
that this Covenant ſhall be againſt all Men; and ſo without further Debate the Court held, that here u., 
a clear Breach of Covenant, and Judgment was entred for the Plaintiff.— Roll. Rep. 39% pl 23 8 X 
according to 3 Bullt. and Judgment accordingly for the Plaintiff, — Vaugh. 120. S. C. circa by Vaughan | 
Ch. J. ſays it was adjudged, that the Interruption muſt be legal or an Action of Covenant will not], 
becauſe there is Remedy againſt the Interrupter.— But it he be bound to Warrant the Land &. 
the Bond is not forfeited unleſs the Obligee be impleaded, and then the Obligor muſt be ready co War. 
rant. Co. Litt. 384. a, „ „„ 1 | 


Mo. $59. pl. 15. [So] ik the Leſſor covenants with his Leſſee for 3ears, that 
119 8. C. he quietly and peaceably thall enjoy the Land, without the 1mpedin«,; 
06 * l _ and Diſturbance of the Leſſor cc. und atter the Leſſor exhjbiced a Bil 
N ] Plats. "in Chancery agatnſt the Leſſee, {ſuppoſing this Leaſe was made in 'Truj 
tiff, becauſe for certain Purpoſes, butt there it ts decreed againſt the Leffor ; this 1s 
it was a Suit not any Breach of the Covenant, becauſe the Chancery hach nocting 
ad neg to do to meddle with the Poſſe ſſion, but only with the JÞerſan, and 
anc v0: 45 this Suit ſtands with the Covenant, ſcilicet, the Truſt, Tr. 12 Jac, 

Law 3 between 9%) and Shure üdjudged. e „„ 

owl. 22 J) a Oe ag 

8 C. adjudged for the Defendant.— Raym. 371. S. C cited by Raymond J. Arg. and ſays, that by the 

| Record itſelt in Winch's Entries, 116. it appears that Judgment was given for the Plaintiff, and 
Winch was one of the Judges that gave the Judgment, for this was 11 Jac. and he was made Juige 
9 Jac. and ſo he ſhould know better than any of thoſe who report the Caſe, none of which then ar. 
e the Court of C. B. but Brownlow ; and this Judgment is entred not in his, but in Waller 
Office. | „ 5 
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_ 2Brownl. 16. Tf a Man deviſes Lands upon Condition, that if he does not 
$7]. permit the Executors of F. to rake the Goods that then were in the 
N MR v. Douſe, the Eſtate ſhould be void cc. 4 Denial by Parol ts not any 
Francis, "reach of the Proviſo; but it ought to be an Act done, as the ta 
S. C. adjudg-ring the Door againſt the Executors, or laying his Hands upon them ti 
: 3 reſiſt them, or ſuch like Acts, ſo that by reaſon of any ſuch add ge 
„Fol. 431. Did not (*) permit them to take or carry rhe lame Goods accordug 
N to the Proviſo. Co, 8. Francis 91. reſolbedn. i 
313. Trin. | e SANs | h A 
1 OW. 3. C. B. all the Court were of Opinion, that the principal Caſe of Francis is good Law, bil 
it was cited there on the Point of Notice. | | | 
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1. If A. and B. are Executors of C. who was a Freeman of Lol. 
don, and A. upon the Marriage of E. the Danghter of C. coc. 
nants with F. who is to marry with E. chat it thould be law ful ior 
the atoreſaid F. from Time to Time after the Marriage aforeſaid, to 
and inquire into all ſuch Accounts as thould concern the Eſtate of C. 
the Leſtator, by which he map ſee what Yoney became dur to de 
paid to E. In this Caſe, if B. che other Executor hath any 4. 
counts which concern the ſaid Eſtate of the Teftator, and F. require 


— _ 
* 


Condition. NV 
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und B. to fee and ſcarch che ſaid Accounts, and B. refuſes to permit 
| hum to da it, but A. {ays he docs not deny to da it, pet A. hath 
broke the Covenant, for by this Covenant he Hath undertaken tor 
i V. and ail other Strangers, who have any ſuch Accounts, that 
þ tie will permit F. to lee and ſearch for the Caule aforeſaid, by 
1 Force of the Words of the Covenant, chat ic thould be lawtul tor the 
< atorefaid F. Dill. 8 Car. B. K. between Roberts and Millami dd- 
7 judged per Curtam, upon Demurrer. Intratur Yich, 8 Car, Rot. 
d ” Feoff ment to his Son and Heir apparent is no Alienation within the 
05 een, ͤ pl x10. ct@ ... 
lt 19. If a Parſon makes @ Leaſe tor Years, and then re/jgns, it is a Breach 
he of Covenant. Hob. 35. pl. 39. in Caſe of Tiſdale v. Eſſex cites 12 
as i Debt againſt Executors upon Obligation with Condition that if 
oy ee Teſtator of the Defendants did his Endeavour to colleit 1ol. Rent for 
ce WW tir Plaintiff of his Manor of D. and to render Account of it next t- 
mn WK ſintide, and of this make Cree to the Plaintiff, that then &c. and ſaid 
ly, RE 1/1 the Zeftator aid bis Endeavour to collect the Rent, and that the Teſta- 
K*. cor did ſurh a Day before I hitſoatide &c. and the Plaintiff ſaid that he 
as did act do his Endeavour ; and ſo ſee that this ſuffices for all, for if he 
cannot receive it, he cannot render Account thereof, nor pay the Ar- 
An ten Br. Conditions, pi. 52. cates z K. , 8! 3 
hat . 21. Condition of a Leafe was, that it he alien to any Perſon during And tho! he 
ul WE his Lite, the Leſſor may enter; Letlee deviſes it to another, this does (cries 
Bill not take EtieCt in his Lite, but has an Inception in his Lite. Per Dod. 3 * 
rut Roll R. 214. cites D. 45. b. 31 H. 8. [pl. 3. Parry v. Harbert, and it accepted it 
Sls ſeem'd ro Brook and Hales, Maſter of the Rolls, that it was a For- only as Ex- 
ang © feirure.] EE RO e e eee "agg : 
Tat Vviſces, vet i: was held a Breach, becauſe he did what he could to have deviſed the Fad» bn „„ 
Al. pl. 100. Hill. 19 Eliz. C. B. Anon 4 Le. 5. pl. 20. Parry v. Herbert. S. C. in totidem Verbis. 
de . 22. Condition that he, his Executors, or Aſſigns, fall not alien without Cro. E. 26. 
Y, ni Wh Conſent of Leſſor B. died inteſtate, his Admiuiſtrator alien'd without Sir Mm. 
Jug N Leave ; Per Periam J. the Adminittrator is not within the Penalty, for adi oy 15 
lere he is not in merely by the Party, but by the Ordinary; and Per Mead that the 
and Periam J. if a Leaſe ſor Years upon ſuch a Condition be extended Condition 
pon a Recognizance, tis not an Alienation againſt the Condition; Bur if ws broke, 
1 Feme Leſſee tor Years on ſuch Condition takes Husband, and dies, the . e | 
1 ti I Husband is within the Danger ol the Condition, for he is Aſſignee. It is an Af, 
t any I the King grant to a Subject Bona & Catalla telonum, and Leſſee for ſignee in 
u- Years on ſuch a Condition is outlawd, upon which the Parentee enters; Law. Peary 
'n to NOV per Periam J. the Patentee is not bound by the Condition, bur 22 1 1 
it „e ead J. contra, tor the Condition ſhall go with the Land. Le. 3. pl. 6. Smalpiece v. 
gee a Mich, 25 & 26 Eliz. C. B. Moor v. Farrand. WEED . Evans. S. C 
"1 Y cordingly by 3 Juſtices, but the other e contra, 
au, dd = 23. Donce on Condition not to alien has Iſſue 2 Daughters; one levies a Cro. E. 35. 
Z op ſur Conuſance & c. Come cco to the other. Ad judged a Forfeiture. pl hg 
fon WR © 79% pl. 400. Mich. 26 & 27 Eli. B. K. Anon. 3 
-ove- | | — | _ | e the Daugh- 
or | : e 2 Sons and die, and one of the Sons diſcontinues the Land; and held a Breach e 
5 * 
e of G 24. Leaſe for 60 7ears, and ſo from 60 to 60 without Rent, amounts 3 Le- 132. 


£ to K Y Pa Alienation, 2 Le. 82. pl. 110. Mich. 29 Eliz. B. R. Large's e 


Wy oy ; aſe, 7 
quires 1 | The Word 
leg 5 in conditional Eg * ES) . Alination, 
e Eſtetes among Subjects extends not to a Leaſe for 21 Years or a Life; for the Term grants 
arp and reaſchable as ſome think, Jenk. 275. pl 97. 2 
i 25. A, 


. Jn "IO 
ro alk. SO IO - . — 


Condition. 
25. A. was bound not to alien ſuch a Manor. Alienation of one Arr 
Parcel ot ir, is a Breach. Arg. 2 Le. 83. pl. 110. Mich. 29 Eliz 1 
Large's Caſe. 1 in 
z Le. 183. 26. Entring into a Statute to the Value of the Land may be conſtrued 
8. C. Alienation within the Intent of a Will. Per tot. Cur. 2 e. 83, pl 
110. Mich. 29 Eliz. B. R. in Large's Caſe. Pl. 


Cro E. 331. 27. A Leaſe was made for Years, upon Condition not to devs 4. 
pl 3. Berry iſe] the Land, or aſſign over his Term, and by his Will he deviſed u 


4 - Ates Gawdy, Fenner and Clench held clearly, that the Condition was bro. 
the Condi- ken; for by this Deviſe the Term is diſpoſed by his Gift, which is au 
tion to be, Alienation, and is as ſtrong as any other Alienation. Bur Popham dell. 

3 he, vered no Opinion. Cro. E. 330. pl. 6. Trin. 36 Eliz. B. R. 

is Execu- „55 5 . 
tors or Aſ- Stanton. 

ſignees, de- | ST ONE VVV 

miſe the Lands more than from Year to Year, then the Leaſe to be void ; and he deviſed it to his $1 
who entered by Aſſent of the Executor, and all the Juſtices held it a Breach; for a Condition ſhall 
not be taken ſo petty + that it ſhall be according to the preciſe Words, and it the Meaning be broken. 
it is a Breach of the Condition, and Judgment accordingly.——Gouldsb, 184. pl. 142. Cole v. Taumon 
S. C. held a Breach ——Ow. 14, 15. Taunton's Caſe, S. C. reſolved, that Rigore Juris this is 4 Breach, 

yet it was faid that it was very hard, according to Equity, thut the Eſtate ſhould he loft ; for he intend. 

ed by his Will to prefer his youngeſt Son to whom he deviſed it, and not to break the Condition, and 

did not think that it was any Breach of it, and for this Cauſe ſome Doubt was made of the Cale; but 

afterwards Judgment was given as aforeſaid.— Poph. 106. 8. C. adjudg'd per tot. Cur, — 8 b. by 

Rhodes J. Gouldsb. 49. in pl. 10.——5. C cited D. 45. b. Marg. pl. 3. 


Barry „ 
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D. 152. 3. 28. Debt upon Obligation for Performance of Covenants, one was 
117 Nich. that the Leer, his Executors or Aſſigns, nor any ether who ſhall hade the 
& II Anon. Eſtate, or Intereſt in the Term, or any Part thereof, fhall not alien their E. 

8. Pb. and ſtate without Licence of the Leſſor, but only to his Wife or Children; The 
3 Juſtices Leſſee deviſeth it to his Wife, and makes her Fxecutrix, ho enters as I; 

| CON ER Latee, and takes Husband, and they alien the Eſtate. It was the Opinion 
ſtraint was Of 3 Juſtices the Covenant was broken, for the Wife is reſtrained from 
not deter- aliening by expreſs Words, for it extends to the Leſſee and his Aſſigns, 
mined by and ſhe is Aſſignee.; But Walmſley doubted, becauſe ſhe is not within 

the Leaſe the Words, for the cannot alien to herſelf. Cro. E. 157. pl. 24. Paſch, 
being grant- 42 Eliz. C. B. Thornhill v. King. „ 
ed by the += 12. . P. Orn } Ve Ing. 
EY © Sr, ( tf a Jura . 5 : Ee” 
Executors to one of his Sons, and ſo he could not grant it over without Licence; but Stamford and 

Catlin held that he might, for that the Reſtraint was determin'd. -S. C. cited 4 Rep. 120. B. by 

the Reporter, who ſeems to approve of the Opinion of Stamford and Catlin as Law. | 
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29. Leſſee for Years upon Condition that if he demiſed the Premiſes, 
or any Part thereof, for more than one Near, then the Leſſor (2c. mighs 
enter; he did not leaſe it, but be deviſed it to his Son ; this was held 2 
Breach of the Condition. Gouldsb. 184. pl. 142. Hill. 43 Eliz. and 
ſays that the Caſe of 31 H. 8. 45. rules the Law in this Caſe; for a 
Deviſe is taken tor a Breach of the Condition, and cites 2y H. 8. 10. but 
the Reporter adds a Quære if he might not have ſuffer'd it to come co 
his Son as Executor. 3 „ | ä : 
S. P. held 30. Deviſe to A. in Tail provided not to alien other:viſe than to leaſe 
accordingly for the Term of any Number of Years as may be determinable upon th? 


: by Daniel Death of three or fewer Perſons &c. and in Cafe of Alienation the Re- 
| and Walmſ- | 
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1 mainder over to B. A. made a Leaſe for 1000 Years to J. S. who neve! 
Warburton entred; Per omnes J. præter Warburton J. this is no Alienation with- 
e contra. in the Proviſo on which an Eſtate may ariſe to B. becauſe A. who made 
Cro J. 61, this Leaſe was bur Tenant in Tail, and then the Leaſe is determinable 
—— /* on his Death, and ſo the Iſſue is not prejudiced; and it was not che In- 
TED tent of the Deviſor to reſtrain A. to make a Leaſe which ſhould deter- 
mine by his Death, becauſe it could not prejudice the Iſſue, which us 
what the De viſor was taking Care of; belides, if he had annexcd # 


expleb 


[SD 2 


Condition. 5 


expreſs Condition, that the Tenant in Tail ſhould not make an Eſtate 


— 


K during his own Lite, it would be a void Condition; But Warburton J. 
? contra. Mo. 172. pl. 1067. Trin. 2 Jac. C. B. Lovice v. Goddard. 
zi. A. makes Leaſe tor Years to B. Lefſee gives Bond not to alien the 
ſaid Term, and in the Leaſe is 4 Condition not to aſſign the Leaſe without 
F | Conſent of Leſſor 3 the Leſſor gives him Licence by Deed, and upon this 
the Letlee a/zens; the Bond is forfeited. Jenk. 120. pl. 4. 
5 22. A Manor was granted on Condition not to alien any Part b 
* y bich it ſhould not immediately revert; a Grant of a Copyhold was not 
0 withio it, per Coke Ch.] Roll R. 203. in pl. 4. Trin. 13 Jac. B. R. 
. cites D. 17. 1 | 55 ne 11 ST NY 2 „„ | | 
* 5 33. ene upon Condition not to alien, and one releaſes to the S. C. cited by 
1 other, tis no Breach of the Condition; per Hitcham Serjeant. Win. . e 
3. Palch. 19 Jac. in Caſe of Wale and Pretty, TE on 
don * r ES Sn. S 
nal J. and Hitcham, that it makes no Degree for Releſſee is in by Leſſor, and cited Co. Litt. 184. 
en, | | | | : „„ | 8 
90 34. Committing Treaſon is no Breach of a Condition not to alien; per But per Ho- 
bp, Jones J. Jo. 20. Hill. 20 Jac. cites 7 El. D. 243. Lord Arundel's A * 11. 
an Caſe. | : SE. | | ture for Fe- 
I Treaſon is an Alienatiation as well as Feoffment, Jo. So. Paſch. 1 Car. in Cam. Scacc. 
725 35. Condition that if A. obſerve, ful fil and accompliſh the laſt Will of 
the B. and ſhall content and pay all Bequeſts and Legacies according to the In- 
E- teat and true Meaning of the ſaid laſt Will. B. was ſeiſed of Lands in 
The Capite, and deviſed them by his laſt Will to C. in Fee, and gives diverſe 
L Legacies, and makes D. his Executor, and dies. A. (who was Heir at 
nion WE Law) enters into the third Part of the Land. Per three Juſtices this was 
rom no Forfeiture, but Per two J uſtices it was a Forfeiture; but they made a ge- 
908, neral Certificate to Chancery, that by the Opinion of the major Part it 
chin was no Forfeiture, and fo it was decreed. Jo. 265. Trin. 8 Car. Eger- 
ach, 8 es 5 
36. It was ſaid, that if Leſſee for Years covenants with the Leſſor not to 
aſſign over his Term without the Leſſor's Conſent in Writing, and atterwards 
: 2 without ſuch Conſent deviſes the Term to J. S. this is not a Breach of 
of 
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the Covenant; for a Deviſe 1s not a Leate. Sty. 483. Trin. 1655. in 
Caſe of Fox v. Swann. - 7 - 3 „ 
37. Bond Conditioned to perform Covenants, whereof one was 0 
repay Money, if the Defendant or others (ould ſue or trouble, charge or vex 
the Plaintiff as Adminiſtrator ; adjudged, that a Suit in Equity is a Suit 
within the Condition, and that whether the Suit be for the ſame Money 
or not, ſo it be againſt him as Adminiſtrator, 2 Keb. 288. pl. 63. Mich, 


19 Car. 2 B. R. Aſhton v. Martyn. 


38. Debt on Bond to pay ſuch Cyfts as ſpoul be ſtated by two Arbitra- 
tors by them choſen. Detendant pleads, that none were ſtated. Plain» 
tiff replies, that Defendant brought not in his Bill. Defendant demurred ; 
For though if the Defendant were the Cauſe that no Award was made, 
It was as much a Forfeiture of his Bond as not to perform it would be; 
yet here there was a Precedent Act of the Plaintiff's neceſſary viz. to 
chuſe an Arbitrator, which he ought to have ſhewn before any Fault 
could be aſſigned in the Defendant in not bringing in of his Bill, and to 


this the Court did incline ; ſed adjornatur. Vent. 51. Paſch. 22 Car. 
B. R. Bald way v. Ouſton. 
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e GoOndnen. 


be done by 


diſturbed by 


(U. a 2) For quiet Enjoyment. See (U. a) pl. C. % 


The War- 1. LE ME rerovers in Dower againſt Leſſee. Afterwards Teſs 7240 


ranty extends over, and covenants Habend Oc. P acifice gaudend” Sc. and that hi 
-y to Acts hag done no Alt to impeach &c. but that the Aſſignee might quietly hade gc 

one oro the Premiſſes &c. Without any Diſturbance &c. of him, or of any otty 
the Defen- Perſon, and gave Bond for Performance. Reſolved the Words (bur 


dant. Mo. that) depend on the precedent Matter, and have Relation to the Words 


, and 


Dal. 58. pl. Judgment for Defendant. D. 240. pl. 44 Trin. 7 Eliz. Brough ;. 


12 164. (that the Leſſee had not done any Act) and are not abſolute Words 


8. S. C. ad- Conway. 
judg'd ac- 
cordingly. 


Tenant pur auter Vie leaſed for 21 Years; and covenanted, that he had not done a. 


Act, but that the Leſſee may enjoy it daring the Term. Ceſty que Vie died within the 21 Years, Ad. 
judg'd that Covenant does not lie; For the Word (But) refers the ſubſequent Words to the preceden; 
Words. D. 240. Marg. pl. 43. cites 40 Eliz. B. R. Peel v. Jervies. Ns 33 


2. A Parſon leaſed his Rectory for 3 Years, and covenanted that Liſe 
hall have and enjoy it during the ſaid Term without Expul/ion, o- 4 


Thing done or to be done by the Leſſor, and gave Bond to perform the ſad 
Covenant; Atterwards, for not reading of the Articles, he was deprived 
'pſo facto by the Statute of 13 Eliz. The Patron preſented another, als _ 


5 being inducted oe the Leſſee. It was the Opinion of all the Juſtices, 
that this Matter is not any Cauſe of Action, tor the Leſſee was not 


douſted by any Act done by the Leſſor, but rather for Noafeaſance, and 


ſo out of the Compaſs of the Covenant; As it a Man be bound that be 
ſhall not do any Waſte, permiſſive Waſte is not within the Danger cf 
it. 4 Le. 38, 39. pl. 104. Paſch. 19 Eliz. C. B. Anon. 5 


3. Condition that B. ſhall enjoy a Leaſe of Bl. Acre immediately aftir 


bis Death, the Land being ſown ; the Executors of A. take the Corn. It 


was held that it is no TOs, becauſe by Law the Corn belongs to 


them. 4 Le. 1. pl. 1. Hill. 20 E 


iz. Launton's Caſe, 


S. C. cited 4. The Leſſor covenanted, that the Leſſee ſhould enjoy without any law 
by Raymond f. Rviction. Afterwards, upon a Suit in Chancery by a Stranger a- 
| 315 5% gainſt the Leſſor tor the Land demiſed, the Chancellor made a Der? 

| ſays, that againſt the Leſſor, and that the Stranger ſhould have the Land; Lord Dyet 


the Leſſee held, that the Decree was not any Eviction; tor although in Conſcience 
could not be it be right, that the ſaid Stranger have the Poſſeſſion, yer that is not by 
that Suit a. reaſon of any Right in the Stranger, paramount the Title of the Leilor, 

ainſt the 3 Le. 71. pl. 109. Hill. 20 Eliz. C. B. Anon. e | 


ſſor, and 


he took it, that ſuch a Suit is not a Breach of Covenant againſt Incumbrances, becauſe a Decree is 10 


Incumbrance upon the Land, but a Moleſtation to the Perſon ; and the Law takes Notice of Suits in 


Chancery, for a Forbearance to ſue in Chancery is a good Conſideration to ground an Aſſumpſit, and 


of this Opinion were the other 3 Judges. The Caſe was, viz. In Aſſumpfit &c. the Plaintiff de- 
clared of a Diſcourſe between him and Defendant concerning a Portion of Tithes in B. and concerning 3 


Verdict againſt one H. T. for 181. obtained by the Plaintiff for the Tithes of B. Mead, and that the 
Defendant, in Conſideration the Plaintiff would at bis Requeſt acquit the ſaid H. T from the ſaid 18! 


&c. and all Arrears of Tithes &c. did promiſe to allow the Tithe Hay of B. to be the Right of the Plairtiß, 
as belonging to the {op Portion of Tithes, and that the Plaintiff from thenceforth ſhould quietly recchie 
the ſame without Interruption, and aſſigned a Breach, that the Defendant did not permit him to r2celv? 
the Tithes of B. without any Interruption, but in ſuch a Term did proſecute teu Suits in the Exchequt 
againſt him, ad damnum &c. The Plaintiff had a Verdict and Judgment, and upon a Writ of Errot 
brought, the ueſtion was, Whether a Suit in the Court of Equity is ſuch a Breach of this Agrecme" 


zs the Common Law can take Notice of it? All the Judges held that it was; for the Law takes Noi 


of ſuch Suits. Raym. 370. Trin 32 Car. 2, B. R. Hunt v. Danvers. 
4M 
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Condition. : 02 
5. B. granted the next Avoidance to T. and gave Bond to T. that he 

fpoald eajoy the ſaid Preſentment without any Diſturvance or Claim of the ſaid 
B.—S. releaſed to B. his Intereſts ia the ſaid Advowſon. The Church be- 
' came void. B. offered to join with T. ie MY to the Avoidance. It 
was held, that the Obligation was forfeited, although that B. had a 

aifne Title to it after the Obligation was entered into. 4 Le. 18. pl. 
62. Mich. 26 Eliz. C. B. Bluer's Caſe. T | 33 ON 

6. Condirion to permit the Plaintiff 2e to take, reap, and carry away _ 2. | 
Corn. Coming on the Land with Staves, and torbidding him to reap gr 
was adjudg'd a Breach. And. 137. pl. 188. Mich, 26 & 2) Eliz. Burr 


accordingly, 
v. Hi 888. | | and ſeems to 


S. C. cited by Raymond J. Arg. Raym. 371. Trin. 32 Car. 2. B. R. 


J. B. ſold Lands to P. and covenanted that B. and his Heirs ſhould 
quietl y enjoy the Lands without any Interruption - afterwards ſome 


2 : | Controverſies ariſing concerning the Title, they ſubmitted to the Award of Sir 
x VC. who awarded that P. and his Heirs ſhould quietly enjoy the Lands 
* in tam amplo Modo, as the ſame were conveyed to him, and the Truth was, 
that at the Time of the Executing the ſaid Conveyance, the Vendor ſtood 
| ' bound to M. in a Recognizance of 6001. who after the Conveyance ſued 
6 * ont an Elegit, and took the Moiety of the Lands in Execution; and in an 
Action of Debt brought by the Plaintiff, for Non- performance of this 
{ | Award, it was argued that the Lands paſſed with the Charge, and 
3 WW when B. covenanted that P. ſhould quietly enjoy, that Covenant is a 
10 Collateral Security, and the Award that he ſhould enjoy in tam amplo 
87 Modo as the Lands were convey'd to him, give him no new Title, for 
they are not Words of Aſſurance, for the Aſſurance conſiſts in the le- 
d gal Words of paſſing an Eſtate, viz. Dedi, Conceſſi, &c. and in the 
Ne Limitation of the Eſtate, and not in the Words of the Covenant. And 
ot it does not appear that there was any Interruption of the Vendee, be- 
_ WF cauſe the Execution by Elegit was illegal; for it appears that M. ſued it 
ir dy Elegit 4 Tears after the Fudgment in the Sri. Fa. whereas he ſhould 
It have brought à new Sci. Fa. and the Sheriff ſhould return, that the Cog- 
o niſor, atter the l ee had infeoffed the Vendee, and upon that 
= Return the Cogniſee ſhould have a Sci. Fa. againſt the Feoffee. And the 
2 Court was clear of Opinion againſt the Plaintiff. 1 Leon. 20. pl. 34. 
[= Paſch. 27 Eliz. B. R. Allington v. Bates. oe 5 
rte 8. Debt on a Bond, conditioned to ſuffer the Plaintiſt's Tenants to en- 
Jyer Joy ſuch a Common ; The Detendant pleaded Conditions performed , the 
ence Plaintiff replied that he did not ſuffer A. B. his Tenant to enjoy &c. abſque 
c by Hoc, that he had performed the Condition; The Court held this Traverſe 
lot. 111; for *tis no more than he had pleaded before (viz.) that he did not 
| * = Tenants to enjoy, Goldsb, 62. pl. 21. Trin. 29 Eliz. Gawen 
5" 9. K. kaſed Lands to H. for Years, H. by Will deviſed the Uſe and Oc- And. 162. 
vis TY | 3 2 be 
„ x WE cation of the ſaid Land to his Wite ſo long as ſhe continues a Widow, and pr 207... .. 
ite: WE 7 fee died or married that his Son ſball have it; H. dies. K. by Feoffment Radios, 
ing 3 * conveys the Land to the Wife, and covenants, that from thence it ſhall be 4 cop” ha 
Ar . clearly exonerated de omnibus prioribus Barganiis, Titulis Furibas, & aliis judged that 
WY? * Onerius quibuſcungue. The Wife marries and the Son enters. This is a the Land 
receiie reach, and the whole Court agreed, that the Land at the Time of the 8 
eceire * Feoftment was not diſcharged of all former Ri ghts, Titles and Charges, Ne Foaſk 
_ dad therefore Judgment was given tor the Plaintiff Le. 92. pl. 120. by the ta- 
emen, Mich. 29 & 30 Eliz. Hamington v. Rider. : king of the 
Notice and that it was the Intent, that ſhe ſhould hold the Land diſche T 
— = 2 iſcharged, which now upon the Matter ſhe 


does pot; bur by the Marris 


533 ge the Land becomes charged with the Leaſe.— Ow. 6. Haveri : 
Cie, S. C. and adjudged, th : Bras oa 1 pet Rake... rid 


at no Act which the Wife can do in purchaſing the Inhericance by which 
| | | | | 1x I 
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n Condition. 


the Term is ex:inct, ſhall bar the Poſſibility which the Son had to come upon her Marriage; 
this Poſſibility of the Son to have the Reſidue of the Term, which at the Time of the Feotfmer 
but dormant ſhall be accounted a former Charge and before the Covenant, becauſe of the Will 
| was before the Covenant, and ſhall awake and have Relation before the Marridge.=— Gouldsb 
pl. 17. S. C. adjornatur, Ibid. 65. pl. 7. 8. C. and the whole Court agreed, that ir was an enn 
rance and not diſcharged, and therefore gave Judgment for the Plaintiff. Mo. 249. pl. 393. M; 58 
29. Eli. Anon. but leems to be S. C. only ſtates ir, that the Wife after her Purchaſe fold it again ich. 
that ſhe then covenanted that the Land was diſcharged of all former Incumberances, and gave end 
Performance of Covenants, and died, and the Son claimed the Term; and it was adjudged in Ded * 
the Bond, that the Poſſibility in the Son was a Forfeiture of the Wife's Bond, becaule it waz 24 0 


cumbrance.— 10 Rep. 52. a. b. S. C. cited by the Ch. J. as adjudged, —<S. C. cited 2 Sid. 167%. 


— 


Which 


to. Debt upon Obligation by F. againſt G. the Condition was, that i the 
Obligee may enjoy certain Tithes demiſedto him by the Detendant during 
his Term, againſt all Perſons, paying yearly the Rent of 31. that then & 
to which the Defendant ſaid, that the Plaintiff did not pay the ſaid Rey; 
&c. Beaumont Serjeant moved that the Plea 1s not good, bur he ought 
to ſay that the Plaintiff enjoy d the Tithes until ſuch a Feaſt, at which 
Time ſuch Rent was due, which Rent he did not pay, for which &c. 
Quod Curia conceſſit. 4 Le. 94. pl. 193. Mich. 33 Eliz. C. B. Foles 

5 J.... 8 N 
$.C. cited 11. In Debt on Bond conditioned to perform Covenants in a Leafs 
Freem. Rep. whereof one was, that Leſſee ſhould enjoy ſuch Lands let to him grtietly and 
a 3 8 without Interruption, and ſhews that the Defendant, 20 March, zo Er, 
Tet. nd. Dad diſturbed him; the Detendant ſaid that in the Indenture was a Pr. 
ſays, that by viſo, that if he pay 10 /. 31 March, 30 Elis. then the Indenture and al 
the Words f herein contain d ſhould be void, and ſaid he paid the 101. at the Day. lt 
; * * * Was adjudged for the Plaintiff; for by the Covenant broken belore the 
void) there Condition performed the Obligation was forfeited, and it is not mate- 
wouſd be rial that the Covenants become void before the Action brought. Cro, 
nothing for E. 244. pl. 2. Mich. 33 and 34 Eliz. B. R. Hill v. Pilkington. 


the Plain- | <> | 2 : | 
tiff to ground his Action upon. A Parſon made a Leaſe for Years, in which were divers Cove. 


nants, and afterwards he became Non-reſident, whereby the Indenture became void, yet he might main- 
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tain an Action of Covenant for a Covenant broken before his Non-Reſidency, Cro. E. 245. cites 
| Bylowe's Caſe, ER F i Mo i i 


12, But Wray ſaid, if the Proviſo had been that upon the Payment if = 
the 101. as well the Obligation as the Indentare ſhould be void, it had 
peradventure been otherwiſe ; tor then the Bond was void before the 
Action brought. Cro. E. 244. pl. 2. Mich. 33 & 34 Eliz. B. R. Hil 
„„ oye _ 8 5 . 
Cro. E. 313. 13. A. made a Leaſe to B. of Land for Years, and the Leſſee pare 
pl. 4. S. C. Bond to pay M. NM. 20 l. for 17 Years, if M. N. ſhould fo long live, and 
| xa, ar if he ſhall or may occupy or enjoy the ſame, and then the Zeſſee ſurrender's 
lateral, and Zhe Leaſe, and refuſed to make any further Payment of the Annuity. A. 
B might being dead, his Executor brought Debt on the Bond, and Judgment 
have enjoh d as tor the Plaintiff; for this Payment is a Thing collateral. Ow 104 


3 ©'Trin. 35 Eliz. Ford v. Holborrow. - 


Mo. 597. ** Ce 5 
1. TA S. C. adjudged accordingly. Poph. 39 Forth v. Holborough, S. C. adjudged for the 
Piaintiff But if any had defeated the ſaid Term by a lawful Entry, by a Title Paramount, the Obligation 
had not been forfeited for any Default of Payment after ſuch Entry; Per Popham.—— But Popham 
ſaid, that if the Condition had been, that if B or his Aſſignees, or thoſe which ſhould occupy the 
Lands, ſhould pay the 201. and after B. had ſurrendered to A. and A. did not pay, the Obligation bad 
been forfeited; for in ſuch Caſe A. was the Party who was to pay it, and he ſhould not take the Ac. 
vantage of the Non-payment. Cro. E. 313. in 8. C. | 


4 Rep. S8. 14. Debt upon Obligation to perform Covenants of a Leaſe, whereby 
8 the Defendant had leaſed to the Plaintiff a Honſe by the Words Deiniſe and 
and reſoly's Grant, and covenanted that the Leſſee ſhould en it without Evittion, ©) | 
that the Af. him or any by his Procurement. The Leſſee affigned over his Term. &. d 
«00 rey Hranger entred upon the Aſſignee, and leaſed it to D. The Afſgnce Fo 

ave Co- R | Frey 


m a aA... * . 6 2 ——. —— A. ob. * tt. * rn . r 
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Condition. 165 
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| det, whereupon D. brought Ejectment againſt the Aſſignee, and reco- e e 
1 445 . | $ 1 l N | 2 
| vers by Verdict. Popham inclined that this Covenant in Law, upon us Core 


| : | | 4 rant in 

the Words Demiſe and Grant, is taken away by the expreſs Covenant, Law, by the 
but the other Jultices deliver'd no Opinion as to that; but they all held Words De- 

{ | (he Breach ill, tor 2% averring that S. extred upon goed Title, tor other- _ Ws 

R Eo viſe there is no Cauie ot Action; and tho it be pleaded that D. reco- 78 * he 

ver'd by Verdict, yer that is not material, for it may be upon falſe Ver- Breach of 

di& and without Jicle, and refolved that Judgment be entred accord- this Cove- 


jagly ; but che Plaintiff had leave to diſcontinue. Cro. E. 674. pl. 2, nant in Law 


MB. 1 Notes b. . the Obliga- 
| 24 | "eg N / ICS, . 

_ Tin. 41 Eliz. B. R. Nokes v. James. r 

8 1 forfeired, it being to perform all Covenants, Grants &c. which extend as well to Covenants in Law as 

2 Eo «7 Covenants in Deed ; And further, that the ſaid expreſs Covenant qualifies the Generaſity of the Co- 

it Leonant in Law, and reſtrains it by the mutual Conſent of both Parties that it ſhall not extend further 


thin the expres Covenant, and that it was lately ſo adjudged in the ſame Court in Hamond's Ciſe. 
h 8. C Lang by Vaughan. Ch. J. Vaugh. 126.——S. C. cited Arg. 5 Mod. 37.—8. C. cited Per 
_ = e 


15. Leſior covenanted that Leſſee for Years might or ſhould, peaceably, 
gietly and lawfully enjoy the Premiſſes, without Interruption of him or any 
o her Perſon. In Debt on Bond for Performance of Covenants the Plain- 
titf tor Breach aſſigned the Entry of a Stranger who had no Right, and 
the Opinion of Coke and the Court was clearly for the Plaintiff. D. 
328. a. Marg. pl. 8. cites Trin. 4 Jac; C. gg. 5 

16. Debt was brought upon an Obligation o perform the Covenants 
contained in an Indenture ; the Covenant was for quiet enjoying without 
Lit, Trouble, Interruption, &c. The Plaintiff aſſigned his Breach, that 
he forbad his Tenant to pay his Rent ; This was held by the Court to 
be no Breach, unleſs there were ſome other Act, and the Defendant 
pleaded, that after the Time the Plaintiff ſaid that he forbad the Tenant 
tio pay the Rent to the Plaintiff. Brownl. $1. Trin. 9 Jac, Witchcot 
and Lineſey v. Nine. . CC 88 
1. It Leſſce tor Years rendring Rent, with a Condition of Re-entry 
for Non-payment of the Rent, leaſes Part for a leſs Term under a leſs Rent, 
and covenants that his Leſſee ſhail enjoy without Impeachment of him, or ot 
any other occa/zoned by his Impediment, Means, Procurement, or Conſent, 
and after he neglects to pay his Rent, upon which the fir/t Leſſor enters &c. 

* This is a Breach, adjudg'd per tor. Cur. clearly. 1 Bulſt. 182, 183. 
 Paſch. 10 Jac. eh. Powel. 5 5 
18. Debt upon an Obligation, condition'd that where the Plaintiff'* Cro J. 


bad a Leaſe for Years from his Leflor of certain Land, that the Leſſee lief LEE 
and : E ſpould enjoy his Land during the Leaſe without Eviction; the Breach was — 6. K 
led alleged in the Replication in a Recovery of this Land by A. by Verdict, and Kirby v. 

A. pou a good Title ; The Iſſue was, that the Recovery was by Covin, and it Yanſaker, 

men WW is found for the Plaintiff; he had Judgment, which was reverſed in the &. © accor- 
104. Exchequer Chamber; tor A. might recover this Land by Verdict with- pe | 

out Covin, under a Title derived from the Plaintiff himſelf * [after adds a Note, 
übe the Obligation made] therefore the Plaintiff” ought to ſhew that A. had that this Ex- 
b Q 4 elder Title to [before] the ſaid Leaſe made to the Plaintiff. Jenk. 340. ee 
mw ZE Pl. 95. | | | | | 0 1 after 
on had before Judgment, and diſallowed becauſe the Verdict had made it good. In G 5 3 
he As- „ of Aſſignee of Lands exchanged the Breach aſſizned was, that a Stranger, habens Jus E Titulum, did 


enter &c. After Verdict it was now moved, that the Plaintiff had not ſhewed a ſuthcient Breach 5 

$B for he ſets forth the Entry of a Stranger habens jus & Titulum, but doth not ſhew what Title, and it 

erey = 79 le le had a Title under the Plaintiff himſelf, after the Exchange made; and to prove this, the Caſe of 

| > Kirby and Hanſaker was cited in point, and of that Opinion was all the Court. 3 Mod. 135. Trin. 3 
Jac. 2. B. K. Mofle v. Archer. SG V 


19. Covenant ; P. the Husband of the Defendant was poſſeſſed of a Leaſe 
ot a Farm called N. tor ſuch a Term, and covenanted that the Plaintiff 
Uu a and 
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Condition. 


2 Roll Rep. 


& SP, ac- 
cordingly, 
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—— — 


and his Wife ſhould enjoy it during the Term, withcut the Interruptim t 
P. or his Wife, and alleges the Breach that ſuch a Day P. entred 4 
ouſted him. It was reſolved in this Caſe, that although che Covenant i- 
that the Plaintiff and his Wife ſhliall enjoy it, and the ExpUon is of the 
_ Plaintiff only, yet it is good enough, and a Breach of the Covenant, be. 
cauſe the Husband hath the ſole Profits and Poſſeſſion. Cro, ]. 383. A 
11. Mich. 13 Jac. B. R. Penning v. Platt. e 7 
20. It one be bound that he ſball not continue ſuch a Suit, if j, 
continues it by Attorney it is a Breach ot the Condition; but if the Atta 
ney enters the Continuance without his Privity, it is no Breach ; Per Dode. 


by Mounta- ridge and Haughton J. Cro. J. 525. Hill. 16 Jac. B. R. in Caſe cr 


gue Ch J. 
and Haugh- 


Gray v. Gray. 


ton, but Doderidge e contra. 


21. A. granted to H. the Preſentation to the Church of D. and gate 
Bond, that if from Time to Time he (ball make good the ſaid Grant fron 
all Incumbrances made or to be made by him and his Heirs, then &c. The 
| Grantor died, the Church is voided, and the Heir of the Grantor preſy,;. 
ed, and whether this was a Breach of the Condition was the Queſtion? 
and Hobart Ch J. and Winch being only preſent, thought this tortious 
' Preſentation to be no Breach of the Condition, but this extends only t4 
lawful yp why n by the Heir; and by the Pleading here it appears, that 
though the Heir preſented, yet he had no Right to preſent, becauſe hi; 
Father had granted that before, and then the Preſentation of the Heir 
is as of a mere Stranger. And thoſe general Words will not extend to 
a tortious Diſturbance by the Heir; but Hobart ſaid, that the Words 
ſhall have ſuch a Conſtruction as if it had been faid, that he ſhall enjoy 
the ſame from any Act or Acts made by him or his Heirs, and in this 
Caſe there ought to be a lawtul Eviction to make a Breach of the Condi. 
tion; but otherwiſe, if the Condition had been, that he fhall peaceably ej 
From any Act or Atts made by him, or his Heirs, in that Cale a tortious 
_ Diſturbance would have been a Breach of the Condition, but it was ad- 
- 2 till another Time. Win. 25. Mich. 19 Jac. C. B. Hunt y, 
V V 8 
22. Condition of a Bond recited, that Copyhold Lands were to be ſur- 
rendered to the Uſe of H. and G. and their Heirs, by A. F. at her full Age; 
and that G. ſhould pay to H. 331. ſuch a Day, and if he did not, then the 
Surrender ſhould be to the Uſe of H. and his Heirs ; it therefore A. S. at her 
full Age, ſhould ſurrender to the Uſe of H. and his Heirs, and that H. 
and his Heirs may enjoy the ſame, then the Bond to be void ; the De- 
fendant pleaded, that G. did not pay the 33 l. and that A. F. came to Art 
ſuch a Day, and after in full Court did ſurrender. The Plaintiff replica, 
that after the Surrender G. entred and expelled him. Reſolved that the 
Replication was not good, becauſe he did nat ſhew that the Expuſſun 
was by Title, for otherwiſe the Bond does not extend to it. Cro. C. 5: 
pl. 1. Paſch, 1 Car. C. B. Hamond v. Dod. 5 
23. Debt on Bond conditioned, that whereas the Defendant was ale 
to marry ſuch a Widow, who was poſſeſſed of ſeveral Goods of her firſt Hi 
band, and his Children, that he would not meddle with them, but that ſbe 
and her Children ſhould enjoy them without Diſturbance &c. from him &C. 
The Detendant pleaded Performance generally. Plaintiff aſſigned 2 
Breach, that the firſt Husband was poſſeſſed of ſuch Sheep and Goods, 
and that the Wife had them before her ſecond Marriage, but that after. 
wards the Defendant took and detained them. After Verdict it was 
moved, that the Plaintiff did not ſhe that the Husband did any Adi, d 
made Diſturbance, and ſo the Breach not well aſſigned, and ot that Opinio 
were Hide and Jones; bur Whitlock and Crook e contra; tor by tbe 
Allegation and the Verdict for the Plaintiff the Court will intend it 4 
unjuſt Taking and Detaining, contrary to the Agreement; aad Hide *. 


135 


—— 


. 67 


jag aſter aids of the ſame Opinion, Judgment was given (abſente Jones) 


i 
; ' tor the Plaintiff Cro. C.204. pl. 9. Mich. 6 Car. B. R. Crowle v. Dawſon. 
24 In Conlideration ot 130 J. paid, the Defendant 1 Martii Anno g. 
* Car. 1634. ſe the Plaintiſt a rhe Furzes growing on ſuch Lands, to be 
5 talen before Mich. 1635, and promiſed that he fbould quietly carry them a- 
|. way without Diſiurbance 3 and though he had Juffer'd him to carry away 
50 Loads, ke diſt urbed him from taking 1090 Load growing on the ſame 
he Land; After Judgment lor the Plaintitt it was athgn'd tor Error, that 
50 the Plaintiſf did got ſer forth any certain Time of the Diſturbance, whether 
le. it was before Michaclinas 1635 ; but reſolved per tot. Cur. that this being 
of after Verdict is no Error, tor it thall be intended to be before that 
Time, otherwiſe no Damages would be given; beſides *ris not material 
to ter torth the Time of the Diſturbance, becauſe 'tis collateral to the 
Promiſe; and ſo the Judgment was affirm'd. Cro. C. 497. pl. 1. Paſch. 
. 14 Car. B. R Hall v. Marſhall. 55 VViͤalf be 
* 285. Where a Man covenants that he has Power to grant, and that the 
The Grantee ſpall quietly enjoy from any "m— under him, thoſe are two 
5 diſtinct Covenants, and the firſt is general, and not qualified by the 
. ſecond 3 Per Hale Ch. J. to which Wyld agreed; tor one goes to 
Ky” the Title, and the other to the Poſſeſſion. 1 Mod. 101. pl. 6. Mich. 
55 25 Car. 2 B. R. in Caſe of Norman v. Forſter. VV 3 
5 26. Aſſumpfit in Conſideration the Plaintiff promiſed to pay the D 5 Foo. 213. 
I tendanr fo much yearly tor 5 Years, for ſuch a Thing, he promiſed 70 8 8. C. 
ei ſave him harmleſs concerning the Peſſeſion of it, but that ſuch a one had and this be- 
d to | evitzed him, and the Detendant had not ſaved him harmleſs. After Ver- ing after a 
dlict tor the Plaintiff t was moved that it is not ſhewn that he was evict- Verdict, 
ort ed by Title, and all ſuch Covenants extend only againſt lawful Tith e 
"oy WF vicoo ;- bur per Caf: his AS thy. pear gov dh, 
1 and Eviction; but per Cut. this Agreement was only quoad the Poſ- ferting forth 
0 . ſeſſion, and Judgment tor the Plaintiff, 2 Lev. 194. Paſch. 29 Car. 2. in his De- 
% B. R. Gregory v. Major. Os. NE ooh rent ER 
"(9 1 ** 5 | FVV that the 
tious D.iſturber recover'd or Judicium Curiæ, the Court were all of Opinion that Judgment ſhould be 
9 | given for the Plainti „ 55 | e e eee 
ls | WD 4 Covenant &c. upon Articles of Agreement, wherein the Defend- 3 Lev. 32. 
2 ant covenanted in Behalf of M. (a Stranger) that the Ape , r, gui- Buckley * 
Are: ct enjoy for a Tear a Tenement called the Saltmarſh, except one Cloſe, Parcel Williams. | 
655 of the Premiſſes, to one E. K. The Breach aff} + . 
on the 1 5 E. K. reach aſſigned was, that K. brought & M. in 
1 3 Treſpaſs againſt the Plaintiff, and recovered Damages and Cofts &c. The C. B. the 
nat H. | Detendanc pleaded, that he did not break this Covenant; After a Ver- S. C. ſays 
5 Ez dict tor the Plaintiff, it was inſiſted that it did ot appear that K. ſued _ hn engl 
1 An q 4 Title, and it was reſolved by Powel and Ventris (abſente the Ch. Tn allow'd, 
replied, . 1 ice and Rokeby doubring) that the Declaration was ill for that becauſe the 
bat ue eaſon : tor the Articles amounted to a Leaſe, tho' by a Stranger, be- Title of K. 
of Ne he acted in behalf of the Owner of the Land, and it ſhall be taken 8 1 
TO x = That he had Authority to demiſe, and it appears he intended it a De- to ne. 
** Z miſe, tor the Part excepted is mentioned to be a Dimiſſione prædicta; the Plaintiff 
's abut 1 But if it were a collateral Covenant by a Stranger, it would be hard to here, the 
Hi. Ez 1 75 it to a tortious Entry. This is no Covenant expreſs againſt K. er 
that ji 1 : . ing only mentioned tor the Part excepted and to have been Tenant K Id Ti. 
ary : > the Premiſſes, and ſo the principal Judgment was ſtay'd. Vent. 61. tle by a 
ned 2 | rin. 1 W. & M. in C. B. Raſhleigh v. Williams. e Demiſe 
Goods, * the Articles made to the Plaintiff, and be the Title derived from whom it will 3 
ir atter- 0 ore the Articles made with the Plaintiff, the Covenant is broke according to the Cale of Þroct : 
: + Neu ton, Trin. 23 Car. 2. B. R. Rot. $56. wh 8 \ : rouor 
* 10.927 nx: gizen-far che Dlaintitfrhe-Rott . - Judgacar 
Aci, divers Motions Judgment * ions Hats 10 bie- ur, ag or into Court, and upgn View thercot, after 
Opinion Z ) as g r the Plaintiff; Levins a Counſel for the Plaintiſt. 
r by tte A | | 
end it al ; EE 28. Cons 
Hide be- 
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28. Condition that A. or his Heirs, or Aſſigns, ſhall reconvey to B. ſuch 
Land in Tee. A. deviſes to C. (an Infant) in Tail, Remainder to D. the 
Condition is broken; contra it the Land had deſcended to C. being ay In. 
fant, becauſe this had been an Act in Law. Ld. Raym. Rep, 11, 

Mich $ W. 3 Hulbert v. Watts & Ux'. Ps . 
: . IT 29. In Covenant tor quiet Enjoy ment, the Plaintiff affizned a Breach 
tidem Ver. That the Leſſor entered upon him, and ouſted him out of the Premiſes, The 
bis. Detendant pleads, that he entered to diſtrain for Rent in arrear, abſque 
hoc that he onfted him de Præmiſſis. Plaintiff demurr'd, becauſe if he 
had ouſted him of any Part, he had good Caule of Action, and there. 
tore ſhould have traverſed that he ouſted him ot che Premifes, or of any 

Part thereof. But per Cur. the Plea is well enough; For if the Plaintiff 
will join Iſſue on the Matter of the Traverſe, and prove the Ouſter of an 
Part, the Iſſue will be for him, and they took a Diverſity between pleading 
the General Iſſue as in Debt, for there you mult plead Non deber nec ali. 
quam inde Parcellam, and pleading a Special Iſue as this is. 2 Salk, 629, 
pl. 5. Paſch. 3 Ann. B. R. White v. Bodinam. e = 
30. In the afjgning a Breach of Condition tor quiet Enjoyment a par. 
ticular Act muſt be ſpeum by which the Plaintiff is interrupted, otherwiſe 
it is ill. Comyns's Rep. 228. pl. 126. Mich. 2 Geo. 1. C. B. Anon. 


(KX. a) Condition to perform Covenants. [To what it | 
e c 


_ a<judg'd v0 be performed of the Part of the Leſſee, and after the Leier tor lu. 


wm where and names the ſaid Indentures, and after the Leſſee enters the Land ex- 
a Way, or cepted, pet this is not any Breact 
Eftovers, or excepted is not leaſed, and ſo as it it had not been named, and there: 


reach of the Condition, for this Land 


Profit Ap- fare it cannot be intended an Agreement to be performed on theſdat 
prender is ok the Leſſee within the Intent of the Indenture. Palch, 41 Cz. 
Degen B. R. between Dame Rufſct and Gulwell adjudged, 


Cepted out 
ot the Thing i J ĩͤ a. 3 1 
demiſed.— Cro. E 657. pl. 1. 8 C. held 8 by Popham and Fenner, but Gawdy e contra; 
and Popham upon its being moved at another Time ſaid, that he had conterr'd with the other J uſtices 


and the greater Part of them agreed, that this Exception is not within the Intent of the Condition, and 
the Bond not forfeited by this Pee ; wherefore it was adjudged for the Defendant. And Pops 
ham and Fenner held, ha an Exception Li a Thing De-hors, «hich Leſſor had not before, as a Way, Cn. 
mon &c that is an Agreement of the Leſſee's that he ſhall have the Profit, and in ſuch Caſe a Diſtur- 


bance will forfeit the Obligation, for there the Leſſor has an Intereſt in the Thing excepted —— 


S. C. cited 11 Rep. 50. b. 51. a. as adjudged that the Word (Præmiſſa) ſhould not extend to the Thing 
excepted, but is all one in Effect as (Pre-dimiſſa.)—S. C. cited accordingly by Coke Ch. J. Roll Rep. 
102.— 8. C. cited Hob. 276. S. C cited Show. 388. in Caſe of Buſh v. Coles. — 1 Salk. 195. 
pl. 1 cites S. C. and the Caſe there was, viz. By Indenture H. leaſed a Houſe excepting tro Rooms, and 


| ; B for 
ree Paſſage to them. The Leſſee aſſigns, and the Aſſignee diſturbs the Leſſor in the Paſſage thereto, and fo 
Us De the Leſſor brought Covenant ; <5 per Cur. the Action lies. The Dizerſty is this: 


the Diſturbance had been in the Chamber, it is plain then no Action of Covenant would have lai", | 


becauſe it was excepted, and fo not demiſed; aliter where the Leſſee agrees to let the Leſſor hows 
Thing our of the demiſed Premiſſes, as a Way, Common, or other Profits Apprender ; in ſuch ou 
Covenant lies for the Diſturbance. Cites 3 Cro. 657. and Mo 553, And this Covenant goes with the 
Tenement, ard binds the Aſſignee. Judgment pro Quer'.—— Show. 388. Buſh v. Colcs, 86 or 
judged for the Plaintiff. —- Carth. 232 &. C. reſolved per tor. (ur. that this Exception amounted to 


a Reſervation, it being a Thing necly created, and not in Eſſe be'ore, viz a Wiy or Paſſage en 
| *; 
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bo R 7 a1 Aion of Covenant will lie, as where Rent is reſerved Covenant will he upon 
Words of Reſervation, without any expreſs Words of Covenant, and the Plaintift had Judg- 
nent. | 
2. Tf a Man leaſes for Bears, rendring Rent, payable at Michael- 
mas, and at the Anngnclationg upon Condition, that it he does not 
pay it upon the ſaid Featts, or within 14 Days atter, that it ſhall be 
awful for him co re-enter 3 and the Letlee binds himſelt upon Con- 
dition ro perterm the Covenants and Agreements of this Leaſe ; and 
then the Letiee does not pay the Rent ac che Feaſts, bur | pays it] atter, 
and wichin the 14 Days, yet the Condition 1s forieited ; tor the Con- 
E Gqition im the Leaſe is noc Parc ot the Reſervation, Mich. 13 FAC. 
B. between Meadicton and Ratcliſte, Per Cutlamm. . 
3. A. by Deed-Poll reciting, that whereas he was poſſeſſed of certain 
Lands for a certain Term by good and lawful Conveyance, aſſtgns the ſame to 
J. O. with divers Covenants, Articles and Agreements to be performed on the 
Part of A. The Quettion was, if the Words (whereas he was &Cc.) be 
an Article or Agreement within the Meaning ot the Condition of a Boys 
 piven to perform &c. Gawdy held that it was, and Clench faid that 
a E -gainſt this Recital he cannot ſay that he has not any Thing in the 
erm. And at length it was clearly reſolved, that if A. had not ſuch 
Intereſt by a good and law ful Conveyance, the Obligation is forfeited. 
1 Le. pl. 164. 122. Irin. 30. Eliz. B. K. Severn v. Clerk. . 
4. In Debt on Bond to perform Covenants, Payments &c. the De- Toy: 206. 
ſendant ſaid, that he tor 1101. had enfeoffed the Plaintiſt, with a Proviſo Knipe, 8 2 
that if the Defendant paid ſuch Sums at ſuch a Day the Feoff ment to be void, adjudped, 
and that he might re-enter, with Covenants to ſave harmleſs trom Incumbran- that the word 
ces, and make further Aſſurances ; and that he had performed all Covenants (Payments) | 
&c. on his Part. The Plaintiſf aſſigned a Breach, that he did not pay 33 . 
ſuch Sums at ſuch a Day according to the Proviſo; Reſolved, that in as Obligation 
much as there is not any Covenant to pay that Sum, it is a Proviſo in Ad- ſhall have 
E vantage of the Feoffor, that it he paid the Money he ſhould have his Relation only 
Land again, and it is in his Election to pay the Money or loſe the Land; to ſuch Pay- 


; N — * * * * * N 28 I 
6 . X * 
n * Laban * %%% 6 292 
* * * 9 2 8 I % 


A * 2 2 * * Ef 
* p ** 
ö 
. * A ads 
er r 
” n 4 PTD * 


= 3 PREM ments com- 
and fo rhe Conſideration of the Bond does nor extend thereunto, but on- priſed in the 
ly to perform other Covenants, As to fave harmleſs &c. It was reſolved Deed as are 


againſt rhe Plaintifl. Cro. J. 281. pl. x. Trin. 9. Jac. B. R. Briſcoe v. compulſary 
Ein | 85 5 ,, do the Defen- 
ing. 5 | | | EO dant, and not 
otherwiſe ; and the Negett of the Payment affigned for Breach being in its own Nature voluntary, ei- 
ther to be paid by the 8 or not, to which the Condition of the Obligation cannot by any rea- 
ſonable Conſtruction extepd, Judgment was given againſt the Plaintiff; quod nota. Yelverton was of 
Connſe] with the Plaintitt.——Brownl. 113.5 C. in totidem Verbis. — Bulft. 156. Briſcoe v. Knight. 
S. C. held accordingly per tot. Cur. and Judgment againſt the Plaintiff.—8 C. cited 2 Lev. 126. 
Mich, 26 Car. 2. B. R where the Caſe was, that in a Bond tor Performance of all Covenants and Conditi- 
ons in an Indenture of Mortgage was a Proviſo, that if the Mortgagor paid the Money at the Day the Mortgage 
ſhould be «cid. Breach was aſſigned for Non-Payment at the Day. Ir was moved that this was no Forfeiture 
of the Bond, but of the Eſtate only, and that this Condition was for the Mortgagor's Benefit to have his 
Eftate again on Payment of the Money, bur not to compel him to pay it; And of this Opinion was Hale, 
but Twiſden contra, and he cited one UW{rtbrook's Caſe. Hill. 22 Car. 1. B. R. to be fo adjudged , 
and at another Day brought the Record of the Caſe into Court, whereupon Hale mutata Opinione, 
gave Judgment for the Plaintift. 2 Lev. 116. Mich. 26 Car. 2. B. R. Tomlins v. Chandler, — 2 Keb. 
387 pl. 79. Tooms v. Chandler, S. C. the Defendant pleaded Pertormance; the Plaintiff aſſigned Breach 
in Nonpay ment; the Defendant rejoined, that by the Nonpay ment he was to loſe his Land, and the 
Court held this a Departure, and the Money is due by the Bond, though the Land is to be forfeited, 
and [ucgment for the Plaintift. — Ibid. 394. pl. 90. S. C. Twiſden 1 cited Hill. 22 Car. 1. of a Leaſe 
v be voc on Nonpayment, and adjudged for th, Defendant, becauſe the Lind was to be loft by the 
1 Pans en WUcſturook v. Print, and conceived Judgment ought to be for the Defendant, which 
xz the ourt agreed. — Ibid. 454. pl. 23. Paſch. 27 Car. 2. B. R. the S. C. adjudged for the Defendant 
Nis; And per Cur. if it were a Condition in the Deed ſpecially recited in the Bond, though thereby 
dhe Mortgage is forfeited, the Bond is ſo too upon Non: performance; but being gencrally to perform 
Al Covenants, Conditions &c according to Briſcoe's Cafe and Br. Conditions 195. it binds only to ſuch 
are compullury, and not to ſuch as are at the Party's Election to do or not. Ibid. 460. pl 35. S. C. 
duucgcd tor the Dsfendant unleſs the Plaintiff diſcontinue, Fes. 


XX | DE == 46-1. 


P ß ̃— , ,,, 
92 — — be — — * _ — a. 


222K - 
— — ——’——E7 EIS 
25 E"I 
— : l 
- : . — 
— 1 ²— I _ CEE Eg 95 
— — * rx by > — s * . . 


— — ASS >>, => ——— LI oo» A TER 4 = l \ \ 
_—_ RE ST Ebel * mn, — q — —— _ 
\ — - 
* ——— —y- — — — . ñ᷑ — 
—— — —— — — — — 4 ” — — — - 


„ ——ů 


— 


a Condition. 


8 „„ . ie. ti 
. , [ . 


3 


— | | 3 

5. In Debt upon an Obligation with Condition to perform Covenants in 

an Indenture of Leaſe, the Detendant pleads, that after and before the Ori. 

ginal purchaſed, the Indenture was by the Aſſent of the Plaintiff, aud th 
Defendant cancelled and avoided, and ſo demands judgment it Action 

and ſeems by Coke clearly, that the Plea is not good wWithort Averment 

that no Covenant was broken before the canceling of the Indenture, , 

— Brownl. 167. Paſch. 10 Jac. C. B. Anon. N 

aym- 27. 6. If an Obligation be for Performance of Covenants in a Grant which i; 


Nag fo void, the Covenant and Obligation are both void; and Judgment accord. 


rte Defen- ingly. Lev. 45. Mich. 13 Car. 2. B. R. Caponhurſt v. Caponhurſt. 


dant. 


Saund. 6. . » Condition of a Bond was for Performance of Covenants in a Leaſe of 


Eos” Dwelling-houſe to an alien Artificer. 'The Court held the Bond void, 


do not ob- g 3 
ſerve S. P. for when a Bond is to 2 Covenants, if the Leaſe becomes void by 


there— any Means, as by Releaſe, Surrender &c. the Bond is void alſo; And 
2 Keb. 116. it would be abſurd, that when the Statute 32 H. 8. cap. 16. makes the 


|. 60. S. C. : | | 2 
dag for Leaſe void, and ſo deſtroys the Contract, that yet the Bond to inforce 


the Deten- Payment of the Rent ſhould remain good; and Judgment for the Deten. 
dant. dant. Sid. 308, 309. pl. 19. Mich. 18 Car. 2. B. R. Jevons v. Hy. 


ridge. - 5 N . 

5 5 The Defendant in Conſideration of 400 J. lent him by the Plaintif, 
granted his Lands to him for 99 Tears, if G. ſo long live, provided if he pay 
60 J. per Annum quarterly during the Life of G. or 400 l. within tw 
Tears after his Death, then the Indenture to le void with a Ciauſe of Re. 
entry for Nonpayment, and gave a Bond for Performance ol Covenants, 
Payments &c. In Debt on this Bond the Breach aſſigned was, that 39, 
for halt a Year was not paid at ſuch a Time during the Life ot G. Upon 
Demurrer the Court inclined, that this Action would not lie on this 
Bond in which there was a Proviſo, but no expreſs Covenant to pay the | 
Money, and therefore no Breach can be aſſigned. 2 Mod. 36, 37. Paſch, 
— p ]—— A. ꝓ e 


— 


— — — 
* 


C. a) [L Where] the Condition is to ſave harml-ſ5 & 


Bob. 260 1. 1 N an Action of Debt brought by A. againſt B. in which C. 1 


270, pl. 355: 1 D. are Bail for B. if the Plaintiſf hach Judgment against B. 
jadg'd for AND the Bail, and after C. one of the Ball, gives Security to 4. ts 


Plaintiff, all the Money due to him; ànd in Conſideration thereof, A. promiſes C. 
Contra to that he may take Execution againſt D. the other Bail, and that he will 


28 not releaſe him without the Aſſent of C. upon which C. procures D. to 
becauſe this be taken in Execution, and after A. releaſes him out of Execution, 
Condition AND thereupon D. is bound to A. in an Obligation, of which ti 

_ carried= Condition is to ſave A. harmleſs of all Actions and Damages wiit) 


forcible od ray ariſe upon the Releaſe of O. out of Execution, then being i 
Intent of Execution at the Suit of A. from all Perſons that may troubl 
him concerning the ſaid Releaſe, and after C. brings an Action again! 
Fol. 432: A, for the Breach of his Promiſe, (*) and recovers his Damages. \ 

> ts a Breach of the Condition, for the Condition is not to be inteld 
lefs of ſome E 12 Words of the Damages only, which directly ariſe 18% 
Damage dhe Releale, but co any collateral Act dehors, as to the (aid J9romil 


wi aride Vobart's Reports, Cale 353. between Nlden and Milginſon. 
not upon the Releaſe alone, but upon ſome external and collateral Thing beſides the! cleaſe, 2rd 
ba. 


7 


by Means and Occaſion of the Releaſe; for the Words are, to ſave harmleſe &cc from a = 


2 
* 
k 
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Hat might trouble him concerning the ſaid Releaſe; and no other Perſon could moleſt or trouble him 
for the Releaſe of his own Debt only, wherein no Man could have to do but by Means De-hors. 


t 2. If a Man be bound to keep me without Damage againſt all Men, the Br. Condi- 
Condition is void, and e contra it it was againſt 4 Man certain, Br. tions, pl. 
5 Conditions, pl. 150. cites 8 E. 4. 12, 13. 8 . 8. C. for it 
is in a Manner impoſſible. 
K 3. In Covenant, the Defendant had leaſed to the Plaintiff the Manor 
: DV. for 20 Years, and granted by the Indenture that he would acquit 
Fim of all Charges iſſuing out of the ſaid Manor during the Term, and 
of alter by Parliament the tenth Part of the Value of the Land was granted 
l, to the King, and not the tenth Part of the Iſſues of the Land; tar then per 
x omnes the Leſſor ſhall diſcharge the Leſſee; and by all except Brian 
* the Land is charged by Reaſon that he may diſtrain in the Land for 
he the tenth Part of the Value, and may diſtrain for his Debt, contra of a 
ce common Perſon; but Brian e contra, and that the Land is not charged, 
n- and there is a great Oiverſity between thoſe Words, Iſſues of the Lana, 
it. and Value of the Land; tor by the Iſſues of the Land, if a Man be bound 
. to render them he ſhall pay the ſame Iſſues; contra where he is bound 
iff, to pay only the Value. Br Covenant, pl. 30. cites 17 E. 4.6 —_ 
pay I 4. A. and B. were bound to F. S. in 151. and F. N. was bound to the 
1700 ſaid A. and B. upon Condition to acquit them againſt the ſaid J. 8. 
Re and after F. S. releaſed to A. and B. the ſaid 151. by the Labour of the ſaid 
nts, 7. N. this is a good Performance of the Condition; per Townſend and 
29), -atesby, & non negatur. Br. Conditions, pl. 23. cites 1 H. J. 30. 
pon J. The Defendant fold Lands, and covenanted to ſave the Vendee 
this 8 Harmleſs upon Requeſt. It was ſaid Arg. that it the Land was afterwards 
the ctended, before any Requeſt made, that this was no Breach of the Cove- 
7 | nant, becauſe it was by the Negligence of the Plaintiff himſelf. Mo. 
- 0 c Es 
| 6. A. made a Leaſe to B. for Life, and covenanted for himſelf and his 
LH Heirs that he would fave the Leſſee harmleſs from any claiming, by, 


from, or under him; A. died, and his Wife recover d in Dower, and the 
| Leflee thereupon brought Covenant againſt the Heir, and adjudg'd for 
B. becauſe the Wife claim'd under her Husband, who was the Cove- 
| nantor ; but if foe had been the Mother of A. the Leſſor, it had been other- 
= wiſe, becauſe her Claim would not be from or under A. Godb. 
E: BR. Anas, EEE 


1 — —-„— Gn he 4 ch 2 125 
8 1 (Z. a; How the Condition ought to be performed, when 
;D. it is to keep him <urthout Damage. 
uta bp . 
h 1 t be to lave him harmleſs from J. S. if J. S. after ſays to him, Br. Condi- 
ng n 1 that it he goes to his Houſe he will beat him, by which Menace tions, pl. 
trouble 2 150 not go to his Houle about his Buſineſs, the Dbligation is 3% hes 
again [elted, 18 E. 4. 28. | „ e Entty 
o ˙7˙ te 5 . 
en, C. cited 5 Rep. 23. a. as held by Bilan and Littleton.—8. C. cited Arg Op 
intend 3 ridge J. ſaid, that the Matter is well debated in that Caſe.- 8. c . E. 555 . 
Ce upon cited Cro. J. 340. in pl 5 onditi nn 
Nn 340. in pl. 5. The Caſe in Br. Conditions, pl. 165. is, viz. In Debt a Man 
drann HM int N. b pH N. harmleſs from an Obligation in which he is bound to W. &. and after W. S. brou-ht Debt 
M a y ich N. broueht Debt againſt his Obliror, becauſe he is not ſaved harmleſs, and the De- 
= | 8 Quod non damnificatus eſt; and the Plaintiff ſaid, that W. 8 brought the Action againſt 
ſe, ard | "> by realon whereof he durſt not go abuur his Buſineſs, by which he was damnifi:d ; and per 
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ingly, and 


| judg'd per (hall be a F orfeiture ok the Condition, for he 18 nor ac any Damage 
ber Cur. — thereby. Palch. 12 Ja. B. R. between Freeman aud Sheene, per Cy: 


7. $*-9 


Br Condi- 6. Ik the Condition be to ſave harmleſs trom ſuch a Thing; this 
- rions, pl. 34- does not extend to Actions, in which he might have a lawtul Delence 


to ſave him harmleſs againſt all the World. Js in Debt upon an Obligation the Caſe was, that 4. 
diſtrai ned there againſt B. and B. ſued Replevin in the County, and C. Bailiff of the Sheriff returned (uod 


gation, and the Opinion of the Court was, that in as much as Action of Detinue of Beaſts does not le 


vin be in C. B. or to the Plaintiff if it be in B. R. and not to re-deliver it to the Defendant. Br. 


him againſt him only that can hurt him. Br. Dette, pl. 51. cites S. C. and S. P. according 


Cro. E. 369. 5. If A. and B. are bound in 60 1. to C. and A. binds himſelf in a, 


Havey 8 C. fave harmlels che ſaid E. from the ſatd Obligation, and after C. c. 


— ̃ꝓC—vrW i oo. ——— — 


+ Condition. 


7 he : g ; a * K — 
Choke J he is not damni fed; for it Capias be awvarded, ard he le not arreſted, he is not damnified. © 
i . 0 


tra per grian and Littleton, and that the Obligation is forfeited for the not Civing him from th. 


may be ata Loſs by the Terror. Quære. Br. Conditions, pl. 165. cite 18 E. 4. 2. dul, 


Cro. J. 339. 2 Ik the Condition of an Obligation be to perform an Awerg 
pl.5 8.— Which ts, chat the Obligee ſtaret acquierarus de qualibet Materia con. 
e agen Calned in a Bill in Chancery that the Obligor hath depending againtt 
ſangment him, and that the ſaid Suit mall ceaſe, and after the Obligor exhibits 
for the De- a new Bill in Chancery againſt the Obltzee tor che ſame Natter, and 
fendevt —= in the End of the Bill prays Proceſs, but never takes out {Irocels 


A thereupon againſt him; This is not any ſuch Moleſtation that it 


Roll Rep. i | | 
1. 9 8. cam. 


adjudg d againſt the Plaintiff, —— Brownl. 122. Freeman v. Shield, S. C. and Judgment per tot. Car. 
for the Detendant. . ] e Nm 


3. Ik the Condition be to diſcharge another againſt J. S. of an Ob. 
ligation in which he is bound, he ought to Ar ol him of the Obji: 
gation by Releaſe, or otherways, and it is not ſufficient to ſave him 
, dx _ 8 
4. [But] if the Condition be to diſcharge and ſave harmleſs e 
Sureties from the Penalty of an Obligation; If the Obligation be for: 

- trited, yet this Condition as to the Sureties is not broke, for they 
map be diſcharged and ſaved harmlets from the Penalty of the Obl: 
Ration notwithſtanding. D. 4. 5. Ma. 161. 44. (but it ſeems 
ee, . nant: 
5. It A. and B. are bound in an Obligation to perform certain Co- 
venants contained in an Indenture, of which one is to pay certain Mo- 
ney, and C. covenants with A. and B. to ſave them harmleſs from all 
Things contained in the ſaid Indenture, and after the Money is not paid 
according to the ſald Indenture, by which the Obligation is korkel 
ed; pet it ſeems that C. is not bound to ſave them harmlels from 
the Obligation, for this is a Thing col lateral to the Indenture. Mich. 

5 Jac. B. between So: and Pope Plaintiffs, and ri» Detendant, 


cites 8. iber without the Obligor. 2 I), 49. 


is not bound 


non potuit habere Viſum Averiorum, by which Witbernam <vas awarded of the Goods of A. by which 6 


as Bailiff took four Beaſts of A. in Withernam, and delivered them to the ſaid A. again, and took Ovlizatii 4 
of A in which he was bound to him to ſave him <vithout Damage for thoſe four Beaſts, and B. bro! pes 


Detinue againſt C. the Bailitt, by which he brought Debt againſt A. the firſt Defendant upon the Odli- 


againſt the Bailiff who took them in Withernam, therefore the Bailiff himſelf might have barrel tf 
Plaintiff in the Action of Detinue, therefore the Action does not lie, and alſo this Condition is 3g9" 
Law that he ſhould take any Obligation to diſcharge him for Re-deliverance of the Withernam 434 


to the Defendant ; for he ought to have retained it till the firſt Diſtreſs was re-delivered if the 4 — 


ditions, pl. 34 cites 2 H. 4. 9. — hr. Obligation, pl. 20. cites 8. C. and S. P. that he is bound to ſare 


1 


Fitzh. Obligation, pl. 13. cites S. C 


pl. S Both other Obligation to B. upon Condition ro acquir, diſchirze, 4 


wright v. 
adjudged — B. upon the Obligation of 601. and hath Judgment àgalnit hun upon 
Ow. 19 Bart- Mil dicit, and after, beiore Execution ſlied, A delivers to B. the 85 


wright's 


— — — — — 


- * 


5 Condition. TIE 


FO which c. pet his Obligation is forfeited, for he hath not acquitted Caſe, alias, 
B. as he gugyr, for he is dammfied by the Suit and Judgment, 3 8 
by which his Lands, Goods, and Body, are ſubjected to any Execution. S Cg 


3. 1? S. C. adjudg'd 
Hill. 37 Elt3, B. K. between Sopwright aud Harvey adjudged, 0 3 


n 


| | 2 . 3 : 
L PCC 
lt 4 5 
ts 8. Tf a an enters into an Obligation with another for his Debt 
fa of which the Condition is to pay the Money at a Day, and the vol 453. 
3 Principal aſſumes to diſcharge and ſave him harmleſs from the ſaid Ob⸗ 
It ligation, and after does not pay the Money at the Day, by which the 
ge | Ovbligatton is forfeited, and the Surery to avoid the Suit pays the Mo- 
l. ney; he may have an Action upon the Caſe againſt the Principal, 
for the Afſumpiic ts broke, Pill. 14 Jac. B. R. Cranmer and Gomerſal 
1. = adjudged; and the Court ſaid it was a ſtronger Caſe, by reaſon of 
the Word (Diſcharge,) the Exception being in Arreſſtt. 
| 9. If A. Leſſee of a Term rendring Rent, aligns it co B and B. Jo. 4977. pl 
Wo | covenants to ſave A. without Damage from all Rents payable to the *r for 
E Leſſor, and after B. leaſes Parcel of the Land to A. and after the Hay a Year the 
im a 215-15 there diffrand tor Rent arrear ; yet the Covenant is not Barn to A. 
" W broke, becauſe the Diſtreſs or the Day was unlawfil, and a Tref po eut Hay 
2 pals, and the Sufferance of the Rent to be arrear, without actual ter grand 
1. amage, is no Breach of the Covenant. Mich. 4 Car. B. N. bei the Barn and 
b tween Cooper and Pollard udjudged upon Demurrer, which Jntratur Hay co Co. 
bl Tr. 4 Car, Rot, 4. oo Ge 
ms warrant it; The orginal Leſſor diſtrained the Hay for Rent, whereupon A. brought Covenant, but 
adjudged that it does not lie, becauſe Hay in a Barn cannot be diſtrained for Rent, and the Covenant 
Co extends only to lawful and not to tortious Incumbrances. Another Point was moved, viz. Whether 
Action lies, admitting the Diſtreſs ro be lawful ? Jones J. thought it did not; becauſe the Covenant 
Mo- extends only to a Thing in Eſſe at the Time of the Covenant made, and not to Damage happening to 
L the Plaintiff by a ſubſequent Act of his own, vir. his taking the Leaſe for Years * he arn ; but 
paid | Crooke e contra, And Judgment was given upon the firſt Point, 3 
ell: 3.16 
rom F 1 RE OBO WIRE ES 3 
this I. a. 2) To ſave harmleſs. At what Time the Suit 
_ 1 may be. 1 
_ Was bound as Surety with B. for Pay ment of 20 l. at Mich, 
nich : and had a Counter-Bond from B. ro fave him harmleſs. B. 
n, WE fi not the Money at the Day. A. brought Action on the Counter-Bond. 
bee khbe Court agreed that by the Non-payment at the Day, which has put 
— A. the Plaintiff in Danger of being arreſted is a Damnification to him, 
rred the WA and conſequently a preſent Breach of the Condition, and Forfeiture of 
; againt de Counter-Bond ; and Judgment for the Plaintiff, 3 Bulſt. 233. Mich, 
m agu 14 lac. ao Fo 3 3 
: Rel . * TT „ Att t | f fs J d 6 
(. . Ya ttorney to contels a [Judgment for /avinr 
g bote Bail harmleſs, tho? the Debt be not aid, he cannot 1 pn Bn {ane 
oly,— Damnification. Per Cur. 6 Mod. J). Mich. 2 Ann. B. R. Anon. 
W . 3. It one pretending Title 70 Land gives Security to the Zenants to ſave 
5 Wy em harmleſs on paying him the Rent, and after another recovers in 
Fin an ; gell ment againſt them, they have not yet a Remedy on the Security 
ze, 23% till Recovery of the meſne Profits, which is from the Time of the Ac- 
7255 N of he bucht — without an actual Entry there can be no Recovery 
m 9 = rohts, Per Cur. 6 Mod. 222. Mich, 3 Ann. B. R. Anon. 
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Yy (Z. a. 3) 


Condition. 


—— 


(Z. a. 3) To fave harmleſs. To what ſuch Condition 


1. EBT upon Obligation, the Condition was that if the Defend... 


'* This is 
miſprinted, 
and ſhould | 
be 53. b. 
pl. 21. 


ſhall diſcharge the Plaintiff of all Eſcapes of all Felons in the Priſon of D. 


that he was damnified &c. Quære, for perad venture he ſhall be charged 
of all Felons delivered there after. Br. Conditions, pl. 87. cites 21 H. 


. $6. - 5 78 | | . % ee, 
3. Debt upon an Obligation, the Condition was, that if the Defendant 


Word (defend) ſhall be taken, and 1hall not imply any other Senſe but 
a Defence againſt lauſul Titles, and not againſt Treſpatiors. And per Pe. 


: Warrant. Mo. 115. pl. 309. Mich. 26 & 27 Eliz. Grocook v. White, 


cerning his buying certain Goods at ſuch a Price. This extends not to the 
Price, but to the Title. Allen 95. Mich. 24 Car. B. R. Smalmany, 
Hutchinſon. 1 „ 885 


be Security againſt an after Debt of 2000 I. for which the ſame Perſon 
is Surety. Ch. Caſes, 9). Hill. 19 & 20 Car. 2. Seint- John v. Holtord,. 


Comb. 320. 


Paſch. 

W. 3. 
| 8. R. Wal- 
ton v. Spark. 
n 
judg'd for 
the Plaintiff. 


held in this Caſe that all the Children of J. G. though born after the 
Obligation entred into, would be within the Words of the Condition. 


future Eſcapes, for that would be void, and a Bond to ſave harmleſs a- 


gation is ſingle, Br. Conditions, pl. 175. cites 21 E. 4. *54 


of the Obligation entred into, had a Wife and Children, whom he could 


extends. 


ant kept the Plaintiff without Damage againſt F. B. of 10 l. jy 
which the Plaintiff is bound to the Defendant by Obligation; and per Col. 
lowe, Choke and Brian, the Condition is void; for F. B. has nothing ty d, 
with the Debt by Obligation which is bet ween the Plaintiff and the Defend. 
ant, and fo the Condition impoſſible, and ſo void, and then the Obli. 


2. Debt upon Obligation indorſed, with Condition that the Defendant 


and ſaid that there were only 2 there at the Time &c. viz. J. N. and 
W. S. and that the Plaintiff was not damnified &c. and the other faid 


warrant and defend an Oxgange of Land to the Plaintiff againſt F. ). 
and all others, that then &c, It was reſolved per tot. Cur. that the 


riam J. it would be the ſame if it had been Defend, without the Word 


4. The Condition of a Bond was to ſave the Obligee harmleſs coy. 


F. Counter-Security given againſt a Debt of 4000 I. ſhall extend o 


6. Obligation wich Condition to ſave the Pariſhb of . harmleſs frm 
F. G. his Wife and Children. Joſeph, the Son of J. G. born at the Tine 


not maintain, and the Pariſh, by Order of the Juſtices, was to allow 26. 
per Week to Joſeph for the Maintenance of him and his Family; In an 
Action brought upon this Bond, the Condition was held to be broken, for 
tho it did not extend to Erand. children of J. G. becoming chargeable, yet 
their Father Joſeph, who is by Nature bound to maintain them, being 
unable to do it, he is in that Reſpect impotent, and become chargeable 
to the Pariſh, and he is within the expreſs Words of the Condition, and 


Skin. 556. Mich. 6 W. 3. B. R. Waltham v. Sparkes. 3 

7. Debt upon Bond condition'd to ſave the Plaintiff harmleſs again} 
all Eſcapes which he had already ſuffer'd as Warden of the Fleet; wt 
Court took a Diverſity between a Bond to fave him harmleſs againſt all 


gainſt paſt Eſcapes; for tho? it was unlawtul ro ſuffer them, yet one mai 


contract to indemnity one againſt a Penalty already incurred again 
Law. 6 Mod. 225. Mich. 3 Ann. B. R. Fox v. Tilly. 


(Z. a 4 


= rants and defends ſuch Land to the Plaintiff 
= feofled him, that then &c. and 


Condition 


Mi * _ roo AA —— - 
1 th. 
. * 5 —— E—̃— — 2 — N 
6 ͤ 


— 


(Z. a. 4) To ſave Harmleſs. Pleadings. 


I. TNEBT upon an Obligation to keep the Plaintiff without Damage, 
the Delendant ſaid, that he had performed, Judgment 11 Actio; 
and the Plaintiff ſaid, that he did not keep him without Damage, priſt, & 
non allocatur withorr ſbewing how he is tndamaged; and ſo he did; quod 
nota. Br. Conditions, pl. 36. cites 7 H. 4. 11. 

2. In Audita Querela, where a Man is bound in a Statute upon Defea- 
ſance, that if he acquits or ſaves indemniſie the Conuſee of 10 l. Annuity per 
Ann. or an annual Rent which he has granted to F. N. that the Statute | 
ſhall be void; and the Conuſor ſaid that he had annually paid the ſaid An- 
nuity, and ſo acquitted him, & admittitur pro Bono, as if the Payment 
had been by Acquittance, and ſo ſee that he is not bound to obtain a 
Releaſe to extinguiſh the Annuity &c. For the Words were, To acquit 
and fave harmleſs, and Payment is ſaving harmleſs. Br. Conditions, pl. 
$9. citts $7 H. 6. 18. 3 Jo dd wg _— 

3: Debt upon Obligation indorſed, that if the Defendant acquitted 
and ſaved the Plaintiff without Damage from an Obligation of 101. againſt 

F. N. to whom the Plaintiff was bound in the 10 l. that then &c. and 
ſaid that ſuch a Day and Year F. NM. redelivered the Obligation of 101. to 
the Plaintiff at the Requeſt of the Defendant in lieu of Acquittance. Per 


Priſot, you ought to ſay that the Plaintiff was not indamaged againſt 


J. N. beſore the Delivery of the Obligation; for it may be that it was 


ſued by the Obligee, by which Laicon ſaid ut ſupra ab/que hoc, that 


he was indamaged by the ſaid Obligation before the Delivery of it; and 


good. Br. Conditions, pl. 93. cites 38 H. 6. 13. 


4. But it he had ſaid that he had ſaved him without Damages, and did 


not ow hw, this had been good; but here he ſhall thew how, viz. by 


Delivery of the Obligation; Quod Nota. Ibid,  _ 


5. And it is ſaid 38 H. 8. that * No Damnificatus eft is a good Plea ; S. P. and per 


for this in the Negative, and therefore good without ſhewing How, Bur Keble, 


where he pleads that he has kept him without Damage in the Affirma- mo i a 
tive, he ſhall ſhew How; Note a Diverſity. Ibid, * _ bei vant ap 


where a 


W %% a ahpenoe 5 | 5 Man plead 
in the Affirmative, and where in the Negative; for in the Affirmative be ought to plea . 


d certain; As 


where a Man is bound to keep J. N. without Damage, if he pleads in the Affirmative, he ought to 


plead certain how he has kept him without Damage, as by Releaſe, Payment &c. in certain. Br. Condi- 
tions, pl. 129 cites 4 H. 7. 12. and 5 H. 7, 8.— Hut where a Man is bound to ſtand to the Arbitrement, Nul- 
lum fecit Arbitrium ſuffices in the Negative; but if he pleads in the Affirmative, that he has perform- 
$5 the Award, he ſhall ſhew what the Award was in certain. Ibid. | 
is bound to diſcharge V. it is no Plea that he has diſcharged him, but ſhall ſbew how, becauſe th | 
is in the Affirmative. Br. Conditions, pl. 133. cites 6 a. 7.4 9 1 


8. P. Ibid. pl. 198. ci 
$78.8. + S. P. Ibid. pl. 240. cites 10 H. J. 12. 8 5 988 pl 198, cites M. 


6. Debt upon Obligation, upon Condition that if the Defendant war- 
for Life, whereot he has in- 
nd ſaid that he has warranted and defended ; 
Per Danby this cannot be without impleading the Plaintiff, by which 
he bids him ſay, hat he was never impleaded, and if he had been &c. you 
World have warranted him, which Littleton agreed. And after Danby 
and Needham ſaid, that if he had been ouſted by a Stranger without 
being Impleaded, rhe Obligation had been torteired, Ratione hujus Ver- 
di (defender ;) Quod Nota. Br. Conditions, pl. 141. cites 2 E. 4. 15. 

: 1 In Debt, a Man is bound to ſave N. harmlels from an Obligation in 5 
which he is bound to IV. F. and after . 5. brought Debt againſt N. by 5 
Which N. brought Del: againſt his Obligor, becauſe he is not ſaved harm- 


0 leis; 


* S. P But where a Man 


” — 
* . —_—— * pas 


176 Condition. 


leſs; and the Defendant pleaded Quod non Dammiſicatus eff, and it is TY 
mitted a good Plea, and the Plaintiff ſhall ſew by Replication Hou £ j 
damnified ; Quod Nota. Br. Conditions, pl. 165. cites 18 E. 4. 27. 
8. Debt upon Obligation, with Condition that the De ſendant thall 
keep the Plaintilf without Damage from all Suits which F. . has a2 ainſ 
him, and the Defendant ſaid Quod querens non eff damnificatus by the 
ſaid Suits; Per Brian and Choke J. the Deſendant ought to thew that he 
has ſaved the Plaintiff without Damage, or has been nonſuited &c. or 
has diſcontinued them &c. in the Generalty, and the Plaintiff fall 
ſhew certain in what Action he is grieved ; Quod non negatur; Quad 
Nota. Br. Conditions, pl. 178. cites 21 E. 4. 75 | 
9. If A. be bound to B. ro diſcharge and ſave him harmleſs, if 1 
pleads that be has diſcharged him, he ſhall be certainly how ; hut if be 
was bound only to ſave him harmleſs, then the Plea is good generally 
Per Catesby ; Quod non negatur, & hoc videtur dicere non Damnificg. 
tus eſt. Br. Conditions, pl. 185. cites 22 E. 4. 43, ” 
10. Condition was, that the Obligee ſhould peaceably enjoy &c. and 
the Deſendant pleaded, That the Plaintif did peaccably continue his Pg. 
ſeſſion until ſuch a Day, art which Time the Lord diftrained for Rent; and 
a good Plea. Heath's Max. 47. cites 28 H. 8. D. 30. e 
11. But where the Condition was, to grant Warrant and fave harm. 
leſs againſt Lord and King, and to have and peaceably enjoy, the De. 
fendant pleaded, nod habuit & Pacifice Gaviſus fuit; where faid by 
divers, that the Plea is ill, and but argumentative, that is, he hath peace. 
ably enjoyed the Land; Ergo, he hath warranted the Land, and ſaved 
the Plaintiff harmleſs, for he might be impleaded in a Præcipe and the 
other not warranted, and yet hold it peaceably, or might be diſtrained 
tor Iſſues loft &c. and therefore ought to have pleaded expreſsly qud 
non fuit damnificatus per Regem nec per aliquem alium ; or that the Plain 
tiff was impleaded, and he did warrant &c. ©1ere inde, tor Baldwin 
e contra. Heath's Max. 47. cites 30 H. 8. D. 43. 55 


—— — - FEY 
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12. The Condition of an Obligation was, to warrant, defend, or faye 
harmleſs, as well the Perſon of the Obligee as the Premiſſes againſt one 
C. where the Defendant alleged in his Bar a former Leaſe, by reaſon 
| Whereof neque le Obligee, nec les Premiſſes poſſint nec potuerunt eſſe Damnif= 
cat per prædidtum C. The Deſendant replied the ſpecial Matter in Law, 
without concluding Et iſſint damnificatus ; it was holden the Detend- 
ant's Bar was ill, and that he ought to have pleaded Noz fuit Damm 
ficat*, or the ſpecial Matter, and conclude ut non damnificatus; and 
the Plaintiff's Replication, for want of a proper Concluſion, is ill allo, 
Heath's Max. 47, 48. cites 2 El. D. 184. „„ 
13. And in the like Caſe, the Defendant pleaded 90d Y nn 
 Dammijicat fuit per A. and the Plaintiff in his Replication thew'd a 
ſpecial Damage, and Concluded Et i int damnificat, and the Detend- 
ant by his Rejoinder pleaded Nu/ tie! Record; uod Nota. Heath 
Max. 48. cites 3 El. D. 186. DR Os i. 
14. Debt upon Bond to ſave the Plaintiff} harmleſs &c. The Detend- 
ant pleaded in Bar, that he bad ſaved him harmleſs generally. The Plea 
was held ill; for he ſhould have pleaded Non damnificatus, becauſe he 
= fave the Plaintiff harmleſs in ſome Things, and yet he may be dai 
fied in ſome other Things, in which the Defendant was bound to ſave fin 
a s; and Judgment Niſi. Style 16. Paſch. 23 Car. B. R. Wrot 
V. ey. | | | | | 
WEE: 7 © Bond to ſave harmleſs from Bonds, or to ſatisfy all Damage; 
within a Month, Detendant pleaded he had paid him ſuch a Sum tor « 


> 8 8 „ 
. 


9 — Is —_— _ « . = 
ar cot Sas aaa = v.==v—c—. =. 
= — _ 2 


his Charges within a Month, adjudg'd that Defendant ought to | 
1 How the Plaintiff was moleſted, and that he had ſatisfied fo much © 


that he was nor moleſted, Cro. E. 393. pl. 18. Paſch. 35 Eliz. C 
Hutchiaſon v. bew ſon. e - 
| 16. De. 


| : < 
1 5 + 8 * rr 2 DT Fg 0 * 8 . 
* 3 * —— P 999 EW n f 9 N * 5 eee 5 "Is TH ONES r 9 | 
: p y n 7 5 " — T.! oÜÜéð̃ ̃ = r A n | 
- . > A i ** - 
. « — : OS l en >” * 4 
: - 1 j : : ; 1 ed * 8 o e * 
2 ByA CELDT * n 4 2 3 = 8 IS * 2 * - x e r Mn, = ' r 8 ˙ÜÜ . en dS nt, e r 3 N 120 TR b Go * , . | 
TPU TL +2 A IO. CONS EET EE and 7777 ðV EET bong 2 SA ñ r ed dns A ES . ͤ¶²¹ͥ'%ↄ—᷑.r; ˙¹˙t]. ——Üͤg ˙A oY PR p"07 PRA * | yy N l . 0 F f * * * . . n . 
5 N & Is SS, . ag" 8 3 . F %% Se Te ny ee Eb a TAE ES 1d EYES La LES Rb IDF TEE IS TE LODI LE HE RW EO I R e * R g K ” . r DA oe OE a OE Sr na OT TO WE Rey c 1 4 
2 85 rat e 0 8 5 . 4 n A S 5 BRIE Rl SCE TTT EATS AS KEN P / T 2 r I eee 2 * - * 0 88 5 8 85 r ln J ² ¹—mꝛ ˙ ˙w-w-wü Æ Q k!. 4 rn IE DST * : 
aa 1 2 * 4 * ** n „ 6 * a 3 SER c 2222 Pn RAT TORI a CO Ws TH LN 23 8 ee e * y ; OR OT or REI IR FFF & N * W 23 EC g e 8 5 OY 2 Pe Peet PPC N ** 3 * 
9 9 4 * 5 1 8 * 2 4 TFT. TROL OFT WEL" Is WF * 4 9 " 2 ** "Ie r WY ** 99 6 1 5 1 * a 8 5 * ” 7 1 7 * f * ** 223 R : TRI. 4 5 * 8 acc 9 5 3 R 1 A 2 r PEP RY IRIS ON * * A TR 
g F 5 * 5 8 9 . a 2 * % ONE + oy 9 VEE * * 


galuni- 
wwe Vim 
Wroth 


amage* 
! for 41l 
[O IL 
uch ol 


C 


4 Des! 


1 5 Defendant ſball ſave and keep harmleſs the Plaintiſſ from ail Suits 
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Condition. —_ 177 


16. Debt on Bond to ſave harmleſs from Payment of Rent due to a 
Stranger at ſuch a Feaf? ; *tis no Plca to lay that no Rent was due, but 
ought to plead No flit damnificatus. Savil 91. in pl. 16. Hill. 30 Eliz. 
17. Debt upon a Bond, the Condition was to ſecure him harmleſs a- 
gainſt F. S. in an Action for 531. for which he was Bail for him. The 
Defendant pleads he had paid to F.S. 20 l. in dati faction of the 531. and 
fo he kept him harileſs 3 but tor that the Plaintiff might be damnified be- 
tore the Payment, to which he does not anſwer, the Plea was held ill, 
and the Plaintiff had Judgment; Cites 38 H. 6. 13. Cro. E. 156. pl. 40. 
Mich. zi & 32 Eliz. B. R. Davies v. Thomas. 185 

18. In Debt on Bond condition'd that whereas the Plaintiff was bound S. C. cited 


7 51 | , * 8 - | ee i . 246. 
in 200 J. for the Defendant for Payment of 1001. to A. B. if Here fore the in pl J thay 


| /s 0 5, Ollar- S. C. cited 
rels and Demanas touching &c. the ſaid Bond &c. that then &c. The 2 Buiſt. 119, 


Plaintiff declared that at the Day he went to the Place, and finding no 
body there to pay the Money, he paid it himſelf &c. The Defendant plead- 
ed Non fit damnificatus. The Plaintiff replied, and thew'd the ſpecial 


Matter. Adjudg'd for the Plaintiff; for the Pay ment of the 100 1. is Da- 


mage, and had he not paid it greater Damage would enſue ; and it is 
not neceſſary that the Plaintiff be arreſted or ſued &c. 5 Rep. 24. a. Mich. 
42 & 43 Eliz, B. R. Broughron's Caſe, alias Broughton v. Fretty; - 
19 Debt upon Bond for Performance of Covenants brought by the 
High-Sheriff againſt the Under- Sheriff; one Covenant was, that the Un- 


der- heriſf ſhall keep all Priſoners committed to him until they be delivered 
by Law, and alſo to ſave the Plaintiff harmlcſs of all Eſcapes made by 


them. The Detendanr pleaded Performance of all Covenants. The Court 


held the Plea ill, becauſe one Part is in the Affirmative, and the other 
in the Negative, and therefore he ought to have pleaded Non fuit dam- 


nificatus. Goldsb. 157. pl. 88. Hill. 43 Eliz. Payton's Caſe. 


20. Obligation with Condition, reciting that whereas A. the Plaintiff, 


at the Requeſt of the Above-bounden E. the Detendant, ſtands bound 
together with the ſaid B. unto one J. S. in an Obligation for Payment 


ot 10 l. on the 15th May (which May was before the Date of the ſaid 
Obligation whereot the Action is brought) if the ſaid B. do ſave and 

keep harmleſs the ſaid A. of and trom the ſaid Obligation, that then &c. 

B. pleaded Payment ſecundum Formam & EffefFum Conditivnis predicte. 

Upon Demurrer the Plaintiff had Judgment; for B. ſhould have plead- 

ed Von Damnificatus. Gouldsb. 1 59. pl. 90. Hill. 43 Eliz. Allen 

v. Abraham. VVV e . 
21. Cafe &c. for that in Conſideration the Plaintiff would diſeharge the Yelv. 25. 
Defendant, then under an Arreſt, the Defendant promiſcd to pay ſo much > G. but 
&c. and alleged Quod Exoneravit cum from the ſaid Arreſt, but did nor 3 


4 DE ONES . T not appear. 
= few how, but upon this being afligned for Error, the Court held it 


Noy 


I well enough; for it need not be pleaded, as a Diſcharge from a Bond or 47 S. C. but 


Rent muit, becauſe they cannot be diſcharged but by Deed, and it & P. does 
ought to be an abſolute Diſcharge ; but Diſcharge of an Arreſt may bet AP Pe. 
by Compoſition ſor a Time, either with the Party or the Sheriff & c. 
and fo need not be ſhewn, and fo Judgment was reverſed. Cro. E. 913. 
pl. 2. Hill. 45 Eliz. B. R. King v. Hobbs. 8 

22. Covenant for that the Teſtator ſold to the Plaintiff 20 Ton of Y«lv 39. 
Copperas, and agreed with the Plaintiff that if he failed of Payment of N. and 
ſuch a Sum at ſuch a Day, that then he mig ht quietly have and enjoy the ve 


ſaid 20 Ton ot Copperas, and ſhewed thar the Money was nor paid at the = * 
Day, and that he could not have nor enjoy the ſaid 20 Ton ot Copperas ; ſhould en- 
ut becauſe it was that he could not have and enjoy, and did not fhew joy it ich- 
i and by whom he was diſturbed, it was held inſufficient, and adjudg- 3 
we the Defendant. Cro. E. 914. pl. 4. Hill. 45 Eliz. B. R. Chant- 


| of any, and 
= vr v. P rieſtley. N becauſe the 
dot ſhew that h 13 iſturd f V © A. gy ere 
. 0 e was Legitimo Modo e 3 to the very Words of the Covenant, it was 


held 
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e rai 


5 tides, he did unt allege that he had delivered the Writ at the next Aljizes, 


Plaintiff; for always when one pleads a Diſcharge, and that he ſaved the Plaintiff harmleſs, he ougit 


my * r 
178 Condition. 
held ill; for tho? the Plaintiſt in Coverant need not ſhew ſpeciilly the Title by which he js digurt 
ed, becauſe hy Preſumption he may not know it, yet in alkgning the Breach he ought to purſe 2 


Wards of the Covenant — Noy 50. Chandflower v. Waterhouſe and Presbye, S. C. adjudyed ; 
gainſt the Piainti.——-Vaugh. 121. S. C. cited by Vaughan Ch. J. as reſolved by the whole Cours 


23. Debt upon Bond, conditioned to ſave harmleſs from all Olliratinn; 
which ke had entred into for him. Detendant pleaded Quod exo 0 
tndempnem conſervavit from all the Obligations. Exception was take; 
becauſe he did act ſhe from what Obligations; ſed non allocatur; be. 
cauſe there might be many, and fo to avoid Prolixity ; but becauſe he 
did not plead Quo Modo he diſcharged him. It was held to be ill, Et 
adjornatur. Cro. E. 916. pl. 6. Hill. 45 Eliz. B. R. Braban v. Bacon. 

24 Debt on a Bond (reciting a Sale of an Advowſon to the Plaintiff) 

conditioned to acquit, diſcharge, and ſave the Plaintiff harmleſs frum al 

Bargains, Incumbrances, Statutes, Charges &c. The Defendant pleage/ 

that he ſaved harmleſs the Plaintiff and the Advywſon from Gc. as in th; 

Condition. Adjudged an 111 Plea, becauſe he did not ſhew how he dil. 

charged him, for he ought to ſhew it Particularly. Cro. J. 165. pl. 1. 

Trin. 5 Jac. B. R. Allington v. Yearkner. . 

ele 20. 25. Allumplit zz Confederation the Plaintiff, at the Requeſt of the De. 

S. C. held fendant, was bound with him in a Recognizance for his Appearance at the 

accordingly, next A//izes, he the ſaid Defendant promiſed to ſave him harmleſs &c, The 

per tot. 11 Delendant pleaded, that he brought a Certiorari diretied to the Fuſtices of 

1775 S Ceo-Deli very, aud 10 March &c. the Writ was delivered to them, vo a. 

acjn ig'd ac- Jowwved it, but adjudged no good Plea ; for he ought to have appeared, and 

cordingly to have had his Appexrance recorded, otherwiſe his Promiſe is broke, be— 


and then the Purchaling is not material; belides, 20 Place is aller 
_ where he dclivered the Mrit, and that is iſſuable, and where the Aſie 
were holden for the County of Suffolk is not ſvewn, and therefore adjudgd 
tor the Plaintiff, Cro. |. 281. pl. 2. Trin. 9 Jac. B. R. Roſſe v. Pye. 
26. In Debt on a Counter-Bond the Detendaunr pleaded Non Damnif- 
catus; The Plaintiff replied, that the Money was not paid, and that a(t 
pias was taken out againſt him for the ſame, and ſo he was damnihed, 
Adjudged to be a clear Breach, and Judgment tor the Plaintiff. 2 Bulſt. 
EE, JJ / i AN 
Co. J. 363. 27. In Debt on Bond condirioned to fave the Plaintiff harmleſs for . 
pl. 24 Cod- jg his Bail, the Detendant pleaded Quod libere & abſolute exoneravit 4 
ner v. Dal- præfato Ballio. Adudged that he ought to ſhem how, and for want thete- 


by, S. C. ad- 7 % Py 3 

; 8 ot the Plea was held not good, and ſudgment tor the Plaintiff, 2 Bult. 
judg d aC- a O £2 1 | = 
 cordingly 270. Mich. 12 Jac. B. R. Codner v. Dalber. 705 == 
"wr the | | | 4Y 


to ſhe hor, that the Court may adjudge thereo ; bur he may plead generally Non Damnificatus without 
ſhewing how, becauſe he pleads in the Negative, and the other ought to ſhew Damnification. C. 
J. 363. pl. 24. Mich. 7 B. R. Codner v. Dalby. | S. P. Jenk. 110. for a Jury cannt 
judge of ſuch uncertain general Pleas , the general Iſſue of Non damnificatus being waiv'd, ſuch genere 
Plea, and the Iſſue taken upon it perplex the Jury. N e 


Ky 


28. In Covenant brought to diſcharge the Plaintiff” of a Angle Bill 
in which he was bound for the Debt of the Defendant ; he alieges , 
Breach Non-payment, and a Suit, and Recovery at Law for thc Monty 
which remained iu Force. The Detendant pleaded that he paid the Mon 
at the Day, and thereof gave the Plaintiff' Notice before the purcha/t"; v1 
Writ. The Plaintiff demurs; the Court held the Plea naught, 4“ 

udgment for the Plaintiff Brownl. 24. Hill. 13 Jac. Rident | 

OO. | ; 
2209. The Defendant leaſed to the Plaintiff an Houſe for 2 Ye", 
Conſideration whereot the Plaintiff promiſed to pay tor the Leals lp 


"hs 


TT 


ited 
Bult. 


for be. 


rait Y 
t thete* 
2 Bullt, 


he ought | 


1s Without 
jon. Coo. 
ry cant 
ch generil 


ge Bil, 


ones il 
alleges | 


aud tender d &c. judgment tor the Plaintiff Niſi &c. Mod 0 
„ one 1 £ : 0 a c C. Od. 43. J. 9 ei. pl. 55 
1 Hill. 21 & 22 Car. 2. B. R. Richards v. Hodges. FN S. C. the | 
: WE 2 | f a | | Court 1n- 
haſins N | ; Clined that it was a Departure ; ſed adjornatur.— Ibid. 619, pl. J. S. C. adjudg'd for the Plaintiff. 
| gut, ai) 1 | e 


Y ears, 18 
eals 2 


__—_— 


Condition. 


ind che De lendant thereupon promiſed ro diſcharge and ſave Him harm 
ble all Charges and Inc uiunbrantres. The Breach was aihgned 7447 one 
ALL K. diftramed bis Beafts in the ſaid Cloje for 201. for which the ſaid 
g at the Time of the Diftreſs Was lawfully charged, and was liable ro 
and impounded &c. till he was forced to pay the ſaid Money. But be- 
| cauſe be did not thew that there was any Charge betore due, nor by 
| whom granted, and it might be charged by the Plaintiff himſelt alter 


was held to be ill per tot. Cur. and adjudg'd tor the Detendane, Cro. 
-J:444 pl. 21. Mich. 15 Jac. B. R. Leigh v. Gotyer. 3 | 
zo. Ihe Detendant, 1 Car. promiſed the Plainritt that he ſhould enjoy 
ſuch Lands tn Peſſeſfion, and that he world ſave him harmleſs concerning 
any Afton and Sit againſt him for them, and ſherted he was otfted of the 


wherecf he ſeared to be arreſtea, and that he gave Detendant Notice there- 
ot, and requeſted him &c. The Court was of Opinion becauſe the De- 
ſendant failed in Part of the Breach of the Allumpfit, viz. in not ſaving 
harmleſs, but ſuffered the Judgment to remain in force, by reaſon 
whereol the Plaintiff was in Danger ot being arreſted, that theretore 
the Plea was ill, and ſudgment was tor the Plaintitt. Cro. C. 349, 350. 
pl. 13. Hill. 9 Car. B. R. Peck v. Ambler. „55 
31. Debt upon Bond, reciting whereas the Plaiatiff and cue H. were 
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A. ſholild perform the ſaid Covenants, and ali if the Defendant ſpould 
ſeve the Plaiatiff' harmleſs of that Bend, then &c. The Detendanr, upon 
Oyer of the Condition, pleaded, that H. had performed the Covenants, and 
ſaved the Plaint!ff harmleſs of that Bond. Upon a general Demurrer 
this Plea was adjudged ill, becauſe he did nor ſet forth the Covenants in 
the Indenture, and ſome 7 them might be in the Negative, and allo be- 
cauſe he did not ſet forth how he had laved the Plaintiff harmleſs. All. 
52. Hill. 23 Car. Ellis v. Box. „„ 5 


* 


32. Covenant, for that the Deſendant, the Leſſor, covenanted to ſave 
the Leſſee harmleſs againſt all Suits, Evidtioas, and Expulfions. The De- 


he ſhonld have jet forth the Ejeti ment and the Proceedings to the Judg- 


Leaſe in Hjeci niet made, and perhaps the Recovery might be by a Leaſe 
made by the Plaintiff himſelt. 
cholas v. Pullin. Pn : | 
33. In Debt on Bond, conditioned t ſave a Pariſh 

1 Charge of a Baſtard Child, the Defendant pleaded Non damniſficatus 


1 parture, and that they ſhould have pleaded thus, viz. that Nox Lr. 
z aamnificatus till ſuch a Time, and then you offer to take Care of the C ld, 


1 , 3s W. promiſed B. the Plaintiff 70 
Lug bt by kin of N. Breach alleged 


ſave him harmleſs concerning Goods 
J Trover 


| was, that F.S. brought an Action 
Jer the ſaid Goods, and declared that he F 8 


| _—- Was poſſeſſed of thoſe Goods 
” BB = N Me them to B. ut de Bonis ſuis propriis Sc. and recovered them. 
404 : er | 


ict Exception was taken, becauſe it 


was ut alleged that B. 
ns _ gave 
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the Leaſe made, and fo is in no expreſs Charge upon this Promiſe, it 


Poſſeroa by M. 1 July, 3 Car. and that a good Recovery was had againſ# Pl 
him 1# an bt j«tt one Firmg 2 Car. and Damages and Cofts to 11. by reaſon 


loud in anther Bond to perform Covenants in an Indenture; now if the ſaid 


tendant pleaded that F. F. onufted him by an Habere Facias Poſſe/ſionem ; 
Upon Demurrer thts Plea was ruled to be ill, becauſe he had pleaded 
an Expultion by an Execution without ſhewing any Fudgment, whereas 


Lev. 83. Mich. 14 Car. 2. B. R. Ni- 


Jo. 329. 
ESC D-4-. 
adjudged 
for the 
aintiff, 


ment, and he cughr to have thewn that F.S. had a legal Title before the 


harmleſs from the Sid. 444. 
. 
B The Plaintiff replhed that the Pariſh laid out 3s. for keeping the Child. adjudg'd EL 
WE The Delendant % that he tender“ ev. an we e EDS: 
de Lelendant r πνινασ that Fe teader'd the Money, and the Plaintiff paid — 2 Saund. 
= de Injuria ſua propria. 'T'wiſden J. ſaid that the Rejoinder is a De- $3: S. C. 
adjudg'd 
accordingly. 


Condition. 


* 9—„»— 


gave W. the Defendant Notice of this Suit ; fed non allocatur ; tot Notice 
15 not alleged in any of the Piecedents. And per Windham, wire , 
Thing lies particularly and ſolely in the Notice of the Party that ig 
to take Advantage, there he ſhall allege Notice, but here he may have 
Notice from the Party, or may have Notice from him that recovered 
the Goods. Freem. Rep. 130. pl. 152. Mich. 1673. C. B. Bloxam y 
Warner. Ap | Fg e 
35. A ſecond Objection was, that it was not alleged that the Recovery 
was by an Eigne Title, the Court ſaid that did appear in the Record, aud 
lo it was well enough; for it is alleged, that F. S. who recovered th. 
lays a Property in himſel the 12th of April before the Sale, aud ſo it muſt pe- 
reſſarily be Eigne to the Plaintiff's Title, and fo Judgment was given t,; 
the Plaintifl. Freem. Rep. 131. pl. 152. Mich. 1673. C. B. Bloxam 
Warner. VV VVV 
36. In Debt upon a Bond conditioned to ſave the Obligee harmles 
from another Bond, the Detendant pleaded Non Damnificatus. The Plau 
tiff replies, that the Money was not paid at the Day, and he devenit onerab,. 
lis, and could not attend his Buſineſs for Fear of an Arreſt. The Deten. 
dant rejoins, that he tendered the Money at the Day, abſque hoc thai thy 
Plaintiff devenit onerabilis, to which it was demurred, and Judgment 
was given for the Plaintiff; for the Money not being paid at the Di; 
the Counter-Bond is forfeited, and the Traverſe in this Caſe is nauglu, 
8 Vent. 261. Trin. 26 Car. 2. B. R. Anon. 3 
Lev. 194. 3. In Covenant &c. to fave the Plaintiff harmleſs as to the Occypz. 
Gregory v. tion of certain Cloſes &c. the Breach alligned was, that the De ſendant 
" _ indempnem conſervavit ipſum de & concernente Occupaci 
the Court | oat e 6 | | pationem 
| faid, that quorundam Clauſorum, tor that T. S. commenced a Suit againſt him 
this Agree- &c. concernente Occupationem Clauſorum prædict', bur did not /et f 
ment was at T. F. had any Title, ſed per Curiam, this being after Verdict; and 
an ror the Plaintiff ſetting forth in his Declaration, that T. S. recovered, the 
ſion, and not Court were all of Opinion that Judgment thould be given tor the Plain- 
ws 10 the ; tiff. 2 Mod. 213. Paſch. 29. Car. 2. B. R. Major v. Grigg. 
gave judgment for the Plaintif.—3 Keb. 944. pl. 12. Gregory v. Mayo, S. C. adjudged for the Plan- 


= 


titf Niſi. — Ibid. 755. Pl. 34. S. C. & S. P. held accordingly by Wild and Jones. 


38. Bond was conditioned to ſave Harmleſs T. S. and the mortgared Pr. 
miſſes, and to pay the Intereſt for the principal Sum ; the Detendanr pleads, 
that J. S. non fuit damnificatus, for that he (the Defendant) had paid the 
Principal and Intereſt due at ſuch a Day. Upon a Demurrer this Plea 
was adjudged ill, becauſe non damnificatus goes to the Perſon of J. F. and 
not to the Premiſſes. 2 Mod. 305. Paſch. 30 Car. 2. C. B. Shaxton v. 
_—J cu crrTL- 8 n 
39. Debt upon Bond conditioned to ſave the Plaintiff harmleſs fron 4 
Bond in which he was bound for the Defendant, being a Collector of the 
| Rents of the New-River-Water Company, that he ſhould pay the Money cd. 
lected within 20 Days after he ſhould be required ; The Defendant plead: 
Non damnificatus; the Plaintiff replied, that the Defendant had received 
1300 J. and that he had not paid it according to the Condition, here 
he was threatned to be arreſted, and ſo was compelled to agree with the Cn. 
pany and pay them 2501. And upon Demurrer to this Replication It Wi 
_ objected, that the Breach was not well aſſigned, becaute it did 2 . 
pear that the Defendant had received the 1300 l. twenty Days before th Ar 
tion brought. The whole Court held the Exception good, and Judg: 
ment for the Defendant ; bur afterwards the Plaintiff had leave to a 
his Replication. Lutw. 470. Hill. 3 & 4 Jac. 2. Ball v. Richards. 
40. Debt upon Bond, conditioned 7o arguit, diſcharge, and 149% parte 
leſs the Pariſh ” ap a Baſtard Child, the Detendant pleaded N Dani 
8 ficatus generally; and upon a Demurrer it was objected, chat wy De 
ella 


. — 1 3 r 2 —— — 
— — —— — — — — — je + — — g 8 ä = N —— 
3 — Fr eee Menn mem mme End; re mas; - 
\ \ | 8 nnn . _— 2 
5 = - = — — ” - — - 
— „ — 
: \ _ 
— ” " X i - — N 
3 07 eh F ' — —_ FF.. K r — „ — — 
re om ty =: Coir ttt _ * — — . (L.... ̃ ˙qLA .. — — — _ I EW a 
I * - my —— — —— — —— . — — — —. — — 0 ——k - — * » 0 — _ — — 
N gn. _ — — % N 3 
_ — — e — — - 
* 5 ws mor + wt 11 tg ———ͤ— — 8 3 - > — 9 Fw * r = - * 2 > — a = 2 9 * - * * 
pe 7 7 N . * 
"op 


pa- 
laut 
nem 
him 
oth 
and 
the 
lain- 


Plain- 


Pre. 
leads, 
1d the 
; Plea 
. and 


from 4 


of the 
Hey ( (le 
pleaded 
eceived 
grew pon 
32 Cot 
it was 
not db- 
tk he Ac 
1 Jug: 
) Amed 


rds. 


12 Hur. 
Dail 
the He- 
tende“ 


ſigned a particular Breach before he had demurre ed. 
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ſendant ought to ſhe How he acquitted and diſcharged the Parith, and 
not anſwer the Damnification only; But it was anſwered, that had the 


—— —— — 


plea been that he had kept harmleſs and diſcharged the Pariſh it had not 


been good, without ſhe wing How &c. becauſe it is in the Affirmative, 
but here it was in the Negative, (viz) that the Pariſh was not damnified, 
and they ſhould have ſhewn a Breach ; tor though in Strictneſs this Plea 
does not anſwer the Condition of the Bond, yet it does not appear upon 
the whole Record that the Plaintiff was damnified, and conſequently he 
has no Cauſe of Action; and the Court gave Judgment for the Defen- 
dant. 3 Mod. 252. Mich. 4 Jac. 2. B. R. Mather v. Mills. 85 5 
41. In Debt upon a Bond, conditioned to free and keep the Plaintiff Carth. 3 74. 
harmleſs ot, and from, all Ceſts and Damages which may ariſe by Reaſon x C. adjud- 


by e 0 5 
of ſuch aLaw-Suit &c. The Detendant pleaded Non damnificatis general- Nj 


ly, and upon Demurrer the Court held the Plea good, becauſe the Con- one be bound 
dition was to ſave him harmleſs from ſome thing which was ancertain to fave harm- 


at the Time of the making thereof, (Vit.) from the Coſts and Charges of the leſs againſt 
, | 0 7 | N 2 . | ©. a particular 
Suit, that no Coſts might be recovered againſt him; but it it had been 7h;,, the 
to fave him harmleſs from a particular and certain Thing, there ſuch a ne- Defendant 
gative Plea generally would not have done without ſliewing how he ought o 
had indemnified the other. 5 Mod. 243. Mich. 8 W. 3. Harris v. 8 
it; but i} it be to ſave him harmleſs generally a Non Damnificatus generally will do; and jf it be to ſave 
harmleſs in ſeveral Particulars againſt all Perſons it is general; Per Holt Ch. J. 12 Mod. 406. Trin. 
12 W. 3. Anon. To SC je my 1 


42. Bond to ſave Harmleſs againſt ſeveral particular Things, and after * The Caſe 


in general; here to a general Declaration Nor Dammficatus is a good of Acton v. 


Plea, and then the Plaintiff ſnould fbew a Breach, though perhaps it is 1 


better to anſwer to the particular Things, and then to ſay quoad the Eliz B. R. 
Reſt Non damnificatus ; Per Holt Ch. J. 11 Mod 78. pl 11. Paſch. 5. pl. 24. Per 
Annæ B. R. Anon. cites * Cro. E. 253. that the Plaintiff ſhould have aſ- 8 
Charge is to 
e . 5 TRE RR T9 a a particular 
Thing, he muſt ſhew How &c. but otherwiſe when it is to a Multiplicity of Things; for then a gee 
„% is good, and ctes FE4 8 oo io nh on ming 28 5 


. . 1 


(La s) To ſate harmleß. Equity. 


1, H O' the Surety is not troubled or moleſted for the Debt, yet So tis a 
| at any Time atter the Money becomes payable on the original Bond, Breach of 
the Court of Chancery will decree the Principal to diſcharge the Debr. n 0 
Vern. R. 190. Mich. 1683. in the Caſe of E. Ranelagh v. Hays. Bulſt. 24. 
| | e Abbots v. 
Johnſton. 


2. The Plaintiff a %gned ſeveral Shares of the Exciſe in Ireland to the 2 Chan. Ca- 
Detendanr, who thereupon covenanted to ſave him harmleſs, and to Hand ſes 146. 


creed, but 


| : in his Place touching the Payments to the King &c. the Plaintiff being ſued © 


by the King, brought his Bill to have the Agreement performed in Specie ; it ſays it was 
Was inſiſted, that the Plaintiff might recover Damages at Law, and that much oppo- 


. this was no ſpecifick Covenant, but only a general and perſonal Cove- fed by Mr. 
W ant tor Indemniry, and it ſounds only in Damages which cannot be aſ- 


Keck, and in 
a Nota ſays 


| a certained in Chancery; But Lord North decreed that the Defendant it was not 
; thould 


Aa-a 


Condition. 
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182 
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charged in ſhould perform his Covenants, and directed it to a Maſter, and th 
the Bill , | Breach ſhould h 5 Jad ag 
here or Olten as any Breach ſhould happen he ſhould report the ſame Ipecially 
proved that that the Court, if Occation ſhould be, might direct a Trial in a Onan. 
the Kent tum damnificat., Vern. 189. pl. 190. Mich. 35 Car. 2. Lord Rane];, h 
was behind, v. Hayes. LOT ES | | " 
but only _ DO Ne 5 

that he was ſued &c. and objected, that for every petty Breach this would ſubject the Defendant 
Commitment. | | | 1 


5 4 Mod. 249. 3. A Diverſity was taken, viz. where the Counter-Bond or Covenant 
s 7 PR is given to fave harmleſs from a penal Bond before the Condition brokey 

ſiry docs not there if the penal Sum be not paid at the Day, and ſo the Condition noe 
_ appear —— Preſerved, the Party by this is liable to the Penalty and fo damniſel 

51 877 and the Counter- Bond forfeited; But if the Counter-Bond be given BY 

b ; 0 C ter the Condition broken, or to ſave harmleſs from a Angle Bond or Bill 

does not Without a Penalty, there the Counter-Bond cannot be ſued without 4 

appear. ſpecial Damnificarion ; Per Holt Ch. J. 1 Salk 197. pl. 2. Mich. 5. W 
| & M. in B. R. Griffith v. Harriſon. © 3%) 


4 4 . — a. n 1 ww WES WES" LEY 


— 


(A. b) Conditions. ht a Breach.] In reſpect of 
. 5 oo ͤ 


I. | be the Condition be, that if he recovers 20 Acres of Land, 
Nj the Obligee ſhall have a Moiety; tf he recovers but 10 Acres, he 
Is not bound to pay any Part. 21 Ed. 4. 52. vb. 
This ſeems 2. Tf the Condition be, ro make betore Eaſter next a ſufficient E. 
wo of been tate in Fee of the Manor of B. diſcharged of all former Bargains and Ii. 
Ca Sac cumbrances, except a Leaſe for Years, upon which the ancient Rent 

or at one of ig reſerved ; if a Leaſe for Bears be made meine between the Date ot | 
the Serjeant's the Covenant and the Delivery of the Deed, this ts not any Bteach. 


_— D. 3, 4 Ya, 139. 34. the ancient Rent being reſerved. 


Brooke Ch. Baron, Saunders, Whiddon, and Dyer, that it was not a Breach ; but Morgan and gend 
laws e contra; and was the Caſe of the Earl of Huntington v. Ld. Clinton. | 


39-2. 3. Ik the Condition of a Feoffinent be, rhar the Feoſſee ſhall gie 
2. Hill. other Lands in Recompence thereof, and the Feoffee inteotts him dt 
f. & other Lands of a defeaſible Title, which are after evicted ; yet the Col. 
dition is performed ; for * once a Recompence, and perpetually. O. 


1 . | „ 5 
e  % Tt the Condition be, that if the Conuſee of a Statute bold 
2 ſuch Lands in Peace without Damage or Loſs tor want of Warrantz, 
S. © & S. P. then cc. if the Conuſee be impleaded, ann vouches the Conuſor, vi 
by Finchden renders it, by which the Land is loſt, and the Conuſor hath nothing 
and Percye. to render in Value, the Condition is broke; for to render in Vail 

is of common Right upon a Warranty, and the Judgment to cs 
ver in Value is not ſufficient, for he is indamaged without the Þi 
Hue. 46 Ed. 3. 28. b. ſuch Cale. . 
5. Ik the Condition be co acquit another, though he acknowledge 
the Acquittance, yet if he do not acquic him in Deed, the Condital 
ts broke. 46 Ed. 3. 28.6, ET 
6. I the Condition be to ſtand to an Award De Partitione facient, 
and they award a Partition, and that he ſhall levy a Fine co make 
ir certain; he ought to levy a Fine, becauſe this depends up!“ 
Partition, and intorces If, 11 I). 4. 25. b. . 7 


* P. 1 
| Pl. 3 
NM. 


Condition. 3 3 85 


„ 7i the Condition be not to alien the Land, and he gives the * Thi: Pex 


13 
7 ; Land to his Heir apparent wit! our t. *y | 
9 IIs x t 494343 0 ; 3 
1 Condition is broke. 46 Ed. ns ; 4 taking ok any Thing for it, the arent _ 
h : | | e | for 1 do not 
find any 
| ie tte e. ſuch Point there. 
* 8. Tf the Condition be not to d 8 5 
Villeny; 1f he acknowledges a Stirne, which ſhall turn him inf? This ſeems 
moe  Dubttatur * 45 ED. 3. 32. b. xcther the Condition tes il. 
nt. 5 l atur 46 Ed. 3. 32. b (Que 9) rinted: 
0 Word Viileny.) 3. 3%. b. (Quere, the Intenr of the fer % vor: 
= > If the Condi . 5 och Poine 
) 9. Ik the Condition be not ro make „ Hebt MAIN OI Leanne 
af bour the Adminiſtration ot the Sb gs or Diſturbance a- FSA? 
ns thc 3 broke. 47 Ed. 3. 23. b 0 be ſummoned tor them, * 
; 10. If the Condition be co tuiler an Athſe to IEEE! 
= hath againff another; though he pe 1 _ paſs, which the Dbligee 
him, yet if che Aſliſe pals tor him, the C ond * a Juror to pats againſt 
* 6. 19. RT 5 ondition is not broke, 10 h. 
the Allile ro paſs with been ik the Condition had been to ſuffer * Orig: i 
Tz 8 pals ; ithout Impediment * or bad Endeavours, 10 5. (Male r 
22. If the Condition be, that the Leflor may come 3555 
| leaſed at a certain Time, and + th e e come to the Houſe Br. Condi- 
the Term ; if the Leffor comes. and the Lei & nor cult him Been ets 
and, hors. pet this 15 ho Outer, for he might have entered notiwithſtand and the br. 
35 Jy my. 3 I). 4 8. b. adjudged. e | — 0 e entered notwithſtand⸗ venant Was, 
SO! I vein the Houſe 4 Days in the Year, a . 3 „ Fo that the Let- 
cn Wl na bn rg uric Law Genera ben ame of fac Condi. BB f Breach 5 | 
— ene, pl. 199, cites 8, C adjudg'd by all the Juſtices. Br. Deue, pl. 56. cites | 
=O ³ 
reach, (hall enjoy the Land . 8 that the Lellee 
iny, ah there was a Renc-15ck at the ſame Time iſſuing ont of 5 
id Bend- Land, which was due to the Queen a e Time iſluing out of the 
IM rogative diftrain'd inthe Land ; pet this after the Queen by her Jre- 
= venant, for the Land ts not charged Ain any reach of the Co⸗ 
him of = : roy for if by ber Prerogative, this is of C when the Queen di⸗ 
e Con "5 _ to diſcharge Things of Common Ri be. non night, ABU none: 
. D. fs 8 9 Fertiort if 8 per Curiani. Mich. 43, 44 Elz. 
| LEW? | ri if tbe 1 | 3 5 TS .- 
e holds _ 12 1 u. Kent had been iſſuing out of other Land. 
W . Leaſe to Baron and Feme fe 5 3 N | 
arrant) / ; eme for Years, witl : 16 
28 0 er comes into the Hands * any 475 1 r dete that if the Poſe S. C cited 
nothing ed Iſſue, that then upon the Tender of 1 aron and Feme, and of D. 6. b. . 
Dale dener ' Baron dies; Feme takes anothe L . by the Leſſor, he may Marg. pl. 5. 
to kel Hill. Whether the Marriage is a Breach d birab Leſſor tenders the 
the Di Hill, 2 Eli. Anon. „ abirabant. Mo. 21. pl.q1, 
H A by Indenture Jeaſed an Houſe to B. for 40 V i” 
wledgts Tr , f covenants that he will ſuffici 77 ears, and B. by the 
onde H Rebates mw 42 1 1 nan er mY enter every 7 6 wy; the 
= done; and if it is repaired, upon Vie: very Year to ſee if the 
TTT 
to mak F ri] C. It was agreed by all | ears more after the firſt 
upon oy 1 e &c. yet it it is kep 7 * 3 that though the Leſſor 
40 Years, the Reparations being mage x. e Leſſee ſhall hold the o- 
acto performed, becauſe the 


Jiew eis a Thing vol | 
bot doing thereof 1 in the Leſſor, and for his E 
1 8 of ſhall not prejudice the Leſſee; and 5 125 "he 

n the 
| Plains 
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and without 


adjudg'd no 


184 Condition. 


Plaintiff by the other 3 Juſtices. Mo. 27. pl. 88. Trin. 3 Eliz. Skery, 

Caſe. 235 hs 

17. If a Man be bound to make 4 Ferffment of his Land there, altho- 

be charges the Land, yet he ſhall not forteit his Bond; but if it were ;, 

make a Feoffment of his Land diſcharged &c. it is otherwiſe ; but yet he 
ſhall oz be bound to diſcharge it of ſuob Things with which it 15 charged 
by the Law, Arg. 3. Le. 44. pl. 64. Mich. 15 Eliz. C. B. in Caſe of 
Mounttord v. Catesby. 1 . 


Mo. 402. 18. The Biſhop of Rocheſter made a Leaſe of 4 Manor for Jar, 
ps tate Vberein were divers Copyholders, proviſo that the Leſſee ſhall not molejt, dez 
only as by er put our any Cop holder paying his Duties and Services ſub Pang foris- 


way of Facturæ; The Breach was aſſigned that th2 Demandant entred upon (. 
Covenant, 9yholder, in a Cow-houſe, Parcel of the Premiſſes, and beat him, Et tic mo. 
leſtavir ; It was the Opinion of the Court, that the Condition was not 
broken, for that the Moleſtation ought to be intended ſuch as ſhould 
Breach; be an Expulſion, or Moleſtation concerning his Copyhold-Tenement; 


any Proviſo, 


andthe and adjudged accordingly. Cro. E. 421. pl. 16. Mich. 37 & 38 Eli, 


e 1 B. R. Penn v. Glover. 


wile incline 


that 1t was no Condition. 


19. A, leaſed Lands for Years, rendring 50 s. Rent at the 4 Feaſts, 
viz. Mich. &c. Proviſo if the Rent be behind by the Space of a Near alter 
the Day of Payment, it being lawfully demanded, and no Diſtreſs to le 
found there per totum Tempus prædictum, to re-enter; It was tound that 
the Rent was behind tor a Year, and that there was a Demand, bur 
there was not any Diſtreſs the laſt Day of the Year upon the Pre. 
miles, and that the Leſſor entred. Adjudged that the Condition 
was not broken it there was a Diſtreſs at any Time of the Year, 
and a Condition ſhall be taken favourably for the Leſſee. Cro. E. 764. 
pl. 2. Trin. 42 Eliz. B. R. Grig v. Moyles. VVV 
20. The Condition of a Bond to fave the Obligee harmleſs concernins © 
his buying of certain Goods at ſuch a Price, extends not to the Price but | 
the Title, as was clearly agreed upon Evidene between them. All. 95. 


Mich. 24 Car. B. R. Smalman v. Hutchinſon. - 


2 Keb. 291. 21. Teaſe ſor 9 Years, was dated 1 Fune, 16 Car. 2. in which there 


Salz d 6, was a Covenant to ſave the Plaintiff harmleſs from all Evictions during ths 


the Plaintiff, Term, and in Covenant the Breach aſſigned was an Eviction 26th of fut 


—— Ibid. following; The Detendant pleaded that this Leaſe was primo deliverat ii 
17- Pl.38. the 1/4 of Fune 1 Car. 2. which was after the Breach aſſigned, and that ihe 


2 Plaintiſf was not ejected after the Delivery of the Deed. Upon Demurrer 


cordingly. the Court held that thoſe Words (during the Term) ſhall be conttrued 


during the Term in Computation of Time, and not only from the Tine 
of the Delivery of the Deed when it commenced in Intereſt, and Judg- 

ment for the Plaintiff Sid. 374. pl. 14. Trin. 20 Car. 2. B. R. 

Lewis v. Hilliard, V 


— 2 
— 


(B. b) How to be performed when it is Pro Conſilio 
impendendo | &c. | 


Br. Annu- 1. TIF att Annuity be granted to a Man of the Law, pro Confilis 

e impendendo, the Grantee is not bound to travel, nor do d 
and 48 Ez. Thing, but Counſel where he may be found. * 4: Ed. z. 6. t5% 
1 ge 24. #21 Ed. 3. 7 b. adjudged. | 


Firzh. An- | 3 : 4 Rr. An 
nuiry, pl. 19, cites S. C. & S. P. —— Br. Extinguiſhment, pl. 35. cites S. C. 5 
nuity, pl. 18. cites S. C. + Br. Conditions, pl. 45. cites S. C & S. P. adyudg : — 


. 1 14 
— 4 


Annuit, , pl. 18. cites S8. C. 


ruin 
e but 
1.95. 


there 
ng the 
une 
rat ll iu 
hat the 
nurter 


his Charges. 8 P. 6. 24. e e i 
J. Ik an Annuity be granted pro Conſilio impenſo & impendendo Cro. J. 482. 
to a Conntieltor, he ts not bound by this ro put his Hand to a Bill Ph. 22 C. 
in the Star-Chamber. Palch. 16 Jac, B. R. between Mingey aud 7 __— 


Condition. „ 
_ Jila the Grantor Ou cht to diſcloſe his Caſe to the Graͤntee, other- Br. Annuity, 
wile he is exculed of his Counlel. 41 Ed. 3. 6. v. 1 


| a . 3 S. C. and 
41 E. 3. 19.— Fitzh. Annuity, pfl. 19. cites 41 E 3. 19 S. P. 


3. Ik the Grantee cammot caunſel him, pet if he does as much as he 
can, he tis excuſed. 41 ED. 3. 6. b. As 8 8 . 

4. So ik an Annuity be granted pro Confilio & Auxilio to a Phyſi- Br. Annuity, 
Can, the Grantee is not bound to travel for him, but to give his 8 J ares 
Advice and Help where he may be found ; alſo he ought rocerrity him 1 E © 


E. 3. 19. 


What Malady 1118. 41 Ed. 3. 6. b. 20 (N. Quere this 5 for a Yalady SE the 7 


FY ng 
— 


45 ſecret, which cannot be know! but by the JPhyſictan, and a tick Phyſician 


Man cannot travel tu the Phyſician, but perhaps tf he ſends his Urine 5 8 * 
to him, he may know his Difeale ; but he may be helped much by ent 
Jnſpection and feeling his Hulle ; deo Quatre. | 


Fitzh An- 
f 55 55 5 8 | nuity, pl. 19. 
cites 41 E. 3. 19. and ſeems to admit that the Phyſician ought to go to the Patient. 
$. So ik an Annuity be granted co a Man of the Law, pro Conſilio Nor is he 
# Servitio ſuo tmpendendo, he ts nor bound to go wich him, nor to eie togo 
counſel him in other Place than where he ts found, 8 . 6. 24 | 


the Grantor 
may notify 


his Cafe to him, and he may give his Counſel, where he is, without going to him; though otherwiſe it is 


in Caſe of a Phyſician ; for the Patient cannot go to him. Br. Annuity, pl. 4. cites 41 E 3. 6. 19. 
Filzh. Annuity, pl. 19. Cites 8. C.———Sce (S. c) pl. 0. MED: 


6. So he is not bound to go with him, though the other will bear 


Hammond adjudged per Curiam. _ Poph. 135, 
FREELY ” 136. 8. C. 


and held no Plea ; for ſetting his Hand to every Bill may be inconvenient to him. 


8. But when an Annuity is granted pro Conſilio impendendo, any AA 
the“ Orantee in che fame Decd binds himſelt by ſuch Words, pro *£2-435- 


qua quidem Conceihone, that he will go with him to any Place with- 


in the County; there he ought to go with him, becauſe he hath ſpeci- ro, ll 


ally bound Htmlelf fo to do, * . 6. 24. 32 ED, z. Annuity, 30. cites S. C. 
Curta. e en oor fd pa proton Wl” po mlyl/os = jim Tr ma 
| | = — | "© We 
this isa Condition, and for Non-feafance the Annuity is extinct, per Strange. gr. Annuity, pl 18. 
cies S. C. & 8. P. by Strange. But Brooke ſays, Quere inde, for it is a Grant; and not a Con- 
dition. Ns | | 2 . N 85 e DES 11 


9, If the Grantee of ſich Annuity reſuſes to give his Counſel Dan x 


upon Oemand, the Annuity is determined.“ Da, 12. 1. b. #8 D. 6. v 8, and : 


W | ' 12. ſeems to 
24. 16 ED, 3. Annuity 22. 5 ED, 2. Annuity 44. be miſprint- 
Litt. 244. a. S P.——Becauſe he has no Remedy for the Counſel, nor any Eſtate thercin, Arg. Roll 
Rep. 122. Hill. 12 Jac. B. K. | + Br, Annuity, pl. 18. cites S. C. & S P. Br. Ex- 
tinguiſhment, pl. 53. cites S. P. In the (art Edition, and the ſmaller Folio Edition, it is pl. 36. 
and ſo in thoſe two Editions are two Pleas mark'd (36) and thoſe laſt mentioned Editions cite 41 E. 3. 6. 


ed —— COO. 


o Litr. 204. a.S P,———Soif Annuity be granted, Quod preſtaret Conſilium, this makes the 


Grant conditional. Ibid. 


F 10. Ik the Grantee of an Annuity pro Conſilio impenſo & impen- Br. Condi- 
2 retuſes atter to give Countel ; This does not determine the rions, pl 65 
anulty, becauſe this was granted as well for the Services paſt as „ r 


3. J. th 
thole to come, Temp. Ed. 1. adjudged, chile 


Forfeiture, 
and ſhall extingniſh the Annuity. 


B b b 11. Tf 
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9 5 | ES emma > 
11. If a Dean and Chapter grants to another the Office of Chice 

Cook, with 5 1. for the Exerciſe thereof, provided that he exerciſes tj, 

Office in the great Kitchen of the Church; and after the Dean require; 

him to exerciſe it in his own Kitchen, and he retuſes, yet the Antitiry 
is not determined. Pill, 27 Eliz. B. between $a/isbury, Dean of A. 

wich, and Chapman, ABJUDAeD. 1 N 

pl. C. 382. a I. In Replevin E. avowed for a Rent-Charge granted to him by 4 
8.C cited Stranger, who was ſeiſed of a Manor whereot the Land where is Par. 
accordingly. cel &c. pro conſilio impendendo. It was pleaded in Bar, that E. ;1, 

Defendant was attainted of Treaſon, and committed to the Tower, and thy 
the Grantor had Occaſion for to have his Counſel, and could not have Acteſs 

to him &c. and upon Demutrer all the Court held that the Avowant 
| ſhall have Return; for by the Attainder the Rent was not forfeited 
| becauſe it was incident to the Cauſe for which it was given, nor can he 
granted over, and tho E. is in Priſon, 5 he may give Counſel as well 

as before, and no Default is aſſigned in him. D. 1. b. 2. a. Mich. 6 H. 


8. Oliver v. Empſon. 7 5 
II. If Annuity be granted to a Counſellor or Phyſician for their 
Lives, pro Conſil io ſuo impendendo to the Grantor, and the Gran; 
dies, this does not determine the Annuity, but the Grantee ſhall hold it for 
his Lite, and yet it was granted and was executory for the Counſel, but 

by the Ad of God the Grantee is diſcharged of giving Counſel; for ng 

| Counſel can be given to the Grantor when he is dead; per omnes Ba. 
rones. Pl. C. 456. b. Trin. 15 Eliz. Trin. 15 Eliz. in Sir Tho, Wroth's 
III. An Annuity was granted fo an Attorney pro Conſilio impenſo & 
iümpendendo, and afterwards there being a Difference between the Grantr 
aud a Stranger, the Attorney gave Counjel to the Adverſary, but not to the 
Grantor, he not requiring any of him in that Matter. The Court held 
that his Annuity was not determined hereby. Dyer 369. b. pl. 33. 
-- Pack. as Bis Plomers Caſs © 5 
But if a IV. Annuity granted ProExercitio Officii ſeneſchalli; Refuſal to holds 
Tenant in Court is a Forfeiture. D. 37”. a. pl. 28. Trin. 23 Eliz. Anon. 


Common | 5 0 TO. 3 5 
grants Annuity to hold Courts, and he ſammons it without his Companion, and the Grantee refuſes, 


this is no Foriciture, becauſe it is a void Summons. D. 37). a. pl. 28. Marg. cites 2) Eliz, Hurleſton's 


„ 


V. If A. pro Conſilio impenſo Sc. makes a Feofſment or Leaſe for Life, 
albeit he denies Counſel, yet A. ſhall not re-enter ; tor in this Cate there 
ought to be legal Words of Condition or Qualification; tor the Caule 
or Conſideration ſhall not avoid the Eſtate of the Feoffee, and the Rex 
ſon of this Diverſity is for that the Efate of the Land is executed, and 
the Annuity is executory, Co. Litt. 204 a a. e 


IGB. b. 2) Till he be promoted to a Benefice. 


12. Ik an Annuity be granted till the Grantee be promoted and pit 
ferred to a Benefice ot 30 l. a Year by the Grantor, and att: 
the Grantor preſents him, but the Grantee is found inſufficient, 1: 
Annuity ſhall ceaſe. Palſch. 1 Jac. B. dubitatur, as 

13. [So] If an Annuity be granted till the Grantee be proinota 
to a Benefice by the Grantor, if be proters a Benefice to him whic 
is lirigious, pet the Annuity is determined, for perhaps he has a good 

Title thercto, though it be litigious. 17 E. 3. 11. dubvitatur.. 
x4. But if the Church be tull of another at the Time of the! 


ſentation, the Annuity is not determined, though he accey _ 
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Condition. 187 


Perſentation, for the Preſentation and Acceptance is vold. 26 E. 
l ts Ik an Annuity of 20l. per Annum be granted till he be pro- 
moted to a Benefice, the Benefice oughr to be of the Value of oo 
Marks a Year. 16 E. 2. Annultp, 47. Iſſue thereupon, 

16. It an Annutty be granted to another till he be promoted 
to a competent Benefice; If the Oraittor atter cenders to him che Pre- 


ſentation to a Vicaridge, WhICh is worth 100 Marks per Aunum, which 
© herefules, the Annuity is determined. 3 Yen, 6. Annuity, 2. adzud- 


17. The Benefice ought to be of as much yearly Value as the 
Annuity 18, otherwile it is not determined. 3 E. 3. Annuity, 40. 
15. The Value of the Beneftice ſhall be reckoned according to 


the Demerit of the Party to be promoted. 31 Ed. 3. Annuity 28. 


19. Ik the Grantor preſents the Grantee to an Ewe-Benet (that 
is, the Cuitody of the Holy- water,) this does not determine the An⸗ 
nuity, for he is removeable at the Will ot the Pariſhioners. 3 E. 3. 
Aunuity 40. adjudged. ET Yu 1 . : 

20. If an Annuity be granted till promoted #c. by the Grantor 
or his Heirs, it 1s à god Pertorimante of the Condition that he was 
promoted by the Mother ot the Grantor at the Requeſt of the Grantor, 


in Diſcharge of the Annuity, 33 E. 1. Annuity 51. adjudged, 3 
221. Jt an Annuitp be granted co an Intant till he be promoted Auruiiy was 


to a Benefice ; Jt the Grancor renders Him a Benetice, though he 97 * 
cannot take it for the Monability of his erſon, pet the Annutty ts „, 


I promoted to a 
I determined. 3 Ed. 3. Annuity 40. competent Be- 
Action brought the Defendant pleaded, that the Plaintiff had taken Wiſe, and ſo cannot receive a Beneſce; 


and adjudg'd a good Plea. Br. Annuity, pl. 16. cites 7 H. 4 16. | ns | 
In Anruity upon a Grant, till the Gtantee was promoted to a competent Benefice, and be refuſed: 


C The Plaintiff ſaid, that it was aBenefice with Cure, and that none may take by the Law of Holy Church 


be fore the Age of 24, and he was _ 22 at the Time of the Preſentation ; and the other ſaid that he was 
24, and ſo to Iſſue. Brooke ſays it ſeems to be ill Pleading, for he ſhall not anſwer the Refuſal; for 


it be refuſes where the Ordinary was ready to have ſuffered him to have this Preſentment, he has cxtinguiſh= 


dd the Annuity, as it ſeems. Br. Conditions, pl. 54. cites 19 H. 6. 54. 


22. Tf the Erantor reſigns a Prebend to the Grantee, and the 


I | Bithop at the Requeſt of the Grantor tenders the Prebend to the Gran- 
tee; It he retuſes it the Annuity is determined. 16 E. 2. Annuity 


23. Jf the Annuity be granted quouſque de Beneficio fibi provi- NAA 


derit quod duxerit- acceptand', the Grantee is not bound to accept Fol. 43% 
any Benefice of any Action, but at his Pleaſure, becauſe of the aas 


Iz Words and by this Refuſal the Annuity ſhall not be determined, 


Temp. E. 1. Annuity 50. adjud ged. 
24. Jf an Annuity of 40. (40 l.] a Year be granted till pro- 


5 mored to a Benefice, d Vicaridge ot the Dalue of 5 1. per Annum is not 
# ſuffcient within this Condition. 19 E. 2. Annuity 49. 5 


25. Bur it ought to be ot the Value of 10 Marks per Annum at 


; — and this is ſufficient, 19 E. 2. Annnity 49. Illue thete- 


* 26. Annuity of 10 Marks was granted till the Grantee was advanced 


04 compete Benefice, and they were at Iſſue upon the Value of the Heneſice 
By 7ender'd and refuſed, viz. that it is uct worth 101. &c. and the others e 
= Contra where the Annuity was of 10 Marks. And it was ſaid that if 


e had accepted the Benefice, that it had extinguiſh'd the Annuity, of 


i Yhatheres Value the Benefice had been; Brooke ſays the Reaſon ſeems 
e in as 


0 much as the Acceptance proves that the Grantee took it tor 
ompetent. Br, Annuity, pl. 30. cites 10 Al. 4. 
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ww 7 Condition. 


Count, pl. 


Br. Abbe, 
f es en? count of Counſel before the Grant, by reaſon of this Word Impenſo, and ret 


os 


———— — 
— a 


| Ee oy CO : 0 — — 
27. If an Aunuity be granted by J. Abbot of D. fill the Grantes he Pre 
med to a competent Benefice by the ſame Abbct, Tender of the Benefice 
his Succeſſor is not good. Contra if it had been by the Abbot of D. and | 195 


had been left our. Br Conditions, pl. 214. cites 15 H. J. 1. 


1 


| | 


(B. b. 3) Pro Confilio impenſo & impendendo. 


Pleadings. 


S. P. per 1. FN Debt, the Plaintiff counted how he was retained of Counſel 


Priſot. Br. I with the Defendant for 20 Years for 207. per Ann. and that fo much 


47. cites 37 Was Arrear &c. and per Cur. the Count is not good, for he ought 

H.6.8. count that he counſel d. him, or was ready to counſel in Cale the other had 
5 demanded it. Br. Count. pl. 5. cites 3 H. 6. 33. . 

Br. Count, 2. In Annuity againſt a Prior upon a Grant of his Predeceſſor of jog, 


Ph. 57. cites per Ann. pro Conſilio impenſo & impendendo, he counted how he had ccun. 


ok Deite; ſelled the Predeceſſor and his Covent after the Grant, ſuch a Day, Near, ant 


pl. 131. cites Place, as he ought, as it ſeems ; for otherwiſe he cannot charge the Suc- 


C—— ceſſor upon a Grant of the Predeceſſor without Covent-Seal, unleſs it 
were for ſomething which ſhould come to the Uſe of the Houſe, 17 


well; per Danby and Davers, but he need not count in What Matter he 
counſel led him. Bur ſays Quære if he ſhall ſhew ſuch Matter upon Grant 
made by another Man. Br. Annuity, 2y. cites 38 H. 6. 22. 

3. Debt upon Arrears of Annuity by J. B. againſt the Abbot of C. 
upon Demand of 40 l. and counted that K. late Abbot, & c. by Deed &, 
granted to him 405. of Annuity out of the Monaſtry aforeſaid pro Cunſilioto 
the ſame Abbot and Convent impenſo & impendendo, and that at the Tim: 

of making the Deed he was and yet is learned in the Law, and that he hai 
given his Counſel to the ſaid late Abbot and Covent at S. in his prafijng 

the Buſineſs of the Houſe ad Proficuum of the ſaid Houſe ; and that K. A- 
bot died, and . now Defendant was elected and made Abbot &. and fir ſ% 
much Arrear in the Life of the ſaid Abbot he brought this Attion ; and held 
good per Cur. though he ſaid that he counſelled the Predeceſſor in mana- 
ging the Buſineſs of the Houſe ad Proficuum dictæ Domus, and did not 

| lay in what Buſineſs ; for if the Defendant denies it the other ſhall ſhew 
it in his Replication, and ſhall ſhe w there in What &c. Br. Annuity, 

JJV 5 . 

8. P. Br. 4. And in ſuch Action againſt Succeſſor upon Deed of the Predeceſſr 


Abbe, pl. it hout Covent-Seal, he ought to count that he counſeiled the Prediciſifn 


88 _ ye of the Houſe ; for otherwiſe the Succetlor is not chargeable. 
S. P. Br. 5. Contra where the Act ion is againſt the ſame Albot who granted ; for 
Abbe pl. Deed or Contract of the Abbot alone of a Thing which comes to the 
SC Uſe of the Houſe ſhall bind the Succeſſor, and it he who granted dc 
not demand Counſel, yer the Action lies againſt him becauſe he did net 
_ refuſe ; But contra againſt his Succeſſor, tor it no Counſel was gil en © 
the Uſe of the Houſe, the Succeſſor ſhall not be charged; Quod no- 
per Cur. Ibid. 5 


Br. Dette, 6. Debt againſt Executors of Arrears of Annuity, and counted that 


pl. 114 cites the Teſtator, by the Deed which he ſhewed forth, had granted to H 
9 88 40 8. per Ann. of Annuity pro Conſilio ſuo impenſo & impendendo G 
2 mr pay able &c. and if the Rent was arrear, that he may diſtrain itt the Mo 

nor of B. and thewed that he was of Counſel &c. and counſell'c 0 
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ſuch a Day and Place, and that 10 J. was arrear. And it was agreed 


vice, and he refuſed &c. Ihe Plaintiff replied, that before any Refuſal, th 


og t to have ſhewed for what Manner of Service the Plaintiff was retain- 


EB fuable that ſuch Succeſſor non exoneravit. 1). i56, b. 154. a. pl. 26, Mich. 


— 


8 — 4 
— — — — — — * 


Condition. „„ 


a 
—————rðr—— 


that the Plaintiff need not the w in hat Thing he counſell'd. him, but 
this ſhall come ot the [Part of ] the Detendanr if he finds He fault in it; 
per Choke, he n:ed rot ſpew that he counjell'd him, but it ſuffices that he 
s AHA ready to have countell d him if he had required it; for he is 
not bound to oiter Counſel without Requeſt; for he cannot know whe- 
ther he needs Counlel, nor in what till ic be thewn to him. Br. Annu— 
ity, pl. 23. cites 9 E. 4 53. „5 gs 
. And it was granted that the Plaintiſt need not fhew in what 


\ County the Manor is, tor f he has levied by Diflreſs, this ſpall 


come of the other Part to jhew ; by which the Defendant ¶ ſaid] that the 
Plamtiff had levied it upon Diftreſs in the Manor charged, and no Plea, 
tor he /a an/wer to the Debet, becauſe the Manor is in the fame Coun- 
ty, by which he /aid that levied by Diſtreſs in the Manor, and ſo Nil debet 


Cc. And he thall have this Plea which is Matter in Fact without an 
Acquittance, though it be ound upon Specialty, as in Debt upon Obli- 
gation, ard where tis execurory, as Annuity or Rent upon a Leaſe for 
Tears, by which he had the Flea, but ſhajl not ſay Nothing owing to 


him againſt Specialty. Br. Annuity, pl. 23. cites 9 E. 4. 53. and Cites 
the like Judgment, Mien, 6 ..... on inn 
8 An Annuity was granted 1or Life pro Conſilio impenſo &c. and Annuity was 
in a Writ ot Annuity brought tor the Arrears, the Detendant pleaded, brought 
that before any Arrearages incurred, he required the Flaintiff to do him Ser- —__— 
| “ol the Biſhop 
Defendant on juch a Day and Place diſcharged him from his Service &c. of Ely, who 
The Court held that the Detendant's Plea was not good, becauſe he . vg or 
ve 


. he & = 
ed to do, and the Annuity granted, and then thew ſpecially what Service by 21 


: the Plaintiſf required of him, and what he refuſed. Le. 209. pl. 292. Courts &c. 


Mich. 32 & 33 Eliz. C. B. Bagſhaw v. Earl of Shrewsbury. Jr ile, 


cvith a Fee 


of 40s. percipiend' Annuatim de Manerio de D. and the Plaintiff ſhewwed that he kept the Curtis, but did 


not ſet forth any Ingrofling of the Rolls, and that after the Biſhop diſcharged and jorbade him to keep 
any more Courts, tho) he was ready to do ir, and that for divers Years after the Biſhop paid not the 
Annuity. If the biſhop dies it ſeems he ought to tender his Service to every Succeſſor, and it is iſ- 


a | ; | . 1 5 Mariæ. Lucas v. the 
Eiſhop of Ely. Cites Trin. 20 H. 8. Lucas v. the Prior of Humingdon. 


9. In Action brought by a Counſel for an Annuity granted him pro 


Contilio impendendo, he muſt aver that he w1s always ready to give him 
rs Counſel. Jo. 294. 8 Car. in Itinere Windſor, cited by Mr Attor- 
ney as reſol ved in Mingay's Caſe: „„ 


1— am. 


— — — 


(Cb) At what Time it is to be performed, where 20 
Time is limited. Preſently; within convenient Time. 


1 TAJ HEN the A& by the Condition of an Obligation to be done The Caſe 
ment of gde the Dbligee, is of its own Nature crantcory, (as Pay- eb uten 
iid, ou oe pron mcd WR) ano Gre 7 
5 | - tioned to de- 
thie 31. Co. Lit. 208. Cd. b 2 | | een e. Co. 2 0 ths ;h 2 


Plaintif, wherein be and the Lond to the 


T2 nd the : | that the Defendant 
— bene ke, Safier of a Judgment had on that Bond, and alſo ſhould deliver true Hors of alt : 
arges Which concern the ſame &c. The Defendanr pleaded, that there cvere no Bills of Charges 
Lee Po ns 


for 


Defendant avere beund to J. for Payment of 51. and alſo 


190 


— 


Condition. 


3 


— 


for or concerning the ſame, but ſaid nothing to the Reſidue, pretending that he need not, be auſe they by 
collateral 1ds, and no Time limited for performing them. But adjudged that he ought to have ge 4 
the Keſidue of the Condition in convenient Time, without any Requeſt; and this Diverſity was 0 
ken and agreed that Where, by the Condition of a Bond any J. hing is required to be done to the 05% a 
which in its ccn Nature is tranſitory, as Payment of Money &c. and no Time is limited when it hn, 
be paid, there, though a Place of Paymeut is expreſſed, the Thing muſt be done in convenient Time 
and ſo it ſhail be where a Place was appointed; and ſo likewiſe here the Act is local of its own Nature 
without expreſhrg a Place, when the Obligor may perform it without the Obligee, as the acknowleas. 
ing Sati>faction in this Caſe, But if the Concurrence of the Obligee is neceſſary, he has Time during Lit 
it not haſtened by Requeſt; As where it is to infeoff the Obligee, bur if it be to infeoff a Stranger 
there he ought to do it in convenient Time, becauſe he has undertaken to do it, bur it it be that! 
Strarger ſhall infeoff the Obligee, there he ought to haſten it by Requeſt, becauſe the Ovligee is Pi. 
| 50 6 Rep 30. b. Mich. 3 Jac. C. B. Bothie's Caſe, alias, Bothie v. Smith, — In fome Cafe à Man 
ſhall have Time during his Life, as where no Benefit ſhall be to any of the Parties, As if the Condi. 
tion were to go to Rome; Per Wray, Le. 125. pl. 140. in Caſe of Cater v. Boothe, S. C. 


5 On 2. If the Conditton of an Obligation be to pay a leſs Sum, and no 
10 ech Day of Payment limited, he ought to pay it preſently, ſcilicer, with: 
LEN: ma convenient Tiuie. * 0 E. 4. I. b. 18 T 44 E. 3. 9. ＋ 21 E. 4. 
ought ro 39. b. || 14 H. 8. 23. Contra © 10H, 7. 15. Contra 49 E. 4. 
ſeck the O- 22. b. „ e e | | EE 1 Sf 
nw cTccfcc : 5 3 ; 
pay ir preſently ; Per Brian & Curiam. — Br. Obligation, pl. 55. cites S. C. accordingly by all the 
Juſtices N 8 5 „„ „„ 
J + If a Man be bound to another in a Bond, and no Day of Payment is limited, the Sum is due and 
and payable immediately. Br. Obligation, pl. 12, cites 44 E. 3. 9.— S. P. per Perſy quod nullus 
negavit Br. Obligation, pl. 28. cites 38 E. 3 12.—8. P. Bur he is not bound to pay it without Re- 
queſt. Br Obligations, pl. 34.—— 8. P. Ibid. pl. 55. cites 20 E. 4. 1. and the Obligor /t 10 ſeek 
the Oblicee and tender it and pay it immediatly, and in pleading Je ſhall ſay, that he has been all Times ready 
to pay, and yet is. 4 Br. Conditions, pl. 173. cites 8. C. | = 
[| Br. Conditions, pl. 61. cites 14 H. 8. 17 per Brudenel, that he ought to pay it as ſoon as he can 
go to him to do it. [This Caſe begins at Fol. 19. and reaches to a'moſt the End of Fol. 23.) 
I If theCor dition be to pay 10 l. and limits no Day, the Obligor has Liberty during his Life to per- 
form it; But if it be a ſingle Obligation, and no Day of Payment expreſſed, it is payable immediately, 
and ſo is the Diverſity ; Per Fineux Quod nota. 10 H. J. 15. a. pl. 11. — But Mo. 472. it wes agreed per 
Cur. obirer, that if one be bound to pay Money on Covenant or ſingle Obligation, he ought to pay it in con- 
venient Time without Requeſt; but if upon an Obligation with Condition, he has Time during his 
Life, Debt upon Obligation of 100 J. conditioned for the Payment of 50 and no Day limited for 
the Payment of the leſſer Sum ; Reſalved it was payable preſently, upon Requeſt. Cro E. 798. pl. 48. 
Mich. 423 & 41 Cl. 8. R. Noſe v. Bc mne 2 ou iii hogs 
I Br Conditions, pl 74 cites S. C. that he is not bound to pay without Requeſt ; Per Choke, to 
which Brian and Littleton agreed. _ . = 


3 Ik the Condition be to make a Retraxit of 2 Suit, he ought t 
male it within convenient Time. 20 E. 4. 8. bd. 
Br. Condi- 4. If the Condition be co perform the Award of J. S. who awards 
ow Ke the Dbligor co pay 101. without limiting any Time, he ought to 
TTT ß EE: 

For though F. So ik the Condition be to acknowledge Satisfaction in ſuch Court, 

the acknow- he ought to do it within a convenient Time. Co. Lit. 208. b. C9. 
Sulsfaction 6. Bothie 30. b. adjudged. . . 
is local, yet | 55 8 | BD og. 2 „ : 
becauſe he may doit in the Abſenoe of the Obligee, he muſt do it in convenient Time. 6 Rep. 30. 
b. 31. a. Mich. 3 Jac. C. B. in S. C. ES. | 


6. So if the Condition be to deliver to the Plaintiff an Obligation 

of 201. in which the Plaintiff and B. ſtood bound to the Defendant 3 

though no Time be limited for doing thereof, yet he ought to do I 

in convenient Time. Co. 6. Bochie 30. h. adjudged, . c 
J. If A. demiſes to B. and C. certain Tithes tor 99 Y ears, if A. P 
long lives, and after B. ailigns over by Jndenture his Yolety co 4 

and B. alſo delivers to D. an Obligation, in which D. then itood boo | 

to B. in 400 |. for the Payment of 200 {. to B. at a Time then palt. 

And thereupon, in Conſideration that B. at the Jnſtance and Requ 

ok D. would deliver to D. the Counter- part of the ſald Indenture , 


Alignment, ſcaled with the Seal of O. D. aſſumed, that ut he ſhoo g 


E 


< 
3 : — 


e Condition. „„ 


44 »Perſon his Intereſt in the ſaid Moiery fo to him aſſigned by 
Rn 15 r pay to B. 200 l. in Sacialattion of che ſaid Obligation; 
and That it he 1cld the ſald Intereſt in the laid Yoiety to him affign- 
ed tor mote than 200 I. then he would pay to B. ove Motety ot tuch 
Money ds he ſhould fcll it for more than 2001. and that it he did not 
ſell the {aid Intereſt in the ſary Molety lo affigned, chen he would 
re-deli er to B. the ſaid Counter: part Of the Jndenture of Aſſignment, 
and the faid Obligation ſale and not cancelled ; and thereupon B. de⸗ 
vers to O. the ſald Counter part and Obligation. This Promiſe 
being made 20 July 18 Car. and B. brought an Action thereupon, Hill. 
20. Car. and averred in his Declaration, that O. had not ſold his 
{id Intereſt in the laid Molety, and yet had not re delwered the ſad 
Counter⸗part and Obligation according to his Promille, licet ad hoe 
faciend' poſtea, 20. Sept. 20 Car. at ſuch Place #c. he was requeſt- = 
ed (*). Che Action lies upon this Declaration, for O. ſhall not have Fol 339. 
all bis Lite to ſell it, but he ought to do it in a convenient Time 
fur otherwile he may ſtay til the old Age or A. upon whole Life the 
Eſtate is to deternune, and then it wil be but ot mall Value, which 
was not the Intent of the Parties; but the Intent was to ſell it for 
the beſt Value, or to re⸗deuver toe Counter-part and Obligatton. 
12. 23. Car. B. R. between » 2//am/0» and Henly, udjudged upon a 
Oemurrer. Jntratur Tr. 21 Car. Rot. 362. For though he does 
not take upon him to (ell it, but only to pay lo much it he ſells it. 
and if he does not ſell it to re-deltver cc. pet upon the whole Contract 
it appears, that this amounted to a taking upon him to ſell or redeliver 
ec which ought to be within a convenient Time, or otherwiſe it will 
JJ mc. aL SS 
8. Ik the Condition of an Dbligatton be ro pay a certain Sum to a 
Stravger, Without limiting any Tune, this ought to be done in con- 
venient Time, Mich. 14. Jac. B. R. the Biſhop of Roc heſter adjudg- 
ed in arreſt of Judgment. Vi! 
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nn it a Leviſe be made to another, upon Condition to pay his 
| Debts ; If he does not pay them within a convenient Time, the Con- 
dition 19 broke. Contra 35 T. 4.216 67 
10. It a Man deviſes Lands deviſable to his Executor to ſell, and Br. Condi- 

to diſtribute the Money tor che Pay ment of his Debts, he ought to ſelf {1915 p!- 215: 
aas oon alter the Death of the Deviſor as he can, otherwiſe the © 
Condition is broke. 38 All. 3. e it is ſaid to 
bute for the Soul of the Teſtator, and becauſe they took the Profits to their own Uſe he Ba _ 
upon them, and adjudged well. —Br. Entry congeable, pl. 124. Cites S. C. and that the Entry of the 
Heir was adjudged good - Fitzh. Entre congeable, pl. 46. cites S. C. accordingly. 1 


11. For if after the Death of the Teſtator a Man Tenders to him a Br Condi- 
certain Sum for the Lands, and he retuſe it, becauſe ft fg not to the tions, pl. 
Value of the Lands, and after retains the Lands in his Hands, to the 2 2 cites 
Intent to {ell it dearer to another, and in the mean time rakes the B. Ferne 
Profirs to his own Uſe, and not for the Soul ot the Teſtator; the congeable, 
Condition is broke. 38 All. 3. adjudged, | pl. 134: 
| | | qa NG ——_J 
Fitzh. Entry congeable, pl. 46. cites S. C. 


. 12. [But] If a Feoffment be made upon Condition, chat he ſhall 
ſell it as ſoon as he c 


an, and as profitably as he can, and the Mone 
taken for the ſame Lands (halt be diſtributed for his Soul. 25 tte 


eonee continue the Poſſeſſion a Year and a H alt, becauſe he finds not 
* Chapman to bup it, and takes the Profits of the Land, but never 
C aims any Eſtate bur under the Condition aforefatd, and is always of 
8oud ill ro fell the Lands if he could find a Chapman, the Con- 


dition 
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192 Condition 


308. a. 


Prlution is not broke ; for there is no Default in him. 26 A, 39. yy 


13. If A. in Conſideration of 50 l. giben to him by B aſſumes to 
procure the Wardihip of the Body and Lands ot C. to be granted hy the 
King (to whom it belongs) to B. during the Pinority af C. win 
was then ot the Age of 13 Bears, he ought to procure it in a con. 
venient Time without any Requeſt ; becauie otherwiſe the Benefir 
of the Jrofits of the Land will be loſt in the mean time. 4p, z 
Car. B. K. between Vine and Hetheringion, adjudged upon Oemur⸗ 
rer; Per Curiam. Jntratur Tr. 7. Car. Rot. 27. 
14. It one covenants to aſſure Land to another and his Heirs, he ought 
to do it in convenient Time; By Anderſon Ch. J. Arg. 2 And 75 
74. cites 16 Eliz. 1 1 F 
15. If A. covenants 10 aſſure Land to F. F. during A.'s Life, A. ſhall 
not have Time during his Lite tor the aſſuring of it; for then the Co- 


venant would be to no Purpoſe ; Per Anderton Ch. J. Arg. 2. And, 74. 


Cites 16 Eliz. 


16. $0 if A. covenants 70 grant an Annuity to FJ. S. during his Life, 


or to aſſign his Leaſe for Term of Tears or Life &c. or to marry ſuch a I. 
man, all theſe ought to be done in convenient Time; for in all theſe 
Caſts the Covenants are of no Effect if Liberty during Life thall be lelt 


to him, who by the Intent of the Deeds ought ro perform the Things 
before; per Anderſon Ch. J. Arg. who faid the Reaſons are apparent, 


and therefore not particularly mention'd here. 2 And. 74. Cites 15 
17. A Bond was conditioned to permit the Ovligee, or his Aſſigns, act 
only to threſh his Corn in the Obligor's Barns, but aljo to carry it away front 


Time to Time at all convenient Times hereatrer, or 10 pay 8/1. on Requeſt ; 
that then &c. The Corn lay in the Barn 2 Years, and was much de- 


vour'd by Mice and Rats; the Obligor threſh'd the Reſidue, and the 
Obligee brought his Action. Anderſon took a Difference between the 
Words (at convenient Time) and (within convenient Time) that if he 


will come in the Night, or on the Sabbath-Day, this is not a convenient 


Time, but tho? he comes a long Time after, yet it may be (at) Time 
convenient, and the Words are not (within Time convenient) and 
Windham ſaid that if it had been (within) Time convenient, there 
would have been a Difference. Goldsb. 16. 77. pl. 8. Hill. 3o Elis. 

The Earlof Kent's Caſe. 5 55 55 


18. The Teſtator deviſed an Houſe to his Wife and his Heirs, upon 


Condition that ſhe by Advice of Counſel in Convenient Time, cc 

aſſure the ſame for Maintenance of a Free-ſchuol &c. She did nat make 
Aſſurance in 8 Tears after the Death of the Teftator ; Adjudg'd that the 

Condition was broken. 1 Rep. 25. b. Mich. 34 & 35 Eliz. in the Ex- 
chequer, in the Caſe of the Queen v. Porter (alias) Porter's Cale. 


: — 24 37> 19. Feoffment on Condition that if the Feoffee does not pay &c. that 
| O. 


ict. it ſhall be lau fu for the Feoffor to re-enter. The Money ought to be paid 


to the Feoffor in Time convenient; for it is not reaſonable that the 


Feolfee ſhall have the Benefit of the Land, and not pay the Money; per 
Anderſon Ch. J. 2 And. 73. Mich. 39 & 40 Eliz. Obiter. 

20. But if Condition be that if the Feoffor pays &c. that He may i*- 
enter, the Feoffor has Zime to pay it during his Liſe, becauſe the other 
has the Profit of the Land, and has no Loſs by Non- payment. Per An— 
derſon Ch. J. 2 And. 13. Mich. 39 & 40 Eliz. Obiter. 


21. If one be infeoff'd, on Condition to make a Grant of a coll ater 
Thing, as Eſtovers, Common, &. he ought to do it upon Requelt, and 
at his Peril before rhe Time incurred in which the Grantee is to ta% 


Beneſit of the Grant as betore the Time of taking the Common or Eit- 
| ets, 


Condition. 


vers. Agreed by all the juſtices. Mo. 472. pl. 679. Mich. 39 & 40 E- 


IIZ. in Cale of Lord Cromwell v. Andrews. 


ä = * 


— — — ä 


92% 


(D. b) At what Time it ſhall be performed where no 


Time is limited. Net before Requeſt. 


1. FF Land be granted to the King upon Condition to grant to any NAA 


eder 2 - | 3 n. | + hof. 0 * Fol. 438. 
(*) Scranger, it ſecins he is not bound to do it betore Requeſt. CANS 


D. 3, 4. Ma. 139. 32. 


IN . 31 the Condition of an Obligation be co pay a certain Sum to a 
Stranger, Without limiting any Time, it ought to be pald within a 
convenient Time wichour any Requeſt. Mich. 14 Jac. B. R. the 
Histo of Rochefter aDJUDged, this Exception being moved in arceſt 
ok Judgment. ES ou Do 


3. Tt the Condition of an Obligation be to pay a certain Sum to 
the Obligee, without limiting any Time, he is not bound to pay it 
before Requeſt. | N 


| 4. Jethe Condition of a Feoffnent be ro infeoff a Stranger upon Pitrh. Entre 
 Requelt, he is not bound to enkeoff him before Requeſt, 19 Þ, 6. Congeable, | 


gr Ve 5 „ | 5508 2. Cites 
5 o {t 13 {fit be to infeolf the Feaffor upon Requeſt. 19 b. 6. * © 


6. So if the Condition of a Feoffment be, that he ſhall re-infeoff * Br. Con- 


che Feoitor, he is not bound to do it before Requeſt, 38 All. 7. * 44. Proms pt 


IA | | | 17. Cites. 
All. 26. f 43 E. 3. 9. : | 8. C 
pl 33. cites 8. C. I Br. Conditions, pl. 26. cites 44 E. 3-8. 8 P. [and Roll ſeems miſ- 


printed (43) for 44]. —— 8. P. Br. ee 65 55. Cites 19 H 6.67. 93. 76. by Portington. 5 


lo. 472. 8 P. agreed per Cur. oditer. In ſuch Caſe he has Time during his Lite, unleſs Requeſt 
be made in the mean time; but if Requeſt be made he ought to infeoff upon Requeſt ; If the Feoffen 
dies the Condition is broken, but not it the Feoffor dies, becauſe he may infeoff his Heir, Mo. 42. 


7. So where the Condition extends to the Feoffee or his Heirs 


to re-infeoit the Feotfor, the Heir atter the Death of the Feoffee is 
not bound to do it betore Requeſt, 38 All. 7. . 


8. Ik a Feoffinent be upon Condition ro give it to a Stranger in * Br. Condi- 


Tail, the Remainder to the right Heirs of the Feotior, the Feoffee is page pl. 
not bound to do it before Requeſt, becauſe the Feoffor is to have 5 G8. 


an Eſtate by the Condition. 44 Aff, 26. * 44. E. 3. 9. b. Curia. S, 5 
| . Ty ES 1 7 Entry congeable, pl. 74 chow 86 

9. Ik w. in Conſideration that T. will marry M. his Couſin before TY 

the Return of W. from London to Norwich, aſſumes and promiſes 

after his Return from London to Norwich atoreſaid to pay to T. 10 l. 


and to find ſufficient Security for the Payment of 40 1. more at the Death 


of W. and after T. marries with M. and W. returns from London 
to Norwich, he ought to pay the 10 l. and find the Security for the 
401, within 1 conventent Time after his Return, at his Peril; 
and there needs no Requeſt to be made by T. for he hath taken 
upan him to do it at his Peril. Mich. 31, 32 El. B. between Peter 
and Carte adjudged M. 31, 32. El. B. R. 


D dd (F. b) Ar 


* n ——_— 


4 K 8 — 
— — 
—— 


"+ -- Condition. 


(E. b) At what Time it ought to be performed here 
Ih 1% Time is limited. 
During the Lives of the Parties. 


* Br. Condi. x, I F a Yan makes a Feoffment upon Condition co re-infeoff jth, 
desde: 1 if he does not re-infeoff him during rhe Life of the Feoffor, the 
IS blagteed Coditton is broke, if he had convenient Caine to reantrott him be. 
| by all the | fore his Ocath. * 18 All. 18. adjudged, Lord Ciifford's Caſe. Regu- 
ſuſtices. larly, ik the Feoffce or Grantee be upon Condition to re-infeof or 
© e re-grant any Eſtate to the Feoffor or Grantor, without limiting any 
'25&13 Time, the Feoffee or Grancee hach Time to do it during his Lite, f. 
Eliz. An- ö he be not haſtened by Requeſt. C0, 2. f Lord Cromwell, 78. b. 9. 
A Ig: e : 1 5 | | | LY 
S. . Lit. 408. U 8. P. | 


2. Bur in the ſaid Rule, if the Caſe be, that it appears by the 

Thing to be performed, or by any Accident, chat the Feoit ir cannot 

have all che Benefic intended him by the Condition, the Condition 

18 broke without any Requeſt and during the Lite of the Feoftce 

bre Grantee. Co. 2. Lord Cromwell, 79. FF. 
And 17 pl. 3. As ik A. conveys a Manor to which an Ad vowſon is appendant tg 


by allthe he ſhall grant to A. an Annuity or Rent during his Lite, payable 
5 yearly, at Mich. and the Annunciation; In this Caſe the Feoffec bs 
pl. 60% in not Time to do it during his Life, but he ought to do it before the 
8. C. — firſt of the ſaid Feaſts, or otherwiſe A. ſhall not have all the Advai- | 
3 _ tage of the Rent intended him op the Cone. Co. 2. Lord Cron- 
| the Bottom, well, 79. Vide 8 . 4. ide 14 E. 3. Det. 138. 
| Coldeb. 117. in pl. 14. Arg. S. P. | | 


Roll Rep. 5. In ſome Caſes, albeit the Condition be collateral, and is to be per- 
374 Fi pl. formed to the Obligee and no Time limited, yet in reſpect of the N- 
8 E , ture of the Thing, the Obligor ſhall not have Time during his Lile to 
Ty I Wet Agr dB (2p, « . - BY Ladd Bring _ 
Debt 138. perform it; As it the Condition of an Obligation be 0 grant an Hunt 
8 P. or yearly Rent to the Obligee during his Lite, payable yearly at the beat 
, Kafter. This Annuity, or yearly Rent, muſt be granted belote 
Eaſter, or elſe the Obligee thall not have it at that Feaſt during h 
Lite. Et lic de ſimilibus, and ſo it was reſolved in Aadrews's Cale C 
Lin e Nd . 

| 6. Where 


Anderſon Ch. J. Arg. 2. And. 73. Mich. 39 & 40 Eliz. 


Lite, unleſs hatten'd by Requeſt. 6 Rep. 31. a. 
C. B. in Borhy's Cate (alias) Bothy v. Smith. 


oe carrot do it iti ent the other, and it cannot be done but upon the Land, the Obligor has Time d 


queſt it on the Land when he will, for that would be to com 


Obligor, Feottor, or Feotlee has Time during his 


Feoſtment were to do ſuch an Act, he h 
ring his Lite. Co. Litt. 208. b. 209 a. 


ver concerning the Obligor, Obligee, or any other Perſon.— 8. P b Wra accordingly; for in 
ſuch Cale no Bene fit accrucs io any of the Parties. 4 N ngly ; tor in 


give the Land to the Ferffor and his Hiſe to Have and to Hold & 


— — 8 
Condition. 195 
, Where a Man may do a Thing ar any Time during his Life, if'* 2 Rep, 
not haſten'd by Requeſt, vet if any Thing happens in the Mean Time be- 8 . 
fore the Porformance, ſo that it cannot be performed according to the Intent 55 


D 5+ | Cites 14 E. z. 
of the Condition, the Condition is broken. Arg. Roll R. 374. Cites * 3 Debt 138. 
Rep. Cromwell's Caſe. 


Co. 
| Lite. 208. b. 
S. P. and cites 8. C. 


- Where a Man is bound fo infeofff a Stranger, and no Time is limit- S. P. foo 
hs - . | . 8 
has all his Life ODure inde. Br. Conditions, pl. 136. 31. 4. but 
ed, he has all his Life to do it. & ons, pl. 136 ey 
cites 9 . 7. 17. Rs he contra, and 
. | | : : 1 5 | though the 
Concurrence of the Obligor ard Feoff-e is requiſite, yet he ought to do it in convenie; 


Concurrence of the Obligee. Bur when rhe Obligce himſelf is Party, and the Act cannot be done 


vi bout his Concurrence, there it is rea'onavle thac the Obligor ſhall have Time during his Life, if 
the Obige does not halten it by his Requelt, Hecauſe in ſuch Caſe the Obligor does not take upon 


kimlclf tor the Obligee, who is a Party to the Deed, as he does in the other Caſe for the Stranger. 


3 Ferffment on Crndition that if Ferffor pays &C. that he ſoall hs 
The Feotfor has Time during his Lile to pay it; becauſe the Feofkee 
has the Profit of the Land, and has no Loſs by the Non-payment ; Per 


9. When the At? of its own Nature is local, and to be performed 16 the As if one 


Olligee, and to the Performance thereot the Concurrence of the Obligor be bound in 


and Obligee is requiſite, there the Obligor thall have Time during his “ Pond to 
agreed Mich. 3 Jac. of Land, 
| = OS without 


e 1 F ä limiting any 
Time, there becauſe the Eſtate muſt paſs by Livery of Seiſin, and ſo both Parties muſt con 


cur, and the 
> during 
gee may re- 


| | on. 8 

his Life, ualeis hatten'd by Requeſt to the Ghbligor ; for it is not realonable that the Obli 
| 1pel the Obligor to continue always upon 

the Land, which would be inconvenient. Ibid. e „ FEM : 


10. A. covenants to aſſure a Manor to B. within 2 Tears, and to bind 


3 | hinlſelf in a Bond to pay Iool. to WG Adjudg*d that the Bond ſhall EE: 
made within the 2 Years, bur if the Contract to make the Bond had 


been in another Sentence, then he ſhould have Time during his Lite. 


D. 247, Marg. pl. 10. cites Mich. 3 Jac. C B. Brachenbury v. Bra- 
chenbury. e | * 


11. When the Obligor, Feoffor, or Feoffee is to do a ſole Act or La- 6 Rep. 31. a. 
bour, as 20 go to Rome, Feruſalem, Ec. in ſuch and the like Caſes, the Þ Mich. 
r Fe s Iime Lite, and cannot be Nenn | 
haſten d by Requeſt. And 1o it is if a Stranger to the Obligation or Caſe. 8 p. 
as Time to do it any Time du- accordingly, 
V : ſuch Act 
in no Man- 


Le. 125. in pl. 170. Trin. 30 Eliz. B. K. 
12, If a Feoiitment be made upon f ach Condition, that the Feoff ee ſhall 
| f | e. 0 
them and the Heirs ot their two Bodies &c. albeit the Feme be a Stran- 
ger, yet the Feoffee is not bound to make it within convenient Time, 
becauſe the Feolior, who is privy to the Condition, is to take jointly with 
ber. Litt S. 352. and Co. Litr. 219. a. b. e 
13. It the Condition be to ine the Feoffor and a Stranger, the Feoſſee 
as Lime during his Lite, unleſs he be haſten'd by Requeſt; otherwiſe 


3» Ml 6 „ | 
ty where = Condition is to infeoff a Stranger or Strangers ouly. Co. 
itt. 219. b. eee 2 n | 


14 lt : 


| it Time, for 
in ſuch Caſe the Obligor has taken uhon him to do it to the Stranger, and may perform it without the 


inteoff 5 3 & | | 
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Cites 14 
8. 47. per 


A Condition. 


— — 


14. It a Man make a Feoffment in Fee upon Condition that the Vegfte, 
ſtali make a Gift in Tail to the Ferffor, the Remainder to a Stranger in Fee 
there the Feoiice has Time during his Lite, becauſe the Feoflor, who - 
Party, and pri: y to the Condition, is to take the firſt Eſtate; bu; it the 


Condition ot a Feoffment were to make a Gift in Tail to a Stranger, th, 
Rematnder to the Fe ffor in Fee, there the Feottee ought to do it iu _conve. 


nient Time; tor that the Stranger is not privy to the Condition, and he 
ought to have the Profits preſently. Co. Lic. 2 19 b. 


i5. Where one is 10 grant a Reverſion, he has Time during his Liſe 


to do it if it continues ſo long a Reveriion, unleſs he be haſten'd by 
Requett; per Windham J. Lev. 44. Mich. 13 Car. 2. B. R. 


——— m— 


(F. b) At what Time the Condition ſhall be perfornes 


When no Time 1s limited, 


To the Obligor. | Feoffor. 


Br. Conditi- I. | the Condltion be to be performed to the Party himſelf only, 


ons, pl. K. who is to take Advantage ot the Breach of the Condition, 


8 P. a to re-infeoffing the Feoffor and his Heirs, he has Time during his Life, if Requeſt be not 


made in the mean time; but if Requeſt be made he ought to infeutt upon Requeſt, and if the Feotice 
dies before, the Condition is broke, but not if the Feo or dies, becauſe he may infeoff his HReic. Mo. 
472. pl 679. Mich. 39 & 40 Eliz. reed. e 5 N | 


(S b) [At what Time it muſt be performed] | 


To a Stranger. 


: * Br, Con- 1. LEoffee upon Condition to infeoff a Stranger ought to do it pre⸗ 
ditions, pl. ſently * 44 E. 3. 9. D. 3. 4 Ma. 139. 32. f 44. All. 26. 


286 cites 44. 


F. 3.8. S. C. & S. P. for the N cannot make Requeſt, nor can lie take notice thereof. 


Fitith. Entre congeable, pl. 33. S. 8 EY 25 
Br. Conditions, pl. 217 cites 8. C. that he ought to tender it to a Stranger without Requeſt, —— _ 
Ik it be to infeoff a Stranger before ſuch a Day there needs no Requeſt, bat the Feoffee ought to ottzr 
the Feoffment to the Stranger, otherwiſe the Feoffor may re- enter. 80 where it is to infcoit a 
Stranger n ought to do it immediately, for the Stranger cannot have Notice; otherwiſe of 


the Feoffor. Br. Conditions, pl. 54. cites 9 E. 4 22. per Choke. It ought to be performed in a con- 


venient Time, where Notice may be given, having Regard to the Diſtance of the Time * [Place]. Br. 
Conditions, pl. 64. cites 14 H. 8. 14. by Brooke. [“ But it is at 14 H. 4. Fol. 21. a. S. C. and there it 's 
not Niſtance of the (Time) but of the (Place). 
that if one be inſeoffed to infeoff a Stranger and his Heirs, he has Time during his Lite if Requeſt be 
not made; but if Requeſt be made he ought to infeoff upon Requeſt, bur if the Feoffee dies, the Cone 
dition is broke —— There is a Diverſity between a Condition of an Obligation and a Condition upon a Feoff- 


Mo. 472. it was agreed by all the Juſtices Obiter, 


ment, where the Act that is local is to be done to a Stranger, and where to the Obligee or Feoffor him- 
ſelf; As if one makes a Feoftment in Fee, upon Condition that the Feoffee ſhall infeoff a Stranger, and 


vo Time limited, the Feofee ſhall not have during his Life to make the Feoffment, for then he ſhou d 
take the Profits in the mean time to his own Uſe which the Stranger ought to have, and therefore he 
ought to make the Feoffment as ſoon as conveniently he my. and ſo it is of the Condition of an Obliga- 
tion Bur if the Condition be, that the Feoffee ſhall re-infeoff the Feoffor, there the Feoffee has Time 


during his Life for the Privity of the Condition between them, unleſs he be h iſtned by Re quel. 


Co. Litt. 208. b. 


(H. b) 


the Feofieeis not bound to do it vefore requeſted. ©. 3, 4 Ma. 139. 32. 


— — 


Condition. 


(H. b) At what Time to be Per form d to] 
Stranger and Obligor. 


i. T F the Condition be to infeoff a Stranger in Tail, Remainder to * Fitzh, En- 
che Right Heirs ot the Feoffor, he is not bound to do it before ue pf; 
8 OD | cites'S, GC. 


Requeſt. N 44 E. 3.9. b. | 


Feoffee ou ; "ime | 
ought to have the Profits preſently. Co. Litt. 219. b. 


2. Ik Land be granted to the King, ttpon Condition that he, his 
Heirs and Succeſſors, ſhall give other Lands in Conſideration thereof; 


The Ring is not bound to do it in his Life, but any of his Succef: 


ſors map, for the Word (his) extends to every of them. D. 3. 4- Ma. 
c I, | | 


3. Baron ſeiſed of Lands infeoffed F. S. on Condition to infeoſf him and 
Vis Wife for Life, the Remainder over to a Stranger in Fee; Hutton and 
| Crooke thought a Requeſt ought to be made by the Baron, becauſe the 
particular Eſtate on which the Remainder depends ought to be made to 

the Husband, who is Party to the Condition, and he may take or refuſe. 


it, and the Feme is at his Will; Bur if the Baron dies then he muſt 


make the Feoffinent to the Wife without Requeſt, becauſe ſhe is a 
Stranger to the Condition by Act in Law; And ſo where ſhe dies, the 
Eſtate mult be made to him in Remainder, without any Requeſt, Het. 
36. Mich. 1 Car. C. B. Wilkinſon's Cafe. 


4. But if the Condition be to infeoff' the Feoffor and a Stranger, the 


| Feottee muſt tender the Feollment to the Stranger, for he had no No- 
tice of the Condition, and he ought to be Party to all the Eſtate; and 

by rhe Livery made to him, the Feoffor ſhall rake well enough; Per 

| Yelverren. Het. 56. Mich. 1 Car. C. B. Wilkinſon's Cale. _ 


(I. b) At what Time it ought to be performed 


where mo Time is limited. 


Upon Requeſt, 


I. IF a Feoffment be upon Condition to re- infeoff the Feoffor and his * Br. Con- 
f Wite, he ought to do it upon Requeſt, 21 E. 3. 11. b. 44 All. ditions, pl. 


26. * 44 E. 3. 9. admitted. 1 re 
the Son of the Feoffor and his Wife, Remainder to the right Heirs of the Feoffor. Fit Entre 
_— E + 8515 8. 5 but , do not obſerve exactly S. P. Though the Feme be a Stranger 
"conee is not bound to make it within convenient Time, becauſe the Feoff is Privy 
the Condition, is to take jointly with her. Co. Litt. 219. a. b. ; mt Arg 11 27 5 


, If the Condition ok an Obligation be N 2 
* limitin n Dbligatton be to pay a certain Sum with- 
12. 


Ee e 3. if 


ought to do it in convenient Time; for that the Stranger is not privy to the Condition, a 
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g any Time, it ought to be paid upon Requeſt, 38 C. 
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Condition. 


Br Cong 3. If a Man deviſes Lands upon Condition to pay his PDebts ho 

row, 51.95 ought to pay them upon Requeſt, otherwiie the Condition is brane 
Cites. 8. . x4 v DLUe, 

1 and if the 35 C. 3. II. b. | | | 

1 Debt are | | ; | 1 

not paid on Demand, the Heir may enter; by Percy, quod non negatur. 


_ — — 
— — 2 


AA 4. It the Condition of an Obligation be, that whereas A. the Oh: 
Fol 440. ligor hath conveyed Lands to B. the Obligee, it A. the Obligor * [and 
£2 Rep. 3. C. his Son] ſhall do all Acts and Devites tor the better Aſſurance ot 

a. Paſch. 26. theſe Lands to B. which ſhall be deviſed by B. or his Counſel, then the 
Eli ©. 15. Obligation fhail be void; and after B. deviſes and renders a Relegje 
RManiers to be lealed by A. and C. his Son, and 4. preſently ſeals it, bit 


(on 41148 
Caſe, (alias) 


Painter v. [C] becauſe he was not letter'd, not could read it, prays B. to deliver 
Manſer, it to him, to ſhew to ſome Man learned in the Law, whs might in 

5. C.a«qud- korm him whether it was according to the Condition, and ik it was 
des * according to the Condition he would ical 1t, which B. refuſes, Upon 
mentioned in Which C. refules to ſceal it. This was a Breach of the Condition. 
the Crot- becaule he did bur require the Writing to be read to him, and he was 
chers.-— Hound to take Conulance of the Law, whether it was according tg 
Mo. z pl the Condition, and ſhall not have reaſonable Time to chew the yr; 


326. Maun- : ? | - RE mw OY 
2-11 Caſe ting to his Tounſel learned in the Law, to be inſtructed by them. 
S. C. accord- C0, 2. Manſer 3. per Curiam reſolveg. Fs 
ß EE oo ok, . | 
N for the Juſtices doubted; and at another Day Anderſon faid, that his Opinion was, that 
the Plca was not good. 4 Le. 62. pl. 156. S8. C. but ſtates it only as to the Obligor himtelf refuſing, 
| | | and nothing is mentioned relating to C the Son; and the Court held the Obligation forfeited. —S, C 
Cited according to 2 Rep. & Mo and that the fame was adjudged 3 Bulſt. 30. —8. C cited fo. 314. 
— 5, C. cited Godb. 445. pl. 513.———5. P. But if any Perſon be preſent that can read the Deed 
to him, #f the Deed be required to be read, or if the Deed be in French, Latin XC. which the Party does no; 
underſtand ; here if the Party require one to read or expound the Deed to him, and no one is theve preſent 
abi o can do it, he may refuſe to deliyer the Deed ; So though a Man can read, vet if the Deed be written 
in Latin or any other Language which the Party doth not underſtand, if the Party doth demand that 
the Wricing be expounded or read in ſuch Language as he may underttand ir, and no one is preſent 


uv ho can do it, the Party may reſuſe to deliver it. 2 Rep. 3. a. b. Mauſer's Caſe, 


— —ͤ—— —— mo As Ie — — —ä ꝗ — UU—— — 


See (Pa) F. Ik A. covenants with B. to make ſuch Tonveyance of certun 
5 Pl. 4 4 5. C. Lands to B. as by him ſhall be deviſed, at the Coſts and Charges ot h. 
ps are: und atter B. deviſes, and tenders a Writing containing a Bargain and 
s C. Sale to [B] and A. requires Time to have it to his Countcl, to be 
Jo. 314, _ adviſed thereupon, and B. refules it, upon which A. docs not kcal, 
8 he hath broke his Covenant, tor the Covenant was perempiory, cl 
Godb 445. licet, to be pertormed prelently, at his Peril. D. 16 El. 335. 39. 
in pl. 513. between Wootton and Coke, U j art ey 
6. Where a Man is bound 0 pay Money, or make a Feoffment, or re- 
uouuce an Office &c. and no Day is limited when he ſhall do it, rhere, 
upon a Requeſt, he is bound to perform it 1 as ſhort a Time as he can. 
But where Day is limited, and he retuſes before the Day, this is no 
SUL it he performs it at the Day. Br. Conditions, pl. 65. cites 13 
F. 4. 30. 3 e 
7 Debt upon Bond of 200 l. condition'd 20 pay within 2 Days after 
the Date of the Bond, but no Sum mentioned in the Condition. The Plain— 
riif declared on a, Bond to pay ſo much Cum inde requilitus fuerit. Alter 
Verdict it was moved that the Declaration was not good, becauſe of the 
Variance from the Condition, there being nov certain Sum mearioned in 
the Condition; but adjudged, there being no Sum mention'd in the 
Condition, the Bond muſt be ſingle, without any Condition, and then 
the Money is to be paid upon Requelt. 2 Bulſt. 156. Mich. 11 Je. 
Dorringron v. Waller. —.— 


(K. b) At 


Condition. „ 199 


(K. b) At what Time it may be perſormed where a Day 


is limited. 


Before the Day. 


1. JJ the Condition be to ſtand to the Award of ]. S. and he awards Bridges. 91. 
5 him to pay 10 1, ſuch a Day; Jt is a good Performance if he Barry, 8. C. 
pays it to the Obligee betore the Day, and the other accepts it; for and 4 
Payment before contains [Dapment at the Oay, Ill, 14 Jac. at agreed, chat 
Ser jcants⸗ Inn, between Berrey and Perrin, 11a Mrit of Error, where e 
the Award was to pay at or before luch a Day, and the Breach al ach 0 
fined for Monpapment at the Oay, without menttonung the Mon gog4 —— 
payment before, and pet the Judginent_affirmed per Curtam, be⸗ z Bult 62. 
cauſe {Payment before is Papment at the Day, Mich, 21 Car. B. R. 5 C. and, 
between Jre/and and Sutton aDJUDZED aCCordingly npon Demurrer, In- 44 ow "Hat 
tratur. Tr. 21 Car. | | | | | oe Jadg- 
1 Do ne i V- : DD | | ment for the 
Plaintiff. Thid. 159. 70. (though mi ſprinted 64, 68.) 8 C in Error in the Exechequer Chamber, 
| and this aſſigned for Error, but over ruled and Judgment affirmed. Mo. 849. pl. 1154, 8 C. but S. P. 
does not appear. Cro. J. 399. pl. 8. 8 C. but S. P. does not appear.— Roll. Rep. 223. pl. 29. 
8. C bar S. P does not appear; & adjournarur.- Ibid. 375 pl. 31. S. C bat S. P does not appear. 
| It iſſue be taken upon Solvit ad Diem, Pu ment before the Day maintains the INue Arg, 2 
Vent 222. Mich. 2. W. & M. ia C. B. in Caſe of Watnongh v. Hotgite. 3 Lev. 293: 8. C. and 
upon Demurrer Judgment was given for the Defendant ; for rhough he did not pay it at the Day, he 
micht have paid it before the Day, and the Payment before the Day is good Payment at the Day, 
u here Payment at the Day is pleaded ; yer in Pleading the Parties ought to purſue the Words of the 


Condition. See Tit. Actions (Z. 12) pl. 32. and the Notes there, Harmond v. Ou den (alias) 
Hammond v. Oaden. Ok | e | e 


2. Ik the Condition ok an Obligation be to pay ſo much to a Stran- Mo 364,36. 
ger ſuch a Day; If he pays it before the Oay, this is a good Per⸗ 5 mY 
formance, becaule ]Payment before contains jIapment at the Day, 8 P P44 
9. 7 20. 10 . J. 10. b. 1 5 „ „ -” ; 
3. So if the Condition ok an Obligation be, chat a Stranger ſhall “ Br. Condi. 
inteolf a Stranger ſuch a Day; Ik he inteoffs him before the Oap, this dens l 136. 
15 a good performance, becauſe it contains a Feoffinent at the 


* — — — 
a - _— — : — — - — — — — — — —ͤ— — 
— — — 
— — ——— — 2 2 E - 


cites 9 H. », 
ay. i 
"T9, J. 18. 20. 10 . J. 14 D,- F 
255 „ 5 „„ | The Caſe of 
9H. 7. 1, 20. is as here of an Obligation that a Stranger ſhall infeoff a Stranger; But 10 H 7. 14. is | 
of a Feoftment conditioned to be made by the Obligor to a Stranger; and ſo is Br. Conditions, pl. 242. | 
- ' where he cies 8, Go 5 95 F N . j 
: 4. So ik the Condition be, that a Stranger ſhall infeoffa Stran- Br Condi- | 
X ger alter che Death of J. S. Ik he infos him during the Life of J. O. , vl 1 
this is a good Performance, becaule it contumues a Feoffinent ak. , 1 > on I 
ef ter his Death. 9 . 7. 17. 20. | „„ | N accord- 6 
OY 3 | 04mg; for 4 
the Effect is perſormed, but ſys Quere, and that the Caſe was not adjudged. 3 
6 5. Ik the Dekealance of an Obligation be, to pay a leſs Sum than Godb. 10. ; 
0 6 8 in rg e at a Day certain; If he pays it before 1 e : Jr 
a we SAY, aud the Obligee accepts it, this 18 a good Diſcharge of”; An 
5 the Obligation. 30 E. 3. 22. b. 23. at ** 


admitted by the iſſue. 8. P. held 
3 : | = 5 | | according ly; 
_ in ſuch Caſe it ſhould be pleaded ſpecially .- So where a Copyhold was ſurrendered on = 

Ion for the Payment of a certain Sum on the firſt July, and the Payment was made before the Day, 
W. on the 16th June, and the ſame was accepted, it was agreed by all the Court thr this was a good 
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200 Condition. 
Performance of the Condition. Cro J. 284. pl. 29. Mich. 8. Car. B. R. Burgaine v.Spurling, Go Lis | 
212. b. in Principio. &. P. — See Tit. Payment (I.) | . Lit, 


0 
r 
1 
1 
1 


n If a Condition be to make an Aſſurance within a Month after the 

Hit. 2- Date of the Obligation, he ts not bound by any Requeſt to make i; 

at any certain Time, but he may pertorm it at any Time, (*) with. 

, Fol. 441. In the Month. Dill. 37 El. B. between Pexpoint and 7 Jlindlebye, ber 
LE NO Tank. 


point v. Thimblebye, S. C. but not exactly 8. P, 


J. Ita Condition be to make further Aſſurance within a Month upon 
Requeſt of the Obligee; If the Obligee requeſts him within the Month, 
and he retuſes, though he be ready after within the Month, pet the 
Obligation is forfeited, in as much as the Time of the Month is ji; 
mited to the Requeſt. Pill. 37. El. B. in Pexpoint and Thimblebyy's 
FCW . 
Sty 242, 8, Ik the Condition of an Obligation be, Jf the Dbligor do at all 
Sh adjud- Times hereafter, within the Space of one Month, when he ſhall be re- 
83 quired, make ſuch further Act and Acts, Aſſurance and Allurances, 
ingly, Niſi as the Obligee ſhall by his Counſel demand, tor the Recovery of one An- 
&c—— nuity of zo l. due from J. 8. then the Obligation ta be v9in, In 
$ Eu this Cale, if the Obligee does not demand any further Adaramte 
"2 to Within the Month after the makting the Obligation, yet the Ovligar 
have been is bound to make further Aſſurance within a Month atter Requett 
ſo re'olved made alter the Month paſt, after making the Obligation, becauſę the firſt 
1 RICH f Words, ([cilcet, at all Times hereatcer) are without Litnitation, 
(Which ſcems AND the other Words, (within one Month when he thall be re- 
= | do intend quired) refer to the Requeſt, ſcilicet, he ſhall have a Mont) for the 
iti this Caſe] making thereof atter Requeſt, for the moſt bentgn Conkcuctioan 


| Mitt e hall be made to make this Agreement effectual; tor this 1 nat like 


Gar 2 f K d common Aſſurance, by which it is covenanted to make furcyer If = 
in Caſe of lurance within 7 Bears, becauſe the Ule in ſuch Cale has interpreted 
Lawſon v. it, that he ſhall not be troubled beyond ) Bears, Dill. 1650. between 

: air Wentworth and Wentworth udjudged upon a Oemurrer. Intratur Ten. 

KC. on ͤ ͤ ne: me » 
thus, viz. VVV; 5 . | | | | 

In Debt on an Obligation conditioned to pay 100 J. on the 10th of January, upon 3 Months WW arnins, the 

Defendant pleaded, that the Plaintiff had [not] given three Months Warning. Windham I faid, that 


though the Condition had been to pay on 1oth Jan. after, the Date of the Obligation, upon three Months 1 
Warning by the Obligee, the Money would not be loſt though the Obligee ſhould omit the Warning; 

Et adjournatur, — Levy. 85. S. C. the Court at firſt thought that the Warning ought to be given by £ 
| 8 the Plaintiff; for otherwiſe, if the Defendant would never give Warning, the Money would never ſ 
li | be paid; Et adjournatur. But afterwards, it being moved again, the Court held it ſhould be taken _ 
1 that the Obligor is to pay the Money upon the loth January next enſuing, giving the Plaintiff three 1 
Months Warning thereof; for the Words ſhall be taken moſt ſtrongly againſt the Obligor, and Judge _ 1 
| ment for the Plaintiff Niſi &c.— Keb 415. pl. 122. S. C. adjudged for the Plaintiff, and Ibid. cues { 
| the Principal Caſe of Wentworih v Wentworth. - . | 
9. Condition to pay 1ol. within an Hour after Obligee has infeoffed C 
Him of a Mill. Payment of 5 J. before and 51. after is no Performance; 4 

for it is no Duty till &c. and the 5 J. paid before cannot be intended 
the ſame Sum; otherwiſe when Day is limited, for there it is a Duty. | 
D. 222. pl. 22. Marg. cites Trin. 9 Eliz. Anon. 3 T 
f 5 10. In Debt upon Bond the Defendant pleaded Payment according 70 7 bt t 
Tt Condition, and it was found that the Payment was made and accepted dee be 
Tl the Day. Per tot. Cur. Payment before the Day was a ſufficient 5 be 
il charge of the Bond; but it being pleaded gezeraily that he paid accore” a0 
ing to the Condition, they held that the Jury mutt find againſt the De- be 

tendant, for the ſpecial Matter would not prove the Iflue. G29v. 19: 


pl. 14. Mich. 24 Eliz. C. B. Anon. 


1 


— —_ a g „* _ 


Condition. 201 


— * K — 


— 


(1. 22,0001. was bequeath'd to a Daughter, provided if ſhe marry be- = Vern. 223. 
cps 16, vr without the Conſent of A. aud B. then the thould loſe 10,000 l. ria 1 
und that the 10,000 1. ſhould go to his other Children. She married be- Lord Sa- 
„6, but with the Conſent of A. and B. Lord K. North thought that lisbury v. 
"both parts muſt be obſerved. 2 Vent. 365. Paſch. 36 Car, 2. in Canc. —_ K. 
ITY A = a 
Lord dalisbu y S Caſe. ; : 5 gz | Teide in 
his Lite-time treated, after his making this Will, with the Plaintiff (the Husband) for a Marriage with 
eus Daughter, but before an Agr ement Feſtaror died. It was infited that here was no Deviſe over 
and that Peſtator's Treaty for a Marriage of her to the Plaintiff, if there had been auy Condition 
precedent, or Forfeiture, (as it ſtood on the WIll) had been an after Diſpenſation of it. And the 
Court decreed the whole 20,0051. to the Plaintift. — Skinn. 285. Hill. 2 W. & M. in Canc. S. C. 
and that there being no expreſs Devite over, but only that in ſuck Cale the 10,0001. was directed to 
| g0 to the Bulk of the Teſtator's perſonal Eſtate, and which was order'd to be laid our in Lands, the 
Whole Portion was decreed her —— Nelf Chin, Rep. 170. Mich. 1691. S. C decreed accordingly ; 
ang favs that on an Appel to the Houſe of Peers this Decree was confirmed. — 2 Freem. Rep. 118. 
pl. 23 5. Bennet u. Ld Salisbury. S. C. affirmed in the Houſe of Lords. ——2 Freem. Rep. 189. in 
Caſe of the Duke of Southampton v. Cranmer, ſays that the Cale of Lord Salisbury was affirmed in 
the Houle of Lords. | | ; | | | Og 


12 A Clauſe in a Deed was, that ff N. his Daughter ſhould live to2 Freem. 
ettain 16, and ſhaul refuſe to marry A. then the Paid A, jhould have BP 186, 
20,00 J. out of his perſonal Hſtate. M. married A. before her Age of 16, en 
but 11v2d to 16, and before 17 died. Lord C. Jelleries thought that this ingly. — 
des not in any Sort imply that they might not marry before that Time, This De- 
and decreed accordingly. Vera. 338. pl. 332. Mich. 1685. The Duke << of 
ot Southampton v. Craumer. „„ | Lord Jef- 


—— — —ê 


feries was 


— = IE N = = — — by * 
- — 2 2 — — = 
* ag 
. — pq py _ 


| | 5 | | „ pEverſed*------ 
in the Houſe of Lords. Show. Parl. Caſes 83. Wood, ali:s Cranmer v. the Duke of eee 
{But it ſeems to have been upon another Point, and ibid. 87 ir is ſaid that as to the Objection of the 
| Marriage before 16 it was not much inſiſted upon on the other Side, and in Reaſon cannot be, becauſe 

bier continuing married till after 16 docs fully ſatisfy the Intent of the Decd as to this Marter.] 
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(L. b) At what Time it ſhall be made | performed] 
0. were. 1ms , 


Upon Requeſt. 


F 1.FFfA. covenants with B. to make a Surrender of Land, or to Cro. C 299, 
1 convep Land to B. upon Requeit; Ik a Writing purporting a 22 pl. 1. 
Surrender or Conveyance, be tendered to him, with Requelt to sch 8 
teat it, A. ought to teal it preſently, and ſhall not have any Time to & S. B. re. 
be adviſed by his Counſel, whether it be according to the Covenant, folved per 
Palch. 9 Car. B. G. between ones aud Smih, per Curiam re: wt. Cur. 


; | and they all 
| any Difference where it is to be done upon Requeſt, or upon reaſonable Requeſt. —— To. 714. 5 
* 8 C. adjudged accordivgly for the Plaintiff, abſente the Ch. 4. Bur Berkley thought that reaſonable 
| Requeſt implied, that A. ſhould have reaſonable Time to be informed he not knowing the Con- 
; tents of the Deed rendered , but Jones and Crook e contra - Godb. 445. pl. 513. S. C. 85 
5 2. Tfa Man covenants to make further Aſſurance at all Time and Godèꝰ 445. 
” Times, at tne Charges ot che Covenanree, ann the Counſel adviſes, pl. 1 Arg. 
2 that he ſhall leuy a ine, pet he 1s not bound todo tt preſently, bur RT 
1. he (hall Yave convement Time £909 it, though the Wards be, that 'vhimble- 
i Jethall do 1t at all Tines ; for the Words ouxgjr to have a realon- /e. 5 C. 
= all Confruction, Hil, 37 El. B. between 7expoint and Thimbleby, ne Here 
7 per Curtam, . eg 
nanted to 
| | | mike Aſſu- 
DE rance, it was adjudged that he ſhall have reaſonable time to * it. : 


Fit 3. If 
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* Cro. Car. z. If A. being a Coppholder for Life, covenants with B. to g 
e render to B. in Keveruon the laid Ccpyhold Tenemeit Super re. 


pee tor Cur. Writing purporting a Letter of Attorney of Surrender of the ſaid To 


fendanr, be- 


cauſe the Ke- PLOFIMO (equens advilaretur, the which B. retuſes, and ther:tyre 
queſt as Ai. teftiles to ſeal it; admitting that A. was bound ro ſeal the Letter 
agen was Of Attorney, and to ſurrender by ſuch Letter of Attorney, then lhe 
lied Ke. hath broke her Covenant; for ſhe ought to take Conutance ot the 
due tomke 4 * — es 1 bye AUT. NUT uy according 
2 he Covenant, and dhe ſhall have no Time to be adviſed thercupoß. 
* Fol. 442. but the reaſonable Time mentioned in the Covenant is intended 65 
+2005, łtaſonable Time in the making thereof, ſcilicet, ſhe ſhall have Cine 
whereas it to read it betore ſhe ſeals it, and therefore it ought to be ſealed preſen:: 
ought ro ly, without Time to advile upon Requeſt, according ts the Words 
have been gf the Covenant. Paſch. 9 Car. B. KR. between + e aud Ds 
Reed, Huth, per Curtam, reſolved upon Oemurrer. Intratur Hill, 6 Car. 
Godb. 443. Not. But Judgment was ”—_ againſt the Plaintiff for another 
Een 195 Matter. Co. — Manſer 3. + 16 El. 338. 39. 5 
3 by oy MEI 314. pl. 1. and the Court held the Requeſt not good See (4 d) ol, 


pI 


— — 


Limited to be done on Requeſt. At what 


| . | | (LE: b. 2) | 
| 5 95 Time the Requeſt mult be made. 
3. Salle 309. 1. $"\Ondition to do an Act at the End of y Years on Requeſt, Requeſt 
n PRE, muſt be made the laſt Day; and per Cur. 'tis not to be done 
hed accort- 2 Tien bur Ad Eisen, and the End of a Thing is always Pur of 
6 Mod. 227. that of which it is the End, and ſo the Requeſt thould be made ſome 
Fitrhugh v. convenient Time in that Day, that the other might have a reaſonable 
22328 Time to do it in. Adjudg'd per tot. Cur. and ſo revers'd a Judginen: 
cordinoly, in the Marſhal's Court. 2 Salk, 585. Mich. 3 Ann. B. R. Fitz-tivgh 


cordingl 

and nag. v. Dennington, 
m_ 5 is . 

low reverſed Niſi. 2 Lord wy ry Rep. 1094. S ©. and the Judgment in the Marſhal's 
Court revers d. And Holt Ch. J. and Powel J. held that there being a Time appointed for the dog 
the Act, the Requeſt to do it muſt be at that Time. And the Chief ] ſaid that the End of 5 Yea» 
was the laſt Day of the 7 Years ; for there is no Fraction of a Day, and after 12 at Night is after 
the 5 Yeats; for the Day after is not the End of the 7 Years, but Pot Expirationem. For the Beg n- 

ning and End of a Thing is Part of the Thing. And he ſaid alſo that when a Time is appointed wuen 

85 a Thing ſhall be done upon Requeſt, it muſt be done immediately upon the Requeſt (which ditters | 
. this Cale from thoſe cited by the Counſel for the Defendant in Error) As if a Condition of a Bond be 
| to make a Feoffment at ſuch a Time upon Requeſt, there the Obligor muſt do it immediately upon 

the Requeſt. But as to this, Powel ſaid that if it appeared to them, that the Thing was of ſuch a Na- 
ture as that it could not be performed at the Time limited for the Thing to be done upon Requelt, 

there the Obligor ſhould have a convenient Time after to do the Thing in, otherwiſe if it cn be 
done then it muſt. Powys and Gould J. held that at the End of 7 Years might be underſtood a rea- 
ſonable Time after, ſufficient to do the Thing in” ms 


(M. b) Pr 


_ tween Price and Coda 5 
rsd udged —— See Tit. Parols (E) pl. 3z.— for Payment 
ſuper Viceſhmum Octavum Diem Martii prox* ſequentem. It was mov'd, that (Sequentem) refers to 


ot England, where ſhe ſhall firſt unlade her Goods &c. and after the 


| Ship docs not return to Dartmouth, but to [Plymouth in Devon- 
| fire where ſhe unloades her Goods; in this 


ro to pay the Money within forty Days after the Arrival of the 


Condition. 


(. b) Perſorm'd. At what Time it ſhall be. 
here Time is limited. 


1. IF the Condition be to do a Thing within a certain Time, he may 

1 pertorm it the laſt Day of the Time appointed. 8 H. 4. 14. 

2. So If the Parliament makes a Conſtitucion, that it J. S. comes 
not in B. R. within a Quarter of a Year after Proclamation made, he 
ſhall be convicted of a Treſpaſs c. he need not come before the laſt 
Day of the Quarter. 8 H. 4. 13. FC 
3. Ik an Obligation be made the 17th Day of November, Anno 12 Brownl. 24. 
Jac. and the Condition 18 co pay $51. the 2 1ſt of November following, 2 3 
und 5 1. the 2oth of Oecember next alter, the firſt 51, ought to be . 
pald the 21ſt Day of Movember 12 Jac. for it reters to the Day, and P. 226. a. 
not to the Month. It was adzudg'd in B. Mich. 13 Jac, B. be- May, r 

. * "a6. ches Oy 


5 | 5 1 de, S. C. 
A Bond was dated in March condition'd 


the Day which ſhall be underſtood of the fame Month; but if it had been (Sequentis) then it had re- 
ferred to March, and ſo it hid been payable the next Year. 


But the Court was of Opinion, that it 
ſhould be under ſtood of the current Month. Mod. 112. pl. 8. Paſch. 26 Car. 2. B. R. Anon. 


4. Ik the Condition be to pay 10s. when A. comes to his Houſe, 


| and 10s. at the Feait of St. Michael, and then at the Feaſt of St. An- 
| dqrew then next enſuing 108. thele {aſt Sums ought to be paid at 


ſuch next Feaſts or Times 


8, and not at the next Feaſts atter A. 
comes to his Houle, Yoke — 


5 Ik the Condition be to pay ſo much on this Side ſacks Feaſt, Br. Condi- 


it ought tobe patd in the Vigil of the Feaſt at the leaſt, and not on den r 7% 
e E452 --: = wb 5 


Cites S. C. 
Ad infra Feſtum. 21 E. 4. 52. Br. Conditi- 


6. The tame Law where it is to be p 


| | one, pL-1" 4 - 
cites S. C. but Brooke ſays, Quzre of Infra ; for becauſe it was Per & Infra Feſtum & . 


| | = | : c. the Defendant _ 
picaded that he was ready all the Vigil, and all the Day of the Fealt, 8 


7. The ſame Law where it is to be paid ante Feſtum. 21 E. 4. 52. Br. Conditi- 


ons, pl. 154. 

| | | Cites 8. C. 
8. But where the Condition is to be performed in Feſto, it ought to Br. Conditi- 
be done on the Feaſt-Oay, and not before nor after. 21 E. 4. 52. ons pl. Us 


| 0. Fk the Condition ok an Obligation upon an Adventure to New: / 30 8 0. 
füoundland be co pay fo much within 40 Days next after the Ship thall but S P. docs 


make her firſt Return and Arrival in this Voyage trom Newtound- 
_ into the Port of Dartmouth, or into any Harbour, Creek, or Port 


not clearly 
appear, 


ale the Obligor is 


hip, and thall not have forty Days after the unlading the Goods, for 
this is not for F reight, but tor an Adventure ; and the unlading of the 
©00vs is mentioned only to deſcribe the Haven where the Arrival 
all be, ſcilicet, the Port of Diſcharge, and not put to make a Lt- 
mutation of the Payment of the Money, to have forty Days for the 
»v2Mcnt thereof aiter the Diſcharge ; but perhaps there will be 


ſome 
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204 Condition. 


ſome Doubt ik the Oiſcharge be not within the forty Dayg. Trin 
23. Car. B. R. between Leere and Cholwicke dujuuged tot the (3am; 
tiff, this being moved in arreſt of Judgment, where it was allignea 
for Breach, that he did not pay the Money within forty Hays atter 
the Arrival of the Ship, and avers, that the Ship was wuntavcy gf 


_» Eo. 443 the Goods, but no Time alleged of the unlading; (') and per Cu 


rim, it it was not unladed within torty Days, it ought to we ot te 


other Part to ſhew it. Intratur, Dill. 22. Car. Rot. 912. 
10. Payment after the Day of Payment is not good, tho' the Obliges 
accepts it. Br. Tender, pl. 5. cites 46 E. 3. 29. = 
11. It a Man infeoffs another, upon Condition 0 re-infeoff” him within 
40 Days, there if the Feoffor does not make any Requeſt within the 40 Days, 
the Feoffee ſhall retain the Land tor ever. Br. Conditions, pl. 55. Cites 
19 H. 6. 67. 73. 76. Per Newton. 9 5 9 9 8 
12. Payment after the Day thall not ſave the Penalty. Br. Tender 
pl. 11. cites 22 H. 6. 57. 5 V 
13. Nor where a Re-entry is reſerved in Default of Payment, and he 
pays after the Day, yet the Leſſor may re-enter; per Paiton, contra 
Portington. Ibid. . „„ . 


14. But all the Juſtices agreed that in Obligation of 20 7. to pay 19), t 


2 Pay, and he does not pay at the Day, bur pays e yer this tall nor 
ſave the Penalty. Ibid. es, Fo 


15. It Deteaſance is made after the Sale of Land, by which Inden. 


ture the Vendee leaſes the ſume Land to the Vendor fer 19 Nears rendring a 
Rent, and grants that if the Vendor ſhall pay 300 l. within the [aid Ter 
of 10 Years, that he may re-enter; and there it he ſurrenders and zeaders 

the 3001. within the ſaid 10 Years, he ſhall recover his Land. Contr 


it the Grant had been if he pays 3ool. within the Term aforeſaid, within = 


thoſe Words 10 Years, and the Leaſe, Surrender and Tender of the Moi 


is not good in this Cale ; per Whorwood, in his Readings in Quadri- 


gelima. Br. Deteaſance, pl. 18. cites 35 H. 6. 


16. If in an Obligation the S ,in is made to the Olligor, whereby = 


the Solvendum is void, the Money is demandable immediately, and 1o 


it it be made payable Craſtino de Dooms-Day. Br. Obligation, pl. 58. 


-cnes z „ 


17. If a Feoffment in Fee be made on Condition to be void upon Payment = 
of Money at a Day, albeit convenient Time betore Sun-ſet be the lat | 


Time given to the Feoffor to tender, yet it he zenders it to the Perſon of 
the Mortgagee at any Tune of the Day of Payment, and he retuſes it, the 
Condition is ſaved tor that Time. Co. Litt 207. b. 


18. A. covenants at 2 Tears End to procure a Deputation &c. for 1 


Years for J. S. In this Caſe A. mutt procure it 1mamed:ately after ihe 2 
Hears are expired, that J. S. may not /o/e the Profits thereot aiterwards. 
Cro. J. 297, 298. Hill. 9 Jac. in Cam. Scacc. Barwick v. Gibſon. 
2 Show. 143. 20. Condition in Conſideration of a Marriage had with the Daughter 


pl. 119. S. C. of the Obligor, to pay to W. L. the Husband, his Executors, &c. 300 | 


. or within 2 Months after the Death of the Oblieor, it the ſaid Daughter, ot 
Obligor. W. L. died inteſtate, then the Wife died leaving a Daughter, 

then the Mother the Obligor died; in Debt upon this Bond, Detendan: 

pleaded that there was no Executor, and that Admiuiſtration of I, LS 


Goods &5c. was not granted till 12 Months after the Obligor's Death ; and 


upon Demurrer adjudg'd for the Plaintifl, becauſe the Money being 


Duty, the Delendant thould have pleaded Uncore Priſt. Raym. 416. 


Mich. 32 Car. 2. B. R. Lee v. Garret. 1 8 
But there 21. Deviſe of Lands to his Wife for Life, and after her Death 7 D. 
might have his 3d Son, and his Heirs provided that it C. the 24 Son, foul hi, 3 


zee the Lands thould come to C. and his Heirs, The Teſtazor died ; rhe 
; | | WI. 


any Iſſue of hers by her ſaid Husband be living at the Death of the 


; 
7 
ow 
l 
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be-.a Dif- Months after his Wife's Death pay to D. his Executers Ge, $99. then 
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zien that remained open to him in a Court of Equity, as well after the 
wy 10 Mod. 419. 424. Mich. 5 Geo. 1. Marks 


Aas do 


Pime limited as betore. 


v. Mat KS. 


Condition. 203 
Wite died. Ld C. Parker thought that C. had an FEqrity of Redemp- Caſe and 


the Caſe 

of a common 

apc, ah 
C- 

demption, 


(rey the legal Eſtate abſolutely veſted in the Mortgagee, had C been to come here for Relief againſt 
dne Heile ir Lie; but here C. comes for Relief againſt a 3d Perſon, who had the Eſtate veſted in him 
tr no other Purpoſe but to make the Eſtate redeemable, Per Lord C. Parker. 10 Mod, 424. Mich. 


5 Geo, 1. in Cale of Marks v. Marks. 


. — —— ec — 


— — ——— 


(Al. b. 2) Performance. At what Time, after Refuſal. 


| Good in what Cafes. And Pleadings. 


1. A Man ſciſcd of a Manor with Adwneſon Appendant infeoff *d three, 


upon Condition that they, or any of them, who ſurvive, or their 


Hur, within 40 Days next after 10 Tears next enſuing the Date of the 


Deed, re-inferff F. and H. his Feme in Tail, the Remainder to R. A. in 
Tee, and they made a Deed accordingly, with Letter of Attorney to W. P. 


to deliver Seiſin, and delivered it in the County of E. ſuch a Day, with- 
in the 40 Days, and commanded him to make the Feoftment according- 


ly, ieh Attorney ſuch a Day and Year at the Manor er'd to the Ba- 
run, to make Eſtate within the 40 Days, according to the Deed and 


Condition, and the Baron refns'd, and alſo the Attorney was upon the Ma- 
nor all the qo Days ready to have made Livery, and tor the non-pertorm- 
_ ance of iuch Condition the Feottor re-cnter'd ; and per Newton, if the 
Baron and Feme die within the 4o Days, there the Feottees ought to 
make the Eſtate to R. to whom the Remainder is limited, and if all 
ſporld die within the 40 Days, the Feollor may re-enter ; for the Feoffor 
mall not loſe the Land where the Condition is not pertormed, and no 


Default in the Feoffor. And fo it ſeems, that where Time is limited, if 
a Man retuſes at one Time, he may agree at another Day within the Time, 
and all well; Quzre. Br. Conditions, pl. 55. cites 19 H. 6. 67. 93. 16. 


2. Debt upon Obligation with Condition, that if the Defendant re— | 


nounced all his Intereſt that he had in the Adminiſtration of the Goods of 
F. S. before the Official of the Biſhop r N. ſecundum Legem, that then &&. 
And /a'd, that he had re; ned and renounced according to the Condition. Pi- 
got ſaid, that this is no Plea without ſhewing when ; tor it he renounced, 

pray the M rit, it ſhall not fave the penalty, quod tota Curia conceſſit; 


y which he thew'd that he renounced ſuch a Day before the Writ pur- 
chaſed, Which was held a good Plea. Pigot replied, that after the mak- 
ing of the Obligation, and betore rhis Day, which he ſuppoſes the re- 


nouncing, the Plaintiil at R. in the County of N. prayed the Defend- 


ant to renounce according to the Condition, and the Defendant refuſed. 
And per tor. Cur. where a Man is bound to pay Money, or make a Feoff- 


ment, or renounce an Mee, or the like, and no Day is limited when he 


ſtall do it, there upon a Requeſt he is bound to perform it in as ſhort 


linie as he can; but where Day is limited to pay &c. and he refuſes 


tore the Day, it is not material it he performs it at the Day; Quod Nota 


Diverlity ; by which he ſaid, that he pertormed the Condition, abſque 


hoc, that he retuſed at the Time ſuppoled by the Plaintiff. Pigot ſaid, 
that this is no Plea ; tor though he did not retuſe at the Timeè of the 
Requeſt made, yer he is bound to perform the Condition immediately 
alter the Requeſt, in as ſhort a Time as he can, and theretore no Plea, 
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8 Condition 


———— — 


Quæte, becauſe the Court aroſe and went away. Br. Conditions, 5p! 
6. cites 15 E. 4 10. „ LED 
3. Where 20 Day is limited, there the firft Refuſal determines the C 
dition for ever. Contra where Day is limited, and the Condition is —_ 
tormed by the Day; and Diſagreement 20 4 Stranger is not mater; 1 . 
Contra to the Party. Br. Conditions pl. 67. cites 14 H. 8. 15. Ws 
4 Grant was made by Leſſee of a Term, o Condition Leſſor fhoy!} 7 
ſent by ſuch a Day. The Leſſor refuſed to afient at one Time, yer he 
may give it at another, ſo as it be before the Day. But if no Tine yy 
limited, then one expreſs Denial or Refuſal would be peremprory, fh 
as the Retuſal was expretled to the Party ro whom the Ailent was 0 be 
given; otherwiſe if it were but in common Talk to or among Strangers 
Went. Off. Ex. 226. cites it as held 14 H. 8. 23. N 


* B „ . . 
ad " ö 8 2 5 . 


— 


(N. b) Per formed. | How. 
[ As to Time and Place. 


Br. Conditi- 1. I the Condition be to be performed at a Day certain, it fg got 
me %%% I necellary for the Dbligor co be there all the Day. Contra 21 
St S. P by E. 4 52. 255 3 | | | 
_ Choke, that „F 1 . | 5 | 

he ought to ſav, that he was there all the Day, and that the Plaintiff nor any other was ready to re. 
ceive it, and that he is yet ready; Quod omnes Juſticiarii conceſſcrunt. 295 | 


See (F. e) 2. If the Condition be to ſtand to the Award of B. to be made ſuch 
Pl. 2. 8 Ca Day ; ik he does not make the Award at the Day, but at a Dao 
aatter, he is not bound to perform it. 49 E. 3. 9. 5 
Debt upon 3. If the Condition be to make an Obligation ta the Obligee by 
9 Obligation, the Advice of J. S. of 40 I. immediately, pet he ſhall have reatonatle 
| Fenda bay Time tu do it by the Advice of J. S. 18 E. 4 1. 
bow 1 the Plain tiff by Advice of M. N. of 40 I. immediately; and per Brian, Choke, and others, he may 
ſay, that the firſt Bond was made ſuch a Day and Hour, and that he ſuch a Day and Hour atter ma: O li- 
| gation of 40 J by Advice of W. N. and ſhall not ſpeak of this Word immediately, and good ; for it can- 
not be done immediately; for he ought to have Space to have the Advice of W. N. and after to write 
and ſeal it. Br. Conditions, pl. 164. cites 18 E. 4. . | „ 8 


Br Condii- 4. Where by a Condition a Thing is to be performed upon De- 
dne . S5. mand, pet he thall have reaſonable Time to perform it after Demand. 


Cites S. C. 
ttt ˙ 
4 5 C. ks 5. Jf A. recites by his Deed, That whereas he is indebted to B. 
on in 100 l. he covenants with B. that the ſatd 1001. thall be paid and dell⸗ 
vered to B. or his Aſſigns at Rotterdam in Holland per C. abique 
aliqua Secta Legis ſuper primam Requiſitionem quæ de eodem tacetctut. 
In this Caſe the Demand may be made in any other Place pr=ter R0t- 
terdam; for though the Payment is to be made at Rotterda'!, 
yet the Demand may be made in any Place, and if the Demand be 
made in England, or at Dort, which is :o Miles from Rottcrdai!, 
or in England, (it is good] for he ought to have reaſonable Time td 
Pay it-after the Demand, having Reſpect to the Diſtance of the lac: 
But if the Demand ſhould be limited to Rotterdam perhaps he 
would never come there, and ſo the Covenant would be of no Steck, 
_ 650. between Ha/fed und Vaulepden, ADUDAED upon d ſpecial 
Ver duc. —.— 
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Payment of 101. Litt, S. 340. 
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=Y It a Man is bound 10 pay 10 J. before Chriſtmas, and he pays it after 
Chriflmas, and the Obligee accepts it, yet the Obligation is forfeited. 


Br. Conditions, pl. 212. cites 14 H. 8. 13. 


. Debt upon an Obligation 70 be ſuch a Day at the King's Head in B. Cro. E. 549, 
and there to chuſe two Arvitrators, to join with two others, to be choſe pl. 24. Ed- 
by the Obligee, 70 arbitrate all Matters betwixt them. The Detendant Marks 8 0 
ſaid, that he was there at the laſt Inſtant to make the Choice. Adjudg- adjudg'd for 
ed no Plea; for he ought to have been there in ſuch Time that chey the Plaintiff. 
might have choſen Arbitrators, and have finiſhed Matters the ſame Day. 
Mo. 545. pl. 725. Mich. 39 & 40 Eliz. Marth v. Edmonds. 


n ; 5 * 


(0. b) At what Place where none is limited. 


1. I F the Condition be, that a Stranger ſhall ſhew certain Evidences 
1 of ſuch an Annuity co the Counſel of the Obligee upon Requeſt; 


when the Kequeſt is made, the Stranger ought to ſeck the Counſel 
where they are, 19 E. 4. 1. 6. 5 e e 


2. It A. is bound 0 pay B. 20 J. on B. s firſt coming to ſuch a Place, 


this Place ſhall be alen for the Place where the Payment fall be made; 
per Popham. Poph. 11. Arg. 5; 


———— v4 ; IS ON ak 5 n = 2 ; ; 


9 
—ꝛ— — 


— 


(P. b.) [In what Caſes it muſt be peſſermed. 
= 5 TEE on 


x. 17 the Condition be to pay a ſmall Sum, and oo Place ig 1i- As an Ob- 


mited, he ought to ſeek che Obligee. 21 E. 4. 6. b. 


ligation of 
| 1772 3 „„ 20 fo the 
Br. Conditions, pl. 166. cites 20 E. 4 1. Per Brian & Cur. 5. F. 


2. It the Condition be to do a Thing upon Requeſt, and the Plain. 


tiff aſſigus tor Breach that the Detendant could not be tound to make a 


Requeit to him, and therefore he made a Proclamation at the Church 
where he was born, and another Proclamation in ſeveral Markets 
in the fame County, by them giving Notice of his Requeſt; pet this was 


1 not any Requeſt, in as much as it ought to be made to his Derlon. 
Pich. 8 Car. B. R. between Cruz and Pune; a ubgrb upon 


ov Fr ED = - 
3. If a Man leaſes, rendring Rent, and the Leſſee binds himſelf Fitzh. Debt, 
in 20 l. to pertorm the Covenants, this does not. alter the Place of?! 57. cites 
Payment ofthe Rent; for it msy be render'd upon the Land, without 5 C e, 
leczing the Dbligee. 21 E. 4. 6. 20 E. Rc” e 
| | Debt upon 


Indenture of Leaſe, rendring Rent, in which the Deſendant bound himſelf by Indenture 20 pay 40 5. 
tcties Lang the Rent be arrear; and the Defendant pleaded Payment in another Place; and per Little 
ton, Ligot, and Brian, the Payment ſuffices upon the Land; and the ſame Law of + Requeſt there, and 
of a Tender there; the Reaſon ſeems to de, in as much as it is all by one and the ſame Indenture, and 
therefore the Penalty is of the Nature of the Rent. Contra it ſeems if he qwas bound by Obligation Br. 


nditions, pl. 169. cites 20 E. 4. 18. Br. Tender, pl. 23. citcs S. C. & S. P. accordingly: 
Brooke ſays it ſeems e contra of a collateral Obligation, N 4 1 ccordingly-3- bat 


4, [So] 


SCE&SP: 
. by Clare 
0, Lit. 


between Money and Things ponderous or of great Weight. 


tion, pl 21. 


&& S. P. but if the Obligee accepts it at any other Place it is good. 


» Br. Condi- 2. So in ſuch Caſe, the Obligee is nor bound to receive it in any 


— " „ att. "a 


Acts; 


208 Dondition. 


— 


— os — — ies, 


. Co] If the Leſſee binds himſelf to pꝛy a greater Sum, I he doeg 
Fol. 444 not pay the Sum reſerved at the Dap. pet he 15 nat baund to mate 
FD Tender in another Place than upon the Land, 21 E. 4.6. b. 


y 


pl. 97. cites S. C. but not exactly S. P. | 


5. Note, that the Olligor or Mortgagor is bound 79 ſeek the Obligee or 

| Feottee to make to him a Tender, if he be within the Realm where 3h 

Place certain is limited, Bur he is not bound to ſeek for him out of the 

Realm; and therefore it ſeems that it is a good Plea, that he was not 

within the Realm at the Time &c. Br. Conditions, pl. 200. cies 

| Littleton, Chap. Eſtates. a 5 

4 Le 46. 6. A. is bound to deliver to the Obligee 10 Buſbels of Wheat, and 53 
Pl. 122 Place is limited where the Payment ſhall be. A, is not bound to {eek 
the Obligee whereſoever he ſhall be, as he ſhall in Caſe of Payment of 
and Man- Money; tor the In{upportableneſs of it thail excuſe him; per Clark, which 
wood. — Manwood granted. 3 Le. 260. pl. 347. Mich. 32 Eliz. Obiter, in the 


> Exchequer. 
210, b. S. P. 3 2 | Ds | ; | 
and ſo of ſo many Load of Timber & but the Obligor or Feoffor before the Day muſt go to the Oblings 

c. and know where be will appoint to receive it, andthere it mult be celiver'd ; and fo note a Diverfry | 


J. Homage, or any other corporal Service, muſt be done to the Perſin of 
the Lord, and the Tenant ought by the Law ot Convenience to ſeck 
bim, to whom the Service is co be done, in any Place within England, 
Co Att 1-4 T „„ 


(Q. b) [At what Place it muſt be performed.) 
CCC 


Br.Condi- 1. JI the Condition of an Obligation be to pay 10 1. at a Day at 8. 
IJ be is not bound to pay it in any other Place. 41 C. 3 25: 


Cites S. C. 25 
f 0 Fitzh. Dette pl. 121. cites 8 C. 

& S. P. by Finch. S P. it he pays it by the Day; per Priſot, quod non negatur. Br. Condi- 
tions, pl. 15. cites 34 H. 6. 19.—vce (X. b) pl. 2 S. P. — dee (8. c) pl. 11. 8. C. 


9 * 88 4 en 88 Tj 

1 R * N 4 8 COS TINS N * 4 

883 8 * . =; _ n OOF 8 ” 4 8 4 
. ²˙ . 6 R R . 


e e Place Upon a Tender. 41 E. 3. 25. 46 E. 3, 4. b. 11 h. ; 
bat 3. ©. „„ 1 1 
pear. Fitzh. pl. 121. eites S. C. and S. P. by Finch. See (S. c) pl. 11. S. C. 


I Br. Defeaſans, pl. 14. cites S. C. which was of an Indenture of Defeaſance of a Statute Merchant, 
that it the Conuſor pay 10 l. at B. that then &c. The Conuſee is not bound to receive it in another 
Place; but if he does receive in another Place it is ſufficient ; Quod Nota. —-Firzh. Audita Querela, 
pl. 1. cites S. G. | e | 
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3. Upon a Statute Merchant the Defeaſance was to make Payment at B. 
and the Party paid at T. and yet well, becauſe the Conulee received 1t. 

8 8 Br. Tender, pl. 3. cites 4 E. 3. 4. . 
Ir Dette, 4. Payment at another Place than is compriſed in the Condition of the 


4 65 cites Obligation is good. Br. Tender, pl. 5. cites 46 E. 3. 29. 


F. It A. is bound to pay 101. to F. N. at E. ſuch a Day, and he accep's 
it at another Place, he ſhall be barred by the Acceptance, and vet 4. 
firſt he was not bound to accept it, but at E. only, Br. Barre, pl. 27. 


Cites 21 H. 6. 24. Per Markham, «If 


— —— — — — 
* —— 
—— — 
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SE It the Condition of an Oblig ation be to pay ſuch a Sum at Pauls in J. 
ver it fuſſices it it be paid at any other Place, Br. Lieu. pl. 33. cites 18 
5 by | ir 2 Man be bound in a Bond to pay 207. the Obligor, in whoſe 
Diſcharge the Condition goes, ought to be ready at the Place &c. all the 
Day, and the Obligee may come any Time ot the Day. Br. Conditions, 
pl. 192. cites 32 H. 8. e „ N 
8. James Earl of Aug leſea, upon his Marriage with Lady Catherine, Mich. ) 
Daughter ot the Counteſs ot Dorcheſter, ade a Settlement of Lands in as in . 
Ireland, wherein, after the uſual Limitation in Tail Male, there was a Phip F Ef: 
ern of So Years raiſed, in J ruſt for raifing 120001. for Daughters Por- and Lady ; 
tions to le paid at 18 Years of Age, or Day of Marriage &c. Karl James Catherine 
dicd without Iſſue Male, leaving the Plaintiff, Lady Catherine, his only 5 * . 
Haig hter, and by his Will deviſes to her 3000 J. to be added to her Portion, © 
aid Zool. per Ann. Increaſe of Maintenance, which was only 1001. per Phipps, 
Ann. by the Marriage Settlement, and appointed her Guardians by the their Pro- 
Will; two of the Guardians died ſoon atter Earl James, the ſurviving ehein Amy | 
Guardian being Francis Annefley Eſq; and there being a Suit in Chan- |: = re 
cery in relation to the Guardianthip of the young Lady, the Court did & al. 5 
commit her to the Care ot Mr Francis Anneſley, with this Caution, that 
he ſhould not treat ot, or contract any Match for her, without the Leave 
and Approbation of the Court. The young Lady was ſent by Mr An- 
neſley in 1718 to her Aunt, the Lady Chriſtian Geare, to be with her 
during the Summer at her Houſe near Windſor, While the Plaintiff, 
Lady Catherine, was with her Aunt there, the Plaintiff Mr, Phipps, 
being with his Father in the Neighbourhood, got acquainted with the 
young Lady, and made his Addreſſes to her, and got her away from 
ber Aunt, and married her privately, without the Conſent or Privity 
ot any ot her Friends or Relations; And now both the Plaintiffs bei 
under Age, bring their Bill by their Prochein Amy, to have the ursel 
of the Portion and Legacy paid to Mr. Phipps the Husband, and to have 
| the Portion itſelf, and the Legacy given her by her Father's Will, laid 
out in Land, and ſettled upon her and her Children, in ſuch Manner as 
the Court ſhould think proper. LS . 
kſt Point was, If the 120001. Portion charged upon the Term of 500 Nears, 
of Lands in Ireland, without Impeachment of Waſte, ſhould be paid here 


in England, without any Allowance or Deduction for the Exchange from Ire- 
land to England © 1 MOL 


It was argued by the Detendants Counſel, that the Money being to 

be raiſed out of Lands in Ireland, and no Place appointed by the det- 

tlement tor the Payment thereot, it was payable in Ireland where the 
Lands lay out of which it was to be raiſed, and not in England, and 
therefore if the Plaintiffſs would have it paid here, they mutt allow for 
the Exchange, and that ſeems to be the Intention of the Parties; for in 
that Part of the Settlement which ſecures a Rent-charge of 2000 l. per An- 
num for the Jornture ot the Wife, it is expreſiy provided ſor, that the Rent 
ſeould be paid at London without any Abatement or Deduttton for the Ex- 
chenge, Lut in the Declaration of the Truſt of this Term, thoſe Words are 
omitted, and it is only ſaid, in Truſt to levy, raiſe, and pay out of the 
Prenuſes the Sum of 120001, of good and lawtul Money of England &c. 
Now the different penning of theſe Clauſes, ſhew the Intention of the 

Parties to be different, viz. that in the one Caſe the Money ſhould be 
paid without Deduction for the Exchange, and in the other Caſe nor fo; 
and that this 12000 1. Portion being to be raiſed out of Lands, ought 

to de paid where the Lands lie, no Place in particular being appointed 
tor the Payment thereot. 


Per contra, it was argued that this Portion of 120001. ought to be 
raid in England where the Settlement was made, and not in Ireland, 
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210 Condition. 
where the Lands lie out of which it is to be raiſed; That the Heltlema yt 


there is no Difference between theſe to Caſes. 


(R. b) | Disjunctive. Performance. | How. | ht 


Br. Condi- 


tions, pl. | 
194. Cites | 
S. C. but 


charged upon Land muſt be made to the Perſon who is to receive it 
ſeever he is to be found, and that the Reaſon ot the different Penni 
Land, unleſs another Place be particularly appointed 1or the Payme 
Land, 1s payable to the Perſon of the Grantee where the refides and 


duction for the Exchange, becauſe the Money is payable here, 


Obligor dies before Michaelmas, 
Money; per Popham Ch. J. Golds 


was made in England, and the Parties reſided here; that this is a H A 
Groſs charged upon Land, and not a Rent iſſuing out if Land, that a Ten. 


der ot Rent upon the Land is ſufficient, but a Zender of a Sum in Grijs 


3 Where. 
ng of 
9 chat 
ON the 


£ - : 5 nt 
thereof; but the Portion being a Sum in Gruts, though charged upon 


the Clauſes, viz. that ot the Jointure, and this of the Portion is 
the Jointure is a Rent-charge, and conſequently payable u 


| 4 [3 
to be found, and therefore no Occaſion to add the Words without De. 
Man in England lends Money here, and takes a Mortgage of Lands in Ii. 
land for a Security, the Money is to be paid here where it was lem and th, 
Contract made, and not in Irelad where the Lands in Mortgage lie, and 

Parker C. was of Opinion that the Portion ought to be paid here 
where the Contract was made and the Parties reſided, and not in Ire. 
land where the Lands lie charged with the Payment thereof; for that 
this is a Sum in Groſs, and not a Rent iſffuing out of Land, and ir was 
certainly the Intention of the Parties that the Portion ſhould be paid 


here, and not to ſend the young Lady over into licland to get her 
Portion. 5 e 9 8 


ball be a ſaving of the Condition. 


35 the Condition be to pay 10 1. at D. ſuch a Day, or 1ol. at S. 
- ſuch a Day; ik he tenders it at D. the firſt Day the Condition is 


ſav'd. 21 E. 4. 52. 


S. P. does not clearly appear. 


2. There is a Difference between Dig unctive Abſolute and Disjunctire 5 


Contingent ; as if a Man be bound to pay 10 J. or to infeoff one upon the 


Return of F. S. from Rome. If J. S. die before he return from Rome the 


Obligation is ſaved though the 10 l. be never paid; But if it be a vo- 


luntary Act as to pay 10 L. or to infeoff you before Mic haelmas, there if the 
* his Executors ought to pay the 
192. pl. 141. Hill. 43. Eliz. Anon. 
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Arts, and (aid, that ſuch a Day he came to his Aunt, and required him to inſecff him, and he refu- 
tec Skipwith faid that here the Plaintitt alleges two Points in the Condition, viz. that A. infeoff him or 

the Heirs of his Bodv, but does rot allege Breach of the other Point; and here 4 may injeoff J but 
Je cannot inſeoff the Heirs of bis Pody ; tor he has no Heirs in his Life, and therefore though he cannot 


in the Diqunctive to do the one or the other. Br. Conditions, pl 47. cires 21 E 3. 25 —8. C. cited 
Pl. (5 289. a. Trin. 7 Eliz. in Caſe of Chapman v. Dalton, and ſays, tliat the Senſe of the Words Y 


Thing; this 1s in the Oiszunctive, becauſe he cannot have an Ex- 
-ermor nh ee, 


| Goods; this 1s in the Disjunctive, becauſe both cannot do it. 2« 
| Betore the Feait Leſſee has Election which to pay, bur after the Feaſt 
Leffor may have Debt tor which he pleaſe. D. 18. a. pl. 104. Trin. 28 


bis Aſſia ns; the ſame thall be conſtrued (or his Aſſigns; and ſo the Co- 
289. 7 Eliz. | 


Condition. 


. 6 — — — — 
. 


(S. b) ' What ſhall be ſaid a Condition in the Dif See Parots 


fend ide. (D.) 


1 IF the Condition be in the Copulative, and it is not poſſible to be W here a 
to pe1tormed, it ſhall be taken in the Ots3unctive, Vide 21 Na i 4 
E. 4. 44. | | | | | one Thing 3 
| PR. | . „ | | or another 
"Thing, and the one is poſſivle, and the ther impoſſible, he ought to perform that which is poſhble. Br. 
Conditions, pl. 47 cites 21 E. 3. 25. . | e | 


in Debt A. was bound ro |. in 100 J. fo ifecff J or the Heirs of his Body ſhhen he comes to his 


intcott the Heirs &c. he onght to infcoff ]. himſelf, ard becauſe he did not, he ſhall forfeit his Obli- 
gat ion; Quod Nota; and the Time is certain, viz when he comes to his Aunt's, and the Condition is 


are to be taken to intevutt the Plaintiff it he be alive, and it he was dead, then to infeoff his Heirs, and 
therefore the Defendant was driven to anſwer to the Count. | 
and his Heirs, whereas it is impoſſible to infeoff his Heirs while J. S. himſelf is living; and therefore 
it ſhajl be taken for a DisjunEtive. Ow. 52. Mich. 29 & 30 Eliz. Arg, cites it as Chapman's Caſe, — 
S. C. cited Gouldsb. 71. in pl. 16. Dees ; | 8 | | 


2. As if the Condition be that he and his Executors ſhall do ſuch a 


3. So ik the Condition be, chat he and-his Aſſigns ſhall ſell certain 


YE SL ny mes 5 
4. Leaſe reſerving Rent before Michaelmas a Pound of Pepper or Saffron. 


F. A. covenanted with B. to make a Leaſe for Years of Lands to B. and 


pulative thall be taken as a Disjunctive; Arg. Le. 94. pl. 101. cites Pl. C. 
6. Condition of a Bond was, that the Obligor ſhould bring in the Son Mod. 33 pl. 
and Daughter of F. B. at their full Age to give Releaſes, as a third Perſon 73. 8 C. 


ſhould require. This mult be taken to be at their reſpective Ages. Vent. held accord; 


ingly ; and 
po | - 1 widen . 

ſaid, that if 
were enough to have the 


58. Hill. 21 and 22 Car. 2. B. R. Boſvill v. Coates. 


the Words had been only, viz. (when they ſhall come to their Apes of &c.) it 
Condition underſtood Reſpectively; becauſe they cannot come to their Ages at 
and adjudged accordingly, Fs | 


n. A Leaſe was made to T. and E. (whom T. afterwards married ) if he Mo. 239. pl. 


aud (he, or any Child or Children between them, ſhould ſo long live; after- 375: Bald- 
wards E. died without I e. All rhe Judges agreed, that the Leaſe was Kin v. 

not determined by the Death of the Wife; and Judgment accordingly. Cooke, Þ 22 
Ow. 52, 53. Mich. 29 and 30 Eliz. Cooke v. Baldwin. — 
nor ended tor the Word (or) is diſtributive and to be a Lane was 


lied to any o 
ſaid, that this was the Opinion of all the Juſtices of England fy N . Nen 
and «greed in C B. that the Word (And) viz. (if he and ſhe) not u ithſtanding it be be Mall 

taken Diajunctively and that the Leaſe continues; for it appears that this Leaſe was made for the Be- 
refit of the Feme who intended to marry with T. which Benefit in Effect ſhe ſhould nor have if by 


the 


-A Min covenanted to infeoff J. 8 ; 


one and the ſame Time; 
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Full Age or die. 
a, cites it as adjudged, Hill. 35 Eliz. B. R Lord Mordaunt v. Vaux —— Cro. E 269. pl, 11. Lord 
Vaux's Caſe 8. C. & S. P. agreed. —— Le. 243. pl. 330. S. C. argued; ſed adjournatu. 
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the Death of T. ſhe ſhould loſe her Eſtate & —Gouldsb, 51. pl 16.5 C. ad'udged accordinely 
And Periam, Windham and Anderſon ſaid, that it appears by the disjunctive Sentence, which cul 


afterwards, that the Intent was, that the Leaſe ſhould not determine by the Death ot one of thein, ang 
p . T 


the Reaſon which moved the Lord Anderſon to think ſo was becauſe the Lea'e was made bebore the 
Marriage, and ſo it was as a Jointure to the Wife, and conſequently not determined by the Death of 
one of them —-Le. 74 pl. 101. 8 C. Anderſon ſaid it would be in vain to name the Wife in ths 
Leaſe, it the Leaſe ſhould ceaſe by the Death of the Husband; and adjudged that the Leaſe was 7255 
determined by the Wife's Death. 8. C. cited Cro. E. 270. pl. 11. as adjudged, and ſays, that A. 
derſon commanded Nelſon the Prothonotary to enter upon the Record that the Feale continued ſo lone 
as any of them live. 8. C. cited Le. 244. pl. 3 30. ſiys the Husband held the Land though the 
Wite was Dead; for the Disjunctive (Or) before the Word (Child) made the Sentence Diszunctire: 
ard Gawdy J. ſaid this had been Law if no ſuch Word had been in the Caſe.— Co. Litt. 225 x 
S. C. ſays the DisjunEtive refers to the whole, and disjoins not only the latter Pait as to the Child, bus 
alſo to the Baron and Feme ; ſo as the Senſe is, if the Baron or Feme, or any Child, ſhall { lone 
lire. And jo if an Uſe be limited to certain Perſons till A. ſhall come from beyond Sea, and attain Ji 

It he comes from beyond Sea, or attains his full Age, the Uſe ceaſes. Co. Lit: 225, 


1 and B. leaſe for Years, ant covenant that Leſſee may enjoy free 
from all [ncumbrances made by them, and after wards Leſſee is diſturbed 


Poph. 200. 


Meriton 


S. C ſtates by J. S. to whom A. had made a precedent Leaſe, it is a Breach; tor 


it, that it (Them) ſhall be taken ſeverally and not jointly only. Lat. 161. Trin. 
was from 2. Car. Meriton's Caſe. VV : 


all Incum. | | | „ . 1 
brances made by them or any other Perſon, and therefore extends as well to Incumbrance made ſoy. 
rally as E — Noy 86. S. C. reſolved accordingly, but ſeems miſprinted in two Words, viz. 
(Alien) for (enjoy) and (Debt) for (Covenant.) FI 8 8 | 
9. If a Condition be to make an Aſſurance of Land to the Ollinee ond 
his Heirs, and the Obligee before the Aſſurance made dies, yet the Allu— 
rance ſhall be made to the Heir; for this Copulative is a Dtsjunctive ; 
Fer Allibone. J. 3 Mod. 235..T'rin. 4 Jac: 2. B. x 
Chan. 10. Legacies to four Grand-Children on Condition, that as ?hey coe, 


; 8 e of Age they ſhould releaſe all Claims to the Teſtator's Eſtate; This Con- 


_ dicion mutt be taken Diſtributive, and ſuch only as refuſe ro releaſe ſhall 
forteir their Legacies; per Wright K. 2 Vern. 478. pl. 432. Hill. 1104 


Hawes v. Warner. 


See Tit a> (T. b) Perſorm'd. At what Time it ſhall be. 


rols (E) 


50 Where a Day is limited. 


1. IF aLacitat to arreſt J. S. be returnable Die Lunz prox' pot 
i Craſtinum Sanctæ Trinitatis, which this Bear was che ot, 
July, and the Sheriff arreſts him the roth ot July, and takes an A 

gation from him che ſame Day, with a Condition to appear (9.4 1. 

Domino Rege Die Lunz prox' poit Craſtinum Sanctæ Trivicacs ad 

_reſpondend ec. it ſeems he ought to appear the ſame Day, aid nd! 

this Day Twelve-month. Trin. 3 Jac. B. R. between % an. 

2. If the Condition of an Obligation be to pay 8 1. Anno Domini 

1599, in and upon the 13th Day ot October next after the Date hereoi 
at O. cc. where the 13ch of October next after the Date is a long 

Time before 1599, pet it ſhall be paid in 1599, and not before; for it 

appears the Intention was, that it ſhould be paid in 1599, and this 
is firſt exprelled; and therefore if the ſubſequenc Words, upon the 

_ 13th of October next after the Date hereof, are concrary, they hull 


= 


VB. between Lewkner and Smallwood, ADJUDAED, 


Nativity, Conception or Annunciation; per tor. Cur. the Deed ſhall be 


low the Date of the ſaid Obligation. 3 Le. . pl. 10. 6 Eliz. B. R. 
Anon. . F 


Condition. 
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be void ; But it ſeems they may be interpreted, that it ſhall be paid 
the 13th of October, which ſhall be Anno Domint 1599 next after 
the Date thereof, and fo all may ſtand together, otherwile not. 
Mich. 37 * 33 Eltz. B. R. between #a»kn/0n and Rile, per Curtain. 


z. Ik A. be obliged ta B. the iſt of May, upon Condition to pay Ir. Jours, 


to him 10 l. at the Featt of St Michael, without ſdying more, it ſhall pl. 72. cites 


be intenden the Feaſt of St Michael next enſuing. Mich. 12 Jac. 5 


And it ſhall 


| | | be intended 
& Michael the Archangel which is the molt notable, and not St Michael in Tumba. Br. Jours, pl. 


5. Cites 20 H 6. 23. 2 Inſt. 485, 486. 


4. Tenant in Dotver granted her Eſtate to him in Reverſion by Deed, ren— 


arm Rent, and for Default of Payment a Re-entry, and tie Tenant in 
Dower for the Rent arrear at the firſt Term immediately entred, and the 
Heir who had the Rever/ton tender'd her the Rent and re-entred, and the 
Tenant in Dower brought Aſſiſe, and the Opinion of the Court was 
with the Tenant. Quere cauſam it ſeems in as much as ſhe re-enter'd 
without Demand; quere. Br. Tender, pl. 40. cites 44 Af: 3. 


5. Where a Man is bound by Indenture or Obligation zo pay 10 /. 


ct a Day, and pays it after the Day, this does not excuſe the Forſeiture; 


by all the Juſtices, Br. Conditions, pl. 60. cites 22 H. 6. $57. WY 
6. Debt of 20 l. by Obligation, Which was, that the Obligee ſhall re- 


ceixe Fl. by the Haus of A. when K. comes to his Hynſe, and at Michael- 


mas 51. and at St Andrew then next following 51. and at Chriſtmas then 


next &c. 51. And as to that which A. thould pay, and which ſhould be 


paid by the Hands of A. this is void, and Hall be paid immediately by 


the Oblicor ; but by the Words that it ſhall be paid when R. comes to 
his Houſe, therelore it is not payable till he comes to his Houſe, And 
per Brian, as to the Words (and 51. at the Feaſt of St Michael then 
next following) by this he thall pay 51. at next Michaelmas after the 
making of the Obligation, by reaſon of theſe Words, then next tollow- 
ing; tor of thiſe Words (then next following) had been leſt out, it ſhould 
be Michaelmas next atter the coming of K. to his Houle, Quod tota 


Curia conceſlit. Br. Obligation, pl. 56. cites 20 E. 4. 117. 


J. An Obligation o be paid at Doomsday is pay able preſently. D. 


93. b. pl. 28. Marg. cites PI. C. 192. and 6 Rep. 36. 


8, Bond to pay Money at the Feaſt of car Lady, without mentioning Br. Jours, 
N lat! pl. 5. cites 
20 H. 6. 23. 
that if he 
does not 
ſhew Wwhat 
Feaſt, it is 
ters of Corn 29 Feb. next fcliowing the Date thereof, that then &c. The AW. 
next February had but 28 Days. It was held that A. is not bound to 
deliver che Corn until ſuch a Year as is Leap-Year, and then he is to 
deliver it, and the Obligation was held good. Le. 101. pl. 132. Paſch. 


conftrued to intend ſuch Lady-Day which ſhould next happen and fol- 


9. An Obligation was condition'd that if A. deliver to B. | 20 Ollar- 


30 Eliz, B. R. Anon. 


* 


10. If I am V. in an Obligation in Lent, upon Condition to pay 4 


leſſer Sum in quarta Septimana Oitadrageſimæ proxime Future, this Mo- 


ney ſhall be paid in Lent Twelvemonth after; per Coke. Gouldsb. 
137. pl. 40. Hill. 43 Eliz. | 


It. And ſo it is upon the Feaſt Day of St Michael, if J am bound to 
bay a leſſer Sum upon the Feaſt Day ot St Michael Prox' Futur', with- 

our Queſtion it ſhall be paid the Twelvemonth atter, and not the inſtant 
Day; per Coke. Gouldsb. 137. pl. 40. Hill. 43 Eliz. 5 
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held that if 
he tenders | : hs 5 
it the laſt 14. pl. 1. Paſch. 25 Eliz. C. B. Hawley v. Simpſon, 
. 6ʒIi 8 | „ 

the 28th Day, he has ſaved his Obligation; for he intends that if this Word (before) may receive any 


NN EIS 7 


Condition. 


is ta he done an or before | uch a Day. 


Mo. 122 t. IE BBT upon an Obligation, condition'd to pay at or betore the 29th 
* orgy I of September next, at fuch a Place 10 l. to the Obligee, |. 


was neld by the Court that it the Obligor teuders the Money the 2875 


and ſeems 


to be S8. C. Day of September at the Place, and the Obligee is not there to receive ;- 
and Ander- it is a void Tender, for the Tender is to be the laſt Day; bur it the 


fon Ch. J. Obligor * mects the Obligee at the Place before the Day, and he then 
tenders it, this is ſufficient, and the Obligee ought to receive it. Cry, E. 


ood Conſtruction, it is not the Office of the Judges to make it to be void, and he thought that this 


Word continues Cor takes in] all the Time from the Date of the Obligation till the 1ſt Inſtaut of the 29th 
Day, and that this is reaſonable; and argued that where a Man has Liberty of Time to do an Act, | 


that he ſhall da the Act in the laſt Inſtant of the Time, and therefore the Tender on the laſt Inns 
of the 28th Day ſhall fave the Obligation; but the other Judges held e contra, and thought that the 
Word (before) is not to have any Conſtruction, but that the Obligor ſhall thereby be admitted to yay 


before the Day by Agreement of the Qbligee. Bur the Reporter ſays Quere, for this ſeems no mace 
than is given by the Lax. 'Z Er ͤß ö ꝝ̊• 

8 P by Clench J. who ſaid that perhaps at the laſt Day the Obligor may not find the Odligee. 

Cro. E. 73. in Calc of Allen v. Andrews. | ONT | . | 


* Cob. Lut. 211. a. S. P. 


2. Debt upon Obligation, conditioned to pay 14 J. yearly to the Party 


duting the Life of the Wife of the Defendant, at Mich. or within one 


Month after ar D. The Defendant pleads that 2 Days before the End of | 


the Month he came to D. and there teure the 141. and there was none 


79 receive it; The Juſtices held that if the Tender had been to the 


Plaintiff himſelf in Perſon within the Month, it he had come thither, 
this peradventure had been good, but it ſeemeth hard to render it when 


the Plaintiff was abſent; and ro compel him to attend all the Month 


was not reaſonable. But by Wray, it is more reaſonable that the 4% 


Day ſhall be for one to tender and the other to receive, but they were 


in Doubt of this Caſe ; but afterwards it was adjudged tor the Plaintiff. 
Cro. E. 73. pl. 31. Mich. 29 & 30 Eliz. B. R. Allen v. Andrews. 


* OR 74 I 5 
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V Where none 1s limited. 5 


4 of which one is, that whereas he is a common Surge-n, dll 


Wein. hath tak 8 | ce; o inſtruct him in 
Woodhall, hath taken J. S. to be his Apprentice, he covenants to inſtru 
S. C. ad- his Trade, and to keep him in Domo ſua propria & Servitio; Jf he 


judged. — after ſends the Apprentice to the Eaſt- Indies in a Voyage to exerciſe 


 Brownl. 67. hig Trade, this 1s a Forfeiture of the Obligation, becauſe he cannot 
yorernrs lend him out of the Realm for the Danger thercof, for this 15 not 
'$.C.ad- Any keeping in Domo ſua propria & Servitio. Dill. 14 Jac. = 


juig'4-— veurree againit By/we// av)uDgeD. 


2.8.C 2. But 


(T. b. 2) Performance. At what Time. Where a Thing 


Hob. 134. . JF the Condition of an Obligation be to perform Covenants, 


_ 


* — N * — 


Condition. 215 


2. in 01s Cale it was agreed per Curiam, that he may, uith oo. 


= * 34 pl. 
cut force of tye Condition, fenv him to any Place in England NY v: 
= to cute a Patient. e | Woodhall, 

err. 
——Browul. 67. S. C. & S. P. 


3. [But] if an Apprentice he Bound to a Merchant, and the Maſter Hob. 134. pl. 
M1005 hunt wich uch Words Ut Rtpra, he may fend him over the Sea; * * 
for 71115 15 his Trade, and incident to it. This was ſo agreed inthe 3.0. 67. 
ſald Calc. 3 5 . 8. C. & 8. F. 

Ik an Annuity be granted upon Condition to do Service to the 

Grantor, and to Counſel him in Time ot War and Peace, and after 
tie King warns the People to go with him into Britany, upon which 
the Grantor goes there with the Ging, and warns the Grantee to go 

with him Ec. Ik he refuſes, the Condition is broke, though it be out 

EF gf the Bealm, becaule the Word War, which cannot be properly 
= wiczintyze Realm, implies as much, Dubitatur, 17 E. 3. 26. 

F. but lb the Condition had been to ſerve him, and Counſel him 

generally, he had not been bound to go with him out of the Realm, 

becauſe of common Right, a Man is not to travel out of the Realm. 

J 8 8 5 5 . 

6. Ik a Han mortgages Land, upon Condition to enter upon Pay- 8 WS $46 
| ment of 101. he may render it upon the Land, without ſeeking the be che 0. 
| Jerſanofrie Portgagee, becaule this is to be paid in Recompence, pinions as 
[3 iteu Of the Land. 11 0. 4. 62. b. per Skreene, 19 I, 6. 50. b. per to this Point 
Fortelcuc. Litt. 78. Quere. e LE) og 
Co Litt 210. a. in his Commentary on the ſaid Section obſerves, that Littleton always ſets down the 
better Opinion, and his own laſt, and that fo he does here; for at this Day, Coke ſays, this Doubt is 
ſertle, it having been oftentimes reſolved, e ho Money is a Sum in Groſs, and collateral to 

the Title of the Land; the Feoffor muſt tender the Money to the Perſon of the Feoffee, and that it 
is not ſufficient ſor him to tender it on the Land. Bur if the Feoffee be out of the Realm of England, 


| he isnot bound to ſeek him, or ro go out of the Realm unto him, 


. 5. Ik a an releaſes all his Right in the Land, upon Condition if * This is | 
he pays the other 10 l. ſuch a Day, the Releaſe ſhall be void; it ſhall ons, —_ 
22 upon the Land, or to his Perſon. * 317 E. 3. tinker, E. 1 * 


TE | On EE | Br. Con- 
ditions, pl. 103. cites 8. C=——Þr. Tender, pl. 17 cites S. C. 


8. In this Caſe the Payment ſhould be made in what Place his Per- 
ſon could be found. 1) E. 3. 16. VV 

9. Ika Man makes a Feoffment reſerving a Rent to a Stranger, 
and for Detault of Payment, that it ſhall be lawful for the Feotfor to 
re-errer, this is not any Rent, becauſe it cannot be reſerved to a 
Stranger, and therefore the Feoffee oughtto tender the Dum to the 
Perſon of the Stranger where he may be found, otherways the Con- 
dition ts broke, Litt. 80. . 5 


8, 10. Where an Act is to be done at a Place, as to come to D. and there 
w 0 88 my Hall, this is material. Br. Conditions, pl. 103. cites 1) 


f x; 
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(X. b) At what Place it ought to be performed, 
where a Place 18 limited. 


rf the Condition of an Obligation be to appear coram Juſticiariis 


apud Weſtmonaſterium, he ought to appear in B. and natin 


B. R. kor this is not the Stile of the King's Bench. Dill. 14 Jar. 
B. R. between A rave and Robinſon, per CUrtam, 

2. If a Place of Payment be limited by a Condition, he 19 not bound 
to pay it in any other place. 17 E. 3. 16. 42. b. 17 All. 2 


Br. . pl. 17 J. cites 8. . — dee (Q b) pl. 1. 8. P. 


. [And] if a Plate be limited by the Condition where it Call be 


* By, Con- 
ditions, pl. 
103. cites 
S. 8 


2 
* Fol. 446. performed, the * other IS not bound to receive it in another Place, 
Ser (d) 


17 E. 3 2. b. 3. 16. 17 Alf. 2. 
pl. 2. S. P. 4. As if a Relcale be upon Conditi: an of 19apment of 201. ta an⸗ 
his Perſon, 17 E. 3 43.0 
. 80 Ki Comnvition be to come to the Releaſee at D. to h eln nun 
with his Counſel; 
the Oay at another Place. 17 E. 3. 2. b. 
6. Jt the Condition be ro pay a ſmall Sum of Money of ſuch 


Plate, the Obligee ls not 3 to receibe it in anocher ang 7 


E. 3 at 


* 


— .' 


(Y. b) Hurd a Condition is to be performed, here di. 
Vers Things are [or the ſame Thing is at i geren Times) 


to be 8 in the Disjunditve. 
[Election ] 


p. 18 Eliß. 347. the Condition of an Obligation was, if the 


And. 49, pl. x. 
124. Cage 
v. urtho. 


Judged be then the Obligation Gall be void; and J. would not Allent. 1. 
the, Plaintiff, Leale for 21 Bears ougyt to be made betore Dichaelinas. 


and the | N 
Plaintiff need not make any Requeſt, but the Defendant at his Peril ouzh: to have made the Leaſe for 


21 Years be fore the ſaid Feaſt. - 8. C. cited 2 Saund. 131. Paſch. 22 r. . 


nec. 2. If the Condition be to infeoff th: Dbligee of D. or S. the Obli 
161. ches Bor hath Election, 18 E. 4 17. b. 


d. C. but S. P. does not appear. 


3. So ik the Condition be to infeof him of D. or 8. upon Requeſt, 


* * hath Election. 


quett. 18 E. 4 17. b. 
5. The ſame Law tf it be to ſhew Evidences to the Obligee or his 


18 E. 4. 17. b. 


The ſame Law it it be co pay 20 l. or a Pint of Wine, upon B 


gr. Condi- 
tions, pl. 
161 cites 
1 
where it is 


thus, viz. Debt apon Obligation with Condition, that if the De/enda;; t lews his Eciaenc? of ſuch a 


Et by. E. 4. 1. it was repleaded. 


other at D. he is not bound to recerve it out of O. Upon a Tender 


It 1s not performed if he tenders bis Comet at 


Dbligor betore Michaelmas make a Leale to the Obligee far 7 
. Furtho, Pears, it A. will aſear, and it he will not afient [then] for =: Pears, | 


Counſel, upon Requeſt made by the Obligee. * 18 E. 4.17. 20.0. 


= 


F „ 
— 
2 23 7 


Condition. 


*** 
* 
1 
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„ Platts Counſel, er Goes ſuch other At e Ball he required by the Plaintif's that Jian en = 
BAS Beard P] init recutred him to thew it to his Countel at ;. fuch a Day, and the Defendant 
2285 hn hs Day and the Plaintiff's Counſel came not; Judgment &c. and it was agreed, that 
= 15 Ns ( condition. is in the Digunctive, the Obligor has the Election to do the one or r 
V het W : 


1 17 iy Y . 0 R wh 4 | I 1 
for the (ondition is in the Advantage of the Obligor. Br. Conditions, pl. 161. cites 18 KE. 4. 15 
17. 20. 


. A . 5 Re = ö pr — 4 4 , 1. 22. 7 DE Jection 
and per Diian and Choke ] fol. 14. this Peoueſt given to the Plainritt does not take awway the Elec! 


45% the Peſen ant, but 15 only to limit the Time when the Condition ſhall be pertormed 5 but Fel the 
rem refer aan, a 5 1 107 | 
*K1ection ſhall remain to the Obligot ſicut prius. Ibid. 


6. The ſame Lab if it be to cut 25 Acres of Mead 


ow or Cort upon 
SE mpeauclt, Dubitatur, 18 E. 4. 20. b. . N 
YZ 91 The lame Law if i; be to po with me or my Wile to Church upon 
| neuied, 15 EX a. a 


6. The ſame Law 1f it be to go to York, or marry my Daughter, - See the 
upon Acqueſt; tor in all the Taies the® Requelt 18 of no other Elle Nores ar pl. 
bit to appoiut a Time when tae Obligor thall do the one or the other, 5: ſupra. 
15 C. 4 % e 12 


9, A. covenants with VB. to diſcharge him from the Wardlhip of 
his Budy ar 918 L 


ge of 21 Years, or beivre upon the Requeit of B. 


Quzre which of them hath the Sicckton, it B. requeſts before 21. 
C˙. m ,, SLY 1 F 
E 15. fam obligeo in 10 l. to pay $1. at the Feaſt of P. next &. or 


beſore, at the Requeſt ot the Obligee, the Dbligor 9 3 CIven his 
Conlent, that the ©bligee ſhall Have the Election in this Cate. D. 
1352. Bids 108. 32. 55 | | RED - 

Mr 11. But obern itt it ts, if the Words are retrorſum, as if the Con- D. 108. b. 
dition he to pay 5 l. vLtore the Fcaſt ol JI, at the Requeſt of the Obli⸗ Pl. 35.5. O. 
gee, or at the Fraſt ot 15. there the Obligor hath the Election, O. 159%... 
I, =. Ha. 108. 32. . 2 5 „ 5 * i the Obligor 
12. O. 20 Eltz. 361. 9. Windſor, Bargaince of Land for 60 I. by has the Elee- 

another Indenture, covenants to make back ta the Bargatnor and his tion. 
I}ctts, fuch Afturance as the Counſel of the Bargainor thall deviſe, with- 


in one Year after, provided that it the Denvee makes Default in the 
aAllurancc, then it he does not pay 500 l. ro the Vendor, that he thall 
fand ſeiſed to the Uſe of the Vendor; the Dendor Does not tender an 
IMirance, and the 509 l. is nor paid; Per Curiam the Dendee hath 

A Vight to the Land, becauſe it vas the Foily of the Vendor, that 
no Aſturance was vevited and notified to the Vendee, and therefore 

there was no Octault in the Hetives. —— 


- 


© 13. Debt upon an OV/garion to pay 20 l. or 20 Bales of Wool, and he 

demanded the 20], And per Pigor and Brian, betore the Day of Pay-. 
5 & #7 the Obligor has Election to tender which of them he will, but at- 
19 er Day of Payment, and 10 Tender made, there is Election in the Ob- 
"0 = gcc or Grantee to demand which of them he will; but where a Man 

3 is bound to pay 101. at Eaiter, or 10 J. at Michaelmas, he has Election 

; for do pay at the one Day or the other, Br. Dette, pl. 159. cites 13 E. 4.4. 

I 14. ihe Teſtator deviſed Hie to IV, S. upon Condition that he fee my 

= Other well provided for during her Lite, er give her 201. &c. 

bound that the 17% her l. oc with &. 


£ The Jury 
f / 2 Jcatrs, and that the was well 
provided tor during ſuch Time, br that afterwards ſte went from him 
and then was not provided tor, and that tte requeſted the 20 l. bur IJ 
retuſed. The whole Court held that S. had his Election either 10 pay 
her the 20 l. or to provide oiherwiſe for her; and that by having ſuffered 
a to dwell with him 2 Years, he had made his Election, and it was 
er Folly to leave him, for now he is not obliged to pay the 20 J. &c. 
But had the Jury found that he had Tur her away alter the 2 Years 
he mult pay the 201, Palm. 76. Hill. 17 Jac. B. R. Shaw's Caſe. * 


K K K 


* 8 

wh 26 et Letts Ta 
8 2 * 0 
Ed EE ta 
TE or EE Sa > 


15. Debt 


— — 


Condition. 


—— —_—_—_— 
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2 Roll Rep. 15. Debt upon Obligation, the Condition was, that if he pajq 7 1 
Tt, Jus «Or his Heirs annually 121. at Midſummer, o Chriſimas, or paid to Dim a 4 
he Judge: 3 | | | | | 9. = 
eB" his Heirs at ary of the ſaid Frafts 1501. then &c. Upon Demurrer bo = 


at fir | | Wig. Mig I 
dounted. Was objected that Deter.dant had Election at any Jime to Pay the 12 
but a't-r= or 15% J. and fo no Breach fo long as he liveth ; but per tor, Cur, the 
wares I F® Cbligarion is forteited, It is true he hath Election to pay the one g; 


zdjudped for ; | 
the Paint ff. the other; but for as much as he hath not alleged Payment of the 121. 


or the 1501. the Bond is torteited, and judgment for the Plaintiji” Co. 
J. 594 pl. 15. Mich. 18 Jac. B. R. Abbut v. Rookwodd. _— 
Sid. 7 pl. 8. 16. Debt on Bond conditioned, that i, a Ship at Sea, or the Gods t ere. 3 


Some, in, or the Obliger returned ſafe, then to pay ſo mach Money. The Deiendant 
Glcan. Hill. pleaded that the Obligor died before he returned, and the Plaintiff demus 
12 Car. 2. red ; for the Money was to be paid upon 3 Contingents, the Return of 
1 the Ship, or of the Goods, or of the Obligor, which being all, / Jau 
only ww ſupplies theſe Words, viz. (which ſball firſt happen) and to the Money is 
' the Point to be paid at ſuch Contingent which firſt happens and forecloſes the E. 
whether lection ot the Obligor, and gives it to the Obligee ro take his Adin 
ſuch a Bond upon the Contingent firſt happening; reſolved, and judgment for tte 
is uſurious 1 EY on ONE, . . 825 „ ee 5 X 8 Hh the 
or not. and Plaintiff, Lev. 54. Hill. 13 & 14 Car. 2. B. R. Sayer v. Glean, 
held that it 1). Debt upon Bond tor 40 J. condition'd that if e D. fend ent fact 
is not. Tore out gol. at the uſual Prices in Packing & c. when the Flaint:ff eo 
have Occaſion c. to employ him, or otherwiſe Hall pay the 40 J. then tlie 
Bond to be void. The Detendant pleads that he was always ready to 
have worked out the gol. but that the P.aintiff never employ'd him. But 
upon Demurrer the Plea was held ill, becauſe the Detendant did nor 
aver that the Plaintiff had any Occation to make ule of him, and tr 
that it was in the Election of the Plaintiff either to have the Work cr 
Money, and that by not employing him, but bringing an Action tor the 
Money, he has determined his Election to have the Money, and udsg. 
ment accordingly for the Plaintiff. 2 Mod. 304. Paſch. 30 Car. 2. C. B. 
% // ( 
18. If A. obliges himſelf o pay to B. 10 J. or ſo much as F S. Hall ap- 
point, if J. S. will not appoint any Sum to be paid, A. ſhall pay the 101. 


ber Powel J. Lutw. 694. Trin. 9 W. z. 


— fn —_—_ * — at 


2 


(V. b. 2) Condition Copulative. What is; and hoy 
VVV 


1. IF I am bound to J. N. in 40 I. upon Condition to infeoff him de. 
fore Chriſtmas, and that then the Obligation ſhall be void, 4 
that if he does not infeoff him &c. if he pays him 10 l. at Eaſter then next 
Kc. that then the Obligation ſhall be void; if I do not infeoff him at 
Chriſtmas my Obligation is forfeited, which cannot be ſaved by the 
Payment afterwards, for that which is once forfeited cannot be ſaved af- 
terwards, Per Brudnel, which Brooke in a Manner affirmed. Br. Con- 
_ ditions, pl. 66. cites 14 H. 8. 15 — aig 3 
2. Otherwiſe it is, as it ſeems, if the Condition had been i the Dis- 
jundt ive and not in the Copulative as before; But Brooke makes a Quæ- 
re of the firſt Caſe, becauſe he ſays it ſeems to him, that a Man mY, 
make ſeveral Defeaſances of one and the ſame Obligation, and it any of 
thoſe be obſerved it is ſufficient. Ibid. 55 
3. Ita Man mortgages his Land to V. NM upon Condition, that if the 
AMortgagee and J. S. repays 1001, by ſuch a Day, that he bail re- er 
| 5 at 


Condition. 


ö 
219 
nt he dies beſire the Dy, but F. §. pays by the Day, the Condition is 
pertormed, and this by reaſon ot the Death ot the Mortgagor, not- 
wichttanding that the Pay ment was in the Copulative z and e contra it 
ir was not in the Cafe of Death. Br. Conditions, pl. 190. cites 30 H. 8. 
Debt upon Bond conditioned, hat the Plaintiff ſhonl enjoy ſuch 
Lads until the full Age of F; F. aud if F. H. within one Month after his 
full Age, make an Aſſurance of the ſaid Lands to the Plaintiff the Obligee, 
chat then &c. The Detendant pleaded, that F. S. is not yet of full Age; 
bur becauſe he did nt anſwer whether he had enjoyed it in the mean time, 
and the Condition is in the Copulative, it was adjudg'd tor the Plain 
tE Cro. E. 870 pl. 4 Hill. 44 Eliz. B. R. Waller v. Croot. | 
F. The Detendanc covenanted, /t he or his Son R. or either of them, 
ſpall work with the Plaint!ff in grinding aud poliſhing of Glaſſes, paying to 
each of them ſo much, and in an Action of Covenant brought he alligned 
the Breach, that he had required R. the Son to work, and tendered him ſo 
mich & c. Atter Verdict it was moved in Arreſt, that the Declaration 
was of a Requeit to R. only, who is a Stranger to the Covenant, and 
no Notice given to the Covenantor himielt, and the Covenant is in the 
Disjunctive (or) and the Words (either ot them) is the ſame as (one of 
them ;) but Glyn Ch. J. ſaid, that the Word (either) by our Books, 
may be taken Conjunctive or Disjunctive, and often has Reference to 
more than two, and that the Words (Hach of them) would have been 
more proper here; and fo it ſeems that the Action is well brought, and 
that the Plaintiſf had his Election; and Judgment for him. 2 Sid. 107. 
Mich. 1658. B. R. Neale v. Reeve. e %%% en ode 


n 


N — 
— — 1 — — „ 


(J. b) Hi a Condition is to be performed, where ſeve- s 
ral Things are to be performed in the Disjuntive. P 


: Ing what Caſes he ought to make a Tender [or Requeſt, OOO So 
x Ee Election! 
— „ II the Condition of an Obligation be, That if the Oblinor de- s f ., 
1 livers certain Obligations to the Obugee before ſuch a Day to be - ops 8 * 
cancelled, or elſc it he ſeal a Deed of Releale of all Actions Which the adjornatur 


Obligee thall cauſe ro be made by the Advice of his Counſel, and 1hall 2 
deliver it to the Obligor to be ſealed betore the Day atoreſato æc. In wo * 
this Cale both are in the Election of the Obligor; for if the Obligee Eli. 8.0 


docs not deuwver to him any Keleaſe to be ſealed by him, he is not adjudged by 
bound to deitver the Obligations, for both are only in his Power.? J obham 
9.35. El. B. B. between Greningham and Ewer; and " whe Gi 
I 20 K. ban and Ever; and . 39. El. who ſaid, 
& «adjudged per Curiam, contra opham. 5 dhar if it 
ſolute Disjunctive Condition that the Obligor ſhould do the one Thin or th | 3 
would be to the Obligor ablojute'y; and if the Obligee diſables himfelf 8 Nr 2 par 2 
Law ſhall diſcharge him of the other; bur here it is only a conditional Election, viz. if th Oblis : 
will deviſe an Acquittance ; and if he will not deviſe ir, he is abſolutely obliged ro deliy - th Ob. 
parions.— Mo. 395. pl. 51 5. Gramminham y Ewre, S C. ſays it was reſolved that the f b 5 
this Condition made a Condition clearly, and the ſecond gave a Disjunctive Election to t! . Obligo 
omg a Contingency Precedent, viz upon Deviſe of an Ac quittance by the Counſel of the Obl; 2 
** the Day atoreſaid ; but though there be not any ſuch Deviſe, yet the Oli or muſt — — the 
al of the Condition; and if ſuch Acquittance be deviſed, then the Obligor has Election > 
- On r he pleaſe; but this is no Diſcharge of both for Want of an Acquittance deviſed by the 
lige 5 Counſel Gouldsb 1 42. pl. 55. 8 C. Giwdy held the Ohlig gion void, be au'e 1 
Os not being rendered by the Obligee, he has taken away the Election from him whereof h 
5, 00% take Advantage, bur Ponh im and Fenner e contra; for the E'eftion is not in the Party, ws 
ng of the Acquittance reſting in the Wil of the Oblipee, and ſo the Odligor his no Elections 


————Poph. 


- — 1 1 8 = 
gm” I * „* 


— 
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— —— 


"oph. 98. Grinnirgham v. the Execimors of Heydon, $ C. but is only ſtated there —8. C giteg 
2 Mud 21. — 3. Mou. 234. Arg. cite: S G. as aahuge that the Defndant had Election to deliver 

or releate as the Plaintitt Mould deviſe, winch it he will not do the Defendant is diſcharged by the 
Pants Neglect „ for th Deteadant being At his Choice to 1; „orm the one or the other =: . 2 
roifonabiie that the PlaintitF ſhould compel him to pertorm one Thing only. — 2 Mod. 2. 
cited per Cur, and held to be Law. 


1 5 
(7+ 1 


> Not 


A \ 
iv 5: > 8 


Mo. 395, 2. In this Caſe ik the Obligee had delivered to him a Releaſe ta be 

1 „s ſealed by hm, then he ought ta have had his Election either to dell. 
Ord er VET the Obligations ti be cancelled, or to ſeal the Releaſe. Y. 38 El. 

Cur.Cro. B. Bo per Dopham. | | | | | | 

E. 39%. pl | | . 1 

E 6 539. pl. 1. S. C. and 8 P. admitted. 


| Cio E. 306. z. So if the Condition of an Obligation be to deliver to the Ollie 
pl 1 ſuch Obligations betore ſuch a Day, or 9 pay him 101 it he requeſts = Y 
539.” "7 tt he does not requeſt the 10 l. the Obllgor ought to deliver the Ot: 


40 not ob- ligations, for he hath no Election till Requeſt made; but alcer Re: 
ſerve 8 b. Queſt made, he hath Election which of thei he will vo. Hill, 33 Cl. 
"a avg B. B. per Popham. DR 25 | 
oha | 5 „ 
ſaid, that if the Condition had been, that he ſhould deliver the Obligation, or houfd mathe an Ac. 
quittance before Mich. if the Plaintitf ſhould require it, it had been clear that he ovohit to delten che 
Ombugations, upleſs the Obligee requir'd an Acquittance. But Gawdy aid, that there is great Lu 
rence between the Caſes; and therefore it was adjudged for the Detendant, 


Le. 69. pl. 4. Condition of a Bond was, fo pay to S. 20 Kine, or zol. within a 
ene Mouth aſter the Death of his Mother, at Elettion of F. "The Gbligee 
SC Ne ANTE 4 * . 1 2 : 2 ay © 8 | . C) 
< © nd the makes ½ Election in the Time. Per rot. Cur. Election muſt be made 

Court was within the Month, and convenient Time allowed for the Pros iſion of 
clearly of one of the Things. Mo. 241, pl. 377. Mich; 29 Eliz. Kerne's Caſe. 
Nee F. And per Windham J. it the Condition be 20 pay 20 J. in Gold or in 
The AVIIEL | 1 - E | 1 3 y » | : - 5 | 
ground be Silver ſuch a Day, at the Hlett ion of Obligee, the Obligor is not bound 

| barr'd --Cro. to provide both ; Bur Anderſon and Periam J. thought, in ſuch Cafe, 
E. 119 pl. that after the Day the Bond might be ſu'd, and che Ovligor thould pay 
6 Shepherd the 201. be it in Gold or in Silver, becauſe it was Parcel of the Olligu— 
v Kerne, 8 a 85 FF 3 / 0 
S C. ad. tion; But it ſeems to be otherwiſe of a Thing collatera 

\ jadged a= Parcel. Mo, 241, in Kerne's Cate. 

———_—  . EE 
Defendant ———But where the Condition was to pay the Obligee 20 Kine, or 30 l. ſuch a Day, at 
the then HElaction of the Obligee, the Court agreed, that the Obligor ought ro tender both at the Day ap- 
pointed, the Words being, at the then Election; for the Word (then) ſhall be referred to the Dr 
ot Payment. But had the Word (then) been left out it had been otherwiſe, Mo 246. pl. 39½ Mich. 

29 Eli. C. B. Anon — Le 68. pl. 88. Fordley's Caſe, S. C. adjudged clearly — Le. 50 pi. 92. 
S. C. & S. P. by Windham J. bur if the Obligee does not make his Election before the Day, yetthe 

| Party remains payable z for the Thing to be paid is Parcel of the Penalty; Quod fuit concetium. 


/ which is not 


Mod. 264. 6, Bond conditioned to ſettle on Obligee within 6 Months, as Ollizes 
2 © of Counſel jkould adviſe, an Annuity of 201. per Aunum during his Lie, 4 
adjudged: - elſe to pay him within 6 Months 300 I. The Defendant p/caded, it 19 
Niſi &c. per Obligee had net tendered any Grant of an Aunuity within the 6 Months. 
tor. Cur. The whole Court held the Plea good, becauſe the Dctendanr had che 
13 Beneſit ot Election, and the Plaintiff not making the Requeſt within 
8 the 6 Months, had diſpenſed with one Part of the Condition, and the 
Rep 228. Law had diſcharged the Defendant of the other Part; And Judgment 
pl. 236. S8. C. was given for the Defendant. 2 Mod. 200. Hill. 28 & 29 Car. 2. C. B. 
fays the Basket v. Basket. | EE 
Court i- | | | — * 
clined, that this be ing a Disjunctive Condition, and one Part being impoſſible by the Obligee's De. 
fault, the Obligor was excuſed from performing the other, becauſe he has Election which he u. 
_ perform, and the Benefit thereof ſhall not be taken away by the Obligee's own Act, and it plat 
appears that the 300 J. is by way of Penalty, it being twice the Value of the Annuity, 


(Z. b. 


Condition. 


j—gZmↄ8— lInt — —̃̃ ems 


— 


(L. b. 2) Where it is to do one of two Things; and 
Pleadings in copulative or disjunctive Conditions. 


1. IN Treſpaſs the Defendant ſaid, that his Franktenement; the Plain- 
1% [aid that the was ſeiſed in Fee, and infeoffed the Defendant in 
Fe, upon Condition to ſay Maſs and Dirge, and ring the Bells to it ſut h a 
Day L:wlhibet aano pro anima J N. &c. and becauſe he did not ring nor 
ſay Maſs he re-entred, and was ſeiſed till the Detendant did the Treſ- 
paſs, The Defendant ſaid that he had performed all as he ought, and 


other e contra; and after he amended his Paper, and faid that he did 
EF not ring to the Dirge, and good; for the ſſſue ſhall be upon one Point 
| only; tor the Condition is 4 Copulative. Contra upon a Disjtintive, for 
| there the Feoffee has Election. Contra upon a Copulative. Br. Condi- 
A n e =; 5 
2. Debt upon Bond, conditioned, that whereas certain Perſons became 
bound to the Karl of Holland in 8 ſeveral Bonds, which were aſſigned to 
the Defendant to his own Uſe; Now it was agreed that he ſhould aſſig n 
them to the Plaintiff to his own Uſe, and the Defendant covenanted that the 


of March was not paid, and found for the Plainti 
that the Replication was inſufficient, becauſe it might be paid within 
the 8 Days, and alſo that the Condition was for Maintenance, and ſo 
B. R. Hodſon v. Ingram. 0 1 „ 
'3. Where a Condition is in the Disjunctive, and one Part it is fal- 


Plaintiff muſt have Judgment, and it was given accordingly. 8 Mod. 
349. Paſch. 11 Geo. 1. Griffith's Cale, OLE 


—— — 


{hall be fad a difabling himſelf.] 


1. 1 deliver up a certain Obligation to the other, in which the 

ed ; Ik he brings an Action of Debt upon the Obligation, and recovers, 
ofthe Condition, but is broke, becauſe he ought to deliver it up as 
time is a 


it, Trin. 15 Jac. B. B. between Nick/as and Thomas Adjud 
2. If the Feoffee upon Condition to re- inſeoff the Feoffor intcoff A 


is brate becauſe the Feoltee hath diſabled hi | 
7. per Powbrav. ace hath himſelf to do it. 38 All. 


LIL. 


thawed How. And the Plaintiff ſaid that he did not ſay Maſs, and the . 


Money ſpould be paid on the ſeveral Days mentioned in the Bonds, or within 
8 Days after; The Breach aſſigned was, that 591. 2 on the 1 Day 
"3 But it being moved 


the Bond void, and Judgment was ſtayed. All. 60. Paſch. 24 Car. 
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| ified (as in the principal Caſe it was by Detendant's Demurrer) the 


(A. c) Diſability [to perſorm the Condition, and what 


JF a Man promiſes to perform an Award, which is, that he hall 
is bound to him, without limiting any Time when it ſhall be perform- 
and after delivers up the Obligation, yet it is not any Performance 


it was at the Time of the Award made; for the Recovery in then 
96 "Ol and a Diſability of itſelf by his own Aft to * — 


Stranger upon Condition tu perform the Condition, pet the Condition 
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222 Condition. 


6— . a ea—s 


r Condi- z. Ik there be Feofice upon Condition to reinteolf, or to inteoff 
tions, pl. Stranger, and after another recovers the Land againit him by Detaul- 
e pet till Execution ſued the Condition is not broke, for before Exe 
fes that if [tion he is not Diſabled, kor perhaps he will never fue Crocytyg, 
the Feoties And ik he ſues Execution after he has made the Feaffment accord 


(klcabbe to the Condition, the Feoffor may re enter, {21 the Condition brate. 


cle, * 44. Al. 26. Cutin, f 44. Ed. 3- 9 b. 


and will not | . | | . 
plead in Bar the Feoffor may re-enter ; for thereby the Feoffee has diſabled himſelf to make 3 "9 
feottment | N | 1 h 5 

Br. Conditions, pl. 26. cites 44. E. 3. 8. 8. C. and the Feoffor may enter upon the Feoffee: "WM 
the Feoffee has difabled himſelf by ſuffering the falſe Recovery, and eſpecially If Execution on the 
Recovery had been ſued againſt the Feoffee, the Fcofflor his good Cauſe of Entry; con:ra if it 0 
upon good Tirle and by ordinary Writ, ——— Fitz h. Entre congeable, . cites Paſch 44 E z 8 
"WA If ſuch Feoffee ſuffers a Recovery by Default won a f eig ned Tithe, the Feoffor may re- eater 
for this Diſability before Execution ſued. Co. Litt: 222. b. cites S. C. EIS | ; 


gr. Con- 4. Ik the Feoffce upon Condition to re-infeoff c. grants a Rem. 


Rn 217- charge out of the Land; this is a Forteiture of the Condition, ye. 
S . band Caule he is diſabled to make a Feoitmentz of the Land as it was at 
10 it he be tbe firſt Feoffment. * 44 All. 26. + 44 E. 3 9. b. per Pearſe 

bound in a 1f the Feoffor ſhould accept the Re-feoftinent, he houtd be fivier ta 
_ Statute &c. the Charge. 8 | Es > e 


tor by thoſe 5 5 2 5 
Acts he has diſabled himſelf to make a Re- feoffment, and ſays chat Littleton in his Bo, Title Late, 
is accordingly 5 = 


Br. Conditions, pl. 26. cites SC. & S. P. that if the Feoffee charges the Land the Feoffor may 


re-enter. Firzh. Entre congeable, pl. 33. cites 44 E. 3.8. S. C. In ſuch Cale the Fegoff;e 
may enter, and ſo defeat the Charge. Litt. S. 358.-—— Co. Litt. 222. a ſays it is to be underſtood, 
that the Grant of the Rent-charge is a preſent Diſability ; and therefore though the Grantee brings a 
Writ of Annuity, and fo diſcharges the Land of it ab Initio, yer the Caſe of Entry being once oven 
by the Act of the Feoffee, the Feoffor may re-enter ; And that ſo it is if the Rent- charge was granted 
for Life, and the Grantee had died before any Day of Payment, yet the Feoffor may re-enter, 
Where a Man is bound or covenants to infeeff J. N. of rhe Manor of D. and after grants a Ren 
charve cut of it, and makes the Feoffment, the Bond is not forfeited; Per Keble and Fairfax, to which 
the Juſtices in a Manner agreed. Br. Conditions, pl. 126. cites 3 H. 7 14. 5 ens . 


F. In Debt, a Man was bound in 100 J. 70 appropriate the Agvruſin of 
D. to the Houſe of C. by ſuch a Day at the Cofts and Charges of the Ol- 


not forfeited. Br. Conditions, pl. 126. cites 3 H. J. 14. 
6. A. Tenant in Dower of Land where Trees were growing, which 
it was lawtul for her to cut, covenants with B. (the Revertioner) that it 
ſhould be lawful for B. every Tear to cut 20 Trees, A. deſtroys and cuts 
all the Wood; this is a Breach. Mo. 18. pl. 65. . 
J. If I give Licence to take a Deer in my Park every Near, J cannot 
diſpark my Park; otherwiſe if I give Licence to hunt only; per Dyer. 
Mo., ig pl. 6 | 


1. 619. S. C. 2: . 1 8 1 : c 
oy 3 Time during his Life, he will a a new Leaſe for a greater Number o 


Perform his Leaſe, but may bring Covenant, becauſe the Leſſor has diſabled 
ance of himſelt. 5 Rep. 20. b. Paſch. 38 Eliz, B. R. Sir Anthony Mayne v. 
| Covenants Scotr. | be 8 | | | | 8 | 5 N 
adjudged 8 | 5 
in C. B. and affirm'd in B R. —2 And 18. pl. 1 2. S. C. and the Court held the Bond forfeited — 
Cro. E. 450. pl. 17. Scot v. Mayne, S. C. in C. B. adjudged and athrmed in Error in B. K. —— 
Cro. E. 49. pl. 11. 8 C. reſolved by all the Juſtices without any great Argument, that the Defendant 


Plaintiff is not to make the Surrender but with an Intent to have a new Leaſe, which, now he cant 


the |udgwent was affirm d. Poph. 109. S C. and Judgment athrmed.—Jenk. 256. pl. 49. S C. adjudg'd. 
and affirm'd in Error.— S. C. cited 2 Roll Rep. 347, 34S. —S. C. cited Raym. 36.—S. C. cuicd Herd. 


- 


Y; and 


iger, and a Penſion was aſſigned out of it after; and after this the Ob- 
ligor appropriated it; and per Keble and Fairfax J. the Obligation is 


Mo. 452. 8. Leſſor covenants that if Leſſee ſurrender the old Leaſe ﬆ any 


Bond for Years. Leſſor grants the Reverſion over, Lellee need not now {urrender 


hhasvirg diſabled himſelf by this Fine to make the Leaſe according ro the Covenant, and becauſe the 


have, it would be in vain for him to offer his Surrender, but the Covenant is broken of itſelf, and o 


= 


R — 


— —_ 
FUr 


— — ad. ane a wee ew a 3... „ 


Condition. 1 1 


* 


3 — — - 


Dn" es AY ſoppoſd it be but 4 Tarn, to kevin at a Day to come, yet by this the Obligation is * 
Hs becauſe the (0d! igor [145 thereby difab::d himſelf to verto: m the Condition in ſuch a Plight as 
he i | dat have don e it w wen ogg Oblig tion was made. Poyh. 110. pl. 6. Mich, 38 & 39 Eliz. per 


fa Man grant an Advowſon upon Condition that the Grantee ſhall 
22: hs the ſame to the Grantor in Tail, in this Caſe if the Church be- 
ine void before the Regrant, or betore any Requeit made by the Grantor, 
he 1may take Advantage ot 'the Condition; becauſe the Advowſon is not 
in the ſame Plight as it was at the Time of the Grant upon Condition, 
and fo it was refolved ; theretore the Grantee in that Caſe at his Peril 
muſt regrant it before the Church become void, or elle he is diſabled; 


Z otherwiſe he has Time during his Lite it he be not haſtned by Requeſt. 
H C Litt. 222. b. 

FJ 10. Lellee for Years covenanted to. do for Leffor- all reaſonable Works 
AZ with his Carts, Carriages, and otherwiſe as he ſhould require; and in Co- 
E venant brought by the Leſtor, he altigned the Breach, that he had re- 
quired the Leſſce to carry 3 Loads ot Coals tor him to ſuch a Place, 
which he refuſed to do, and did not do it. Leſſee pleaded that he had no 
Carts or Carriages at the Time. Leſſor demurred. Jermin held that 
the Leilee is not bound to keep Carts to ſerve the Leſſor; but when he 


has, then, it the Letlor requires &c. he is to do it, and ones ſeem'd to 


incline to in line to chis Opinion. Lat. 202. Mich. 
V. Veiey. 


2 Car, Manners | 


3 A Bond ty a * 5dow was condition d to nate farther Af trance of 


: Lands &c upon Requelt at the Charges of the Obligee. The Obligee 
tender d an Aſſurance which differed in the Limitation of the Eftate from 
4 what was mentioned in the Condition, wbereupon the Widow refuſed to 
n n it, and afterwards married ; Tne Queltion was, whether the Mar- 
d riage was a Breach of the Condirion, and it was argued that it was be- 
5 caute ſhe cannot execute any Conveyance now but by Fine, and it being 
ch 


to be done at the Charge of the Obligee, he may now be put to more 
Charge, whereas had the been ſingle, the Obligee might have been con- 
rented with a Feotiment, or a Leaſe and Releaſe, but ſlie is now diſa- 


bled by her own Act to convey the Lands in the lame Plight they were 
Js In before ſhe married, and Conditions muſt be performed in every Cir- 
Jb- cumſtance where the Delault is in the Party herſelf. The Court ad- 
1 18 viied rhe Defendant to make a good Conveyance, that being the Intent 
ol the Parties; And here the Obligee it prejudiced by the Marriage, 
ich and put to greater Charge tor the Conveyai: ce. Hard. 463. pl. 1. Trin. 
t it 19 Car. 2. in the Exchequer. Edwards v. Owen. _ 
uts 12. It Leſſee covenants to leave all the Timber which is growing on the Skin. 40. 
Land leaſed upon the Land at the Fad of the Term, it Leſſee cuts it down, in pl * 
not though he leaves it on the Land, it is a Breach of his Covenant. Raym. S.P Arg. 
yer. 464. Paſch. 34 Car, 2. B. R. in Caſe of Griffith v. Goodhand. per Cur. 
13. If I covenant to deliver ſo many Yards of Cloth, and I cut it in So it a Co- 
any 


Pieces and then deliver it, it is a Breach of my Covenant; for the Law n be 
regards the real and taichtul Pertormance ot all Contracts, and diſ- e el 


Horſe, and 
countenances all ſuch Acts as are in Fraudem Legis, Raym. 464. Paſch. 8. 
34 Car. 2. B. R. in Cale of Griffith v. Goodhand. per Cur. fendant poli- 
| ſons and 
then delivers him, Covenant lies. i 


Arg. Skinn, 40. in pl. 8. 


og 
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1 (B. c) How to be perſormed; [or rather, in what Caſe; 
3 it cannot be performed by reaſon of the] Obligor, or 
Peeoffee being] diſabled. ¶ Though re- enabled after. 


ab!. 


1. IF a Day be limited to perform a Condition, if the Obligor once 

I diſables himſelf to perform it, chough he be enabled again be- 

fore the Day, yet the Condition is broke. 21 ED. 4. 5. 

Sp. 5 Rep. 2. As if the Condition be to inteoff betore Michaelmas; if before te 
8. _ os Feaſt he inteofts another, though he after re-purchales, yet he cannot z 
be & Perform the Condition. 21 E. 4 55. | Tr un nn "ol 


Fit Bar. 264. becauſe he was once diſabled to make the Feoffment. 


$.P. where g. So Where no Time is limited, if the Obligor once diſables hin. 
 Jinired by M16, he is perpetually diſabled, 21 E. 4 54 bm. 
the Parties, but the Time is appointed by the Law. Co. Litt. 221, b.. P. by Fenner 5 and the 
Court accordingly, Bulſt. 117. Paſch. 9 Jac. Anon. N | ; 


4 As if the Condition be, chat A. fhull ſuffer B. to recover j1a_ 
Formedon brought by B. againſt A. and char chen B. thall injeoli A. 
it B. be nonſuit in this Formedon, he hath dilabled himlelt to re. 

-..___ cover and make the Feotment. 21 E. 4. S. 
Lu. S. 353. $5. Ik Feoffee upon Condition to 1nteofl another infeofts a Stranger, 
5%. this 18 a Forfeiture, becauſe he hath Diſabled himſelf, 19 Þ, 6. 
if the Feof- 34. b. V ** Ces, 5 1 | ea 
: fre makes 8. ©. * 3 | 5 £ | | 

Leaſe for [ifke.— Co. Litt. 220. b. 221. a. If a Man is bound to infeoff B. by a Day, and he in- 
feoffs C. who infeoffs B. by the Day, yet he has forfeited the Obligation, for he ought to have done it 
himſelf; Per Keble. Br. Conditions, pl. 124. cites 4 H. 3. f 


6. In Debt, A was bound to B. by Obligation in 1061. upon Condi- 
tion that if the ſaid A after the Death of his Father, and within 3 Months 
after, made ſufficient Eftate in ſuch Land to a Feme, that then &c. Per 
Fiſher J. if the Baron after the Marriage had leaſed the Lands to a Hr. 
er for one Month, Remainder to the Feme in Fee; this had been a god 
ertormance of the Condition. Quære inde, tamen non negatur, Br. 
= 79). ET. (((( 5 
Co. Litt. . If a Feoffment is made by A. to B. upon Condition fo infcoff F. “. 
225. b. &. P. I fore a certain Day, and B. before the Day is profeſſed a Monk. A. may 
enter preſently into the Land, and notwithſtanding that B. is deraign'd. 
before the Day, yet the Condition ſhall not be revived. Perk. S. $01. 
Lit. S. 35% 8. §o if the Feoffee was Sole at the Time of the Feoff ment, and before 1h! 
Sk andthe Day, or the Condition perform'd, he takes a Wife &c. Perk. S. 801. 


Feoftor and 
his Heirs may enter preſently, becauſe ſhe will be intitled to Dower after the Death of her Husbarc. 
—— Co. Litt. 221. a. S. P. — And tho? ſhe dies before the Husband ſo as this Poſſibility took no H. 
feet, yet the Feoffor may re-enter. Co. Litr. 221. b. 10 Rep. 49. b. S. P. and ſays the Reaſon b, 


4 


that the Law has principal Regard to the Original and fundamental Cauſe. 


2 * A. Diverſity is to be obſerved between a Diſability for a Tyme on it 
t N 8 5 

J = Ae Part of the Feoffee, and on the Part of the Feeffor. Co, Litt. 221. b. 
ſays, immediately by the Difabiliry of the Feoffee the Condition is broken, and the Feofor may enter » 
but it is not ſo by the Diſability of the Feoffor or his Heirs, for if they Perform the Condition ain 


aſon 3 


VL 


enter N 
* un 


Execution ſued, for perhaps he will not ftie Execution. 44 E. 8 


the 


qD— — —— Y— — — ” —— 


— — — — 
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Condition. 
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1 Ss . * > . . * = 
if the lecoffor enter into Religion, and before the Day is deraigned, he may perform the Condition for 
1 \ Cint above mentioned; Et the de ſimilibus. Co. Litt. 221 b. 222. a: 

4% #xS\ : . 


to. It a Man makes a Feofrzent in Fee, upon Condition that if the 

Fruffer or his Heirs pay Too /. before ſuch a Day &c. The Feoffor [ before 
the Day] commits 71 reaſon, and is attainted and executed, now is there a ; 
Diſability on the Part of the Feoflor, tor he hath no Heir; bur if” the | 
Her be reftored before the Day he may pertorm the Condition, as it was 
reſolved Irin. 18 Eliz. C. B. in Sir Thomas Wtat's Cale, which 
Lord Coke ſays he heard and obſerved; otherwiſe it is if ſuch a Diſa— 
bility had grown on the Parr of the Feoflee. Co. Litt. 221. b. 

11. It the Feoffee is diſſeiſed, and after binds himſelf in a Statute Sta- 8. p re- 
ple, or Merchant, or Rec, ane, or takes Wife, this is no Diſability in ſolved per 
him. becauſe during the Diſſeiſin the Land is not charged therewith, tot, Gur. 


neither is the Land in the Hands of the Diſſeiſor liable thereunto. And Rep. 59. b. 


Mich. 40 


in that Caſe, it the Wile dies, or the Conuſee releaſes the Statute or Re- & 41 Eliz. 


cgnizance, and after the Diſſeiſee enters there is no Diſability at all, B. K. the 
becauſe the Land was never charged therewith, and therefore in that 34 Refolu- 


| Caſe the Feoffee may enter and perform the Condition in the fame ie 


5 f : | i : Winning 
Plight and Freedom as it was conveyed unto him. Co. Litt. 222. a2. ton's Cafe. 
. RE 1 | | —  ſenk, 


253. pl. 44. S. C. & S. P. reſoly'd. 


12. Where a perſona] Notice is neceſſary, and the Plaintiff by his Act in Comb. 299. 
l ſconding had prevented it, ſo that it could not be given, the Defend- &.. dur 
= | N n „ 2 
ant was not bound to ſeck the Plaintiff to give Notice. 1 Salk. 214. not appear:” 
Paſch. 6 W. 3. B. R. Nurſe v. Frampton. e FO ey 


— 


(C. c) JV hat ſhall be a Diſability. 


1. IF a Stranger recovers by Real Action againſt Feoffee upon Con: Br. Condi- 


I dition to re-inteoff; this is no Otlability of the Feotfee before ©1225, pl. 


26. Cites 


3. 9. b. | Fitzh. Entre 
. „ FFC „ congeable, 
pl. 33. cites Paſch. 44 E. 3. 8. S. C. — ee (A. c) pl. 3. and the Notes there. 
2. But if he that recovers ſues Execution, or enters upon the Feoffee, Br. Condi- 
the Condition is broke, tor he is diſabled, 44 ED, 3. 9. b. 


; | e ies &. C. 
—Fitzh. Entre congeable, pl. 33. cites Paſch. 44 E. 3. 8. S. C. 


2; So if after ſuch Recovery the Feoffee makes a Re-feoffment, and Br. Condi- 
alter he that recovers enters upon him, or ſues Execution, now the tens, Y 26. 
Condition is broke, and the Feoffor may re-enter. 44 Ed. 3. 9. b. . © 


—  Fitzh. 
Entre con- 


geable, cites Paſch. 44. E. 3. 8. 5. C 
4 Ik an Annuity be granted till he is promoted to a Benefice, if Br. Annuity, 

the Grantee rakes a Wile, the Annuity is determined, becaule by the [TS cies 
Parriage he is diſabled, & Lex non cogit inutile, ſcilicet, to proffer* © 
Tto him. 7 H. 4. 16. 
F. In Debt A. was bound to B. by Obligation in 100 1. upon Condi- 
tion thar 10 the ſaid A. after the Death of his Father, and within three 
Mor crier, made ſufficient Kflate in ſuch Land to a Fee, that then &c: 

Im im Ihe 
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1% Time it is ſufficient, for that they may at any Time perform the Condition before the Day; So it 
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tions, pl. 26. 


— 


Condition. 


The Obligor himſelf married the Feme; this is clearly a Forſeiture of 
the Obligation. Contra it the Obligee had married her. Br. Conditi 
ons, pl. 127. cites 4 H. J. 3. ; 8 
6. He, who is bound to carry my Corn, cannot ſay that he has uo Cart 
Br. Barre, pl. 111. cites 16 H. », 9. per Kebie. . x 
J. So where a Man is bouud to mow my Graſs, it is no Plea that he .};; 
no Scythe. Ibid. BN 5 


Fr (D. 0 What Thing will excyſe the Penalty of the or. 


: Bog nd mw ligation only. , 
ß  _ i q Ove 


Br. Touts 15 F the Condition be to pay a ſmall Sum, and the Obligee refuſes 
Temps Priſt, it at the Day; this ſaves the Penalty, but he ought to pay the 


J. 31. cites 
b. G. — ſmall Sum notwithſtanding. * 20 E. 4. 1. b. dubitatur. 22 E. 
The Sum 4. 26. e 1 e 
mentioned in ED „ N | 

the Condition is not loſt by the Tender and Refuſal, not only becauſe it is a Duty and Parcel of tue 
Obligation, and therefore is not loſt by the Tender and Retafal, but alſo for that the Obligee has 
Remedy by Law for the ſame. Co. Litt. 207 4. 


I. Br. * 2. So it ts, though * be a Place limited for Payment, and the 
a5 de Obligee refuſes it, O. 3. 4. Par. 150. 84. Contra 22 E, 4.26. | 
eco RB TRE. CCEEOnt s 
Temps Priſt, pl. 35. cites 5 H. 4. 18. S. P. [but it ſeems miſprinted and ſhould be ) H. 4. 18. as in Roll, 
and fo are the other Editions I Br. Tender and Refuſal, pl. 6. cites 8. C. [but the Point of the 
Penalty being ſaved does not clearly appear in either of the two laſt Books.] 5 


z. In Debt, if the Defendant be bound to the Plaintiff zz 2010. 1% ay 
10 J. ſuch à Day, and the Defendant tenders it at the Day, and he receives 
Part, and of the reſt he reſpites the Receipt thereof till Agreement be made 
between them; and after the Plaintiff” at another Day required Payment, 
and he refuſed, yet the Defendant ſhall not forfeit the Penalty, for this 
is faved by the firſt Offer. Br, Conditions, pl. 145. cites ) E. 4. 3. 
4. Where an Obligation is made, and afterwards a Defeaſance is made 
thereof if he pays a leſſer Sum &c. there by a Tender of the leſſer Sum 
the Obligor is diſcharged of all; but otherwiſe it is of an Obligation 
with a Condition to pay a leſſer Sum, Cro. E. 755. pl. 16. Paſch. 42 
— gs LS Je 


2 . i 4 - 


(E. c) . Perform d. At what Lime it ſhall be, if 0 [if 

an uncertain] Time be limited. And what not. 

Br. Obliga- 1. I the Condition be to pay when he comes to his Houſe, It ſhall a 
rion, pl. 36 I be pald when he comes there, and not before, 20 E. 418. x 


cites 20 E. _ | - 
4. 17. 8 C. and after the Words (when he comes to his Houſe) the Condition went on, viz. and at - U 


 chaelmas 5 l. and at St. Andrew's Day then next following 5 l. ard at Chriſtmas then next &c. 5 |. _ | 


„% 227 


5 « to the Words (Ard 5 1. at Michaelmas &c then next following) he ſhall pay it at the next 
PO Ke aller the making the Obligation by Reaſon of thoſe Words (then next following; ) for 
ha hoſe Words been omitted the Payment ſhould be at the Michaelmas next after the coming to his 
one: Quod tota Curia conceffit. | „ OR | 
| n it 112m be bound in 201 that if he goes to Rome that the Obligation ſhall be void, or if he infeoffs the 

Oblivee &c. in this Caſe he ſhall have all his Life to do it. Br. Conditions, pl. 14. cites 33 H. 6. 47 
hut Brook ſays, Quere inde and ſee T. 9. E. 4. 22. that upon Requeſt he ſhall do it immediately 


I>id. | 
2. The Condition is, that if Goods are efloined that then he fhall ſatisfy, 
that is, as ſoon as the Goods are eſloigned. Br. Conditions, pl. 14. 
cites 33 H. 6. 47. | 


1 
= 


— — 


* 


1 — 


(F. c) [ Performed. ] How, [and when. The Tine ot = 
being certainly fixed. And where a Refuſal or Accept- CANS 
_ mice ſhall be peremptory.| „ | e 


I. IN 19 Eliz. 354. 32. A Fine levied by Edward Barrowes to An- S. C. cited 

| Jo ihony Barrowes tu the Uſes in an Indenture, where was a 3 

Proviſo, if Edward Barrowes pays or tenders 20 l. during his Lite at 53 "HIM 

the Font Stone in the Church of S. to Anthony, that ir ſhould be to S. C cited 
the Uſe of Edward in Fee; by three Juſtices a Tender of the ſatd Cro E. 29s. 

Sum at the ſaid JÞlace ts void, if he gives not Notice to Anthony, 5. 9: ber bo- 

that he or his Oeputy may be there to receive tt, becauſe no Day 50 cited, 


| certain was appointed, = Ly dar 


d Tia ft ney 5 143.—8. C. 
cited 3 Bulſt. 306. Arg. —8. C. cited Arg. Palm. 434. S. C. cited per Cur. 13 Rep. 2. | 
Co. Litt. 211. a. §. P. and cites S. C. Cart. 93, Arg. cites 8. C. — Mo. 602, pl. 83 3. Trin. 


42. Eliz. in Canc. Lady Burgh's Caſe, alias, Burgh v. William, S. P. held accordingly by the Jud- 
855 or Serjeant's Inn in Chancery Lane, on a Reference by the Lord Chancellor, and ſo certified 

"Where an Eſtate is veſted to s eee the Tender of any Sum to any one, and no Time is limited 4 

in this Caſe the Tenderer muſt give Notice. Jenk. 325. in Marg. of pl. 39, . = 
So where an Obligation is conditioned to pay Money at any Time during his Life at a Place certain, the 

 Obligor muſt give the Obligee Notice on what Day he will pay it; but in this Caſe as well as in the 

| Caſe of a Feoffment as above, if at any Time the Obligor or Feoffor meets the Obligee or Felffee at the Place, 

he may tender the Money. Co. Litt. 211. a. —— 8, P. as to an Obligation, Cro, E. 14. pl. 1. per Cur. 


| Paſch. 25 Eliz. C. B. 


2. Where a Condition by the Expoſition of the Law is to be per- Br. Condi- 
formed upon Demand, yet he ſhall have a reaſonable Time to perform viene, pl. 


it atter Demand. 1 K 65. ces 
It alter Yemand. 15 Ed. 4. 30. 8. C. but he 


F „ 7 8 ought to do . 
it in as ſhort Time as he can.——(N. b) pl. 4. S. C. 


. [And] where it is to be performed in a reaſonable Time after 
Demand, by the Expoſition of Law, if upon Demand he refuſes, the 
Condition is broke, although he performs it after within ſuch reaſon- 

able Time qs wauld have been a good Performance, if there had been 
no Refuſal. 15 Ed. 4. 390. 1 8 
4. So ik the Condition be to do a Thing at a Day which ſhall be aſ- 
gned ; if he does not perform it at the Day alligned, he cannot per⸗ 
. 5. ifthe Condition be, that there ſhall be a Contract upon the Lik- * Br. Copdi- 
n er Diſliking upon the Diew [if he] once likes or diſlikes, he cannot [#05 1.35 
alter ir, for otherways there would be no End; but other ways it is : 


and alfy 14 
Where 1 


— 2 ma 
2 8 
— — _ 


Att. * 
I 


— * 2 _ — 4 
- 22 —— 8 Get n 
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220 Condition. 
1%: where a Day is limited, there if he likes or diflikes before the Daß 
Lag vet he may aiter if at the Day. 46 E. 3. C. b. 14 i), 8. 23. U. 


f Fi:zh. H. Dett pl. 13 3. cites S. C. 


— „* * * 2 5 ” 
* 


(G. c) [Performance.] What will excuſe the Perform. 
5 ance of a Condition. 
5 Ace of Cod. . 
And how he ſhall perform it afterwards. 


Co. Lit 1. D Egularly, if a Condition, which was poſſible at the making 


206 4.5... N thereof, becomes impoſſible by the Act of God, the Dijinz. 
Is .oooo.Þ.--Þ-OO 


made upon _ J 8 
Condition that the Feoffee ſhall go to Rome &c. and he dies in the Voyage, I may re-enter, hecauſe 
the Condition is not perform'd. Br. Conditions, pl. 55. cites 19 H. 6. 67. 73. J. per Paſton - 

See pl. 8. and the Notes there. See (1. Ss | | | 


„G. pl. 2. If a Man be let to Mainprize, ft is a good Plea at the Day 
J ink when the Manucaptors ought to have the Body xc. for the Bait 
Viainpriſe, Captors to ſap, that he who was let to Mainprize was dead betore 
pl. 24. cites the Day, ſu that they could not have his Body at the Day. * 21 
S. C. E. 4. Jo. b. Curta, Contra + 21 E. 3. 51. b. ſcilicet, that this cannot 
Le : be averred by the Yanucaptors, but it ought to come in by Retura 
ear be. Of the Sheriff upon a Capias againſt him and the {Banucaptors, 


appear be- 


fore ſuch a | %%%ͤ́?;¹ If 55 „„ 
Day, if A. dies before the Day &c. the Bond is ſaved. Arg Palm. 514 cites 31 H. 6. Bar. pl. 69, 
Condition, that J. 8. ſhall bring Sureties, and J. S. dies, the Bond is diſcharged, Ibid. cites i 


H. J. 2. 


Crco. E 199, 3. But it is clear by theſe Books, that his Death excuſes the Pa 4 

pl. 25. 5 © nucaptors, Mich. 32, 33. Cl. B. R. between Warter Plaintiff, | 

0111 and Perry and Spring Defendants, per Curiam. 3 

it no Plea that the Principal was dead the Day of Judgment given; becauſe it goes in avoiding the 

| Judgment, and proves it to be Erroneous, which cannot be avoided but by Error; but that they 

* might plead the Death of the Defendant before the Sci. Fa. and after the Judgment, for then they 
Could not bring in the Body; but afterwards the Plea was received, beecauſe they cannot have 4 

Writ of Error to reverſe the Judgment, — 2 Le. 101. pl. 125. S. C. ſays it was ruled, that the 
Defendant ſhould be Sworn that the Plea was true. See tit. Bail. (Y) per totum,— | EO 


* Firth. AL 4, Tf A. agrees with R to give him eight Marks, to ſerve him 
| te pi: 192- three Years, and becauſe he hath not the Yoney ready, in Surety ot 
e Payment he enfeoffs him of Lands in Fee, Upon Condition, to con- 


| 
a* Br. Con- W | hit St 
ditions, pl. nue till the eight Marks are paid, cc. and after A. dies within t 
106. cires S three Weeks After this Agreement, pet his Ocath ſhall not crcule ; 
Cc. nd » the Payment of the eight Barks; for the Heir cannot enter velore ; 
$1. to B. on U. * 21 All. Dl. 18. | | | þ 5 ; U 
his taking | ET Tn We EN pw FC arent nat ans 3 b 
A. to be his Apprentice for 3 Years; and A. died within 5 Weeks, yet the Heir of A. cannot enter 
till the 31, is paid, but after the Money is levied he may, Brooke ſays, Quod nora ; for the Conaltt- Cl 
on on the Feoffment was only for the 8 J. and not for inſtructing A.—— Br. Aſſize pl. 239. (2:9 tl 
| | 4 


Cites 8. Cn ——_ 


5. N 


doit. 


& Jac, B. R. between Lawrence and Twentiman, per Eurem 98 
1 he Disjunctive, in Cro. E 398 
| Wurd the Party hath an Election which of them to perform, = pl. 5 | in 


* 


Condition. ä 


5. If A. recovers a Debt againſt B in Banco, and B. brings a Roll. Rep. 
Writ or Error, ànd finds Manucaptors tu prulecute with Effect, and 8 
alter dies betore the * Return ot the Writ. This Act of God will —_— 
excuſe the Manucaptors. Pill. 13 Jac, B. R. between Sir Tho. 


gainſt the Bail, rhe Court thought that the Plea was not good, and Judgtnent was gien for the Plaintiff 
accordingly againſt the Manucaptors. 8 


6. Tf a Man becomes Bail for another in an Action, and after See tir. Bail 


the Plaintiff recovers againſt the Principal and the Capias againſt him (C) pl. 1. S- 
is returned Non eſt inventus, and this ig fled „and after the Principal N . 
dies before any Scire Facias ſucd agatnſt the Bail; yet this ſhall note 

ercuſe the Bail, in as much as he died atter the Captas returned 
and filed; (yet it ſeems, that after this, and betore the Return of 

the Scire Facias, the Bail is excuſed de Gratta, by bringing him 


. | In.) Trin. 5 Jac. B. N. between Timberly, and Boothe, adjudged 
upon Demurrer. FFC 


7. But, otherwiſe it had been if he had died before a Capias re- See tit. Bail, 
turned or filed. Trin. 5 Jac, B. R. agreed per Curtam Mich. (C) pl. 2. 8. 
2 Car. between Caf and Others Plaintiffs, and Davies Defendant 


adjudged upon Demurrer, in as m uch as it was a avenged oO 


by the Plaintiff in the Scire Facias agatnff the Bail, that there was a 
E Captas returned againſt the Principal before his Death, which 
ought to come in of his Part, and then was cited by Juſtice Jones, 


43 Eltz. B. B. between Hobbes and Doncaſter, adjudged, That the 


de Dat. the Principal before the Return of the Capias viſcharges 


8. Ik a Man covenants to do a certain Thing, before a certain If a Condi. 
Time, though it becomes impoſſible by the Act of God, this ſhall bon >< rofl 
not excule him, in as much as he hath bound himſelf preciſely to Pine one 

VVV 5 making it, 


J. 8. and afterwards It becomes impoſſible by the Act of God, or of J. S As if J. S. dies, « infeoff 


: 48 ies, or enters 
into Religion by the Day, the Obligation is ſaved by the Condition, Br. Obligation 45. cite 
E 4. 2. by the Juſtices, ———Co. itt. 206. a. Ts 1 5 bo igation, pl. 45 Cltes 2 


9. Ik a Wan, for a certain Conſideration given by A. aſſumes 
to deliver to A. certain Goods in London ; 


h Though he after puts the 
Goods into a Boat to carry to London accordingly, and in going 
Boat 1s overturned by the Violence 


the urn y th ot the 'Tempeſt and Water ; 
bo this ſhall not excuſe him in an Action upon the Caſe upon this 
2 Tr. 32 El. B. R. between Tomſon and Miles, per 


10. Tf a Man covenants to build an Houſe before ſuch a Da 


I after the Plague is there betore the Day, and continues there till 2 
de Day, this ſhall excuſe him from the Breach of the Covenant, 
| 3 11 the not doing thereof before the Day, for the Law will not com- 


a Man to venture his Life for it, but he may do it after. 


11. If the Condition conſiſt of two Parts in t 


Trin, 
ch poiſible at the Time of the making the Condition, and - 37 Eliz. B. 
comes impoſſible afterwards by the Act of Nr. 


God. This ſhall excule Lagbrer 
{Performance of that and the other alſo, for otherwiſe þis Electi- 8. C tbe 


dn thould be taken away by the Act of God. Co. 5. Laughton 22. Condition 
| = R. aliered his Wifes Lands; if 


then during her Life be purchaſed other Land "of W . 

: nds; aſed other Lands 

i, * Annual Value to his Wife, and her Heirs; or do, or mal leave her by his Jaft wil 

15 8 * by making her Executrix, or in a Legacy, that then &c. R. alien d the Land The 

we died, living R. who neither in her 1 time, or ſince her Death purchaſed other Lands: all 
nn 


» 


C. the Noteg 
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230 Condition. 

5 5 . 33 
the Juſtices re% ved that the Obligation was not forfeited; for the Condition is expreſs, that R 
f-rm it at any Time during his Life, and the Impoſſibility thereof, being by the Act of Gog 2 
not turn the Obligor to any Prejudice. So as now being prevented of Part of the Time, he j; Dit 
charged from performing it. But cen the Law appoints a Man Time to do a Thins during } js Life 5 
cught at his Peril to perform it, or otherwiſe his Obligation is forſeited. And when one has Electiog 
to do one Thirg er another before a certain Time, and by the Act of God it is become Impoſſible ky 
perform the one, the Law will privilege him from the other, that the ſhall not forfeit his Obligation vu 
the Non performance thereof. But Gawdy conceived that the Obligation was not forfeited, but th 
. onght during his Life to purchaſe Lands to his Wite's Heir, or otherwile the Obligation will K 
torfcited; But the other Juſtices were e contra in that Point; and Judgment for the Defendant ni: 
Mo. 357. pl. 485. Faton's Cafe. §. C. adjudg'd for the Defendant; beeaufe the Condition of th 
Obligation, was for the Benefit of the Obligor, to give him Election to purchaſe other Land, or 3 
leave Morey, or Goods; which Election he is prevented of by the Death of his Wite, which ; 
the Act of God, and ſo in Law a Diſcharge of part of the Condition, and then the whole Condition 
aud Obligation is diſcharged. —— Poph. 98. S. C. but is only ſtared there.— S. C. cited Palm 
515. 516. Arg ——= 58. C. cited Arg. Mod, 265.——-—S. C. cited 2 Jo 96. per Cur.— ; Mod. 
33. Arg cites S. C. and ſays it was inſiſted that the whole Intent of the Condition was to provide a 


Security for the Wife, ſo that ſhe Dying before K. the Non-pertormance could hurt no body, there 
being no manner of Neceſſity that any Thing ſhould be done in order to it after her Deceaſe, 


1 Salk, 170. pl. 2. the Ground of Laughter's Caſe was denied to be Univerſal. —S. C. cited by Powell. 
I. Lutw. 694. Trin. 9 W. 3. and ſaid, that Laughter's Caſe is good Law, but the Reaſon thereof | 


given in 5 Rep. has been denied. And Treby, Ch. J. ſaid that Dolben, J. had informed him, that 
the Reaſon of Lavghter's Caſe hzd been denied in a Caſe when Seint- John was 2 . of C. B. and that 
2 of the judges in that Caſe, had ſpoke with 2 of the Judges in Laughter's Caſe, who affirmed to 


them that no ſuch Reaſon was given fer the Reſolution in Laughter's Caſe, —Ld, Raym. . 
Treby. Ch. J. cited the Affirmation of Seint-John as to Laughter's Caſe, yet the whole Court held 


that the principal Caſe of Laughter was good Law.— 


b cat. x2, [Bur] IF a Condition confits of ti Parts, of which ne 
tions pl. +7- was not polfible ar the making of the Condition to be performed, je 


Cites 21 E. 4 


29. 5 C-— ought to pertorm the other. 21 E. z. 30 Co. 5. Lavghton 22. 
And the per- „ | „ „ 5 | 8 855 
forming the Part which is poſſible is ſufficient; per Popham and Clinch, Cro. E. 780. in pl. 14. Mich, 


2 E. 8 29. becauſe the other is not poſſible, for he cannot have an Heir during 


S. C. & S. P. his Life, and ſo he had nor any Election. * 21 E. 3. 3o, Co. 5, 
ene Laughton 22. e 5 e | | 


Plain pulatibe, and his Heirs, ſhall have the Signification of a Disjunctuve, 


but S. P. 5 NG | | „ | 
does not appear Br. Conditions, pl. 124. cites 14 H. J. 3. per Jay, that in ſuch Caſe he“ may it. 
feoff the other. All the Editions of Brooke are (may) but the Year-Book is (ſtall) 


infeoff ] —— Bendl. 35. pl. 56. Paſch. 4 E. 6. S. P. held e contra by Mountague Ch. J. of C ;. 
and he ſaid that this was Weſton Browne's Caſe, but cites Litt. Tit. Eſtates, that other wiſe it is 
Feoftment upon Condition. 33 


To. 171. 16. Ik the Condition of an Obligation be, That whereas 1 Il 
p! 6. Wood rjage Is intended between A. and B. it the ſatd Marriage takes" 
Hy E. tect, and ik B. the Wite ſurvives A. and does not receive 300 J. ol = 
folved Una by his Will, or, by the Cuſtom of London, within three Months ace! 
Voce, that the Death ot A. that then if the Obligor pays to B, or her _—_ 
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Condition. 
$5521. within tix Months after, the Obligation ſhall be vold. And the Plaintit 
utter the Marriage takes Effect, and B. ftirvives A. and dies with. t 40 
in three onths, without receiving any Thing of the fatd zoo 1. BY the Condi- 
the Will of 4. or by the Cuſtom of London ; it ſeems the Death of tion is in 

B within the three Months ſhall not excuſe the Obligor to pay the che Diſ⸗ 


5001. to the Executars of B. becauſe it 1s not any disjunttive e 
Condition, of which the Obligor Hath any Election to do the one or tiagency, 
the other. But the Condition ts, That if a Stranger does not viz. char if 
pay ſo much within a Time, that he himlelk will pay another Sum che Mar- 

Io that the Dearth of the Party who is to receive from the Stranger ſhall Ee“ 


| 1 . Effect, and 
not ercule the Obligor. Trin. 3. Car. between Te and.... the fad B. 
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ores | 5 | does not 
receive 2001, within 2 Years after his Death, either by his Will, or by the Cuſtom of London, and 
the ſaid B. dying within the ſaid 2 Years, making it become impoſſible by the Act of God, that this 

a = Part ſhould be perform'd, there fore the Obligor is not bound to perform the other Part. Palm. 
. P 513 8 C. and at firſt 3 Juſtices were of Opinion for the Plaintiff. But after further Argument, the 


3 whole Court was againſt the Plaintiff, becauſe the Performance is prevented by the Act of God; for 
„ the Feme ought to receive ſo much, and not to have ſo much left her. by the Baron only; and the 
2 Court ſaid that a Difference taken by Noy (of Counſel for the Plaintiff) is not Law, viz. that where 
0 it is in Election of the Stranger, that there, though Part becomes impoſſible by the Act of God, the 
1 Condition is not diſcharged ; for it is diſcharged by the common Caſe of Bail who enter into Recogni- 
2 TANCE to pay, or that the Principal ſhall render himſelf, in ſuch Caſe if the Principal dies the Recog- 
0 nizance is * (not) forfeited, Noy anſwered that here it might be impoſſible, upon the Death of the 
| Bron, as to both Parts; becauſe the Baron has left nothing by his Will, and perchance there is no- 
| thing left for the Feme to take by the Cuſtom, and conſequently the Opligation forfeited immediately. 
| But per Cur. this does not appear the one Way or the other, and ſo is out of the Caſe ; whereupon 
ne Judgment for the Defendant niſi &c. : | = SEE | 
ie Yo It ſccms the Word [not] is omitted by the Error of the Preſs. | 
17. There is a Diver/ity between a Diſability and an Impoſſibility 3; As This Caſe | 
"RY if I am bound to preſent F. S. before Mich. &c. to the Church of B. and mA. 34 .M 
| . S. in the mean Time matries, yet the Condition is not diſcharg'd. Debt by . 1 
Palm. 514, 515. Arg. cites Fitzh. Dette, pl. 164. | 1 Clerk on fl 
| he . „ N a ge 8 TO tie Bond | */ 
106 the Patron pleaded the Clerk's taking a Wife before the Avoidance, and that ſo he was diſabled to 1 
es, take the Church; but by Hengham the Patron is not to judge of this, but he ought to have preſented i 
I him to the Biſhop, who ought to demand if he was convenable [capable] or not, and then the Patron | 
. 5. had becn quit. Fiezh. Dette, pl. 16. 33; I nr ot x 
13. Where a Man is bound for the Appearance of NV. N. in Banco, Br. Condi. bil 
there if he dies before the Day, the Bond is ſaved. Contra it he be Jans tions, pl. 52. bi 
ce Of guijhing in Priſon. Br. Conditions, pl. 150. cites 8 E. 4. 12. 13. per K 8 8. "a 34 
olige / ne V Linien . 
3 CV 19. There is a Diverſity where a Condition becomes impoſſible by the 4 
actuve, Atl of Ged, as Death, and where by a 3d Perſon [or Stranger] and ] 
- where by the Ohligor, and where by the Olligee; The firit and laſt are ; 
befote 


= fuſicient Excuſes of Forieiture, but the 2d is not; for in ſuch Caſe the 
x the Bu Obligor has undertaken that he can rule and govern the Stranger, and 
„ Win che 3d Cale it is his own Act. See Br, Condirion, pl. 121. cites 4 H. 
73. per Brian Ch. J. Os ns 07 OO Lee Says 
20. Debt upon Obligation; the Defendant ſaid, that it is indorſed up- 
on Condition, that if J. S. comes to L. before ſuch a Feaſt, and brings two 
 Sureties with him, to be bound to the Plaintiff in 40 l. that then &c. and. 
that before the ſaid Feaſt J. N. died, Judgment &c. and a good Plea per 
tor, Cur, And as to the Time betore the Feaſt it is not material, for all 
this Time is the Defendant's, for if he does it in the V igil of the Feaſt 
it is ſufficient. Br. Conditions, pl. yo. cites 15 H. . 2. 


21. It I am bound by Bond to infeoff the Obligee at Mich. and ] die le- 


ot 4 fore Mich. my Executors ſhall not be charged with it; tor the Condition is 
hs oi become impoſſible by the Act of God, becauſe the Land is deſcended tothe 
c CULV? 


Heir, 2 Le. 155. pl. 189. 19 Eliz. B. R. per Cur, in the Caſe of King- 
well v. Chapman. 
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232 Condition. 

2 Len 55. 9 22. In Debt, the Condition reciting that there were divers Contro\er 
E. 2 ſies berwixt the Plaintiff and J. K. a Stranger, who ſubmitted themſelies 
1 to the Award of J. C. the Deſendant bound himſelf in 200 J. to the 
10 Ell. Plaintiff, that F. K. ſbonli perform the Award on his Part. The Arbi- 
B. R. the trator awarded, that F. K. ſhould pay the Plaintiff 30 l. viz. 20 l. at Foſter 
S.C.held and 10 l. at Mich. next. The Detendant pleaded Payment of the 20 l 


cording» at Eaſter, and that F. K. died before Mich. All the Juſtices held that 
the Sum a- the Obligation was forfeited, but no Judgment was given in the Caſe, 


warded is hecauſe the Penalty was great for ſo ſmall a Duty. Cro. E. 10. pl. 6 
N A N Mich. 24 & 25 Eliz. C. B. King well v. Knapman. ; 
if the Condition of the Bond had been for the Payment of ir. 2dly,; Becauſe a Day is appointed for 


the Payment of it, and cites 10 H 7. 18. 3dly, The Executors cannot perform the Condition. — 


8. C. cited per Cur. Raym. 415, 416. Mich. 32 Car. 2. B. R. 


23. Husband bound himſelf in a Bond conditioned, that he and þ;; 
Wife, upon the reaſonable Requeſt of the Obligee, hould levy a Fine &c. 
The Requeſt was made when the Wite was lick and could not travail. 
The Court thought it not a reaſonable Requeſt during her Sickneſs: 
and if ſhe is exculed the Baron is excuſed alſo, becauſe in ſuch Caſe he 
and his Feme cannot levy the ſaid Fine, and Joint-Conuſance is intended 
by the ſaid Condition, whereupon Iſſue was taken on the Sickneſs, My, 
x24. pL %% Paich. 25 Fliz. Anon, . . 


24 A. covenants that B. ſhall make ſuch reaſonable Aſſurances &c. to 


D. and his Heirs, as D. or his Heirs ſhould reaſonably deviſe or require, 
D. required a Fine. B. came before the Juſtices to acknowledge it, but 


B. was Non compos, and the Fuſtices would not take the Conuſance; the 


Condition is not broken, the Words being General ; bur it the Words 


had been Special fo acknowledge a Fine it would have been otherwiſe, 


L.e. 304. pl. 432. Mich. 32 Eliz. C. B. Pett v. Callys. 
Cro E. 27. 

5 2 Award (hould be then made, then he ſhould come into the Porch of the Guill. 
ger Jus. hall in Norwich, the j Sept. and there ſtay two Hours, to be arreſted again 


tices upon 


Sb ee Death it was adjudged, that the Money ought to be paid at Mich. Mo. 357, 
of J. S. be- in pl. 485. cites Mich. 34 & 35 Eliz. B. R. Crapp v. Field. 
Time of his being to go to the Guildhall Porch to be good; becauſe by the Act of God he is depriv'd 


5 of his Appearance, and fo his Bond ſaved, though he pays not the 10 J. For he had Election to do the 


one or the other; but they would adviſe. 


286. Bond fo pay 20 J. before the 1ſt. of May, or marry J. S. before the ; 


Iſt of Auguſt, if J. S. dies before 1ſt. of Auguſt, yet the Bond is for- 


feited; Per Walmſley. Cro. E. 864. pl. 42. Mich. 43 & 44 Eliz. CB. 


in Caſe of More and Morecombe 
27. If a Condition be, that if the Mortgagor or his Heirs pay ſuch a 
Day &c. and he dies before the Day without Heir, whereby the Condition 
becomes impoſſible to be performed by the Act of God, the Eſtate ol 

the Mortgagee is hereby become abſolute. Co, Litr. 206. a. 
28. A Bill ro be relieved againſt a Bond of 3001. conditioned to pay 15 . 
per Annum during the Plaintiff's Life ; but the Plaintiff pretended, that 
the ſaid Bond was tor the Performance of an Agreement which was by 


the Death of the Plaintiff become impoſſible to be performed, and fo tle 


Bond ought to be diſcharged. Decreed the Plaintiff to pay the 15 l. FE 
Annum, and Arrears with Damages. Chan. Rep. 149. 27 Car. 1. dt. 


Nicholas v. Harris. ; 
N 20, J 


25. The Condition of a Bond was, that F. S. a Stranger, ſhould ani 
pl. 9. Trop to an Award, if it be made before the laſt Day of Auguſt next &c and i 72 


at the Suit of the Obligee, or ſhould pay to the Obligee 10 l. in that Percb 
the firſt Mo- on Mich. Day next after. No Award was made by the Time, and J. S. the 
tion Concelv- Stranger, who Was to perform theſe Things, died | before the ) Sept.] yet 
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Condition. 

: 10 10 I hebt upon a Bond conditioned to gi Sectrity by a certain Day 
as the Chamberlain of London ſhould appoint, De fendant pleaded that 

chere was no Chamberlain of London at the Day, Adjudged on Demur- 

rer tor the Detendant. Vent. 186. Hill. 23 and 24 Car. 2. B. R. Sands v. 

Rudd. I | CS 2 f | 

zo. The Condition of a Bond recited, that N. was indebted to the Keb. 538 

Plaintiff in Jol. by Bond, and the Deſendant became bound with him that Pl 34 Hill, 

bs ould pay the Money on or before the 25th December, or that the Defend- ?* & 29 
he ſhould pay the Moncy on or before the 25th December, or that the Defend- (. 

he / 4 l JJ 8 3 r. 2. B. R. 
ant, on or before the ſaid 25th December, fhenld render the Brady of W.ms S. C. & 
ſo as the Plaintiff might declare againſt him in the Cuſtody of the Officer per Cur. 
bet Hillary Term. The Detendant pleaded, that I. died before the 25th here is an E- 
of December. The Court held that there was no Diftercnce between this es "rep 
Caſe and that of Laughter v. Manor, 5. Rep. 21. and gaie Judgment x ayghter's 
for the Detendant Quod querens nil capiat &c. 2 Jo. 95, 96. Mich Caſe, and 
29 6 B. R. Warner v. White. | | | | one Part be- 


: s 
— —ũ—— — — —— — ¶ —̊—E4 


EEE, 


ing become 


impoſſible the Bond is ſaved ; Et adjournatur, —Tbid. 55 1. pl. 49 Paſch. 29 Cur. 2. B. R. the Court 
inclined ſtrongly that the Defendant was excuſed by the Death of W. Sed adjornatur.- Ibid. 


--o pl. 9. Trin. 29 Car. 2 6. R. adjudged for the Jefentant; Niſi. 2 Mod. 201, 202. Arg cites 
8. C. but ſtates it that W died after the 25th December; but before the Term, avd held that the Bond 
was not forfeired ; becauſe the Obligor had Election to do the one or the other, and the Perlormance of 
the oue becoming impoſſible by tae Act of God, the Obligation was ſaved. 


31. Condition that A. (a Stranger) ſhall pay ſo much ſuch 4 Day, or 


perionally appear ſuch a Day ar Ten in the Morning ar B.'s Houſe ; tho' 


Atgrotns fllit ex Viſitatione Dei &c. is a good Plea as to that Part of the 
Digi unct ive, yet being in the Caſe ot a dtranger the other Part ought to 


be performed. Raym. 373. Trin. 32 Car. B. R. Topham v. Pannel. 


32. Debt upon Bond conditioned fo give the Plaintiff a true Account 
of a/l Money received by him &c. by the 28th Day of November c. or ren- 
der his Body to Priſon at the Plaintiff 's Suit in any Action he ſvall then 


commence againſt him, then &c. The Detendant pleaded, that he was 41. 


2way's ready to render an Account; but farther, that the Plaintiff had not 
commenced any Action againſt hun ad vel ante 28th November pred”, where- 
pon he mig ht render himſelf to Priſon 3 The Plaintitf replied, that zoo I. 


Was due to him &c. and that after the ſaid 28th November (viz.) 12 A. 
prilis, he ſued out an Original in Account ; and the Defendant not appearing 


he ſued out a Capias, whereof he gave the Defendant Notice and required to 
render himſelf according to the Condition. Upon a Demurrer Judg- 


ment was given per tot. Cur. for the Defendant; becauſe he being to do 
the firſt Act, has Election either to give an Account, or render himſelf 
on the Action. Beſides, the Breach is not well affigned, for the Delend- 


ant is not obliged to render himſelf on an Action which ſhall not be ſued 
againſt him 28th Nov. the Word in the Condition being (then commenced) 
and is not to be conſtrued then, or from thenceforth; tor that would be 


do give the Plaintiff Liberty to commence an Action at any Time during 
his Lite, and Conditions are always made for the Advantage of the Ob- 


ligor. 3 Lev. 137. Mich. 35 Car. 2. C. B. Stanley v. Fern. 
33. One deviſed to his eldeſt Daughter, upon Condition ſhe ſhould 4 Mod 66. 
marry his Nephew en or before ſhe attained the Age of 21. and the Nephew &. C. three 
died young, and the Danghter never reftiſcd, and indeed never was requir- was nt be 
ed to marry him; and atter the Nephew's Death, ſhe being about 17, = Tode. 
married J. S. and it was adjudged in C. B. and affirmed in B. R. that ment, but 
the Condition was not broken being become impoſſible by the Act of God, Cregory e 
I dalk, 170. pl. 1. Trin. 4 W. and M. in B. R. Thomas v. Howell. Fe 


Vent. 301. 


the Judgment was aſſirmed If there be a Condition (ule went; whi ec rf 
. 5 a 8 | 7 ful It, ich becomes imnothble by th 
Act of God, this excuſes and diſcharges the Condition ; 41 7 W 


ug Rule in Law, for Lex non cogit ad Impoſſibilia. 


Ooo 334. Con- 


B 2 08 2 Om 


per the Maſter of the Rolls, Trin. 1-1 t and fad 
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IJ. who ſaid 


| ter's Cale, | 


the Court - 


234 Condition. 
Ss 6 SY 34. Condition was to make Obligte a Leaf for Life by ſuch a Dar a 


Day 100 J. to him; Obligee dies before the Day, his Executors mall 
that it had have the 100 l. Per Treby Ch. J. and the Ground of Laughter's Cat. 
been reſol- was denied to be univerſal. 1 Salk. 170. pl. 2. Mich. 9. W. 3. C. 
ved ac:or- Anon. | | | 7 FE C. B. 
Wi | | | 
e of Seint- John Ch. J Lutw. 694. Trin. 9. W. 3. 8. P. by Powell J. Ibid. —S. P. nid 5 
reby Ch J. to have been N accordingly; in Time of Seint-John Ch. J. Ld. Raym. Ren ,./ 
280 and the Reporter adds a Nota, that this Caſe ſeems to be undiſtinguiſhable in Reaſon from Lau: 


But ſee pl. 35. Where a Condition is in the DisjunFive. if on 5 
. unctive, if one Part becomes im. 
34 ſupra, poſſible by the Act of God the Obligor is diſcharged from Performa 


an Excevtion 


| t6 this Rule, of the other Part. Arg. 10. Mod. 268. Mich. 1 Geo. 1. B. R. 


a pre _ 


ä 


— 


(He) [What will excuſe the Performance.] = 


* Atts of the Low. 


1; IF an Annuity be granted upon Condition, that the Grantee ſhi! 

I be Attorney of the Grantor in all Pleas ; if he be after made She- 

riſt, pet this ſhall not ercuſe him from the erkormance of the Con 

dition, but he ought to be his Attorney, otherwiſe the Condition 
hall be broke. 5 Ed. 2. Annuity 4 3 

Cro. J. 39% 2. If A. deviſes Land co B. and his Heirs upon Condition, chat he, 

pl 5 8. C his Heirs and Aſſigns, with the Iſſues and Profits of the Land, ſhall 


| — pay yearly ſo much for certain charitable Hits, and les, and after 


Rep. 136. the Deviſee dies his Heir, within Age, and in Ward ot the King, the 5 
pl. 18. 5. C. Papment ſhall be excuſed during the Time the King hath him m 
Ward; for by the Intent of the Condition the Payment ought to 


Sec te in- e made with the Iüues and Profits, which are translerred by Act in Lay 


cline that 


the Condi- to the King. Ur, 12 Jac, B. R. between Sade and Toinſon, adjugedl. 


tion was 


not broken —Ibid. 198. pl. 1. S C. adjudged per tot. Cur. for the Plaintiff; but Crooke J- wol 


a Diverſity between a collateral Condition, and a Condition which limi's it to be paid out of the Profs 


of the Land; for had it been collateral it muſt have been paid notwithſtanding the Wardſhip, — 
3 Bulſt. 58. S. C. Crooke J. ſaid the Difference will be between this Caſe and a Sum in Groſs, which is 


certain... Hard. 16. cites 8. C. | | 


3. If the Leaſe was upon Condition the Land recovered in Value ſhall be 
diſcharged of the Condition. Br. Reats, pl. 12. cites it as ſaid ele- 
Ba; nn ao - e 5 po 

Fitrh Dette, 4. Note, when a Man is taken by Capias returnable Octab. Trin. and 
pl 75: cites is bound to the Sheriff in 40 l. to appear at the ſume Day to ſave him hari 
d. C leſs, and this Term at the Day, and all the Returns in it are adjourned i 
15 Mic b. there his Appearance ſhall not be recorded Octab. Trin. but at 
15. Mich. and this ſhall fave his Bond and diſcharge him; tor no 4p- 
arance, Eſſoin nor Default, nor other Thing, ſhall be entred at the 
erm adjourned ; for no Roll is made of it, but only ot the Writ d 
Adjournment, and all Things which thould be done at theſe Days ad- 
journed, ſhall be done at the Day to which the Term is adjourned; and 

this ſhall ſerve for all. Br. Conditions, pl. 142. cites 4 E. 4. 21. 


(I. c) What 


: — 
— — —e— — . 


Condition. 


(I. c) [What ſhall excuſe the Performance.) 
7 Acts of Cod. 


| D Foularly, ff a Condition which was poſſible becomes impoſſible See (G. c) 
; by the Act of Sod, the Oblgation 18 diſcharged. EE Pl. 1. S. P. : 
2. As tt a Man hath Liberty to pertorm a Condition till a certain 8. P. by) 
Map, it it atter becomes tinpoſſible by the Death of any Perſon be- rd . 
g BY tore the Day, the Obligation is [aved, Oubitatur 14 E. 4 3: det ole | 
N 13 | | EA LM | | =: | | 
k bur both agree, that if the Obligee had died before the Day the Bond had been ſaved. Br. Conditions; 
pl. 155. cites S C-———Ifa Man be bound to appe ir next Term in ſuch a Court, and before the Day 
the Conuſor or Obligor dicth, the Recognizance or Obligation is ſaved. Co. Litt. 206. a. 


. Jfa Pan be let to Mainpriſe, it ts a good Plea at the Day see <) 

when the Banucaptors ought to have the Body etc. that he was“. 8 © 

_—— the Day (for this excuſes the JPerformance.,) 21 E. 4 

70. U. AITLO, 3 | b : | | | . . RTE | 5 SY 
4. Ik the Condition be to infeoli J. S. within a certain Time, ff 3r. Condi- 


hall E 

ne- 8 9. 4. 14. 35 go os a To 
"On S. Ik two be inſeoſied to re- infeoff, and one dies, the Survivor 
con 1 — * to perform it, and map. 41 E. 3. 17. b. Co. 2. Crom⸗ 


cites 10 H. 
7. 18. S. P. 
* Br. Condi- 
tions, pl. 20. 
eiten 8. C. 


. 6. Bur if Feoffee to reinfeoff dies before the Feoffment, the Condi- 
* tion is broke, for he is to perform it, and ought to do it during 
gar his Lite. Co. 2. Cromwell 9. e EM ite tie, 
1 3 J. Bur if the Condition had been that the Feotlee, or his Heirs, Co. Litt, 
mu thould re-inſeoffl, and he dies, his Heir may pertorm it. Co, 3 "= 
jt th a „ ol nes &.Þ 
yt 0 . pl. 249. S. P. 
har tid 4 t h heb iu. cr, 
Tk . 8. If a Man mortgages his Land to JW. N. upon Condition that if the 
Profit VM Mortgagor and F. F. repay 1001. by ſuch a Day that he all re-enter, and 
— ; de dies before the Day, but J. S. pays by the Day; the Condition is per- 
biens tormed, and this by Reaſon of the Death of the Mortgagor; not withſtand- 
ing the Payment was in the Copulative, and e contra if it was not in 
dhe Caſe of Death. Br. Conditions. pl. 190. cites 30 H. 8. a 
nall be 9. Where one was bound to keep and maintain the Sea-walls from over- Dal. 64. 
d elle flowing, it this happen by his Negligence it ſhall be waſte, otherwiſe if Pl. 26 Anon. 
tit lo happen by the Act of God ſuddenly and fo unavoidable ; Per Coke, S. C- Mo. 
rin, and WR 2 Bulſt. 280. in Caſe of Bird v. Aſtcock, cites Dal. 6. Eliz, 641.208 
n hari % Es 5 e 1 I SG 
15 | Tn C. cited 
A 5 a 10 Rep. 140. a. 
3 10. The Condition of an Obligation was, that if J. &. prove not a Fu- S C cited 
d at i #1 geſtion of a Bill depending in ſuch a Court, before Ul Fal, then if % Mo. 432. 
WIr i Jaid J. S. bis Executors or Aſſigns, pay 201. &c. The Court ſeemed of in pl. G07. 


. © © Opinion prima facie. that it i d Plea 1 at J. 8. di 1 
458 al- WR © prima that it is a good Plea in Bar, that J. S. died be- Gia Ar 
, nt WE fore the Uras at ſuch a Place. D. 262. a. pl. 30. Mich. 9 Eliz. Arun- Pin 
ed; an „ a. pl. 30. Mich. 9 Eliz. Arun- Palm 514. 
11. When the Law preſcribes a Means to perfect or ſettle any Ric ht 
or Eſtate, if by the Act of God this Means in any Circumſtance —— 
wpfrble, yer no Party that was to receive Benefit, if the Means had 
cen with all Circumſtances executed, ſhall receive any Prejudice by the 
not executing it in ſuch Circumſtance as becomes impoſſible by the A&t 


of 


Wot 


J. S. dies betore the Time be paſſed, the Obligation is diſcharged, tions, pl 243, 
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Condition 


oi God, it % che be performed without Laches, which the Party 
Arg. 1 Rep. 97. b. Trin. 23 Eliz. E. R. in Spelly's Cale. 

12. Promiſe to carry cettain Apples from Greenwich to London ſor 
the Plaintitl, and che Apples being in the Boat, the Boat by a great ang 
dialent Tumpeſt ſunk in the Thames, fo as the Apples periſhed; this w.s 

held no Plea in Diſcharge of the Affumpfit, by which the Delendant had 
jabjected bimſelt ro all Adventures. 4 Le. 31. Trin. 26 Eliz, B. R. 


—— — — 


— 


Mi 


can do. 


Tayloi's Cale. 5 
13. It a whole Houſe falls by ſudden Wind it excuſes the Waſte, and 
the Tenant is not bound to rebuild it. Co. Litt. 53. a. 
14. There is a Diverlity between a Condition annexed uo F/. 
tate in Lands, or Tenements upon a Feoffinenr, Gift in Tail, and c 43 
Obligation Recognizance &c. For it a Condition annexed to Lands he 
polhble at the making of the Condition, and become imporble by the Af 
of God, yet the Eſtate of the Feoffee thali not be avoided. Co. Lit, 
206. a. 15 VVV N 5 woven . 
15. As ifa Man make a Feoffment in Fee upon Condition that 77+ 
Feoffor ſpall within one Tear go to the City of Paris about the Affairs of the 
 Feoftee, and preſently after the Feoffor dies, ſo as it is impoſſible by the Act 
ot God that the Condition 1hould be performed, yet the Eſtate of the 
Feoffee is become abſolute; for though the Condition be ſubſequent to 
the Eftate, yet there is a Precedency before the Re-entry, viz. the 
Performance ot the Condition, and it the Land ſhould by Conſtruction 
of Law be taken from the Feottee, this ſhould work a Damage tg the 
Feotfee, tor that the Condition is not performed which was made tor 
his Benefit, and it appears by Littleton, that ic mult not be to the Da- 


mage ot the Feottee. Co. Litt. 206. a4. 
16. o it is it the Feeffor all appear in ſuch a Court the next Term, and 
Vefore the Day the Feoffor dies, the Eſtate of the Feoffee is abſolute, Co, 
J)) ß oo Our 
17. But it a Man be bouud by Recognizance or Bond, with Condition 
that he ſhall appear the next Term in ſuch a Court, and before the Day the 
_ Conuſee or Obli gor dies, the Recognizance or Obligation is ſaved, and 
the Reaſon of the Diverſity is this, becaule the State of the Land is exe- 
_ cuted and ſettled in the Feoftee and cannot be redeemed back again but by 
Matter ſubſequent, viz. the Performance of the Condition; but the Bond 
or Recognizance is a Thing in Action and Executory, whereof no Advat- 
tage can be taken until there be a Default in the Obligor, and theretore 
in all Caſes where a Condition of a Bond, Recognizance &c. is poſſible 
at the Time ot the making, and before the fame can be performed tie 
Condition becomes impoſſible by the Act of God, or of the Law, or ef 
the Obligee &c. there the Obligation &c is ſaved. Co. Litt. 296. 3 


| Godb. 1 533. 18. C. binds himſelf Apprentice to S. for ) Years, and S. bound him- 


pl. 199 ſelf to pay C. his Executors or Aſſigns, 10 J. at the Time of the End or Di. 


Anon. S. 


adjudged @ r mination of his Apprenticeſhip. C. ſerves 6 Tears and then dies; the 


- accordingly ; Money ſhall not be paid to his Executor. The whole Court, (abſente 


but had the the Ch. J.) held that the Obligation was diſcharged, and that rhe lo- 
Bond been ney ſhould not be paid. Brownl. 9. Mich. 5 Jac. Cheyney v. Sell. 


to pay 10], ; 
after the Expitation of 10 Years it would be otherwiſe, 


19. When two Things are depending upon another, there the Act of Go 
preventing one of them, both are ditcharged. D. 262. a. pl. 30. Jag. 
Cites 8 ſac. B. R. Skidmore's Caſe, 5 | 
In ſuch 20. If Leſſer covenants to repair a Houſe, though it be burat by Lili 
Cafe hz muſt pig, or thrown down by Enemies, yet he mult repair it; For wen 


repairin the Party by his own Contract creates a Duty or Charge upon himi**) 


nient 3 f * | -- Accident 
Time: Ang he is boand to make it good if he can, not wichſtanding nz Accide 
; - | | 1 | ** 
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oftible 


tie Jinpriſonment to avotd the Recogmzance, 


2 view'd, and fon View of the Strokes, 
me it was alleged that J. S. was dead 
BY 284m. And this as it ſeems by the Awarding the Writ 
Servant of a Knight as he was gol 


- % 6 


Condition. 237 
by inevitable Neceſſity, becauſe he might have provided againſt it by ſo of Banks 
his Contract. Allen, 27 Mich. 23 Car. B. R. Paradine v. Jane. flung down 


by a ſudden | 


and outragious Flood, but if there was any Penalty to be forfeired that is excuſed, becaule it wasthe 


Act of God. D. 33. a. pt 10, 11. Paich, 28 & 29 H. S. by Fitzherbert and Shelly. 


21. The Condition of the Bond was, that whereas Chriflopher the Au- Raym 415, 
coftor did affirm that he had paid 601. to H. L. which H. L. did deny; if 410) ner 
; IE 4 . ü 1 er, 

Chriſtopher by the 10th of November did not legally prove the Money paid, 8. C. in Er- 

then if he paid the Money the ſaid roth of November the Bond ſpould be void. ror, and ad- 
The Deteadaar pleaded, that Chriſtopher died before the 10th of November. judged ac- 
The Plaintiff demurred; But the Court held this was not like a dis- n 
a 2 a 3” 1 or there is 
junctive Condition, though it did depend upon a Condition, and the a pe, 
Party having undertaken to make Proot, it was at his Peril if he did where the 


not; and though he was prevented by the Act of God, yet the Bond Condition can 
Was torteited 3 judgment pro Quer'. Freem. Rep. 269. pl. 297. Hill. tains a Duty | 


1679. Vinier v. Joyner. Obligee, and 
e 0 | 5 7 £50 0c WR LS 
only a collateral Agel; for in the firſt Caſe the Executors are bound to perform it. 


, 


(K. © [ petſormance excuſed.) 
Ads of the Law. 


3 the Condition of an Obligation be to deliver a certain Thing 


_ A to the Obligee boughr by him ot the Obligor, it ts not any 


3. 12. adjudged, as is ſaild. 


2. Jfa Man be bound in a Recognizance in Court forthe Appear- Br. Condi- 


I ance of another, in a Scite Factas he ſhall not avotd this Recognt- 3 
© ance by ſaying, that he that ought to appear was impriſoned ar the 22 


” 


22 E. 4 25. 
Day. | 22 . +. 27. 5 


by Brian 


veſted in the 


8. C. & S. P. 


and Choke accordingly; but Catesby and Nele J. e contra, and that it is a good Plea; and they ſaid | 
that it is common in 3, R if it be a lau ful Impriſonment by the Order of the Law; Quod Nota. 


3. Bur in ſuch Caſe, at the Day of Appearance, if che Manucap- Br. Condii- 


B tors came and thew it ro the Court, and the Court, of Courteſy, do not 2%? 82. 
kccord the Default, but ſend to the Gaoler to certity whether he be 


cites 8S C. 


impriſoned, and for what; by this Way be ſhall have Advantage of not appear 
22 E. 4. 27. there. . 
4. It there be a Conſtitution upon a Penalty in Parliament, that S. P. So 


i : J 8. mall render himſelf in B. R. within a certain Time, ik he renders Where he 


imſelf to the King within the Time where he is impriſoned until the nder dg 


Time is paſſed, he hath forfeited the Penalty, becauſe ir was his fore the 
Tz Folly to render hiimſelf where he ought not. 8 I), 4. 14. 20. 
; = the Time limited he was not permitted to plead 
das awarded to the Sheriff of L. For the Ordinanc 
5 his not coming in purſuant thereto is ſufficient for the awarding the Writ 


Chancellor. 

. i And after 
on his coming in, but Writ of Inquiry of Damages 
e in Parliament was a Judgment in itſelf, and becauſe 
ot Inquiry; Quod Nota. 
And ibid. cites 9 H. 4. 1. that the Plaintiff was 


r. Parliament, pl 11. cites 8 H 4- 13. & 20. 


; for he was out of Court before, and cannot be warn'd to appear 
p tne of Inquiry of Damages — This was for beat- 
ng with his Maſter to the Parliament. Anno 5 H. 4. Ibid. 


Ppp 5. [So] 


butS. P. does 


the Court awarded double Damages, viz. 200 Marks, notwithſtand- 
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ment, iet. Penalty that J. S. render himſclt betore the Juſtices in 


be ͤa Breach; 


cannot be that C. claimed under the Wife of P. and enie;'d by Rαν,]/t of the fai Ac 
intended ro aud ouffed hin. Upon Demurrer, it was inſifted that the Title being 


bout of his . ES | 5 5 : EE 
power gut they ſaid that doubtleſs B. was named in the Covenant tor this Pur- 


4 Irecham' 5 | —2 3 RE | 
6 77 NP he knows not what became of it. 2 Lev. 26, 27. Mich. 23 Car. 2. 


p 
- 


— 


” — — — 


„ banc ace : ,, ¼ frre | | — " NENT 5 yy — — — ORNOI — 
223 Condition. 
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Pr P.rtia- 5. [So] If there be a Conffitution made in Parliament upon g 
6 O. | 
bot „ Pp within a Quarter ot a Year after Proclamation maze, ic Proclamat 
doo rot a be wade 'T'ermino Paſche, {0 that the Quarter of a Bear is paſſed be. 
per there, lore Michaelmas Term, pet ik he docs nat render humtelk Within il 
Quarter, he shall forfeit the Jenatty, 8 D. 4. 13. 20. adjudgeg. 
Vet he could not appear in the Vacation; but lame ſaid that he 
miqght before the Chief Juſtice. (But iu this Caf? he ought in the 


Term within the Quarter, becaule he knows in Principia, that in 


the Vacation he cannot appear.) 
[ThisPlez 6. Regularly, tf a Conditton be to be per formed to a Stranger, and 
docs nen pro- he refuſes to accept thereok, pet the Obligation is fkorivited, becauſe 


perly belor 


74% D;. > the Obligor takes upon him that a Stranger ſhall accept it. 


vition ] 


"AP; Bro A Man is bound by Mainpriſe in Bank to anſwer to W. N. in ſuch 
: Dent Attion ſuch 4 Day, and does not come all the Day, but Protection ls 
E H. caſt for him, this hall fave the Mainpriſe and the Bond, per Cur, Br, 


-.579. Conditions, pl. 231. cites 11 H. 4. 57. 


3 HY _— „ ſold Lands tv B. in Fee, and covenanted for quiet Enjoyment 4. 
O. C. 4 Wile . 8 7 + Hf” ö ; : 3 | e Yin ks” 
an] gainſt him and F. d. and their Heirs, and all claiming under them. B, 


thought it ſigus a Breach, that C claiming under F. S. ejected him. A. the Hela. 


hard that dant pleaded that at the Time of the Covenant he had an iu. fecfglie 71! 
this ſhould. hy certain Fines from P. and his Wife (on whom F. H.“ 


2, 
AQ 


| ſettlid the 
ſame) but by an AF of Parliament afierwatds made, reciting 7h: 
} 


| Tuck 
for the De- 1 a i g 2 Nm | : 15 i 
fendant ines were unduly precured of her, enatted that they ſi i be wii, ond 


covenant. 


en: good at the Time ot the Covenant made, and that the Title upon which 
„gainſt an J | - | 


At of Par. the Outter is, being by Act of Parliament made after wards, cannot be 
| Jiament, any Breach, and cited Lady Greſham's Cale, 9 Rep. 106, 107. But 
which was it was anſwer'd and refoiv'd by Hale and Rainstord, that this Act 


a This makes no new Title, but removes an Obitraction of the old one; and 


Hale ſaid pole, in Caſe this Fine unduly obtain'd ihould be fer aſide. Hut Twit 
that my dien being ot a contrary Opinion, a Writ of Error was brought imme— 
Lad diarcly. But the Reporter (who was Counſel tor the Detendant) favs 


like thi, B. R. Lucy v. Levington, 
for there | | 5 TO | 


the Party was in by the Queen's Conſent to the Alienation by the Act he paſſed, but here the Core. 


nant is broken, as much as if a Man recover Land, and then ſell and covenant thus, and then it be e- 
victed in a Writ of Right, for this is in the Nature of a judgment. Though it be by tlie [egi{lative 


Power, it may be the Proſpect of this Act was the Reaſon of the Covenant; nor has the Defendant 


| Reaſon to complain, for the Ack was made becauſe of his own Fraud and Force; Every Man is fat 
Party to a private Act of Parliament as not to gainſay it, but not fo as to give up his Intereſt. It ö 


the great Queſtion in Barrington's Cale, 8 Co. the Matter of the Act there directs it to be between 
the Forreſters and the Proprietors of the Soi], and therefore it ſhall not extend to the Commoners 0 | 
take away their Common. Suppoſe an Act ſays, Whereas there is a Controverſy concerning Land 


between A. and B. it is enacted that A. ſhall enjoy it. This does not bind others, tho“ there ben 
Saving, becauſe it was only intended to end the Difference between them two. Whereupon ]ucg- 


ment was given for the Plaintiff, - The Caſe was, Sir Thomas Greſham convey'd Lands to cet 


Uſes, with Power of Revocation, and then he revoked, and alien'd, and died; but the Revocation be. 
ing not purſuant to his Power, it was afterwards made gocd by Act of Parliament, and then Proce' 
went out againſt his Widow for a Fine, the Lands alien'd being held in Capite, but ſhe was discharge 
becau'e the Alienation tock Effect by an Act of Parliament, which can do no Wrong. Arg Vent!” 

cires 9 Rep 106. Lady Greſham's Cafe.———9 Rep. 106. b. 107. a S. C. cited by the Chict Juli 
as adjudg*d Ti in. 31 Eliz. in the Exchequer. The Queen v. Lady Greſham, £ 
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(L. c) [Performance excuſed. Flo. | 
Acts of a Stranger. 
[ {id cu ſhall be ſuch a Stranger. | 


t A And B. ſubmir themſelves to the Award of C. and 4. enters 3. i; not 
FN into an Obligation ro C. to ſtand to the Award, and ſo 0975 a Stranger 
V. alſo, and ( awards A. to pay 198. to B. ha tenders it, and 5. tothe _ 
rctuſes; the Oaligor is ercuſed becauſe * B. is not a meer Stranger, $27 Ve” 


S>*9 caulc he is 


but privy, and lo 15 the Odltgee. 22 E. 4 25. b. Curia, named in 
„„ 1 - V e e ac 
tion thereof, Br. Conditions, pl. 182. cites 8. C. — Br. Arbitrement, pl. 41. eites 8. CG. 


2. But ff the Condition be, that the Son of the Obligor ſhall marry Br. Condi- 
the Daughter of the Obligee, i | the Dau ghter | of the Obligee retuſes oaks pls 
the Son, pet the Connition is toricited; for the Oaugiter is a meer ,, 1 


Stranger, and the Obligor hath taken upon him that 918 Son ſhall s. C. bur 1 


. marry ber. 22 E. 4. 26. b. Pertins 756. do not or. 
SE 5 e | e h erve 8. E. 

hy 3. So if the Candition be to infeoff a Stranger, who refuſes, yet 5 pee 
uh the Obligation is forteitey. * 2 C. 4. 2. 39 D. 6. 10.Þ,f 22 E. 4. fl. che 
and 26, U. | | e N = | 9 | | ST 
Ad, F | . 5 OT | Co I FF : Le. 109. 
eine S. C. cited per Curiam—8. P. and fo of Condition to pay Morey to a Stranger; for the Obligor 
dich cc. took it upon himlelF to do it. Br. Conditions, pl. 136 5 4 H. J 19. But Brooke ſavs Quære; 
Wen for it was not adjudg'd. 43 Bullt. 30 Coke Ch. J. held that it a Man be bound that J. S. a Stran- 
t be ger ſhall infeoff the Obligee, and he refuſeth to rake it, he ſhall take now no Advantage of this; 
But bur if the Condition was to Infeolt a Stranger who. refuſes to take it, this is a Forteiture, becauſe 
3 A8 he has taken upon him to do it; but the other, to whom it is to be done, has neither jus in Re nor 
yy da Rem, and this is very clear; and if a Day be limited, as it a Man be bound that another ſhall pay 
; and ſo much to J. S. at Mich. next, and he dies before, this ought now to be paid to his Exccutors. 
Pu- I Br, Conditions, pl. 182. cites 22 E 4. 25. S. C. but I do not obſerye S. P. there. 
Twit- 1 3 | 
= | i: [So] ik there be a Feoftment vpon Condition to infeoff a Stran- Fitzh. En- 
Luſt: ger If the Stranger rekules, yet the Condition ts broke, becaule the en. 
Al, 2. lutent was not that the Feotlee thould retain it. 19 . 6. 34. b. 7; 3 EC 


2 | ; ; . | 8 | ho ; | 5 5 | - : . » : 8. C. f 
cited per Cur. Le. 199. — Co. Litt. 209. a. takes a Diverſity between a Condition to inſeoff the Ob- 


12 Cove E 


31-08 0- tle Oblizee, and that in the laſt Cafe a Tender and Refuſal ſhall ſave the Bond, becauſe he himſelf 


e upon the Matter is the Cauſe wh the Condition could not be performed, and therefore ſhall not give 
35 00 * himſelt Cauſe of Action, But if A. be bound to B. with Condition that C. ſhall infeoff D. in this 
3 15 Fs if C. tender, and D. refuſes, the Obligation Is ſaved, for the Obligor himſelf undertaketh to do no 
eb Act, but that a Stranger ſhall infeoft a Stranger. And it is holden in our Books, that in this Caſe it 

ewes: 


ſhall be intended that the Feoffment ſhould be made for the Benefit of the Obligee. Some to recon- 


oners 70 Cile the De . ere Fe | ; : 
og Tand | Books ſcem to make a Difference between an expreſs Refuſal of the Stranger, and a Readineſs 


ere be b 
don Iuce- 
0 cettan 
cation Xe 
n Proce' 
charge" 
Vent. 17 
ict Juli 


themiclves are ecceſſary to be 1:en, for the Law therein is as hath been before declared. 


5. But otherwiſe it had been, if the Condition was to make a See pl. 3. 
Citt in Tail to a Stranger, and he rekufes; for there the Intent was, Wa tx 
that he ſhould have the Reverſion. 2 E. 4. 3 2 


Cur. obiter, and cite Ro | , 2 R 8 S. D. per 
be 3 es 2 E. 4. 2 & 19 H. 634 — 2 Le. 222. in pl. 281 S. P. by Dyer — Co. 
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linee or a ere HHranger [to his ion Uſe] and where it is to infeoff a Stranger for the Beneſit or Behoof of 


ol the Odligor ar the Day and Place to make Performance, and the Abſence of the Stranger, but that 
can make can make no Difference. I take it rather to be the Error of the Reporter, and the Records 


2 


— — a — K — 
* Moy ” = = 


p : — . 

> — 22 2 — - — 

1 * 

v —— — — oo 
n — — 2 — 3 = g 

— — - — 22 — 5 2 R — > 

- G E I CR IS. — 

— — . 1 —— gy x —_— 


— — — = — = ”" — — 
Nt, . 2 : 8 * 2 - - 5 9 = 
- as AUBAT. . > dp 33 2 . — : 
PSS 4 - — * . F 
2. — - — — — . g "00 - * — 8 
. — —à—ñ[— ⁵˙⁰ TIE . IS i = 


— w — * . . 
- —_—— —  — my 2 rr PR 
2 * 48 TR 3 * as 
— 
N 4 1 a 1 | - . N - 
23 7 — — — & =_ TY 4 * —_—_— — j 4+ — — 4 a” — —— — 4 — 


— 
— 


—— 1 


Ju — - _ — 
a 
Ts £7 - N P — — — 
2 4 , — — 
— — Ae ——— — 2 — om <0 
Hae ant 
- 


— tt. — 


— a, 2 5 IT. 2 pt * 
R * q Ou — 
— 


E 


1 | FE ; 2 20 5 4 - 2. T . 3 
Where the 6, Regularly, if the Condition be to be pertormed by a Stranger 
Covenant or and he retuſes, the Obligation is forfeited; for the Obligor has taker, 
(Condition 8 St ange th ll D by 9 5 en 
eee. Upon him that the Stranger ſhall do it. 

one ſhall | GON bY: * 5 5 | 

. a Stranoer, or ſhall infeoff lim by ſuch a Day, the Refuſal of the Stranger is no Plea, for th 
Party has taken ipon him to do the Thing. Br. Conditions, pl. 13. cites 33 H. 6. 16. Contyn if he 
Act hill be done to the other Party, for there the Refuſal is a good Plea, Note a Diverſity oy 
therefore ic is uſual in ſuch Caſes of Strangers to add ſuch Words, and if the ſaid Stranger will _—_ 
ſent to it. Ibid. ———Br. Covenants pl 3. cites 8. C.——Firtzh. Barre, pl. 62. cites 8 C. Bulft 
20, 30. Arg. S. P. cites 37 H. 6. 16, 17. Sir John Burre's Caſe [but ſeems miſprinted for 33 


H. 6. 16 


Condition. 


n. As if the Condition be chat my Son ſhall ferve J. JF he will nat. 
my Obligation is forfeited, 22 E. 4 26.b 


Br. Conditions, pl. 182, cites S. C. but I do not obſerve S. P. there. 


Len, 8. Jf the Condition ol an Obligation be, that whereas the Obligor 
Part N * and Obligee are jointly ſeiſed of the Office of the Court of Admiral. 
Eliz. Parker ty; I the Obligot ſhall permit the Obligee to uſe the ſaid Office, and 
v Harrold, to take the Profits thereof only to his own Uſe during his Life with. 
F. C. tho” our Interruption made by the Obligor, then #£. Although after the 
the Obliger Admiral dies, and the new Admiral grants the ſaid Office to a Strah- 
Title de- ger (as he may by Law) and he interrupts and ouſts the Oblizes 
rived from pet if the Obligor after this interrupts the Obligee allo, the Cond: 
the new tlon ts broke, M. 32, 33 El. B. R. between Parker aud Hu- 
yon dard, adjudged. e a os 1 
former Title of the Plaintiff is determin'd, yet againſt his own Bond and Deed he ſhall not put out 
the Plaintiff &c. And the Court was clear of Opinion that Judgment ſhould be given for the Plain- 

tiff; but the Cauſe was compounded by Order of the Lord Chancellor. —— Le. 142. pl. 191, Par- 
ker v. Howard, S. Cin totidem Verbis —Godb. 47 pl. 59. S. C. And Clench J. ſaid, that if the 

5 pee 3 the Office by Right or by Wrong, the Defendant is not to interrupt him againſt 


9. If a Man is bound to me to carry a Sum of Money, and is robbe 
thercof in his Fourney, he is not excuſed ot his Bond, Per Chebr. at- 
guendo in Covenant; Bur per Kirton, he certainly ſhall be, Br. Obli- 

n FOE GR CR a od TI 

10. Feoftment upon Condition ?0 infeoff the Feoffor ; if Day be limit- 
ed there he need not requeſt ; tor if he does not inteoff him by the Day, 
oe any may re- enter without Requeſt. Br. Conditions, pl. 26. cites 
1 1. If A. is bound to B. that I. S. ſhall make him a Houſe by ſuch a D, 

or elſe to pay him 20 l. by ſuch a Day. It is no Plea for him to ſay that 

I. S. was Dead before the Day, for that another might have made it, pet 

Coke, Ch. J. 3 Bulſt. 30. cites 31 H. 6. Fitzh. Tit. Bar. pl. 59. and 

ſays that to this Purpoſe is 15 H. 7. fol. 13. 3 55 
12. If a Man be bound to appear here at Weſtminſter ſuch a Day leſeſe 
the Fuſtices, and at the Day no Fuſtice is there, he ſhall not forfeit his 
Bord; per Litleton. Quod nullus Negavit. Br. Conditions. pl. 145. 

cinE 4 4. 85 

13z3. Debt upon Obligation, the Defendant ſaid that it is indorſed, 
that if the Defendant or any for him goes to Briſtol ſuch a Day, and tles 

edis to the Plaintiff, or bis Counſel, ſufficient Diſcharge of Annuity df 40 * 

per Ann. which the Paintiff claimed out of 2 Meſuages in D. that then 
&c. and faid that A. and B. by Aſſignment of the Defendant came the 
ſame Day to B. and tender d to fhew to N. and W. the Plaintiff's Cour 
ſel, a ſufficient Diſcharge of the Annuity, and they refuſed 70 ſee tt 
udgment ſi Actio, and the Plaintiff demurred, and it was awarde? n 
lea by all the Juſtices after great Argument, becauſe he did h, 
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him at the Day and Place, and that he fender'd the ſame to the ſaid A. 
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Condition. 241 


t Diſcharge he tender d, as a Releaſe or Unity of Poſſeſion, &c. For 
this lies in the Judgment of the Court to adjudge it; bur if they had 
{aid that he did not come there at the Day, this ſhall be tried per Pais. 
Br. Conditions, pl. 183. cites 22 E. 4. 40. | 
14 In Debt, A. was bound to B. by Ovligaton in 100 |. upon Condi- 
tion that if the ſaid A. after the Death of his Father, and within 3 
Aont hs after made ſuficient Effate in ſuch Land to a Fee, that then, 
&c. The Defendant ſaid, that the ſame Feme took the Obligor to Baron in 
the Life of the Father, which Eſpouſals continued 3 Months after the Death 
of the Father, ſo that he cannot enteoff him. Per 'Townſend J. the Obli- 
gation is forſeited; for when he 18 bound to aſſure it to a Stranger, as here, 
he ought to do it at his Peril; ſor in this he took upon him to Rule the 
Stranger. Br. Conditions, pl. 129. cites 4 H. J. 3. e 
15. And if the Feme in this Cale had entered into Religion, the Obli- 
gation had been forteired. Ibid. 1 1 15 e 
16. But if the Obligee himſelf be the Cauſe that the Obligation be not 
perlormed this is no Forfeiture, for this is his own Act. Ibid, 
x7. Debt upon Obligation, the Condition was to pay the Plaintiff, or Dal. 38. pl. 
tis Aſigns 20 l. at ſuch a Day and Place, that then, &c. The Deten. 9%: C. in 


© dant pleaded that the Plaintiff appointed one A. to receive the Money Wn 


bis. 
who reſuſed it. The Plea was held good, without 
in Fact. Mo. 37. pl. 120. Trin. 4 Eliz. Anon. 
18. But otherwiſe it is when the Condition is to pay the Money to a Dal. 38. pl. 
Stranger, {or that the Payment ought to be at the Peril of the Obligor. 9. S. C. in 


alleging Pay ment 


Mo. 37. pl. 120. Trin. 4 Eliz. Anon. foridem Ver- 


| | 5 5 | 1 r | 
19. Covenant. Leſſee for Tears covenanted at the End of the Term to Noy 75. S. 
yield up the Tenements well repaired ; it was aſſigned for Breach, that he C. the Court 


had not left, &c. The Detendant ſaid that one B. was ſciſed, untill by thought the 


the Plaintiff diſſeiſed, who leaſed to the Defendant, and after B. Leſſee diſ- 


| entered chars 
and enfeoffed J. S. who yet is ſeiſed, &c. and adjudged a good Ba R 10 as 


nd en f r. Cro. the Cove- 

E. 656. pl. 21. Hill. 41 Eliz. B. R. Andrews v. Needham. e re 
| | TP ro pr ng. e A the Lands 

. being gone, the Obligation is diſcharged. : 


20. In Debt on Obligation, Condition'd to make ſuch a Releaſe, in 5 Rep. 23 


Mich. Term next, as the Fudge of the Prerogative ſhould think meet; the Lambe's 


Detendant ſaid that I. S. was Judge there at the Time, and thar he did Cale S. C. 
not appoint or deviſe any Releaſe; adjudged no Plea, becauſe not @bs cordinety: 
lzred that he cauſed a Releaſe to be drawn and tender d to the Judge, tor he for the De- 
ro get ſuch a Releaſe drawn as the Judge ſhall allow of. Cro. E. 716, fendant 

pl. 41. Mich. 41 and 42 Eliz. C. B. Lamb v. Brownwent, 9 70 . 
red the Judge fo have deviſed and directed it—8. C. cited Mo. 645. in pl. 892.—8. . 
2. $64. in pl. 42. | . J o in Fo hop SI TEN 

21. Audita Querela, that he was obliged in a Statute of 600 1. to the Cro J. 13. 
Delendanr, to the Uſe of I. B. defeaſanced, that if he paid ſuch Sums, Pl. A 7. Paſch. 
at ſuch Days, to F. B. it ſbould be void; and fhewed that at every of the Beg B. R. 
ſaid Days and Places he was paratrs to pay the ſaid Sums, and obtulit ink 8 . 
them; all the Court held, that the Tender was a ſufficient P * ab 


meer Stranger, and was not to have any Benefit thereof, it 


= otherwiſe, and Judgment for the Plaintiff, Cro. E L Lots be Velo. 38 2 0 
5 „ - Plalntiſf. Cro. E. ; ; g tek 
Elis. C. B. Fluith v. Phillips, a is Falch e 


Philips. 
Paſc h. 1 Jac. 
Ces. | 


B. R. the 8 C. and Judgment affirmed hy all the Juſti 
* In Debt upon Bond, conditioned 7o deliver to the Plaintiff, all Cro. E. 864 
” Tackle of ſuch a Ship under the Hands of 4 Perſons, or in Default Pl. 42. 5. C. 
ö we, fo pay to the Plaintiff ſo much Money, &c, as the 4 Perſons ſhould 3 


Qqq Value 


adjudged ac 


= cited Cro. 


. rt he . erformance, in Error and 
A the Defeaſance being made to the Uſe of J. B. but if he had been a Judgment 
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* 1 had not valued the Tackle; and upon a Demurrer to this Plea the Plain. 
0 9 nd fitt had Judgment, for where the Defendant has Election by the Con 
29 Car 2. dition to do one of 2 Things, it by any default of a Stranger, or of 
and Ind. himſelf; or of the Obligee, or by the Act ot God he cannot do One of 
204. the them there he ought to do the other; and the Defendant in the prin- 


TG this Ciple Caſe ought to have got the 4 Perſons to value the Tackle. Mo. 


Caſe gi be 645. pl. 892. Paſch. 43 Eliz. Moore v. Motecombe. 

Law, but 3 | | ee 5 | | 

the Rule there put was denied. ——S. C. cited Arg. Mod. 265 ſays the Reſolution of that Cafe j; 
Law, and that there needed no ſuch Rule, and that it goes upon the Reaſon of Lamb's Caſe, ; 
Rep. (23. b.] | of Ns 


23. If A. is bound to Build a Houſe for B. before ſuch a Time, and A 
dies before the Time, his Executors are bound to perform this; per 
Coke Ch. J. 3 Bulſt. 30. Paſch. 13 Jac. ROE NT MEM 


+ 9 - x pry , m q * 8 2 E . 1 1 7 4 D a ay * — . * : „. 22 
A— ; FER -— 4 . K 8 , - ey * Me 4 Fu 1 1 ; 
a — 


| (M. c) 8 What Things will diſpence with 4 Condition. | 
Ai him that vill have the Advantage. 


1. 1 ot to enteoff another, who is Party to the Obligations, If he to 
whom the Feoffment is to be made, accepts a Feottmear of the Land 


788 (it ſeems, becauſe he had diſpenſed with the Eondition.) 29 E.;. 
1 = 5 3. 5. 6 b. But Quare, for perhaps he hath diſſeiſed J. S. but it 


it is Mi without Licence, and after the Letlor licentes the Leſſee to alien, 


 prined aud dies before Alienation, pet the Leflee may atten ; for the Death 


pl. 36. Mich. the Part of the * Leſſor as much as it could be, Co. Lit. 52. b. 
wh 5 2 cites M. 3. Jac. b. to be reſolved. if 


Bellamie, ſeems to be 8. C. only here it is ſaid to be that the Leſſor died before the Alienation, 
whereas in Cro. it is ſtated that the Alienation was after a Grant of the R everſion by the L-flor, and 
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1 . | ſion by the Licence of the Grantor, yet it was good enough, and Judgment according]y. 
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for otherwiſe he ſhall forſeit his Obligation; the reaſon ſeems to be, in 
os as much as it is a Condition in fact, as to ftand to a void Award &c. 
3 Br. Conditions, pl. 189. cites 34 E. 1. and Firzh. Debt 164. 
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Award. Br. Annuity, pl. 16. cites ) H. 4. 16. eee 
S. If a Man is bound in an Obligation of 40 1. upon Condition or De- 


gation ſhall be void; Per Cur. it is a good Plea that the Obige Ircenced 

7 - the Servant to go &c. though the Licence be only by Parcl, Br. Licen- 
ces, pl. 18. cites 6 E 4 2 | 

6. Where a Man leaſes Land, rendring Rent, and the Tenant is bound 

to pay it, and the Obligee enters into part of the Land, the Obligations 7 

_ a termined; 


| | | — ä 3 ACS x | | J | 
dane the Tackle to be North; the Detendant pleaded, that the 4 Ferſon 


JF a Condition be to recover certain Land againſt J. S. and there- 
| \_ betore any Recovery had bp the other, the Conditiod is pertormcd 


A.gzgthere fad, that it ſhall be intended that he himſelf was ſeiſed thereof, 
* tn Roll. 2. It a Leaſe for Bears be made upon Condition not to Alien 


Cee ok the Leſſor is not any Countermand ; for this was executed on 


Attornment by the Leſſee; and held that though the Alienation was after the Grant of the Rever- 


i; 3. If a Man be bound to preſent F. NM. to the Church of D. and J. M. 
takes Feme, and the Church voids, yet the Obligor ought to preſent J. N. 


of Tos ia. 4 Annuity was brought by a Man, to whom it was granted till be 
7 was promoted to a competent Benefice. The Defendant ſaid, that the Plain. 
E. , had taken Feme, and ſo could not receive a Benefice, and a good Plea by 


ſeaſance that if J. S. be Servant to the Obligee for y Years, that the Obli. 
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termined; for this is in Advantage of the Obligee. Br. Conditions, pl. 

128 cices 4 H. 7. 6 W : | 
J. A. leaſed a Horſe and Lands for 21 Years to B. reſerving Rent an- 2 And. 90. 
nually, provided that the ſaid B. &c. ſbould not Parcel out from the ſaid pl. 54 S.C 
Meſuage any Lands without A's Conſent. B. lea es Partel of the Land to 3 Ju \ 

C tor Part of the Term. The Rent became arrear, and A. accepted the this Accep- 

ame, and alterwards entred tor Breach ot the Condition. Two Judges tance ſhall 

2 held that the Entry was gone, but the other (there being only one not conclude 

£ more in Court) was ot a contrary Opinion. 2 And. 42. pl. 28. Hill. 38 6 3 


Eliz. March v. Curtis. N 5 may = 4 ii 
| : on 1 | 6 3 75 | | the Leaſe; 1 

for it might be that the Leſſee had firſt conveyed the Parts, and ſo broken the Condition, and yet A. | 

might not have any Notice thereof, and then it would be hard to conclude him in ſuch Caſe - for if 1 

K it hould, then every one in ſuch Caſe may be defrauded of the Benefit of his Condition. (ro. 1 
U E 528. pl. 57 S. C. Anderſon and Beaumond held, that the Entry was barr'd by the Acceprance, but i 
| Walmſley e contra, Owen abſente ; Adjornatur.——— Mo. 425. pl. 594. S. C. according to Cro, E ſu- 1 
pra. Brownl, 78. S. C. but S. P. does not appear.— 3 Rep. 65. a. S. C. cited by the Nr il 

and ſays, that it was . by Anderſon, Walmſley, and the whole Court, that though the 1 x 
— accepted the Rent by the Hands of the Leſſee, 3 inaſmuch as the Leſſor had no Notice of the Aſhgn< [| 
ment, the Acceptance did nut conclude him of his Entry, e „5 a |. 
8. The Plaintiff had entred into Articles to purchaſe Land, but Objec- 1 

tions being made to the Title they were removed, after which he paid a I 

_ conſiderable Part of the Money, and came into ſeveral Orders of Court ik 

with the Defendant, to pay the Refidue by ſuch a Day, and in Default 1 
10 thereof to give up the Articles, and loſe what he had before paid. The | Y 
. Plaintiff made further Default, and prayed to be relieved on Payment 
d of Principal and Intereſt. Lord Chancellor ſaid, that the the Agreements oh 
ned & being looked upon to be intended only as a Security tor Payment of the 3} 
* Money, it the Defendant had his Principal, Intereſt, and Coſts, he could = 
+ not complain; that at the Time when the Money was to have been : | 
col. paid, being in 1720, Money was locked up; that a Delay happened by I 
lien the Death of Detendant's Father, and his xecutors not ting, and the 5 [| 
lien Defendant's delay ing to adminiſter to his Father with the Will annex- it 
cath | * ed, which was the Default of the Party, ſo that the Plaintiff's Payment at * 
q nm a exact Time was diſpenſed with, and therefore deereed the Plaintiff |. 

"4" to be relieved upon Payment of Principal, Intereſt, and Coſts, Trin. 1 | 

5 1722. 2 Wms's Rep. 66. Vernon v. Stephens. 4 1 
FVV 
(N. c) What Act or Thing will excuſe the Performance j 

1 of the Condition. . ; 


—— — 


Acts 7 him who 15s to have the Advantage. 


. IF a Condition be to infeoff rhe Obligee, though the Obligee dif. « , 

1 ſciſes him of the Land, yet this does not excuſe the Perform. wa 72 

2 K the 8 for he may re-enter, and perform it not with. a. in Princi- 
| + . ö 2. 4 4. 14 n. 11 » . PlO, Cur, 

Es a 1 G66 Je Fr ape Di 


” the Obligee 
Jour to enter upon the Obligor—— $. P. Arg. Godb. 75. in pl. 5 G 
Ita Man makes a Feoffment in Fee, upon Condition that the Feoffee ſhall re-infeoff him at ſuch a Da 5 
and before the Day the Feoffor diſſeiſes the Feaffee. and holds him out by Force until the — be — 
the State of the Feoffee is abſolute, for the Feoffor is the Cauſe, wherefore the Condition cannot be 


FIT, and therefore ſhall never take Advantage for Non performance thereof. Co. Lit. 
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 euſe the Act; and cites 15 H. 5 10. 10 E. 4. 18. 19 E. 4.2. and 35 H. 6. Fitzh, Barre, 


244. > Condition. 


Cro E 3-4 2. Tf Leſſee for Bears covenants to drain the Water which is upon 
pl! 22 Car- the Land betore ſuch a Day, and after the Leſlor enters before the 


101 v. Read 


Cc Dap, and there continues till the Day is paſt, yet this ſhall not ercule 
jndged no the JPertormance of the Covenant, becauſe this 18 collaceral tg the 
5 Land. Hill. 37 El. B. R. per Curiam adzudged. 

hc had 1414 

chat the Leſſor held him out, and diſturbed him to do it. ——Mo. 492. pl. 534 Carith v. R 
is, that a Leaſe was made of certain fenny Grounds in the County of C. and the Leffee cave 
drain certain other Lands in the ſaid County not in the Leaſe, and upon Covenant brought 


ead, 8 C. 
nanted to 
he plead. 


ed, that Lellor had enter'd into the Land leaſed, and . no Plea; becauſe the Covenant Was 
p | 


colla.eral, and not for the doing a Thing inherent to t and demiſed ; Bur if the Cove 


by A , a nant ha | 
been, that upon the Land demiſed he ſhould do ſuch an Act, the Entry into the Land leaſed _ 


may ex. 
LOR macs, 


Ow. 65, 66. S. C adjtidged accordingly. 


Br. Cove- z. Tf a Man be bound to build an Houſe t. he is excuſed if the | 
nant, pl-3t. Obligee will not ſuffer him to bulld it; For he cannot come upon the 


1 4 8 E. : 4 4 SEE , 
$. wich iz Land without his Will. 19 E. 4. 2. b. per Curiam, 
mencement of the S. C. and ſays it is a good Plea in Covenant brought for the not building, that the 


Plaintiff commanded him not to build it, but a Diſcharge it cannot be, unleſs it be by Writing, where 
the Covenant is by Writing, as in the principal Caſe it was; Per the Opinion of the Court, 


Fish Don- 4. Tf u Condition be r5 repair a Houſe, he is excuſed thereak itz 


u N = nn 
= _ . Stranger by the Command ot the Obligee himſelf diſturbs him, nd 


ds b. Will not ſüffer him to do it. 9 Þ, 6. 44 b. 


admitted by EP 3 

Illue ; and cites alſo Mich. 6 H. 6. | BD 

, Ita Condition be to erect a Mill and after he comes to tix 
. Dbligee, and ſays all is ready for the erecting thereof, and demands 


Ser ot him when (*) he ſhall come with the Mill to erect it, if the Ovlige: 
the Notes ſays he will not have the Mill, and entirely diſcharges him of the Mill, 


there. this ſhall excuſe him of the Performance, 3 Þ, 6. 37. admitted by 


Dee pl. 2. 6. Ik Leſſee for Bears covenants to drain the Water that ſtands 


ee upon the Land betore ſuch a Day, and after the Letlor enters upon the 


——Godb, Land, and diſturbs the Leſſee; this is a good Excule of the er. 


70. in pl _ formance of the Condition. Pill. 37 Ellz. B. N. per Curtam. 
28 & 29 Eliz. Arg. cites a Caſe in the ſame Term in C. B, where Leſſee for 5 Years covenanted to 


build a Mill within the Term, and becauſe he had not done it, the Leſſor brought an Action of Co- 


venant ; and the Defendant pleaded, that within the laſt three Years the Leſſor forcibly held him 
out &c. ſo as he could not build it; and by the Opinion of all the Juſtices, he ought to plead that the 
Leſſor with Force held him out, otherwile it would be no Plea. 1 


J. Ik a Pan covenants with me to collect my Rents in ſuch d 
Town, if 1 interrupt him in the collecting thereof, this excules the 
1G Jy 
8. Ik Leſſee for Bears of an Hotſe covenants to repair ff, and to 
leave it in as good Plight as he found it, and atter certain Sparks ot 
Fire come out of the Chimney of the Leſſor into an Houle not much 
remote, by which the Houle of the Leſſee is burnt, this will ercuſe 


the Performance of the Covenant to the Leſſee, fo that he 1s not 
bound to re-butld, becauſe this comes by the Act of the Leſſor him- 
ſelt. Trin. 12 Jac, B. 5 OTE. | 
2Brownl, 9. Ik the Condition of an Obligation be, that the Obligor (hal 
2:7. Mich. infeoff the Obligee ofthe Land betore ſuch a Day, and after before tif 
200 m_— Day the Obligee diſſeiſes the *Obligor, and keeps it with Force till 4. 
ci, s C ter the Day, ſo that the Obligor cannot enter, this will exciſe tir 
but S. P does Performance of the Condition. Co. 8. Frances 92. 


not avnear. <p 
s Rep. 92. a. per Cur. in Francis's Caſe — Where a Perſon agrees to do a Thing, he mut. 


2 * 


, —_ — — I  ee—oa— 
2 — — * 


— — 
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* 


he has done all in his Potver to perform it, and he ought Jtkewiſe to ſheew how it came to paſs thi Þ we; 
nut performed 3 As that the Defendant was there and refuſed to accept, or was not there at ail; or on 


the laſt Convenient Time of the Day which the Law appoints for dolrn 


the Matter, and all this the 


Plaintiff ought to ſhew to intitle himſelf to his Action; Per Holt Ch. J. 12 Mod. 532. Trin. 13 W. z. 


in Caſe of Lancaſhire v. Killingworth. 


And upon this Reaſon of Law is the Caſe in 8 Rep. 92. Francis's Caſe. One makes a Feeffment, 
ron Condition that the Feaffee ſhould re-infeoff Obligee by ſuch Day, and be'ore the Day the Feottee, or 
Goligor, is diſſeiſed by him that as to be inteoffed, and then the Bond is put in Suit, it is not a good Plea 


to ſay, that you <wvere always ready to infeoff him, but that he himſelf before the Day ouſted you, bur 


you muſt proceed further, and ſay, that he kept you out of the Poſſeſſion till after the Da 


y with Force ; tor 


though he had interrupted you, perhaps you might have come upon the Land after and performed the 
Agreement, or made a Tender, which if he retuſed would have been tantamount ; for you ought not 
only to ſhew a Diſturbance by him, bur alſo ſuch Conrinuance of that Diſturbance as made it impoſhble 


for you to perform on your Side, and in that Caſe he ought to ſhew, that he came to endeavour to 


make a Fcoffment, but coul d not do it by reaſon of the Force he met with from the Plaintitt, and that 


had been a good Excuſe ; Per Holt Ch. J. 
ling worth. 


ro. Ik a Leaſe be made upon Condition that the Lefſee ſhall not * Godb 70. 
permit or harbour any W hore wtthin the Houſe to him let, and that 8 * wg 
if he ſuffers ſuch Woman to ſtay there tor 6 Weeks atter Warning c. not S. P. 


12 Mod. 532. Trin. 13 W. 3. in Cate of Lancaſhire v. Kii- 


wy A : | S. P.— 
it ſhall be lawitil for the Letior to enter; and after the Leflee taiters Ibid. 


5 
ſuch Woman to be there, and Warning is given him by the Leſlor; cite Xa 
Although atter the Leiſor commands the Woman to ſtay there. tor 6 fer of 


© weeks, pet this ſhall not excuſe the Performance of the Condition, eu. 
| becauſe the Leſſor did not do any Act; and notwithſtanding the s C. & S P. 


Command, the Leſſce might have removed her. 35 O. 6. Bar. 
162. per Cutiam. Co. 8. Frances 91. b. & 


11. But tit the laid Caſe, it che Leſſor ouſts the Leſſee, an 


tion. 35 H. 6. Bar. 162. Co. 8. 92. 


12. Ik a Leſſee tor Bears covenants to leave Part of the Land at 


the End of the Term tallowed and fit for Wheat, provided that the 


Leſſee, upon ſuch Warning, may ſurrender and depart at any Feaſt of 8 


Michaelmas at any Time within the Term, performing the Covenants; 


Ik after Warning he lurrenders, and does not leave the Land fal- 
lowed, he hath korkeited his Covenant; for the Acceptance of this 
Surrender does not diipente with the Covenant, in as much as by 
the Covenant he is to accept thereof, Hill, 4 Jac. B. B. between 


Ale and Ar/ten, adjudged. 


13. If two Are bound in a Statute, with a Deſeaſance, that they two Cro. E. 655. 


ſhall make ſuch Aflurance as ſh.ll be deviſed, c. if an Afſurance be po. . 
deviſed and tender d to one, and he retuſes to ſeal it, the Condition , r. 


u broke for both; tor he need not requeſt both at one Time. 9. 9 
Eltz. B. R. Lowe and Terry's Caſe. 1 a 


„„ : er d 
Love v. Redding, S. C. adjudg'd. by 


penn Upon a Marriage between A. a Woman and B. by Indenture 


etween A. and B. and C. a Friend of A. ic is agreed, That C. ſhall 
have all the Stock, Portion, and Eſtate of A. prout tunc knit, vel 


Wtuiſlet eile appreciat vel extunc poſtea foret invent, reſtaret k 


| | E 
remancret in Manibus c uſu, Anglice, Employment of C. vel ubi << 

ple diſponeret, ciil B. all provide a certain Jointure EC, ipto C. * Fol. 455. 
annuatim ſolvendo Querenti intereſſe proinde ſecundum Ratam 8 l. 
pro quoliber 1001. pro quslibet Anna durante Tempore quo Status 
Dus, in Banivus vel Diſpoſitione C. remaneret; and after the 
Parriage is had, and then 400 1. of the Subſtance of A. comes to 
the Hands ot C. and tor one Year continues in his Hands ; Bur B. takes 
and detains in his Handg of the Subſtance of A. Goods to the Value of 


KT 2 too]. 


8 Ul id with $ Rep. 92. a. 
Force, and againſt the Mul of the Lellee, puts in the Woman, and rods r -- 
| violently makes her ſtay there with Force, againſt the Will of the 8 C8 b 
= Leilce tor 6 Weeks, this ſhall excule the Performance of the Condi- 
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100 l. over and above the ſaid 400 J. AND this AUD agaialt the Will of 
ſo that C. hath not all the Subſtance vt A. in his Hands; yet he Gait 
pay according to the Rate of 81; for every 100 l. of the ſaiy 400 | 
which he had in his Hands, in as much as che Words are, That * 
ſhall pap 8 l. pro quoliber 100 l. Mich. 8. Car. B. R. het een C 
and Norikey, udjubged upon Demurrer, 4 being de Conſiito Qu 
„ STR g 2988 N | FEED 
Br Condi- 1 - Where a Man is bound, that he ſhall not refuſe to make ſuch Inde. 
ry 7117 ture, and he ſays that the Plaintiff required him, aun he was ready, and 
24 5. C the Plaintiff refuſed ; and the other ſaid, that at another Time the De bnd. 
ant refuſed, and the others e contra, and found tor the Plaintiff; and al. 
leged in arreſt of Judgment, becauſe the Iſſue ſhould be upon the Retu. 
fal of the Plaintift & non allocatur, bur the Plaintiff recovered ; for the 
Defendant ought not to refuſe at any Time; Quod Nota. Br. Repleag.. 
er, pL. 15. ce Ho. 5 5 
16. If the Condition had been 20 infeoff F. S. before ſuch a Day, and 
F. S. in the mean Time enter'd into Religion, the Obligation was ſaved by 
the Condition. Br. Obligation, pl. 45. cites 2 E. 4. 2. 
; 19. Writ of Entry of 40 8. Rent out of the Monaſtery of S. where 
ions, pl. 61. Variance was between the Plaintiff and Detendant for Tithes and t 
cires M. 15 8 1 1232 , he 
E. 4. 2 ac. Plvintiff granted to the Defendant the Tithes, and he granted the 40 5. Rent 
cordipgly. to the Plaintiff and his Succeſſors for the ſaid Tithes, and the Deleudan: 
ſaid, that the Plaintiff had taken 24 Loads of rhe Tithes ; judgment 
fi Actio. And per Littleton and Brian the Bar is no Flea ; tor where 
the Rent was granted tor the Tithes, all is executed, therefore the one 
cannot be eſtopped tor the other; tor the Grant of one Thing for auler 
is no Condition. Br. Conditions, pl. 61. cites 9 E. 4. 19. | 
18. But where Annuity is granted pre Conſilio impendendo, and the 
Grantee refuſes to give him Counſel, this is a Forſeiture of the Annuity; _ 
tor this is a Condition in Law, and the Coumſel is exccatory, lbid. 
109. & where one is bound to make a new Pale of the Park, and he call 
Have the ancient Pale, there if he be diſturbed of the ancient Pale, be 
is not bound to make the new. Br. Conditions, pl. 61. cites 9 E. 4. 10. 
20. So where a Man grants to me 101. Annuity to have a Gorſe or Gu 
ter in my Land, and T ftop the Gutter or Gorſe, 1 ſhall not have the An- 
nuity ; tor theſe are Things executory 3 and there if the one be diſturbe!, 
the other may do the like. Ibid. 1 5 
21. And where a Man is to have my Meadow in Severalty after the Ha 
carried away, becauſe I ſhall have Eaſement to carry it over His Land, if be 
_ diſturbs me of the Eaſement, I may diſturb him for the Meadow, But it 
Py og oe Roc 
22. But per Littleton, where a Man grants an Advowſon to me, and 1 
grant to him an Annuity, and I diſturb him of ity Advowſon, this is no 
Bar of the Annuity, for both are executed; for the Annuity is executed 
by ae ant RR ern [ 
23. If the Obligee himſelf be the Cauſe that the Obligation cannot be 
performed, this is no Forfeiture ; for it is his own Act. Br. Conditi- 
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Br. Condi- 
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P Pl. 127. cites 4 BL. 7. 3. | eng 5 
The Law 24 A Man ſurrendred Copyhold to J. S. and is bound in an OU, 
it he was ion that F. S. ſhall enjoy it without Interruption of any, and J. S. atter- 
Tenant at Wards committed a Forfeiture, and the Lord entred, the Obligation is 1! 


Common forfeited, becauſe it was his own Af. D. 30. a. pl. 205. Hill. 28 1.5 


Law, and v. | 
the Obligee Compton v. Brent. 


ceaſes; the Obligatiou is ſaved, becauſe it was the Act of the Plaintiff himſelf ; Quod Nota. Ibid. 


=_ 


25. It is a Genera! Rule in Conditions, that if the Plaintiff himfelt 


be the Cauſe of Diſablement, ſo as the Condition cannot be pertormed, 
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Mich. 28. and 29 Eliz. 


he hall not take advantage of the Condition. Arg. Godb. 76. pl. 90. 


25. A. Leaſed to B. at 40 ]. per Ann. and a ranger covenaitted with 3 Le. 159. 


A. that B. jonld pay the 40 l. for the Faria and Occupation of the Lands; 


A. brought an Action of Covenant againſt the Stranger, who pleaded, 


that before the Day of Payment, the Plaintiff ouſted B. ol the Farm; it S. C in toti- 
was objected that this was no Plea, becauſe this is a Collateral Sum, dem Verbis, 


and not for Rent iſſuing out of the Land; but the Court held the con- 
trary, that it is 4 Conditional Covenant, and that the Conſideration 
upon which the Covenant is conceived, viz. The Farm and the Occu- 
pation of it was taken away by the Act of the Plaintiff himſelt. 2 
Le. 115. pl. 153. Trin. 32 Eliz. B. R. Bedell's Caſe. 
27. Acceptance of Rent, is a Diſpenſation of a Forteiture for Non- 
payment ot Rent, but not of a Breach of a Collateral Condition. Cro, 
E. 528. pl. 57. Mich. 38 and 39 Eliz. C. B. Marth v. Curtis. 
28. Debt on a Bond Condition'd r ſave harmleſs from a Bond made to 
C for Payment for Payment of 1001. at a Day aud Place, &c. The De- 


 tendant pleaded, that at the Day of Payment, he was going to the Place to 


pl. 206, 


Mich. 29 
and 30 Elis 


Brownl. 58. 


9, C. & S. P. 
by Sir Ed- 


ward Coke. 


pay its and the Plaintiff by Covin cauſed him to be Impriſoned till after uus ſet 


of the ſame Day, to the Intent the 100 l. ſhould not be paid, and ſo the 
Obligation to be forjeited ; and ſo he could not come to the ſaid C. to pay 


him the ſaid 1001. Adjudged upon Demurrer, that ſuch a bare Surmiſe 


was no Bar. Cro. E. 672. pl. 30. Paſch. 42 Eliz. C. B. Morris v. 
Lutterel. = IE 


29. The Condition of a Bond was, that before ſuch a Day, the Obli- 


S. C. cited 


gor would procure ſuch a Woman 19 Marry the Obligee; the Obligee goes by Holt, Chr. 


not withſtunding the Menaces, the Obligor ought to have fhewed, that 
he had done his utmoſt Endeavour to procure her to Marry him, but that 


ſhe by Reaſon of the Menaces refuſed, and fo he was hindered by the 


Plaintiff, Cro. E. 694. pl. 4. Mich. 41 Eliz. B. R. Blandford v. 
Andrews. „„ j%%%CC%CCC% 8 

30. A Teaſfinent was made on Condition to pay 2001. at ſuch a Day, and 
to make a ſufficient Leaſe of Bl. Acre, parcel thereof, for 21 Years. The zoo! 
was paid, but as to Bl. Acre it was inſiſted that that was Parcel of the 
Lana, whereof the Feoffment was made, which the Feoffee yet continued in 
eU Alion , ſo that he could not make a Leaſe thereof; the Feoffee demutr'd, 
becauſe it was not alleg'd that the Leaſe of Bl. Acre was made; but it 
was held that he need not to allege Performance of that Part, becauſe 
it is impotſible to be pertorm'd ; and his performing the poſſible Part is 
{ufficient. And here he cannot make a ſufficient Lo becauſe the 
Feottee is always ſeiſed; and it is not intended that he ſhould make a 
Leaſe by Eſtoppel, the Words being that he ſhould make a ſufficient 
Leaſe. Cro. E. 180. pl. 14. Mich. 42 and 43 Eliz. B. R. Wigley v. 
e___ , 5 5 

31. It A. be bound to B. that F. S. ſhall marry Fane &. before ſuch a 

Day, and betore the Day B. marries with Fane, he ſhall never take ad- 
Vantage of the Bond, tor that he himſelf is the Mean that the Condition 


could not be perform'd, and this is regularly True in all Caſes. Co. 
Lit. 206. b. | — 5 


32. A Mortgagor, or Obligor muſt on the Day of Payment ſec> the Lit 


ortgagee or Oblipgee, and tender the Money, &c. if the Mortgagee, 

&c. be in the Realm of England; but if he be out of the Realm of 
ngland, the other is not bound to ſeek him there, bur ſhall have the 

lame Eenefit as if he had made a Tender. Hawk. Co. Lit. 294. 295. 


33. 1 


to her, and tells her, how barbaron/ly he would Uſe her it the Married J. 14 Mod 
him, and called her Whore, and threatned to tie her to a Poſt, and y 
told her ſuch Things that no Woman in her Senſes would marry ſuch remarkable 
a Man; after the Day, Debt was brought upon Bond, and this Matter Caſe. 

ſpecially Pleaded in Bar, and adjudged to be no good Plea, but that, 


532. and 
callsita yer 


S. 349. 
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V. Lully, 


An Eviction 34. In Covenant Plaintift counts that he by Indenture /ea/ed his Payſcy 


and Cove- 


TIER N W . - wm EN ITT 55 ag 8 
Condition 
1 33 Lueen Mary granted to Z. a Reverſion in Tail upon ni, 
52. Nalin 's 


that if . or his Heirs pay 20s. ot the Recrift of the Fxcheaver, & 5 
S< C.ngs Crane frall have a Fee; Reſol ved , that 11 atterwards the Ducen, wider 
P. acco:diy. her great Seal, refuſes to receive the Money, yet it the Grantee teag,;; ., 
at the Receipt of the Exchequer, he ſhall gain the Fee; tor the Queen by 


no Means can countermand or hinder the Increaſe of the Ettate in ſuch 


Caſe. Adjudged 8 Co. 96. b. Trin. 7 Jac. Lord Straflord's Cafe. 


; 7 8 . I , are 
of the Lolleſ- rendring Rent, and the Leſſee covenanted to pay his Rent. The 77 


ſion ot Lefice ee 


tor Years dit. Plæaded that before any Day of Payment, the Farſonage was fequeſtreg fur 
charges all Nong payment f the firſt Fruits; the Court held this no Plea ; tor he d 


| f OE n e of co. 02g 
Rents, Bonds ot het that any Att was done by the Plaintiff himſelf in his Default, and 


ne Pp pea he cannot ſay that the Leſſor had nothing at the Time of the Leaje made; ſo 


ſort depend- in Caſe ot an Obligation tor Payment ot the Rent; tor he had bound 


ing upon the himſelt to pay it, and the Occupation is not material where the Leaſe 


Intereſt; Per is tor Years or for Lite ; But otherwiſe of a Leaſe at Will. Het. 54. 
| Fenner and Mich. 3 Car. C. B. Jeakill v. Linne. wil 


Yelverton, | | | 5 e 5 
J. Obiter. Yely, 23. Mich. 44 and 45 Eliz. When a Thing iſſues out of the Profits, if the 
Profits are taken away, that which iflues out of them are alſo Piſcharged. Arg. Roll. Rep, 193 
cites 20. H. 6. a Rent is reſerved out of Land, if the Land be evicted the Rent is Diſcharged. and 
ſo it is if he had entered into an Obligation to pay the Rent; becauſe it iſſues out of the Profl.; which 
are evicted, and conſequently the Obligation and Rent are diſcharged. : 


35. If he, to whom a Thing is to be done, hinder the cther, that is to 


do it, ever ſo much, yet the other mnt uſe his utmoſt Eandeavours on his 


Side to perform; and ſhe that he has done it, or elle he torteits his Bond, 
or breaks his Agreement. 12 Mod. 532. Trin. 13 W. 3. per Holt Ch. 
J. in delivering the Opinion of the Court in Cafe ot Lancathite . 


Killingworth. 2 


(O c) W hat Things excuſe the Performance of Condi- 


tions, and what not. 


Acts of him ealo ſhall love the Advantage. [Refiſal] 


1. IF the Condition be to do « Collateral Act, and not to pay 


_ Money, which is of the Nature of the principal Sum, it ces 


; „ | Nation. a Ma. 150. 84. 12 I), 4. 23. Os 
1 1 Detinue by Executors of Obligation bailed by the Teſt ator to tit 
FO cites Defendant, who ſaid that he and N. D. bailed upon certain Condit cis, 


7H.6, K. and prayed Garniſhment againſt N. and had it; M. came and laid 
8 0 that it was delivered upon Condition, that if he refuſed to make ſich Inden- 


ture to the Teſtator when he ſhould be required, that then it ſhall b: delivers 
ed to the Tetator, and otherwiſe to the ſaid NM. and ſaid that ſuch « D9 
he was ready to have made the Indenture, and the Teſtator refuſed; by 
which he prayed Livery of the Obligation; rhe Plaintiff ſaid that i 
another Time, viz. ſuch a Day the Teftator required him and he ft, 
and the other ſaid that he did nor refuſe, Prift, and ſo to iſſue, and 
found tor the Plaintiff; and it was pleaded in Arreſt of Judgment, be- 
cauſe when the Teſtator once refuſed, the iſſue ſhall be upon this Fles 
and the refuſal of the Garniſhee after isnot material, and yer becadle ne 
was bound that he ſhould nor retuſe, therelore ic ſeems that he 1h. 
not retuſe at any Time, and after the Plaintiff recovered by Judge 
Br. Conditions. pl. 49. cites 7 H. 6. 24. 
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cr their Heirs, 


held, chat the Retulal of G. ſhall ſave the Obligation, becauſe the Ob- 
ligation was to the Uſe of G. and coniequently G. was privy; but the 


| Soo | W he 5 ea | , A of 100 l. 
the Law is the fame in like Caſes; But of Things within, as in Obli- wit 


r — ä 


— 49 | 
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ö 
; ” 3 | 


—— — — 


Condition. 


— 


— 


z. In Quare Impedit, à Man ſciſe of a Manor with Alouſin Appen- 75 per | 
* . "0 153 7 ' A 57 429 S ” - 4157) * cus, d pe | | 
ant enfcoff d 3, upon Condition that they or any of them who ſurvived, hit Ihich | 
WITHIN 40 Days next af ter 10 Fears next eine the is ſaid, that = ; 
Hate of the Charter, ſhall re-infcoff F. and H. his Feme in Tal, the Re- by the re. | 
watnder to K. in Fee, and they made a Deed accordingiy with Letter of Attor- ns of ” % 
rey to W. P. to deliver Seiſin, and delivered it to the Attorney of NI. OE tie 
in the County of E. ſuch a Day, within the 1o Days, and commanded vringipal 
him to make the Feoffinent accordingly; wich Attoracy, ſuch a Day and Cafe, chat tlie 
Year, at the Manor offered tothe hren to make Eſtate within the 40 Days, t r 
artinco to the Deed and Condition, and the Baron refuſed, and allo the 2 nr to en- 
according * . a 7 feoſt R. to 
Attorney was upoa the Manor all the 40 Days, ready to have made Livery. V hom the Re- 
Br. Conditions pl. 55. cites 19 H. 6, 67, 73, 76. mainder is li. 
e | 5 Fo | | 5 . OD: mied,ir is not 
ſo, for it is confeſſed that the Baron and Ferre are alive, and R ought not to have it till after their Deaths ; 
and therefore it ſeems that after their Dearhs they ougat to enteoft him. And fo it is the beſt Obi 
rion here, that by the refuſal of the Baron avd Feme, the Feoltees ſhall not rstain the Land; for this 


454 ——AB 1 wi — _ PRI — 


— er — _ an." 2 
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2 Sus. cer 


was not the Intent of the Feoffor, therefore the Entry of the Feoftor Lawtul. Ibid, 
4. And ſo it ſecms that where Time ts limited, if a Man reſuſes at one | 
Time, he may agree at another Day wihin the Time, and all well. [i 
s. And ifthe Baron and Feme die within the 40 Days, there the Feof- 4 
fecs ought to make Eſtate to R. ro whom the Remainder is limited, 1 
and if ail die within the 40 Days, the Feoitior may re-enter ; for the 1 
Feottor ſhall not loſe the Land Where the Condition 18 not performed, | 
and no Default in the Feoflor Ihid. B l 
6. Andit A. inteofls B. upon Condition to re-infcoff him in Fee, and q 
A. dies, yet B. ought to infecff the Heir of A. and ii B. had tender'd a 1 
Feoſiment to A. and he retuſed, and died, yet the Heir of A. ſhall make 4 
Requeſt, and ſhall have the Land; Quære inde where no Zime is limited. 4 
did. . „„ 85 „% lag 1 
9. Debt upon Obligation by J. B. againſt J. C. who ſaid that the Ob- 1 
ligation is indorſed, tnat if A. made Hſi ate Tail to B. before Michaelmas, 4 


that chen &c. and that A. offered Ser/ia to B. by Deed ſealed, and he refu- 
ſel, and that the Obligation was made to the Uſe of the laid B. Ir was 


ſane was not exprefly ruled. Br. Conditions, pl. 140. cites 2 E. 4. 2. 

9. Where a Nian is bound in an Obligationzo do @ Thing out of the Ob. It a Man 
ligation, as to infeoff F. & by ſuch a Day, and he offers a beoffinent, and makes an 
the other rejuſes, he thall never be bound to make the Feollment, and lUigation 


. | 6s a with Con- 
gation of 20 J. 10 pay 10 , notwithſtanding that he refuſed the 10 1. of. dition fer 
tered at the Day, yet he thall recover the Duty aſter, viz. the 10 l. bur e Helivery 
not the Penalty, tor the 10 l. is within, and not dehors. Br. Condi- eee 
tions, pl. 145. CITES 7 E. 4. 3. or fer the 

| | ? ; Performance 
| gation, that is to ſay, is not Par- 
Co. Litt. 207. a. | 


cf an Arbitrement of the deing of an At &c. this is collateral to the Obli 
cel of it, and therefore a Tender and Refuſal is a perpetual Bar, 


9. And per Danby, the Obligor ſhall ſay, that he attended all the Day; 
Contra per Littleton, tor it the Obligee retutes at one Time it is ſuſſici- 
ent; Quod Nota; which Brock ſays ſeems to be Law. Br. Conditions, 
Pl. 145. cices 7 E. 4. 3. | . 55 

lo. M here the Condition is 20 do a Thing by a Day, the Refuſal Leſs; 
Jo Doy is not matacial | 
r Conditions, pl. 67. cites 14 H. 8. 17. per Pollard. © 
11. Relutal aud Penier to Him who ig privy is material, and to a Stran- 
ger is aothing to the Purpoſe. Er. Conditions, pl. 26. Cites 14 H. 8. 22. 


[P.-c} 
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„ Ibid. pl. 45. 
4 ct | FF 
it he PETIOTIMS IT at Lhe Day Or betore the Day. 5. W ? 
Cur, 
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(P. c) [Excuſe.] Ads of the Obligee. [Refuſal 


x- I F the Condition be, that che Son of the Dbligor ſhall ſerve the 

1 Obligee tor 7 Years, if he tenders his Son, ant the Obliger re, 
fuſes, it is no Forfeiture, 22 ED. 4. 26. 2 Ed. 4.2. 
2. A Man is bound to F. NM. that A. B. ſball make Obligation of 10 
to the 3 N. by a Day, and A. B. offers, and F. N. the Obiigee re. 
fuſes, the Obligation is not torteited ; tor the Refuſal was by the Obli. 
gee himſelf; Contra it it ſhall be made to a Stranger, and he retuſes &c. 
D „ 6:16.07 5 285 
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C. c. 2) Tender and Reſuſal. Pleadings. | 


1. IXEB T upon Obligation, with Condition that the Defendant in. 
feoff A. B. and his Feme, and ſaid, that he tendered Eſtate to the 
Baron and Feme, and the Baron refuſed ; Per Catesby, this is no Plea, 
bur ſhall ſay, that the Baron and Feme retuſed ; But per Brian |. it tte 
Baron once refuſes, the Detendant is diſcharged for ever; and it the Ba. 
ron retuſes, it is the Retutal of the Baron and Feme. Br. Conditions, 
JJJJ;ö;ö; d d 
2. Aud ſo it is held there, that Refuſal of a Stranger to the Obligation 
JJ e d 
3. Debt upon Obligation ; the Defendant ſaid, that it is indorſed, that 
1 Ff the Defendant, or any for him, come to Briſtol ſuch a Day, and there jiew 
to the Plaintiff, or his Counſel, ſufficient Diſcharge of Annuity of 40 s. fer 
Aunum, which the Flaintiff claims out of two Meſuages in D. that then 
| &c. and ſaid, that A. and B. by Aſſignment of the Defendant, came the 
ſame Day to B. and tendered to ſbeu to N. and W. of Counſel with the 
Plaintiff? a ſufficient Diſcharge of the Annuity, and they refuſed tort; 
133 ſi Actio; and the Plaintiff demurr'd, and it was awarded no 
Plea by all the juſtices, aſter great Argument, becauſe he did t ti 
what Diſcharge he tendered, as a Releaſe or Unity of Poſſeſſion &C. tor this 
lies in the Judgment of the Court to adjudge it; but they faid, that it 
he came not there at the Day, this ſhall be tried per Pais. Br, Condi- 
JJ ß 
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(Q.c) [Excuſe.] Ads of the Obligee. 


1. IF 9. is obliged to B. and the Condition is, chat the Son of 1 

: ſhall ſerve B. for ſeven Years, tf B. takes him, and atter, With 

the Term, commands him to be gone from him, the Obligation 1s 

not forfeited. 22 E. 4. 26. 7 | 

Bendl. is. 2. Ik the Condition of a Bond be, that the Obligee ſhall peacead!) 
pl. 26. Anon. enjoy Certain Copyhold Land without the Interruption of any, and 


S. C. and the qgfter the Lord enters for a Forfeiture by Nonpayment of the Ren ® 
Plea award» | cordin? 


ed good. 
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ö : 4 Day &e. ſo that he could not do his 
„ Plea, tor the Conuſor is bound to do it there, and therefore he thall H. 7. 13. 


may b 


7 3 N 4. ave 


Condition. 251 


—— 


— 


cording to the Cuſtom, pet the Obligation ts not forfeited, for this 
was the Neglect of the Obligee himſelf, Pill. 28 Þ. 2. Oicr 30. Jl. 
2 A Bond was conditioned to deliver to the Obligee a Releaſe of &c. In 
Debt brought the Obligor pleaded, Ouod paratus fuit at the Day to ſeal 
and deliver it, and that it was wrote, and Wax fixed to the Label, but the 
Plaintiff refuſed to accept it ; But by Chamberlaine nr Detendant did 
not do all that he might have done without the Plaincifl, for he fbould. 
have ſealed it, but did not, and therefore the Plaintiff's Refuſal was not 
ill; for that would be Acceptance of Paper; and Haughton J. agreed. 


2 Roll Rep. 238. Mich. 20 Jac. B. R. Anon, 


4. A. gave a Bond for his true Impriſonment, and after eſcaped, and the 
Marſhal affigns the Bond to the Plainriff who ſues it to Judgment, the O- 
bligee brings in the Original Defendant, and the Marſhal accepts him, and 


$ pe Cur. he by the Acceptance has diſpenſed with the Forteiture of the 


nd. 12 Mod. 454. Paſch. 13 W. 3. Maſon v. Atherbury. 


* ' * * 
— * : 


(R. c) [Diſcharged by] 
_ Acts of both, 


1. IF the Obligor pays Part of a ſmall Sum contained in the Conditiot 
at the Day, withour any Mention of the Reſt, yet the whole Ob: 


ligation is forfeited, 21 ED. 4. 25. b. 


2. It the Condition be, That he ſhall not diſturb the Obligee in cer- 

tain Land leaſed to him; yet it he ſurrenders to the Obligor, this is a 

good dilcharge of the Obligation, 22 ED. 4. 37. admitted, — 
3. [If a] Condition [1s] broke, Performance with the Acceptance per Brian, 


EK of the Obligee after will not excuſe, 20 ED, 4. 8. 6. ones; Bate: 


RED ard. and the. 
Reporter ſays, Ideo Quzre, 


= 4. If A. be bound to an Abbot that B. ſpall inſeoff the Abbot by ſuch a 


Day; there if B enters into Religion in another Houſe betore the Day 

the Obligation is forfeited; and contra if he enters 5 Religion with : 
the ſame Abba, tor now the Obligee is in Default by Acceptance of him 
into Religion, Br. Conditions, pl. 127. cites 4 H. J. 3. „ 


* . — 


— — ONE 


. (R. c 2) - Excuſe pro Tempore. 


Accident. 


t : x NE by an Abbot 70 Vd 4 Chaplain to chant in ſuch a Chapel or 3 


Church, the Defendant ſaid, that the Church or Chapel fell ſuch tions, pl. 
Service there; Per Keble this is no 241. cites 10 


2 ; make the Chapel ; bur the Opinion of the Courr clearly was, that the ot the 


+ Plea that the Chapel was fallen was a good Plea f 
dar che Conuſee thall m. 1 


4 5s Services, and the judgment in theſe Caſes is Diſtingas ad facienda Se # /or 


Ob igor is 
and excuied, 
ake the Chapel who took the Commodity ot Brook lays 


dervitia, which cannot be till the Chapel be rebuilt ; but ludgmen““ Ce 
- given, quod ceſſet Execurio, till the Chapel be made, Per 
| Keble ; 
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252 Condition. 
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Keble ; but per Fineux contra. And this Cate of the Divine Se; 

the Default of the Plaintiff for not making of the Chapel; 0 Judgmene 
thall nat be given for the Plaintiif where all the Delault is in the 14 
Plaintiit, and the Defendant thall not do Divine Service in the bl, 


* a 
4 _ P - | . . . f dCe 
when the Chapel is fallen, and it is a Bar for the Time; Per ing, 


— 


— 


Brian and Danvers, but per Vavitor it is a Bar for ever, Br, Bar. ,}* 
t 11. cites 16 H. J. 9. 55 bl. 
8. P. gr. 2. Ho it a Man be bound to carry the Corn to the Barn of F. F. and the 


Conditions, Barn falls, he is diſcharged of the Carriage. Per Brian, Ibid, 


pl rg cites 3 Covenant to /zvy 2 Fine by him and his Wife at the reaſon ble Re. 
wo 17 gueſt; Sickneſs of the Wife is excuſe. Mo. 124. pl. 270. Paſch. 25 Fj; 


—_— 


* 3 ns 


— —— 


bee Tit. 6 (S. c) In what Caſes a collateral Thing may be given in 


tom. © Satisfaction of a Condition. 


Condition! 953. contta : 9 0. 7. 18. per Daviſor, H. 13. Jac. B. G. rwe 
(Fe Forwod and Dicton adjudged, () that Money cannot ve gri jt 
; > Daflstaſtion, * 12 Y. 4. 23. adziidged. Contra 4 0. 6. 24. 0d. 
be to make | mitted. 5 | DE EE RE e 


. 


. COUNt, it is no Plea that he made him a Leaſe of a Houſ: and Land in full Satisfaction of all Accour; 
Se. D. i Paſch. 4 H. 3, 5 e ee GEL C 55 | 


1 EY IS, OR SO as ** 
%s Bulſt. 143. Moor wood v. Dickens, and was on a Bond of 20 l. conditioned to deliver to the 


= Obligee before ſuch a Day ſo much Lead; the Defendant ple 1d2d, that betore the Day ar the He. 


queſt of the Plaintiff himſelf he had paid one 8. 101 which the Plaintiff was indebted to him, „dn 


he paid for the Plaintiff in full Discharge of the firſt Bond, and that fo the Plaintiff had accened of ir 
The whole Court were clear of Opinion that rhe Plea was not good, and that the Plaintiff had g 50 


Cauſe of Demurrer, and gave Judgment for the Plaiatiff.— Koll. Rep. 295 pl. 5 S. C. (ors it ws 
adjudged per tot. Cur, againft the Plaintiff. (But it is added, that it ſeems it was for the Plaintiff) 

+ * Br. Conditions, pl. 41. cites S. C for the Condition being to be honnd in a Statute the Acceptance 
of a Leaſe of a Houſe for his Life in Satisfaction is no Performance, for this is a Condition Dehors, aud 


muſt be performed ſtrictly. —— Firzh Barre, pl. 189. cites 8. C.-——3 Bulſt. 148. Arg. cites 5. C 


. C. cited 9 Rep. 79. b. — Co. Lit. 212. b. S. P. 


- In uch 2. But When the Condition ts to pay Money there any other collue. 
Caſe the (ral Thing will be a Satisfaction. C0, 9. Pato, 19. f 19 Ed. 41 
es b. t 12 [). 4 23.3, f | N | 


Thing i:: 


good, if the Obligation be to pay a certain Sum of Money; Per Coke Ch. J. 2 Brown). 131 180 
+ Br. Conditions, pl. 161. cites 18 E. 4. 15. 1. 20 and is the 8 C. with that of 19 E. 4. 1. b. — 
+ Br. Conditions, pl. 44. cites 8. C. as if he pays Corn for the Money, it is good; Per Hunke. — 

Fitzh. Barre, pl 189 cites S. C. | 3 | : | N 
Co. Litt. 21 2. b. S. P. and ſays not only Things in Peſſeſſon may be given in Satisfaction, but 10K 

the Feoſſee or Obligee accept a Statute or a Bond in Satis faction of the Money, "tis a good Satisfaction, 

— 3 HBalſt. 149 8. ©. e „„ 1 | 
Debt upon Condition upon Obligation fo pay 101. before ſuch a Day; the Nefendinr aid that 02 07k 

the Day of Payment he delivered a Horſe in full Satisfaflion, to chic, he agreed, judgment ſi Actin, and 

a good Plea ; by which the Plaintiff took the Receipr by Proteftarion, and travertyd the Ayreeml, 

But it ſeems there that it is a good Plea that he did not pay the Horie, Br. Conditions, pl. 199 cis: 

R. 3. 22. —— Co. 3397-21270. 8.3 2 | 


3. J Pan bound in 200 Quarters of Malt, upon Conditian tf” 
20 l. A King or Horſe, or other collateral Thing, is a Sat ista“ 
Co. 9. 79. [d.] e l 
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Condition. #63 
J. Dan Feoſſment bon Condition to pay 201 4 LL lateral Thing © 15 * . 
34 Sitisdactlon. Cb. 9. Peytoc. 79. [a] 0 dP 


of Feoftment in Mortgage, if the Feoffor pay to the Feoftee a Heß or Gold Ring &c. in ful] Satistace 
tion of the Mone. and the other receives it, it is good enqu, oh, and as frrong 48 if he had received ric 
Money, though _ Horte was not the twentieth Part of the Value, becauſe the other h. id l it It 


in tall Satisfaction, Co. Litt. S. 344. 


3. Han bound in 25 Quarters of Grain, conditioned to pay five 


Quarters, Maney or other collateral Thing, [9 not a DUSTIN, 


' becauſe of the original Contract. ” 
6. Bllit otherwiſe it 18 m Contract without Deed. Co. 9 59. U. In uch. Cn 


ayment of 


Money 1 is a clear Diſcharge of the Contract; Per Haughton J. 3 Bull, 149. 


. Tf the C Condition be to pay a leſs Sum at a Day ; - ff the Ohligee Br. Condi- 
agrees that he ſhall pay an Hori», or other Thing in Satistaccion. tions, pl. 


161. Cites. 


vet if he reluſes it, the Obligor ang ht to pay the malt Sum at che 0 E. 4. 15. 


Dap, otherwtic he hath forfeited the Obligation; for the Agreement 14. 29. and 


by Patol, without e cannot alter the Agreement by Leed Is the com- 


belore. 19 E. 4 1. 3. 2 | mencement 
\.. _ of the ſame 


8. C. cited by Roll; but it the Ovligee accepts the Houſe in Rs Un, this is a good Dilcharge of the 


5 Lond Ibid. 


8. S if: the Condition be to erect an Houſe of bien a Length ec. 


he cannot plead other Agreement in another Manner in Satistacti⸗ 


On theccot, unleis it be by Deed. 19 E. 4. 2. 6 per Curtain, 
9. 50 it the Condition be ro pay a ſmall Sum at D. at ſuch a Day; So 1 in Debt 


oil Agreemeut o Pay at angther Place, without Acceptance, 18 not a on a Bond, 


4zo the Det 
Ditcharge, 19 C. 41. b. bk Ws 


ed that be- 
Gr the Day, the Pla anti, in regard the Plaintiff 8 Cattle had done ſome Treſpaſs on he Defin. 


dant's Linds, gave him a longer 15 y Of P. ay ment of the Money, which Day is not yet come; adjudg- 


ed per tor, Cur. to be no Plea, becauſe a parol Agreement cannot dit penſe with a Bond. Cro. E. 
pl. 8. Mi- b. 41 & 42 Eli. B. ä N v. Andrews. ; , ch 697. 


10. 80 il a Thing ha to be done by Iaplicutich. of 1 to the per- Br. Condi- 
for. of anz Perſon, and the Obligee appoints him to do it ar a Place in 15, Fl 


certain, pet it the jIerlon be not there to accept it, it is not dit 161, ces 
charged, but the other 1 to leck * 19 . 4 1 b. M 0B 
| | Pa of 
25 85 


IT. Ita Condition of an Obligation be to pay 10 l. at a Day at D. * Br. OY 
if the Obligce COPE it at another Place, it is d gaod er formance ditions, pl. 


without Oeed. 41 E, 3. 25. f 46 E. 3. 29. b. f 3 D. 4.9. 11D, 21. cies | 


4 59. 62. 21 E. 3; 5. 49 E. 3. 6. Fitrh. Dette, 


cites $ C—— See ( b) pl. 1, 2. 9. C. | + Br en J. 1 
| , 31. & — — 
Lr. Dett. pl. 43. cites S. C. + Br. Eſtoppel, pl. 53. cires S. C. . 5 5 
cites 8, CG. Br. Chartcrs de Terre, pl. 20. cites 8. C. but not S. P. 12 2 | 
- 1 So if the Defeaſance of a Sratute be to pay at D. ſo much Br.Defea- 
ent. 40 E. 35 4. ſance, pl. 14. 
& S b as to P. Money ; | i eite 0 $4 
234.3 0 b f. 8 . mentions not hing as tO Rent. Fitzh Audita ere, pl. 1, 


13. It a Condition be t to pay a Rent to the Obligee, A 
ment to pay to his Bailifl, 8 retules, [s no lea gre, a Deed. 


” Olibitatur, 9 12, 6. 29. b. 
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B.. Condi- 14. Ik a Condition be chat a Stranger hall inteoft the Obligee 
tions, pl 24 Land Which che Stranger renders, and he reſuſes to geceut. 5 0 
Cifes.42 63-4 : ; = 2 0 LLEMM.: bu! Jy 


2: land is his Command he inteotts another, this 15 a Rand JIerforingiee Unten. 


— —— 


— 


* wm = | ; hg 44. 
at 23 a. pl. Out Deed. 42 E. 3. 3 It ems the Retliiai is ti E Great 
2 _—_ Caule thereot, yet there the Ifſue is tazen upon the Command. 
in Roll.] and the Plea held good, but Brook ſays Quod mirum ! becauſe the contrary is held wan, 
12 H 4 23. becauſe things De-hors ſhall be taken ſtrictly ; but Payment ro the Plaintiff an 
to a Stranger by his Command 1s all one. Fitzh. Barre, pl. 190. (bis) cites S. C. 


in. 
1 
d 1 a ment 


Br. Condi- 15. Tf the Deſeaſance of a Starute be to pay rol. Rent at a Day. 
tions, pl. 32- it ts a good Performance without Oced, that he paid Parc for 11 


eres SC. wb | 
bur ſays Ex pences ot one of the Conuſees, and the Retidue for the Reparati 


nothing as ons of the Houſes (Which he himſcik was not bound to repair) y 
" ber- the Command of the Conuſce. 46 E. 3. 33. b. abjudgedg. 
ormance _ 8 BO MLS 5 

being without Deed, but only that it was by Command of the Connſee, and awarded a good Pe 

| formance; and Brooke ſays that ſo it ſeems it amounts ro a Payment per Auter Mains; Quod Nota 5 
Br. Audira Querela, pl. 6. cites S. C accordingly. — 8 e 


Br. Condi- 16. Ik à Leaſe be made by Deed, rendring Rent ttpon Condition, 
tions, pl. jt is a good [erformance, that by Accord the Rear thould be le 


228. Cites - "hp Fa | 

© C —.— couped for the Table of the Leſſor, 47 E. 3. 24. b. 

%%% ſs 1 lg 88 N i 

n int, pl. 13. cites S. C but Brooke ſays, Quære if ſuch Agreement without Deed be ſufficient to d 
charge a Covenant which is by Deed ; for by Parle it is not ſufficiept. A Condition was to 
Money at Mich. and it was agreed between the Parties that the Piaintiff ſhould retain ſo much Nett 
as the Mo: ies due to the Obligee on the Day they were payable ſhonid amount unto, in Hatislaction 
of the Monies; but becauſe the Rent was not due till after that Day, he could not contyitt tor ir 
and conequentiy the Condition was not performed. Arg. Roll Rep' 296. cites Mich. 48 8 4: Thi, 
Andrews v. Harrington. But ſays that ir was there agreed, and that fo is 22 E. 4. 5. that othergie 
it is in Caſe of 2 Obligations becauſe both are Duties. ES 


1A 


5 17. Ik J deliver Money to another without Deed to my Uſe, and 
make a Deteaſance by Deed to pay a leſs Sum, If J accept Corn in S. 
tistaction without Deed, this is not any Oilcharge. Contra 18 E. 


r . 15 the n be Done «fie the Condi- 
Fol 457- tion is broke, (*) pet this is not a Oiſcharge of the Obligation 
without Deed. f 46 E. 3. 29. b. + 47 E. 3. 14. Contra, 13 Cd, 
VV gy ” 
31, cĩtes „%% ins bo ogy Rs Fay 
S. C.<-—Br. Dett. pl. 43. cites S. C. _ + Fitzh. pl. 218. cites S. C. 
Firzh. Barre, 19. Jt the Condition be to ſtand to an Award to be made ſuch 3 
* + cites Day; if at the Day no Award is made, but the Arbitrators, by Aſleut 
e of Parties, appoint another Day ta do it, and do make it at 5) 
Day, pet he is not bound to perform it. 49 E. 3. 9. demurtet. 
20. Jfa Grantee of an Annuity, pro Conſilio impendendo, promiſes 
the Grantor to come to a certain Place at a certain Day to give hig 
Counſel, it he does not come at the Oay there, pet the Conditiol 
is not broke, for he is not bound by the Condition to go there, and 
this cannot alter it. 21 E. 3. 7. b. ee 
21. It the Diſſeiſee takes Homage of the Diſſeiſor, this ſhall bind hin 
for his Lite, and contra againſt the Heir in Writ of Entry ſur Diſfella 
Quere of the Diſſeiſee. Br. Accprance, pl. 16. cites 19. Aff. 3. 
22. Debt for Meat and Drink, it was ſaid for Law that it is no F, 
that a Stranger has made an Obligation to the Plaintiff for the ſam? Dach 
Contra to ſay that the Plaintiſi himſelf has made an Obligation to H 
tor the ſame Debt, tho' it be in ſuch Action of Debt in which ite H. 
fendant may wage his Law. Br. Dette, pl. 19. cites 28 H. + 4 _ 
| 2 


- 


* 


Condition. 


— 
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23, Condition of a Bond was, that a Stranger h pay 70 the Obligee 
10 / ſuch a Day. The Detendant pleaded Acceptance by the Plaintiff 
ot a Horſe in Satisfaction at the Day. This was held a good Plea, vt 
it the Payment had been to be made by the Stranger, or by the Obligor 


himſelf 70 a Stranger who had accepted ſuch Recompence, the Plea 
 yould not be good ; for it ought to be performed ſtrictly according to 
e EF {he Condition. D. 56. a. b. pl. 18, 19. Trin. 35 H. 8. Ann. 
8 24. When the Condition is for Payment of Money, there is a Diverſi- 
= ty when the Money is to be paid to the Party, and when to a Strangers 
5 * for when the Money is to be paid to a Stranger, there it the Stranger ac- 
5 


v, | | cepts an Hurſe, or any collateral Thing in Saristaction of the Money, it is 


1 2 * ng Pertormance of the Condition, becauſe the Condition in that Cale is 
858 Ei ſtrictly to be performed; But if the Condition be, 7hat a Stranger ſpall 
wW Wy pay to the Obligee or Feoffee a Sum of Money, there the Obligee or 
” Feoftee may receive 4 Hir/e&c in Satisfaction. Co. THESIS. C-- 

per. 25. Right or Title of Frechold or Inheritance cannot be Carr by any 100 me | 
1D cCollateral Satisfaction but by Releate or Confirmation, or ſome Act 507. 10 cage 

uhich is tantamount. 4 Rep. 1. Mich. 14 & 15 Eliz. Vernon's Cale. of Forwood 

2806. Delt on a flugle Bond for 8 l. The Detendant pleaded, that after his v. Dicton. 

ion, 1 entring into that Baud, he enter d into another to the Plaintiff of 14 l. for 
les Te Payment of 51. at ſuch a Place and Day not yet come, which the 


Plaintilf that the Plea was 1 
Mich. 41 & 42 Eliz. C. B. Manhood v. Crick. = „ 
29. Debt on a Bond; The Deſendant pleads that he hath given a Bill 
of Exchange in Satisfaction, and ruled a good Plea. Comb. 19. Paſch. 
2 Jac. 2. B. R. Hilliard v. Smith. „„ 


Roll Rep. 296. pl. 5. Hill. 13 Jac. B. R. in Caſe of Fore wood v. Dicton 


1 may be ſatis- 
e, any JJ 5 = „„ EY, _ hed by other 
in d- | coVateral Thing is, becauſe it is of a certain Value. Arg. Roll Rep. 297. Hill. 13 Jac. B. R. in Caſe 
48 E. K of Forewood v. Dicton | 5 | FE | „„ 
> Condi- 29. In Debt by an Executor «pen Bend to his Teſtator, the Deſen- 
tination . dant contetied the Bond, but pleaded, that he gave another Bond to the 
5 Ed. Leſtator 2 Sati fact ion of that Bond, which Bond the Teftator accepted of 
„ Satrsfatzion. The Court held it an ill Plea to lay, that one did ac- 
cept ot one Choſe en Action (tor ſo is a Bond till the Debt is reco- _ 
| vered) in Satisfaction of another Choſe en Action, and here the Defen- 
L dur has confeſſed the Debt, and at another Day Judgment was given 
le ſach! WM 5 againſt him. Style 339. Mich. 1652. B. R. Brock v. Vernon. 735 
y eit ß 39. A. /e/ls Land ro B. A. takes a Leaſe of the ſame Lands of B. at 
it at h . 2 Rent beyond the Value, with a Condition of Re-entry, and gives col- 
urrer. lateral Security for the Payment of the Rent. A. was arrear 5 Years 
comiſes Wn ; Rent. B. re-enter'd. A. could have no Relief againſt the collateral 
ve m Wee Security without Payment of the Arrears, as well after as before the 
g11diti0! 2 Re-entty ; the Land was worth but 160 l. but the Rent w 


: | as 3 
here, ud Aunum. Chan. Caſes 261. Trin. 27 Car. 2. Anon. er 
1. 4. 16 bound to E. to pay B. 100 l. B. may take any collateral Sa- 
Fel hin | lation for it; but if A. is bound to B. to pay C. 1001, there C. ſhall 
Difſena . d receive any collateral Satisſaction to ſave the Bond, for he cannot 
1 | alter the Terms of an Agreement made between Strangers; Per Holt 


s_.n0 7 55. Farr, 144. Hill. 1 Ann. B. R. in Caſe ot Booth, alias, Gould v. 
ane Dach 1 Jo nion. | 
on to bi : 
h che De. 


45 FB] | | | (1 : c) 
( Ja 1 | | 
23. y 1 | 


/ laiutiſt accepted in Diſcharge 1 the ſaid Bond for 8 l. Adjudged for the 
I, and not any Bar. Cro. E. 716. pl. 40. 


28. The Reaſen why a collateral Thing cannot be ſatisfied with Mo- And per 
ney, or other collateral Thing, 1s, becauſe the collateral Thing is nor Coke Ch. J. 


due, and ſo no Contract can be made of it till the Day ot Payment. Arg. bs Ms 
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Condition. 


(T. c) Ho mny diſpenſe with a Condition. 
A Sanger. 


. I F the Condition of an Obligation be, to affure a Copyholq to 
5 A. and B. his Wite, (who are Strangers to the Obligation) hr 
the Lite of C. and the Obligor at the Requeſt ot A. ſurrenders it to the 
Ule ot A. c. to the Uſe of ſuch Perſon as he ſhall nominate, thig 18 
not any Performance of the Condition; For A. who 1s a Stranger 
cannot viſpenſe with the Condition, nor by his Agreement alter the 
Thing to be done, but he ought to take it as the Condition lamted 
it. Mich. 15 Jac, B. N. between 72/7? aud Snith udzunged upon q 
> KCC LO 


0 


— S. * — __ 1 * 


— -- N — : - % : - p x \ — 


. e) What ng will eveſe the Performance of a 
Condition. 


Acts of him that ſhall have the Advantage. Abſence 


1. F F a Thing be to be performed by a Condition, which cannot be 

I performed without the Preſence ot rae Obligee, there hie end 
ſhall excuſe the Performance. 12 I. 4 23. b. 3 

2. Ika Condition be ro make a Feotiment to the Obligee, tte) 
ligee be not preſent at the Time, the jJÞcriormance is cxcuey, „ 


I), 4. 23. implied. 


"Be: fatre 3. Ik a Rent be reſerved to be paid at a certain Day opon Condition, 
: e if the Leſſee be ready at the Oay, and nane comes kor th? Tellot, 
this will excuſe the Performance of the Condition. (aud here ts 


Ibid. pl. 81. Leſſor ought to demand.) Contra 40. 6 9. 


: Cites 40 Af. 


11. S. P. accordingly.— See Tit. Rent (P. a) pl. 2. 8 C. and the Notes there. 


4. It the Condition be to enter into a Statute to the Obligee, t the 

Obligee be abſent at the Day, yet becaule it may be performen Ms 

_ Abſence, 3 to do it. 12 H. 4 23. b. Dtherwiie e contra 

I'2 D. „. VV % op on: 0 N 5 | 

15 I an Abbot covenants with B. to ſing Maſs ſuch a certain Day 

in his Manor of D. for him and his Servants ; though B. nor his Sek 
vants do not ſtay there, yet he ought to fins. 42 E. 3. 3. b. 


Br. Condi- 6. Ika Condition be to take an Eſtate to himſelf tor Lite, Remain- 
tions, pl. der to another, (who is privy to the Condition, and is to have els 


828 og lit by the Obligation) at a certain Day, though he in Remainder i 
sgly; For not there at the Day, pet it is forfeited ik it 1s not taken accord 
he may leaſe ly; For this may be performed notwithſtanding his Avicnce, 450. | 
for Lite, Re- 3. 12. 1 ae | | 
ET or grant it otherwiſe, though the Plaintift be not preſent. —— Br. Garniſhment, 2“: 
cites 40 E. 4. 141. S. C. adjudg'd for the Plaintiff ; For it was not {aid in the Negative, that it the P. 
titt did not come that no Eſtate ſhould be made. 5 


0 
b. 
: we 


* — — —_— — D "EO * _— 


Condition. oo Bs 


— — 
— — — 


„But in this Caſe, if the Condition Han been 1:10, that he in the 
© Renainder thould be preſent at the Day, his Abtence would excuſe the 
Poeertormance of the Condition, lcilicet, of rhe taking of the Re- 
mmalnder, and of the Leale to himlelf alſo. Contra 4o E. z. 12. 

6 He cho will have Advantage of the Condition fhall make the Atten= 
gauce, and therefore in Debt upon an Obligation the Obligor thall make 
the Attendance, ad ſo it all be pleaded, and upon Leaſe tor Years the 
EF: Teffor thall make the Attendance. Br. Entre Congeable, pl. 2. cites 


2» 1 20 H. 6 20, 31. | 5 

oe 9. For he of ve Part it comes to plead the Condition, ſhall make men- 
) tie tion of the whole Day, which fee in the End of the Book Intrationum 
515 KF Placicorum. Br. Entre Congeable, pl. 2. cites 20 H. 6. 30, 31. 
ger 10. And therefore it was ſaid, that the Tenant may come the laſt Inſtant 


r the of the Day, and this ſuffices, and of the Obligee the /tke ; Contra ex parte 
mcd te Obligor or Leſſor, for they ſhall plead the Condition, and there- 

ua ere they thall make the Attendance. Br. Entre Congeable, pl. 2. cites 

280 l. 6.30, 31 & 32, & 36 H 8. accotdingly, -—- = 

11. In Debt, A. was bound 7z 40 l. to B. that C. fbonld infeoff B. of ſuch 

2 Manor by ſuch a Day, and ſaid, that the ſaid C. ſuch a Day, vit. in the 
Vigil of the Day, was upon the Manor all the Day to have infeoff'd B. and 

Js. aid not come all the Day; Sulyard ſaid, that B. was there upon the 
Manor all the Day to have taken the Eſtate, abſque hoc that C. was 


ot a there, and good; tor the firſt Plea in the Affirmative ought to make the 

Jiue, and the Reſuſal of rhe Obligee is not material in this Caſe. Br, 
ee Conditions, pl. 186. cites 22 E. 4. 43. 2 
Jie | | | | 


- 
1 — 4 


— 


mot be 


5 Fol. 458. 
the O FE Condition, I A 


3, i: In what Caſe he, that ſhall have Advantage, 04% Ut to do 
5 = 8 the firſt At. i} 

mo Atts of hum that ſhall have the Advantage. 
f ol 8 
I the Condition of an Obligation be, that the Obligor, being a g. Con. 
1 1 Parſon, ſhould reſign tu the Obligee within 4 certain Time RY * pl. 
55 ga 2 certain Penton as they ſhould agree, the Obligee ought to agree for 4% cites 
e, ith. tie Penſion, and render a Deed thereof to the Obligor belore he ts . Hor 


ens bound to refign, 14 Þ, 4. 18. b. 2 


an. —— 


Fitrh. Barre, pl. 190. cites 8. C. 


rtain Day | ” 2 Jf an Annuity is granted till he is promoted to a Benefice by 
his Se te Grantor ; if the Grantee after accepts a Benefice from another, 
| adatterthe Grantor prokers him a Preſentation to his Benefice, 


coat, 


ccordg 
Ke. 42 


Remin- and he retuſes, the Annuity 1 ned, Ed. z. 11. i 
ave Bolle ratur. 25 ' | OE Oe Poon. 17 WHe"3- 19 Oe 
ainder l 1 Where a Rent is to be paid upon Condition at a certain Day, * Br. Entre 


I. eites 


i he cannot enter for the Condition broke beſore a Demand of the Rent, Comgeabies 
9. 6. zo, 31. + 40 All. 11. adjudged, Bobs | 


"a: 
1 5 N | 25 | Fitch, Entre 
1 Congeable, pl. 6. cites 8. C. I } And Fitzh. Ibid cites 40 Aſſ accordingly. — Br. Condi- 


ent, Pl. tion: 16 Cites S. C. ites S. C 
A the 0 7 tions, pl. 216 cites S. C. —— Br Entre Congeable, pl. $1. cites S. C. 


KF + and the Demand ought to be ar the Day, and it is not ſuffici⸗ 
- > Wi ent ater, Contra 2: I), 6. 30, 31. = — 


e , (X c) What Thing will excyſe the Performance of the - 
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Br. Entre 5. Where a Rent is reſerved to be paid upon Condition at a certain 
mee Day, the Leſior ought to demand it at the Oap, other unſe the Per. 
39. Cites 


« © — Formance of the Condition is ſaved, althougn the Lelice 


Ibid pl. $1. there ready. Contra 4 Y. 6. 9. 
cites 40 Aſt. 


pl. 11. S. P. accordingly,——See Tit. Rent (P. a) pl. 2. S. C. and the Notes there. 
3 Enire 6. Ik the Condition ok an Obligation be to pay a Sum at a certain 
pl 1 Day, the Obligor ought to render ir without any Demand. * 20 b. 


WAS not 


Br, 3 7. Ik Jam bound to be attendant upon you at all Times when | 
ment, pl. 


ee 637 you come to your Manor of D. J ſhall be bound to rake Notice when 


Di S ß.  Fou come to pour Manor ok B. at my Peril, without any Notic 
doc, not ap- Blben by you, 8 Ed. 4. 1. b. per Buigham. ws 


pear. —— 


Fitzh. Arbitrement, pl. 15. cites 8. C&S. P. by Catesby, which Jenny agreed. 


Br. Arbitre- 8. Jf the Condition of an Obligation be to and to the Award. 
cites S Of J. S. tC, who awards a certatn Thing to ve done to another 
and ſays it at a Dap, he ought to perlo1m It at 918 jeril, withour auy Notice 


v much RIven by any other. 8 Eb. 4. I. 


argucd, whe- 28 | | - | 1 | 
: 5 15 — : 89 . » . EW — 3 
ther Notice ought to be given, eſpecially where the Obligation is made to the Arbitrator himſelf, hy: 


it was not a ee eee pl. 15. cites 8. C and ſays, Vide Librum, for it was well 
debated three Times, and ſeveral good Matters are in the Caſe. —— Br. Notice, pl 18. cites 8 E. 4 1, 
10 8. C. ——— 3 Rep. 92. b. in Franc1s's Caſe, per Cur, cites * 18 E. 4. fol. [1 8.] a. & 24. a. thx 
it was held by all the Court, that the Plea of want of Notice was ſufficient, and that it was there 3. 
greed by Brian, Vavaſor, and Catesby J. that in ſuch Ciſe of Arbitrement the Obligor muſt take No. 


_ rice at his Peril, and ſaid, that fo it was adjudged in the ſame King's Time in B. R. and that to the 
Lau is without Queſtion againſt a ſudden Opinion in 8 E. 4 fol. 1. a. | | 


Br. Notice, pl. 13. cites $. C. — Br. Dette, pl. 168, (169.) cites S. C. 


5 N pl. 2. A Man was bound in a Bond to make a ſufficient Leaſe to the Obligee 
8 e Ver- before ſuch a Day, the ſame to be made at the Cofis of the Oblipor , In 
bis. Debt upon the Bond it was holden a good Plea, that the Plaintiff did 


not tender the Coſts to him, and it he had, that then he was ready &c. 
Mo. 22. pls Min Eliz r ĩðͤ „ 
10. D. made a Deed of Feoffment of Lands in divers Counties, dated 
15th Ottob. 4 Mariz, upon Condition the Fenffee ſhould re-injeoff him of al 
the Lands within 20 Days after the Date of chat Deed, and it was reſol. 
ved that it D. made his Feoijf ment but of Part within the 20 Days, the Con- 
dition was not broken, though all were nor reconveyed within tne 20 
Days according to the Letter of the Condition, which is entire. The 

| Reaſon was, becauſe it was his own Fault that it was not conveyed, 

without which it could not be conveyed, and therefore the Letter was 
abridged, the Condition being taken that he ſhould reconvey ſo much at 
_ conveyed. Hob. 24. cites it as iclulved 26 Elig. in Lord Dactes 
GEE. „„ 1 

11. Condition was, If Obligor before Eaſter pay 100 1. ſo as Obliges i 

ready at Payment thereof to enter into Bond of 200 l. with Surcties to pft. 

chaje ſuch Land &c, that then &c. per Wray Ch. J. the firſt Act 1500 

be done by the Obligor, and at the Payment the other is to do ti! 

which to him belongs to do. 4 Le. 91. pl. 199. Paſch, 31 Eliz. B. R. 

%% V | | 
12. Covenant to ſeal and deliver a Leaſe for Years to commence from l. 

chaelmas next, and a Bond for Pertormance of Covenants, and en 

Action ot Debt brought on that Bond, the Breach atfigned wi, 4 
the Obligor had wot made any Part of ſuch Leaſe before the [a1 Ti 
whereupon the Obligee put one Part in Writing and rendered itt 

Obligor to ſeal, which he refuſed. Er per Cur, where a Man coe 
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made himſelf capable of the Fine. 
& Hobard Ch J. ſaid it was not reaſonable to compel th 
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J. and of tu cher ſuch Perſons as B. fvould name, and atter co enanrs 


r at Chrittmas, nor does A. give Pollethion. B. brings Covenant becauſe 


bot the Judgment, were concomttant Acts; and therefore the Delendant 
could not excuſe himſelt merely upon the Neglect of the Plaintiſt, bur 
ought to have pleaded Zender ot this Money, though he was not bound 


. Cc) | In what Calks the Oblipee ought to do the firſt 


„ he is not bound to levy it, if the Ooligee does not ſue a the Books 
Markam, 21. b. Co. 5. Palmer 12. ) Ed. 4. 2. b. 


that Term the Plaintiff FI 
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to {-al and deliver a Deed, he is bound to put it in Writing ; but it he 
relute, the Covenzntee may do it, and tis warranted by Law. 2 Roll 
Rep. 177. Tin. 18 fac. B. R. Steele v. Spight. 

13. A covenants in Conſideration of 20 1. paid and 50 1. more to be 
paid, to grant a Leaje of an Hiuſe to B. to have and to hold fer the Life of 


22 — 2 — = 


to deliver Poſſiſſton before Chriſtmas 3 B. does not awe the teu ſudes betore 


A. did not give Poſſeſſion; but adjudged for Detendant. Cart. 206. 
Trin. 21. Car. 2. C. B. Twiford v. Buckley. e 

14. Dot upon Bond conditioned c pay 15007. the Plaintiff aſi: ning 
our to the Defendant juch a Fudement. Detendant pleads that Plaiotiit had 

not afſigned. Plaintiff replies, that he was ready to athyn. judginent 
pro Quer. tor it was {aid that Payment of the Money, and Ailigament 


to have paid the Money in conſeqdence of the Tender, unleſs the Judg- 
ment Was at the fime Time atltgned over ro him. 10 Mod, 153. 189. 
22. Paſch. 13. Aun. B. R. Turner v. Goodwin... 


[And who? is a ſeſficient doing ſuch firſt Act.] 


1. IF the Condition of an Obligation be to levy a Fine to the Obli. Every one ot 
here menti- 
oned ſcem to 
be miſcited; 
for I do not 
Hutt. 48 Hill, 
Mile, before Eaſter 
the Plaintiff ; the Defendant pleaded, that betore the End of 
ia not ſue forth a Merit of Covenant whereupon a Fine might be levied, and Ho- 
bard Ch. J. was of O;i51on it was a good Plea ; for that the Plaintiff ought to procure the Writ to have 
Win. 29. Hill v. Waldron, Paſch. 23 Jac C 6. the 8 C. 
: e Obligor who is a Stranger ro the Eſtate. 
y the Fine to ſuc out a Writ of Covenant, to which Hutton ]. agreed, bur Winch 


Writ of Covenant Afainſt him. 18 Ed. 3. 27. b. 8 Ed. 4. 2. b. per 


obſerve any ſuch Point in any one of them, nor any Thing applicable rhereto.—— Nur 
19 Jac. Walrond v. Will, che Condition of a Bond was, that ſueb a one and bis 
Term &C. jlould levy a Fine of ſuch Lands to 
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which paſles b 
doubted, __ 


2. Ik the Condition be to levy a Fine upon Warning riven : 
R's in a Writ of Coverane, Tits 15 ſufficient n 
3. Ma Deteaſance be to pay a ſmall Sum in Oiſcharge tc. he ou ght 
to pay it at the Day, though the Plaintiff will not give him any Ac- 
quirrance fox it; becauſe in an Action far the principal Sum, he may 
Nen ot the leſs Sum, without any Acquittance. Quzre, 
18 Ed. 3. 39. b. 1 — —_ 

4. Ja Condition be to inroll a Deed in Guildhall, he! und 
to do tt before Requeit made by tbe other. 39 Eu. on OO 

5. A Leſſee tor Years upon Condition, that if the Leſſee ſell, the Leſ- 
or to Have the firſt Offer, he giving as much as another; here the Leſſèee 
ought to demand, it the Leſſor will give as much for the Term as ano- 
ther will, it he ſay, No, he ought to ſhew him no more; but if the 
Leſlor ſay that he will, then the Lelite ought to he: how much another 

__ will 
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260 Condition. 
«:1/ pive more. And this Queſtion the Leſſor is to determine of preſo: 
ly; wor it is no Reaſon todeter the Sale Weile he conliders of ir, 11... 
13. b. 14. a. pl. 65. &c. Trin. 28 H. 8. Anon. 
Hut. 48. 6. An Obligation wes conditioned, /t J. S. ſhall ackuriwledrs 7 "fp 
Arg. cies quent in C. B. to J. D. In Debt the Detendanr pleaded, that tie P 
ene of tiff had not ſuued forth any original Writ, and it was held a good Ples 
Brook, S. b. Arg. Win. 30. cites Paſch. 4 Jac. Burncll v. Bowle. 0 
accoraingly, 
and ſceins to be S. C. 


— 
— 


— 


F tn 
Dy er, 


J. Covenant was at the End of two Years to procure a Deputation fi 
J. S. Proviſo, that upon the granting thereof F. F. fLould give Security 115 
Payment ot 100 1. per Annum Rent tor it and Performance of Covenants 
S. need not give Security till the Deputation made. Cro. J. 297. pl 
| 1 | boo dT n e „ l. 
a 4. Hill. 9 Jac. B. R. Barwick and Turner v. Gibſon, 253 
Keb. 466. 8. In Debt on Bond conditioned to make all the Linen for the neceſſary 
pl. 69. Oats | . 7 . F . BY U * Las 
v. Thornhill wearing of the Obligee during his Life, the Court held, that the Obligee 
S8. C. Wind- muft deliver to the Obligor the Cloth of which it is to be made; tor all Con. 
ham ſaid; tracts are to be interpreted according to the Intent and Subject-m- 
Lhe th A. ap . Adject- matter, 
deut wack As it a Seamſtreſs is bound to make me a Linen-ſuir ſhe is to find the 
guide Con- Linnen, but it is not thereon that the Obligor was a Scamſtreſs, or fc) 
tract, and Perſon as uſed to make Linnen and find the Stuff; and therefhre ſudg. 


here it ap- ment was given for the Detendant, Lev. 93. Hill. 14 and 15 Car. 2. 


pears that B. R. Oles v. Thornhill. 
the Plaintiff Ee CI, | 
is Seamſtre's, and it is her proper Trade to make Linnen, and therefore, as a Taylor, ſhe is not bound 
to find the Linnen, which T iſden agreed; but other wife ot a Shoe-maker or Goldſmith ; and Jude. 
ment for the Plaintiff, | J ͤ ĩ 7ĩðVk?“ bs e 


9. So if a Taylor is bound, or promiſes to make a Suit of Clothes for ms, 
I ought to deliver him the Cloath, becauſe this is uſual, and nor tor hin 
to provide ic; Per Cur. Lev. 93. in S. GG. Ns 
10. But if a Shoe-maker is bound to make me a Pair of Shoes, he is allo 

bound to find the Leather, becauſe it is uſual ; Per Cur. Lev, 93. 

11. Debt on Bond, conditton'd fo pay ſuch Coſts as ſhould be ſtate by 

2 Arbitrators by them choſen, Detendant pleads that none were itated, 
Plaintiff replies that Defendant brought not in his Bill, to which it was 
demurred ; tor tho' it the Detendant were the Cauſe that no Award 

was made, it was as much a Forteiture of his Bond as not to periorm it 
would be; yet here there was a precedent Act of the Plaintiff's Necelſa- 
ty, Viz. to chooſe an Arbitrator, which he ought to have thewn before 
any Fault could be aſſigned in the Detendant in not bringing in of his 

Bill, and to this the Court did incline. Sed Adjournatur. Vent. 71, 
-Paſch. 22 Car. 2. B. R. Baldway v. Ouſton, n. 

12. If by the Agreement of the Parties, 2 Adds are to be done, and 
Time is limited for doing of one, and no Time for the other, there it the 
Nature of the Thing will bear it, that Thing is to be done firſt tor 
which the Time was limited. Arg. 10 Mod. 224. Paſch. 13 Ann. B. 

R. in Caſe of Turner v. Goodwin, cites Vent. 147. Saund. 319. Ct 

C. 384, 385. 2 Saund. 350. 352. Lutw. 251, 490, 565. Y 
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(v. c. 2) Demand. Neceſſny; in what Caſes. 


1. E BT upon Indenture of Covenant to pay 4 J. annually, ond 125. 
Rent pet Anu. ad ques cou veuttones perimplend” the Y 74s 


2. Debt upon Obligation, that if the Plaintiff fbail enjoy an Annuity But if he be 
which the Deſendant had granted to him out ot the Manor of Dale bound 7n 


tO _ 0 gat ion to pa 
er Day he wu ready to pay. Quære if he ought to tender; becauſe if a the feſt Sun, 


without requeſt. B. Tender. pl. 22. cites 14 E. 4. 4. N ous 


3 . 555 Sr 
z. In Debt upon a /agie Obligaticn the Plaintiff ought to requeſt Pay- It * Day ef 
ment; but upon an Obligation of a greater Sum, to pay a lets, the De- 4 8 
tendant ought to tender it. Per Hufley Ch. J. Br. Tender. pl. 25. not payable 
cites 21 E. 4. 42. h . | 1 5 bed 
cueſt. Br. Tender pl. 14. cites 14 H. 8. pl. 29.8. P. but Contra of Condition to pay ſuch a 
Day, &c. Br. Tender pl. 27 cites 14 H. 8. 29. 8 | „„ pra 


4. It a Man be bound to me in 20 l. by ſingle Obligation, he is not 
bound to ojler it betore Requeit. Br. Tender. pl. 34. cites 21 E. 4. 
I Ee oa Lo CVVT . 
5. But if he be bound in gol. by another Obligation to pay the Sum in 
the firſt Obligation, there the Detendant ought to tender it. Br. Ibid. 
6. And it no Day be limited, he ought to do it in as convenient Time 
as he can, quod nota, Ibid, _ „%%% ¾ 

7. It a Man is bound in in 20 l. to pay 101. there he ſhall make Tender 
at his Peril. Br. Tender. pl. 43. cites 16 H. J. 14 
8. $9 where he is bound zo perform an Arbitrement, Ibid. 

9. But where it is by Contract on fingle Obligation, there the Creditor 
ought to make Requeit, and upon this the Debtor ought to be ready to 
pay, and there without actual Requelt the Plaintiff thall never recover 
Damages; Per Brian and Fincux, and therefore the Requeit ſhall 
make the Iſſue. Ibid. „5 3 ed To V 
io. Debt upon Bond condition'd, that the Obligee, his Heirs and 
ingns,. , and may lawjully hold and enjoy a Meſſuage, &c. without 
the Let, &c. of the Ubliger, or his Heirs, and of every other Perſon diſc. 
ckarged, or elſe, upon reajon:ble Requeſt, ſav'd harml:ſs by the Obli- 
Sor from ail former G1fts, &e. The Delendant pleaded, that no Requeſ# 
Was made to lave harmleſs. Adjudg'd for the Plaintiff, becauſe the 
Condition has two Parts, one for Enjoyment, the other to ſave harm- 
eb upon . _ to a Enjoyment ot the Land the Detendaar 
as not made any Anſwer. Mo. 591. 592. pl. 797, Trin. 
Eliz. C. B. Creſwell v. Holmes, 5 | ELITES: ADB 

it. Det upon Bond with Condition to reſirn a Benefice within 3 
e ofter Requeſt, viz. at the Parſinage-Tioiſe of C. that then, &c. 
te Helendant pleaded nog requ/rort, upon which they were at Iflye, and 
ee jury ound tor the Plaintiq, who had Judgment acco:dingly ; It vas 

AX 3 allign'd 
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aſſigned tor Error, 11t. that the Plaintiff did not ſet forth the Requeſt 11, | 
' riſely at the FParſonage-Honſe, but alleged a Requeſt at the 5 
Heuſe of C. by 2 (v:3.) ſed non Allocatur; for it is the ufual Cyyy;.. 
2dly that he did ot ſheto that the Defendant was there Preſent, wp | % 
Netice of the Time of the Requeſt ; but Non Allocatur; tor being aller} 
to be made unto him at the ſaid Place, it muſt neceſſarily be intended that 
the Defendant was preſent, and had ſufficient Notice of ir, otherwiſ. 
they ought not to have found the Requeſt. Cro. J. 274. pl. 2. Paſih 
9 Jac. B. R. Lawrence v. Johns. 1 5 
Skinn. 391. 12. A. covenanted to transfer Stock to B. provided that B. ſuch a Day 
3 d. C. by Word, or by Writing, left at the Eaft Tndia-Honſe in Leaden-Hall. 
Pdged. Street demand the ſaid Stock to be translerr'd to him. Upon the Day j 
by made Demand ore tenus (and not by Writing) at the Eatt-India- Hoy; 
and held good, and that it need not to be to the Perſon, nor at the laß 
Hour of the Day. Per Cur. and Judgment tor the Plaintiff Carth, 
268. Per Cur. Paſch, 5. W. and M. in B. R. Hall v. Cupper, 


— 


— aaa 5 


PR . 


. 8 


P**: 65h (Z. ) Demand. Where anther than he who is to 
(my perform the Condition zs to do the frſk Att. 
4's Bill. . 5 35 
Ferit 1 JF a Man leaſes Land for Lie, or Bears, ora. reſerving « 
Rent (J.) Rent, and Detault of Payment, a Re-enry. The Liifar 
(a) DoOiyyt to demand tye Rent ar che Day, otherwile the Canon 
hall not be broke by the Non-payment of the Kent. — 5 
* 9 E 2. So l a Dan leaſes Land, reſerving a Bent to be paid at a 
802.096) Place our ot che Land, upon Condition ar Mon papment to re-enter; 
rough o. Though the Rent be to ve paid out of the Land, yet this 18 a Bent 
- Taylor. AND not an Annuity, and therefore the Lellor ought to demand 
Lich 33 at the Oay, otherwlle he ſhall not enter tor the 32on-paynicit, Co, 
es © 4 * Boroughs 13. telolved, Mill. 32 Ellz. B. R. between %% 
but S. P. an, Baſtard, per Curiam, and ſaid to be to lately adjudged. Hill. 
exactly does 32 El. B. K. admitted. Trin. 39 El. in Camera Scaccaru, between 
3 Edmunds and Buskin, Per Cuxiàm in a Mrit of Error upon a Jug 
1 4% ment in B. RK. where it was fo adjudged, But Trin. 39 El. B. G. 
Burrough contra, Co. Rid. and Brand. 71. | Ce. 
v. Taylor, ng OO Cr . 8 
S. C. aud was of a Leaſe by the Queen, in which the Rent was made payable at the Receipt of the 
Exchequer, and the rn granted the Reverſion to D. who demanded the Rent at the Receipt of the 
Exchequer, and the Tenant tender'd it upon the Land; and adjudg'd for the Defendant that the Ten- 
der was good; for the Grant of the Reverſion had alter'd the Place of Payment from the Exchequer 
the Land . Gouldb. 124. pl. 9. Hill. 43 Eliz. S. C. adjudg'd that the Grantee of the Revcri0! 
muſt demand the Rent on the Land; for now the Rent ſhall enſue the Nature of other Rents relet- 
ved by common Perſons, and ſuch are payable on the Lands. 55 1 
+ Le. 141. pl. 198. Trin. 31 Eliz. Smith v. Buſtard. S. C. but S P. does not appear —5. 
Cited 10 Rep. 129. a. but 8 P. does not appear. „ 5 | | „ 
Il Cro. E. 41 5. pl. J. Mich. 37 & 38 Eliz. B. R. Buskin v. Edmunds, S. C. which was a Le ſe cf 
Lands in Bucks, rendring Rent at the Receipt of the Royal Exchange in London. Gaudy J. belt 
that there needed not any Demand; but all the other Juſtices held that there ought to be a Demand 
at the Place where it was payable, for it remains a Rent which in its Nature is demandable by wy 
who would have it, and that ſo it had been adjudged, and Judgment accordingly that the Entry of tis 
Leſſor was not Jawſul. ——TIbid. 535. pl. 69. Mich. 38 & 39 Eliz. in Cam Scacc, and all the Judt 
and Barohs held that there ought to be a Demand, befides Anderſon, who held e contra; for fe [2 
that it being 22 to be paid out of the Land, it is only a Sum in Groß, and no Rent. —-'" b 
636. pl 33. Mich. 40 & 41 Eltz. B. R. is upon a D. P. [, This ſhould be Pl. Com. Kilns, 
lie v. Brand —— Mo. 508. pl. 821. S. C. adjudg'd that the Rent ought to be demanded, or no N 
can be; contrary to Kidwellp's Cale in Pl. C.— And fo of Kidwelly's Caſe in Pl. C79. 4 0 £18 
Point was uiterly denied by the whole Court. 4 Rey 73. a Co.-Litt.: 203, . 8. P. accord 
And ſee Tit Res: N) &. 


1 (8 


and cites S. C. dee Tit. Rent (I) pl. 5. and the Notes there. — 
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Condition. e 
z. [kut] if a Man referves a Rent, and that if the Rent be Ar Hob. 185, 
rear, he tall torteir ſa much by way ok Nomine Pen the Nomine yu . 
Page (all not be torteited without Demand made. Mich. to Jac. Tac. S. C. 
J. R. per Curiam. Hobart 's Reports 180 per Curtain, between reſolved. — - 
* Hcl and Sandback. Yobart's Reports 113. between Sr + Richard Brownl. 179. 


Gul haim aid Thornborough, aDJUDged upon Ormurrer. 8 a v 
$CTRS TI I Hob. 82. pl. 108. Hill. 10 Jac, S. C. & S. P. ———Brownl. 75. S. C. 
accordingly. | | | £ | 


4. [So] if a Man grants a Rent-Charge to another, and for De S. C. cited 


fault of Dayment to forfeit a Momine Peene, no Forteicure ſhall “m * 


ro Nomine 

Pen, fee. 

| „Tit. Neut 
[D. b) to (I b) 


F. Ik a Man leaſes Land for Life or Bears, reſerving-a Rent upon Per Cur. 

Condition, that it the Lettce does not pay the Rent at the Day, with- 2 55 

our any Demand made by the Leſlor, that then it ſhall be lawful to Patn“ zj 

the Leſſor to re- enter; In this Caſe, by this ſpecial Agreement of the Elin B. R. 
Parties, the Leſſor may enter for Oetaultok Payment of the Rent, in Pormer's 
without any Demand. Co, 5. Dormer 40. be Ge. 
6. [Bur] If a Man leales Land for Bears, referving a Kent, Mo. 87. 


with Condition tor Nonpayment to be void; In this Caſe the Leiſor pl. 218. 
_ougat to demand the Rent at the Day of Papment by the Condition Paſch, 10 


or otherwile the Leaſe is not void, though it be not paid by the Lel 5c bela 
lee, Palch. 1649. adzudged. Intratur. Pill. 24 Car, B. R. Rot, that Debt 
312. between Dennis and Raſhley, udjudged upon Demurrer per Cy- goes not 


2 _ritain, where an Action of Debt, for Rent incurred after, was brought '<; becauſe 


lure of Pay- 


by the Leffor againſt the Leſſee, and this Batter pleaded, kee. d e Fo 
Zonpayment ot the Rent at a Oay before, but no Demand plead⸗ ment the 


. | „ | only Te- 
nant at Sufferance ; but Weſton e contra, that Debt lies for all the Time that the Leſſee continues in 
Poſſeſſion after; but Dyer ſaid that there is a Diverſity between the Caſes. 


ed to be inade by the Leſſor, and adjudged that the Action lies. Leſee is 


a | Jo. 9, 10. pl. 9. 
Mich. 18 Jac. C. B. Hanſon v. Nortlifte. reſolv'd, that the Nonpay ment at the Day does not make 


the Leaſe void, and if the Party would defeat the Leaſe he ought to plead the Demand, and ſo the 
Defendant ought to have done in this Caſe, whereupon Judgment was given for the Plaintiff in Debr 
tor the Rent. Hob 331. pl 411.8. C. and reſolved that for want of the Defendant's alleging a 
Demand actually his Plea was naughr, and that ſo it is at ihe Election of the Leſſor and his Heirs to 
continue or avoid the Leaic in ſuch Caſe, 8. P. Arg. 2. Le. 141. 0 _ 


., 7- [But] where a Man leaſes to another, reſerving a Rent, and Iota, pl. 
the Leſſee covenants to pay the Kent at the Days limited, he ought to 4. 8 <— 
pay it without any Demand, at his Peril, in as much as he hath 5" 5 
ound hinſelf to pay it. Pill. 4 Jac. B. R. between * Kretzvile —*parcis 
aud Molineux, Per Curiam. Mich. „ Jac. B. between + Hare and (H) pl. 1. 


vr fon Savill, adjudged. Palch. 10 Jac, A 5..— 
. Jennings. 3 5 0 | ) | Jac, B. | between l Manly and Trial (AB) 
* { 5 + Fa not appear in either of the ſaid Places Brownl 7 bur S.P. 
5 1 Deen appear, 2 Brownl. 273. S. P. dots not appear. enn ee bur 6. P ee. — 
ble by hat 2 Drownl. 176. & C. argued, ſed adjornatur. 

Entry ol. ; 12885 | | | 

| the Ju! 3 | a 8 . 3 3 | : | 

, for ee a 3. [S0] ik a Man leaſes Land by Indenture for Fears, reſcrving 6odb. 1 54. 
e Kent, payable at certain Days at London, and the Leflee in the pl. 253. S C. 
om, fr, ; ime Indenture coven: ) Day 41 N but the 
RG abcr enants to pay the ſaid Rent at the Days and Place point chere 
7 0 WR D „he ought to pay it by Force of this Covenant, without RA 


| Y any Demand of th? Leffor, (*) otherwiſe he hath broke his Cove⸗ Fol. 460. 


nants, — Y 


1 — FIT" n __ 


264 


Condition. 


Rf | | | 2: ' T FF 
i. of a %- näants. Paſch. 5 Jac. B. R. between 9% J. Spencer and 5; 7 
_— ow Poincs, BLU Curiam. 1 Y X 
and the | 1 8 | | 
better Opinion of the Court was that Debt lay not without a Demand —— Bord for Payment of P. 
reterved 1s rot forteited unleſs there be a Demand of the Ren: upon the Land. Bur if the Bond 
to pay the Rent at a collateral Place off the Land, he ought to pay it at his Peril without an rg 
mar d; beczu'e he pays it in another Nature than as Rent; per Popham. Ow. III. Paſch 10 815 
B. R. in Cafe of Stroud v. Willis ———Sce Tit. Rent (F. b) pl. 1. 8. C. n 
In Covenant for Nonrayment of Rent, the Plaintiff in his Declaration did not allege any Demi 
whereupon Exception was taken thereto ; but it was anſwer'd that the Covenant <w as to pay ſuch a %, ; 
fer the Rent expreſly, and therefore well; But if the Condition of a Lond Is 7or Performance of Gen 
expreſſed in ſuch a Leoſe, one of which is for Pay ment of Rent, in that Cafe the Bond will not be 1 
fete without a Demand ; and of that Opinion were the Court. Vent. 259. Paſch. 20 Car 2 Bk 
Norton v. Harvy, 45 | | . 


Godb. 154 9. Ik a Man leaſes for Bears, reſerving a Rent, with a Clauſe ct 
cd Re-entry, aud upon the making the Lear the Lenor lends him 
N 200 l. Stock, and the Leiſee covenants to pay the Rent at the Dans 
„elbe (amt and Place; and after, by another Covenant, covenants chat if 1;.. 
was, that fault of Payment of the ſaid Rent be made at any of the Days in Which 
BROW S. It ought to be paid, according to the Etiect, Limitation, and true lu. 
arg ee tent of theſe Preſents, then the Lellee cobenaiits to ripay the aid 
the Acton 200 l. Though there needs no Demand or the Rent to make wie 
ot Lebt did fixſt Covenant to be broke by Monpaptnent, pet there vaghe tote: 
not lie ſor Demand to intitle him to the 200 J. For this laſt Covenarit dees not 
the $00” refer io the Covenant before, but to the Retervation 3 The YBoras 
Pane — ALL (according to the Limitation of the Tudenture) woch is the Ke: 
5. C cind ffryation, and by thele {reſents is intended che Jnoenture, or tre 
2 Jo. 33: moſt notable art thercot, which is the Kclervacton. JAulch. 5 Jac, 
50 V. B. between 9 F. Spencer and Sir F. I bine, By two anguiit one. 

* Hob os 10. Ita Man leates Land by Indenture, reſerving a Neut, and the 
Pf. 1. §. C Leſlce binds himſelf by Obligation, upon Condition ro pertorm al 
: 7 Covenants, Articles, Agreements and hay ments in the Indenture men 
Plaintiff, tlioned; in this Cale there ought to be a Demand by the Leſſor ta 
rd War- Make the Dbugation to be torteiten. {Ialch. 12 Jac. B. between 
eager J | Baker and $paine. The fame Cale Yovart's Reports 11. Hill. 2 Car, 
<p was In Scaccario, between Chapman and Dav/cn, per Curiain, upon a 
refolved Demurrer; but the Court gave Leave to the Plaintit to vitcont: 
accordingly nue the Suit, becauſe that otherwiie this wauld have been a yet: 


in korg petual Bar of the Obligation, if Juoginent thouio be given a 
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Caſe in this 
8 but gainſt him. 
that he is | od © _ | | | 
not bound to ſeek the Leſſor, but to tender it only on the Land; for he his bound himſelf to nay it, but fill 
as a Rert, and where the Law will. —— Brownl. 76. Baker v. Pain. S. C. & S P. cem, to be ate 
mitted. -— —— So where the Bond was to perjorm all the Covenants and Agreements contained in the Dv4, 
and Leſſor brings Debt fcr Nonpayment of the Rent, and the Obligor pleads Performance of ail Covenins 
and Agreements; the Leſſor replies that the Rent is behind, ii was heid no Plea to ſay that the Rent va 
never vemanded, bur he ſhould have pleaded that he had performed all Covenants and Agreements, eren 
the Payment of the Rent, and as to that, that he was always ready to have paid it, if any had come to c.. 
mand it; but as to the firſt Plea it was held not to be good; aud as to the Demand of the Rent, tee 
Court was of Opinion that it was to be demanded; for the Pay ment of the Rent is contai::ed in the 
Word (Agreements) and not in the Word (Covenants) ; and then if he be not to perform the Agrete 
ments in other Manner than is contained in the Deed of that Agreement, rhe Liw faich, chat there 
ſhall be a Demand of the Rent; bur if the Leſſce be particularly expreſſed by Covenant to pay the 
Rent, there he is bound to do it without any Demand. Godb 95, 96. pl. 108. Mich. 29 & 30 El. 
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* Cro. Cs, 11. [But] if a Yan leaſes by Indenture certain Coal-mines, tel! 
771, 9.7. . ving a Rent, and the Leflee binds humtelk in an Ovitgatton, it 
Fiche Culidttion to oblerve, perform, pay, and keep all Payments, Rel 
Chamber, Covenäants, Grants and Agreements, in the ſain Indenture ic 
ada the tioned. In this Cale ic is a good Alignneur of a Breach gt the C9! 
Juitices and pition in an Action ot Debt upon the Obligation that the Letiee did 
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Paſch 40 Elia Rot. 106. betwixt Specot and Sheers, in C B. and the Judgment was laffirmed — 
Hutt 90 S. C adjudg'd for the Pleinutt, bur ſays, that the Matter upon which the Defendant ju ſti- 


JJ. ay Ou On 
a 


> ———— 


— " _ 


Condition. 


— FR_ * 


. * 


pay $147 the Vent at the Time of Jaapmient thereof by the Keſcrva⸗ eg, ets 
fron, without alledging that he demanded the Rent at the Day of ay ee 
ment, tor he 1s not bound to demand it, but the other ought to s, welt 
papit without Oemand. Mich. 2. Car. B. A. between * Chapman and given; For 
Chapman, unzudged per Curiam ; but a Writ of Error was brought be Peten- 
in Camera Scaccaru, and there the better Opinion was to reverſe the ee 
Judgment, becauſe the Condition is to pertorm all cc. in the Gene- e of the 
ralitb, and according to the Indenture. But Trin. 3 Car. the Paymenrs, 


Judgment was affirmed, Mich. 3 Car. B. R. between t Polſon aud Covenants, | 


WVarzcr, in Caſe of a Leaſe of Land, adjudged per Curiam accor- d Agree- 
C 


ments, it 


ur, Rot, 165. Natl be in- 


tended that 


dingly, upon Oemurrer. Intratur, Paſch. 3 


he really performed them, and fo had paid all the Rents; and when the Plaintiff replies, that he hath 


not paid ſuch a Rent, he needs not allege a Demand, for the Defendant may not ſay it was not de— 
manded, for then it ſhould be a Departure from his Plea, wherefore they held the Replication was 
good, and yet the Obligation being general for Performance of Covcnants, doth not alter the Nature 


of the Rent, but that it ought to be demanded, and upon this Reaſon a Caſe was cited, which was 


Fo WEIS * 
1 — 


ned, viz. whether the Plaintiff ought to have demanded the Rent, came not in Queftion, . C. 
cued Palm. 44.0. —<—— 8 C cited 2 Jo. 33. | | | 4 
+ Palm. 490. Polſon v. Warren, 8. C. adjudged. 


12. [Far] Ika Man makes a Leaſe, rendering Rent, and [Leſſee] S. P. and 
covenants by the Indencure Of Leaſe ro pay the Rent, being lawfully held per Cur. 


> e : . 3 NI | that where 
denunded, and enters into an Obligation to perform the Covenants ; rant, coke 


the Leifre is not bound to pay the Rent without a Demand. Mich. expres Co- 


Car. B. R. between / and Dowarng, udindged tipon Oemurrer. venant ro | 


pay the Kent, 


Intratur, Dill. 6 Car, 1a9t. 623. | a Demand 


in ſuch Cafe is not neceffiry as to the bringing Debt on the Bond. Cro. E. 332. pl. 11. Trin, 36, 


Eli, B R. Andrews v. Wood, — Godb. 95. pl. 108. Mich. 28 & 29 Eliz. at the End of the Caſe. 
S. P. accordingly, — Godb. 337. pl. 432. Arg. cites 22 H. 6. 57. that the Bond in ſuch Caſe is not 
forfer cd unichs the Rent be firſt demanded. oor 8 


13. [Sc] Tf A. leaſes Land to B. by Indenture far 3ears reſer⸗ Cro: C. 42 l 


Dilig 20 1. Rent per Annum, payable at tour Feaſts by equal Portions, pl. 13. 8 C. 


and after B. is bound in an Obligation to A. upon Condition that it ro . 
he pays t0 A. tor the Rent of the ſaid Premiſes, the yearly Rent of 20 l. ber.! 


pear. 


tor ſuch Term, (ſcillicet, the Germ dennſed) ar tour Quarter Days, ac. 


cording to the Tenor and Eitect of one Leaſe thereof made, bearing * fol. 461. 
Date with this Obligation, and made between the laid Parties, ac- —Y >>/ 


cording to the Tenor and Effect of the laid Leaſe, by equal and even 5,0. 
z-ortions, then the Obligation thail be void. The Leflee 1s not | 


2 J. 33. 


beund * to pap the Lent by this Condition, without any Demand of 
the Lellor, becauſe it reters to the Indenture of Leaſc, and that ir 
Anal be paid as a Rent, according to the Indenture. M, 11 Car. 
B. B. between + Herne and Barber, per Curiam, reſolved ; But this 
did not come materialip in Point ot Judgment. 5 

14. ſta Man makes a Writing ſcaled of a Grant of a Rent out of Cr J. 144. 
Land, and after deviſes, chat rhe Grantee ſhall have the ſaid Rent ac- pl. 4. Moli- 
cording to the Intent ot the {aid Writing; and that if his Heir pays the ><us v. Mo- 
(aid Kent according to this Will, then he ſhall have the Diſpoſition — 
0: the laid Land lo long as he ſhall pertorm the will, and it his nebel. 
Helr does not pertorm his Mill, then that his Execurors ſhall have the tiff, and 
Viſpotition of the Land, to the Intent that his Will be performed; #5, 
and it there be Default in the Heir that his Milt be not performed, nn 
and Default in his Executor that his Will is not performed, then the piren e 
Land ſhall be ro j.S. In this Caſe, the Grantee of the Rent ought me Term 
tt demand che Rear at the Days of Payment from the Pcir, and in orher 
coin che Executor when it comes to him, otherwile J O. ſhall have {wn © 


Y y y | nothing; ccrning the 
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| 222 eee 
ſame Title, nothing; for the Will reters to the Writing, and the Clauſe of 
3  whererhe, Executor is not that he ſhall pay the Rent, but if there be Och 
Verdi e in him #c. ſo that chis is ro be paid as a Rent, and then it olight ta 
found in Caſe be demanded. . 4 Jac. B. B. between Fret2well and Molinelix, ad. 
ol Fretch- judged. Ty, Et 


vile v. Mo- 


lineux, but that none of the Exceptions taken in the principal Cafe were taken in that Caſe, where 
fore it was adjudged for the Plaintiff. . 


It ſeem'dr©e 15. Tf a Man deviſes Land to another, upon Condition, that ich. 
— ha N. 1 out of the Land to the W ite of the Deviſor for op Fe 
ſon, that the Adding ober and above chat his full Intent and Will was, that ſhe ſbould 
Entry of the be yearly paid the ſaid Rent accordingly ; Ehe Devilee ought to pay 

Heir is not this Rent to his Wife, at his Peril, without any Oemand of the 
a "= Wife, otherwiſe the Condition is broke. D. 18. El. 348. 13. 


and Harper clearly e contra, and ſo was the Opinion of Wray, and Saunders Ch. J. and Ch. B. in p,,.. 
ſentia Manwood ad Menſam, and they thought that there was no need for the Feme to demand it * 
the Land, but that it is payable by the Deviſees at their Peril, if they will ſave the Land. D. 38.4 
b pl. 13 8. C0 [did. Marg. ſays, that no Judgment was given in this Caſe, and that it ſeemed i, 
ſcveral Juſtices that the Plaintiff ſhould recover, the Will being on a Condition which was broken 


PI C. 6 b. 16. Tf a Man leaſes Lands for Bears upon Condition, that if the 
* 8 5 5 Leflee does not pay yearly 408. at the Fealt ol P. during tue l erm at 
adjudged D. it thall be law full to the Leſlor to fe- enter. In this Cate the Let: 

- accordingly. (eg ought to pay it, at his Peril, without any Demand, vecalile ting. 
-—D.68. ig not iſſuing out of any Land, Co. &A:dwelkie and Brand, ddjudged 
a cap 0 in Effect, . „ 1 
gend for the Plaintiff * 2 Danv. 103 tranſlates this (to) D. the French Word in Roll is (al) and 
in Dyer it is (apud) D. which was a Place different from the Land, but pay able to the Leſſor, and 
„ e ee Fa 5 e 


Hob 82 pl. 1. Ik a Man leaſes Lands for Bears or Life, rendring Rent, ud 
NO 1 for Nonpay ment within 40 Days to torteir a Sum Nomine Pene, he 
- adjadg'd — Cannot recover the Nomine Penz if he does not demand tt at the 
Brownl. 75. Day, Pobart's Reports 113. between G and Thornborough id 


S. C. that © 4 | | 
the Action Judged. | | 


would not lie for the Nomine Pœnæ, but that it would lie for che Rent. S. C. cited Arg. 2 Jo 
33. 19 Car. 2. C. B. in Caſe of Tuſtian v. Roper. „„ 


And the 18. Where the King leaſes for Years, rendring Rent, with Conditim 
King is n? 10 re-enter for Nonpayment, the King is nor bound to demand the Rent 
"= to offer as a common Perſon is; per Huſſey and Brian; for per Huſſey, it oughs 
cquittance a bat 
toany Man, to be found by Office, Br. Prerogative, pl. 101. cites 2 H. ). 8. 
but the Sub DO )) 88 5 
xe, who pays to the King, ought to bring with him an Acquittance, and to demand it of the King. 


19. In Debt, a Man was bound in 100 1. fo make ſuch Eſtate by ſuch 4 
Day as the Counſel of the Obligee ſhould deviſe ; in this Cale the OH 
need not tender the Aſſurance nor make Requeſt, becauſe the firſt Matter 8 
the Deviſe which muſt come from the Obligee. Br. Conditions, pl. 133: 
. — — £ 5 
20. But where a Man is bound io pay ſuch a Sum, or to make a Feof⸗ 
ment &c. there he ought to tender it without Requeſt. Ibid. _ 
| Liftt. S. 345. 21. A Man makes a Feoffment on Condition that the Feoffee, and by 
Co. Litt. Heirs, ſhall pay a Rent to a Stranger and his Heirs, this is a good Condit” i 
13. b. on, yet ſuch Payment is not roperly Rent, becauſe it iſſues not out o 
Lid and an Aſſiſe lies not for it; and yet if it be not paid the Feoffol 
ſhall re-enter, and the Feoffee ought to ſeek the Stranger; tor the Payment 
is but of a Sum in Groſs, Hawk. Co. Litt. 297, 


22. 3 


4 Condition. 267 
. F — — c 
: Y 22. A. ſeiſed of Lands in Fee, covenants to infeoff F.S. thereof upon 
t Requeſt, and atter makes Feoff ment in Fee to another of the ſame Lands ; 
0 }. S. thall have Action of Covenant without Requeſt. 5 Rep. 21. a. re- 
I: tolved, Paſch. 38 Eliz. B. R. in Maine's Caſe. 
23. A. conveyed Lands to J. S. in Tail Male, upon Condition that F. S. 
and the Heirs Male of his Body, pay to the Daughter of A. 200 J. or fo 
* much thereof as ſhall be unpaid at the Death of A. according to the Intent 
of his laſt Will. After wards A. by Will makes the ſaid F. S. his Executor, 
ind deviſes to his Daughter 200 l. viz. 1001. to be paid that Day Twelve- 
he : month next atter his Death, and the other 1001. that Day 'I'welve- 
wi month next after &c. and dies. J. S. is not bound to pay the 2001. 
ud WU ichour Demand, tor the Payment is referred by the Indenture to be ac- 
va © cording to the Will, and the 200 J. was deviſed as a Legacy, which ought 
te i we paid but upon Demand, and not at the Peril of the Executor, and 
KF 2Þ theretore the Nature of the Payment is altered by the Intent of the Will, 
bra | and fo being not demanded, the Nonpayment ſhall not prejudice the 
nat WF Tenant in Tail of his Land it it had been a Condition, for then it 
mY EF {ould be but a Condition to be paid according to the Nature of a Le- 
en, ggacy upon Demand, and not at the Peril of the Party, The Opinion 
of three Judges was certified to the Chancellor accordingly, Poph. 
if the 102, Hill. 38 Eliz. Slaning's Caſe. a 5 
at 24 Covenant to ſtand ſeiſed to the Uſe of himſelf for Lite, and after 
10 Fo to his Wife for Life, ſo long as fhe (hould be eſtectually ready to demiſe it b 
this | his Heir at 501. Rent, when ſhe ſtould not dwell on it her elf, and tor ſo 
lüge long as ſhe thould not dwell on it. The Husband died, and the Wife 
married, and did not live upon it, yet the need not make any Demiſe 
cal) and unlefs the Heir demands it. Mo. 626. pl. 860. Mich. 43 & 44 Eliz. Sir 
for, and Cha. Rawleigh's Caſe. e e 1 ) 8 
N 2835. A Copy holder in Fee of Lands in Burrough Engliſh had Iſſue threes 
_ KF 9Wons, B. C. and D. and ſurrendered it to the Uſe of his Will, by which he 
it, and WF gewiſed it to C. in Fee, upon Condition he to pay to his 4 Daughteri 20 J. 
enz, If a- piece at er [0 Age, and dies. B. had Iſſue two Daughters, and dies. 
t at the C. is admitted, and does not pay the ſaid Sums to the Daughters at 
ugh d their full Age. It was held by all the Juſtices, beſides Williams, that 
e it is a Condition, but that it was not broken without a Demand of thoſe 
rg. 2 Jo Sums after their full Age, tor he is not bound 4 himſelf to take Notice 
X of their Age, but after Notice ought to pay it. Cro. J. 57. pl. 2. Hill. 2 
Jac, B. R. Curtis v. Wolverſton. e 
Condition 26. A, covenatited with B. to procure a Deputation at 2 Years end for 
he Rent B. tor 9 Years, in the ſame Manner as J. S. had it; A. is bound to pro- 
it oughs cure it at his Peril, and ſuch an one as J. 8. had, without being ſhewn 
8. its how that was. Cro. J. 297. pl. 4. Hill, 9 Jac. B. R. Barwick v. 
: EL 1DION, | „% En | „ . „ . 
che King. . 27. In Aſſumpſit &c. the Plaintiff declared, that the Defendant, in All. 68. 


Conſideration that the Plaintiff had paid him ſo much Money, promiſed Frecbome 
to join with him in the Surrender of certain Copyhold Lands. It was ob- Pincras, 


by ſuch 1 
e Olle 
atter 1 


] ; jected, that the Plaintiff ſhould have ſhewn that he requeſted the De- by Roll, 
=, {endant to join with him in the Surrender, for it was not a ſingle Act to that the De- 
de done by the Defendant alone; but he was to join in the Act with an- ©aration was 


5, pl. 13, WW other, and Roll Ch. I. held accordi an gn inſufficient 

5585“ , and Ro J. held accordingly ; and Judgment againſt the , , 
| | = 82 | a f. 
roof A Flaintiff. Sty. 107. Trin. 24 Car. B. R. Freebern v. Purchaſe. Us te » 

Fo 1 gave Notice to the Defendant that he was ready to join with him, 

„ and UM Pa 8 L nem mmm 

' Condit Wh = 28. On an Action brought on a Charter-party, Hale Ch. J. ſaid, that 

not oute * a Penalty you need not make a Demand, as in Caſe of a Nomine Pæ- 


e Feoffol 


s; às if I bind myſelf to pay 201. on ſuch a Day, and in Default 
> Payment 


. 3 tO pay 40 l. the 40 J. muſt be paid without any Demand. Mod. 
: 9 bl 52. Mich. 22 Car. 2. B. R. Bradcat v. Tower. 
22. + 3 | rs 
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„ Condition. 


Skin. 42.pl, 29. Covenant by Baron and Feme to make Aſſurance on Req ueſt i 1 
13. 8. C. and mn Years. The Feme dies within / Tears, no Reguſt being ia, 


a 2 | Y ana.t 18 
ae lap Heir of the Feme ( whoſe the Eſtate was) was an Infant; Per (yp 0 
byvc Age Covenant is not broke, for it was the Plaintifl's Fault not to demand che 
at her Death Aſſurance in the Lite of the Wife, it appearing by the Verdict that "8 
355 %% was of Age belore ſhe died, and fo the Breach not well afligned, 2 Jo. 
8 196. Paſch. 32 Car. 2. B. R. Naſh v. Aſton. PRs 

This was on zo. Where the Condition of a Bond is zo pry ſuch Sums as fall Bec, 
a Bond given ½ for ſuch and ſuch Things, no Demand is neceſſary, the Money he. 
to bed nine doe bein as. a Som in Groſs; Per Holt Ch. I. Lad. Rarm pom. 
ciety of coming due being as a Sun in Groſs; Per Holt Ch. J. Ld. Ray m. Rey, 
Gray's Inn $96. Trin. 12 W. 3. Levins v. Randolph, 

by a Mem- ; 105 | I oe 
ber for Payment of Commons and other Dues to the Houſe, 


31. After pleading General Performance, the Defendant is ed t; ſy 
_ that there was no Demand; Per Gould. J. ro which Holt Ch. J. agredd. 
Ld. Raym. Rep. 596. Trin. 12 W. 3. in Caſe of Levins v. Randolph. 
32. Where the Thing in its Nature requires a Demand, a Bond for dun— 
thereof is not forfeited till Demand ; and in that Cafe the Detendant my 
take Advantage of the Want of Demand by pleading that he was 41. 
ways, and ſtill is, ready to pay it; tor it he plead Pertormance general 
ly, and Plaintiff aſſigns a Breach in his Replication, the Detenlanr iel 
not rejoin and allege Want ot Demand, tor thac would be a Departure = 
Per Gould J. quod Holt conceſſit. 12 Mod. 414. Trin. 12 W. 3. Leiiw 
v. Randall, VF 5 . 


| 


ans. 


de Nee (A. d) What Thing will excyſe the Performance of the 


In what Caſes he who is to have the Benefit ought to | 


do the firſt Act, ſcilicet, by giving Notice. 
And who muſt do the fuſt AQ, pl. 29. &c.] 


8 P where x, FF a Man in Conſideration that J. S. will deliver a Horſe to 
3 5 Stranger, promiſes to pay to J. S. 51. cum inde requiſicus ic. 
£derarioa J. S. need not give Notice to him of che Delivery of the arſe, but 
ol a Horſe he ought to take Motice thereof at his Peril; for he aught to pay t 

given to upon Requeſt, BD. 5 Jac. B. G. between Pomfrett and Shad, pet 
JJ y J EGG. 5 
mite get the Plaintiff 20 l. on his Return from London to G. and alleged the Time of his Return 
but becauſe no Notice was alleged to be given of his Return, it was adjudged that the Action was 0! 
maintainable. Arg. Roll Rep. 314. cites Mich. 6. Jac, Mouſe v. Gardiner, 5 


Roll Rep. 2. If the Condition of an Obligation be to pay 10 l. to the Oblige 
38 ph. 4 at the Day ot the Marriage of the Obligee, the Obligec ts not bound 
S Þ. does to give Notice tu the Obligor before his Marriage at What Day i 
not appear. Will be married, but the Obligor ought to take Motice thereof at 115 
Koll. Peril, m as much as he hath taken upon him to pap it at the Ou. 
Keg . 75 0 Mp Reports, 14 Ja, between Beresford and Gootrouje ; per Dodrid 
"<co:dingly, AND Houghton, adzudged, for this becomes a Oebt by uye Pur 
and upon TIAQGe. | 

Vicw of Pre- „ e 

cedents Judgment was given for the Plaintiff by the Aſſent of the Curr. 


— Cro 1.404 pl. te 


rizford v. Woodroft, S. C. and Exception being taken, becauſe the Notice was nor given, it Was over 7 
by reaſon of a Precedent ſhewn of a Judgment in 6. K. Trin. 44 Eiiz. * Wodges v. warity, ““ 
adjudg'd for the Plaintiff, and aſhrm d in Error; and fo it was in the principal Ce — 3 Fuillt s, 


4s 5 +0 v0 


ny amm nn uu . 4 
CT C—W__—__OeOOnn n—n__ 2 
— — 


3 33— —u— — 


Condition. „ 


— — 


— — 


15 f E rd y. Gooderiſh, S. C. adjudg'd and athrm'd in Cam. Scacc. —— Hutt. So. Pafch. 2 Car. Crane 


148 
Pere: 10: 


. i | 1055 cn ot C. 34 pl. 8. S. C. adjuup 4 accordingly. See Actions (A. a. 7) pl. S. d. C. Sce 

FM | b (C0 pl. 2. a 1 a 

Ps = ; 157 lep. 434. cites Hodges v. Wanlev, S. C. & S. P. as Trin. 14 Eliz. —— 3 Built. 236. g 
10 = tes S. C. as adjudg'd Trin. 44 Euz. Yelv, 168. cites 8. C. N 
0, hs TR | | | 1 
| E | z. [So] Ika Man promiſes £9 J. S. in Conſideration that he will FRA) | 
FRE | marry A. W. his Coutin, to pay lol. to him at the Day Of his aͤr⸗ OL. 40 2. | | 
bes FF riane; J. S. need not Ive Notice to him wy9 made the Pronnte don Rep. 

585 pbcetore be nrrics with 4. W. uc What Hay pe will marry her, but 434+ ms. C. 


he 0unht to rake J 20tice theregt ar his Peril, in as nich as be yoth eres Pie, 
tatzen upon hinten to pay It at che Happ, thollgh the marriage 15 to "Tg 222 
be had by J. ©. Hunlcik. y Reports 14 Ja. betwren veresford S. P. see 
124 Go:droaſe, udjudged; kor it becomes a Oebt vy the Parriage. Tir. Ac. 


ne 1 Contra, T. 4 Jdc. B. N. between f th Fecter and Strut ; abzüdgesg. ny (8) pl. 
Lecd. = 1 ns | | : 5 . ? | | . 1 Q 

ph. WW Xo; there. Yelv. 122 8 C. cited in the Caſe of Aſh v. Doughty, That Notice vught to 
doing have been given; bur tha: Caſe was afterwards denicd per rot. Cur. Y<lv. 168. Mich. 7. Jac. B. R. n 


Caſe of Drinty v Dodd, where it was bed, that Notice was not necetlary, and that its being by 
promi'e 15 « frog ws if ir was by Bond; and Judgment for the Plaintiff —---Cro. J. 228. pl. 4. Brad⸗ 
lp b. Coder, S. C. adpdged tor the Platutut, ———Noy 135 Idrumicy v. Todd 8. C. adjudged. 
z buift 329, 327. Hil, 1 Car B. K. 4lirep v. Blackamori, ad,udged accordingly per tor. 
Cm — And ibid. Hi:chum Serjcant informed the Court, that he had rhe fame Day moved the Court 
of CB. in the like Caſe, and that it was adjudged there per tor. Cur. clearly that no Notice was to be 

geen —— Lat. yy. Alfright v. Blackmore, 8. C. but 1 do not oblerve any Opinion of the Court. 


t mat 
45 al- 
eral 
It fal 
rare; 
Levin 


4. So a Fortiort, it a Man promiſes to pay 10 J. to J. S. at the Sce ol 2. & 
Day of the Marriage ot V. N. IF or there the Marriage is not to be N 
— © jd 9 him to wzom the Promi is made. y Reports, 14 Ja. p. 5 5. P. 
0 ber Cüramme. 55 ES Fs 5 
Z 4 5. JE |. S. ſues an Action againſt J. D. and J. N. comes to J. S. * S. C. cited 
of the F and promiſes him, that it he will ſurceaſe his Suit AJatalt J. D. that #5 ruled good 
: MW |: hint will pay him all the Charges &c, of the ſaid Suit, when he, 3 2 * 
.. {ilice, |. S. comes into Somerſetſhire. If J. S. luürceales his ; = 23 
git to Suit, and atter comes into Somerietſhire, J. N. is bound to per⸗ cc 
borm his Dromtſe, without any Notice given ot the coming of J. S. (C, d) pl. 6. 
. mto Somerietlhire, becauſe this was a Outy by his coming there. e STD 
3 © ©)» Reports, 13 Jac. K:chora/on's Caſe, aDJUDgeD. Vide Pobart 8 68 61 -4 
FE  Qeparts 93. bettocen || Ricvards and Carvintell, it feems this was the s. C. Hill. 
lame Caſe, but there the Opimon is contra. np” "200, 8. 
| S INOVC 


E arreſt of judgment, that the Plainciff Mould have given Notice of his firſt coming into Somerſet- 
= firs, beau it Jay bit in his own Notice, and allo becauſe the Defendant undertook not the Payment 
obo, cat by iin pit only ; and to this Ohinion Warburton agreed. =-—— Brownl. 10, 11. S. C. and 
n he did not allege that he gave Notice of his coming, E was given for him. 
halt. 44. Mich. 8 Jac. Civ! v. Polle, where the Promiſc was to pay Money on the 
i', coming from London; Yelveron |. heid, that Notice ought to have been given by the 
ini of the Time of bis Return, and twok this Diverſity, When it reſts upon a Matter to be done be- 

tween ile Partres themſelves, there Notice is to be given of this to the Party, who is to make the Pay- 
mer upon an Act to he dong by the other to whom the Payment is to be made, otherwiſe where it is 
te be Core ly A Stranger, tor tliete he hath aſſumed UPON himſelf to take Notice, and ſo there at his Peri] 
he ourhe 10 to do, and ſo it hath been formerly adudged upon this Difference, and fo in this Caſe the 
Act tobe done before Payment of the Money being to be done by the Party himſelf, to whom the 
© Money is ey Promile to be pa, he is himſelf to give Notice of the Time of the Performance of this 
Act by him to the Party that is to pay the Money, before he is to pay the ſame; and there being no 


orle to 4 
itus Cit, 
Orſe, but 
to pay it 
hadd, pl 


his Return, 
"Lion was 90! 


12 Obligee 
ot baun 


c Day be Notice of this laid inthe Declaration, as the ſame ought to have been, for this Ciuſe the Declaration 
reot at lth 1 not good, and thus 15 a g Error; and conſequentiy the | UI ment for this Cauſe Is erroneous and 
| te ©, _ hit is 'cried, [ 0:4 Curie CiCar of Option, that this 15 a good Error, for that Notice ought to have 

Jad du Len gleen of the im: of his P.eturn trom London, and this ought to have becn laid in the De clara 

Dodtid en and lyfor this Omi hem the Declaration is not good, and the judgment for this Cauſe erroneous, 

che Pil dad tor this Error judgment was reverſed oy the Kule of the whole Court. — ce Freem, Rep, 
1274 pl. 270, 8. P. by Laldwyn. e | - 


| ; Pp. | . 5 _ x : 
6. If A. favs to B. that if he will fell certain great Cattle to C. 
I tuen Sam as {hull be agreed between them, it C. does not pay him 
t: SUN according to the Agreement, he himſelt will pay it; an! 
. 2 * 2 4 


4 pl. 3 be 
oer 
Marlib. ““ 
: {4k yy 

NIELS 
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B. ſells the Cattle to C. for 201. to be paid at a Day to come 
and C. docs not pay the 20 l. at the Day ; A. is bound to pay jt q 
his J2eril, Without any Notice given to hin by B. for how much he 
tells chem, ur what Time, becauſe he hath taken upon himſelf to 
pay it at his Deril. Mich. 15 Ja, B. R. between / ington 111 
1 adzudged, this Patter being moved in Arreſt of Jug; 
ment. | | 5 
Roll Rep. 7. Ik A. ſells Lands ta B. by the Name of 20 Acres, according tg 
oth p)-25. the Rate of 2001. for every Acre, ànd it is agreed between the Ir: 
8 C. ties that the Land ſhall be meaſured by J. S. before the 1ſt of lanuary 
but not ex- next enſuing, and A. covenants to repay according to that Rate for c. 
actiy S. P. very Acre before the 11t of May after, if there be not 20 Acres Upon 
N the Meaſure ; if J. S. meaſures it, and it is tound there is not 20 
N by Acres, A. ought to repay it betore May at his Peril, without any No- 
Coke, Dode. tice given how many Acres it wants of 20, tor he hath taken upon 
ridge, ard Himielt to pertorm it at his Peril. My Reports, 13 Jac, between 
Haughton, Goates and Sir Baptiſt Hixt, per Curiain. „55 ne rs 


no Notice 8 fs 
need be given, becauſe he is privy to the Covenant, and for this Point Judgment was given for the 
Plainniff. Godb. 197. pl. 284. S. C. but S. P. does not appear. —— Cro. J. 300. pi & 8, Cru. 
led, that being privy to the Covenant, he ought to take Notice as well as the Plaintiff; and in Pot: 
of Covenant Notice is not to be given ſo ſtrictly as it is upon an Obligation, which is in Point ot For. 
feiture; And afterwards, notwithſtanding the Exceptions, Judgment was affirmed.— 4 Le. 248 
I. 454. S. C. but S. P. does not appear. — Jenk 337. pl. 83. S. C. & S. P. adjudg'd and aHirmadin 
. —— See (C. d) pl. J. 8. 8. C. — S. P. where the Covenant was, that if upon mea uring it 
did not amount to ſo many Acres of Wood, he would make it up ſo out of the Woods adjoining, The 
Woods did not hold Meaſure. The Court held Notice not neceſſary, becauſe the Detendant had a. 
ken upon himſelf by Covenant to make it up, and he might meaſure 1c as well as the Plaintitt, Freem, 
Rep. 254 pl. 270. Paſch. 1678. Clarke v. Child. N | | | 


8. So fit this Caſe, if by the Agreement no certain Perſons ha 
been appointed ro meaſure it, but that it thould be meaſured by one e- 
lected by one of the Parties, and by another elected by the other, 
ik the Vendee elects J. S and gives Notice thereof to the other, and ei 
a certain Tune to meaſure it, and J. S. does it at the Day, and none 
comes tor the other to join with him, yet he ought to take J2otice, at 
his Peril, how many Acres it wants of 20, otherwiſe an Action ol 
Covenant lies; for now, by the Batter ſublequent, and the Or 
fault of the Vendor, it ts as much as if J. S. had been appoint 
at the Beginning to have meaſured it. My Reports, 13 Jac. be 
| tween @varts and Sir Baptiſt Hixt, adjudged, 8 

Firzh. Ar- 9. Tf the Condition of an Obligation be to account before {ſuch 
„ Auditors as the Obligee will aſſign, ann the Obligee athgns Auditors, 
fa. he ought to give Notice thereof to toe Dbligor, otherw:l he 1s nol 

Br. Arbitre- bound to account, 8 Ed. 4. 1. b. per Faixfar. e 
JJ oi it: de Com 6 Coed FR 90. br ad Grow: ver Cab 8h 
called a ſudden Opinion, and ſays it was held per Car. in 18 E. 4. fol. [13] a. & 24. a: that the Plea ws 
inſufficient, becauſe he had bound himſelf to it, and taken upon himſelf to take Notice at his Peril, and 


there Brian, Vavaſor, and Catesby J. agreed, that in the ſaid Caſe of Arbitrement the Obligor bug 
to take Notice at his Peril, and ſo they ſaid it was adjudg'd in the ſame King's Time in B. K. andi 


* 


Frances's Caſe the Court ſaid, that ſo the Law is without Queſtion. 


10. Ik J am bound to infeoff ſuch Perſons as the Obligee ſhall nant, 
Fol 28z. he ought to give Notice of thoſe which he names, otherwiſe 3 
not bound to infeoff them. 3 Ed. 4. Arbitrement, 15. per Billing. | 
I. Jfthe Condition be co ſeal ſuch Obligation as an Eicrow as LI 
Obligee ſhall Write, he is not bound to ſeal it without Notice ofts 
-_  Efcrow written, | et $ | 
A Man is 12. Tf the Condition of an Obligation be, That if the Obl:ge* 7 
bound to pay turns from beyond the Seas before the 22d of April next, then it the. 
1051. 12 bligor pays unto him ar Eafter following 1001. the Obligation ſhall 0 


Months after 


iets bold. Tf the Qbligee returns within che Time, he is not bein 


VE; 

at 
| he 
0 
and 
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fore {uct 
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ne Plea v 
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B. R. an 


hall name, 
iſe JW 


i in B. K. for the Plaintiff, but reverſed in Cam. Scacc. for want of alleging Notice to t 
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Billing. 
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moe Notice thereof ta the Obligor; but he ought to take Notice #197: Rome, 
thereof at his Jg eril, r he hath bound Himirit to this Inconventence, he ought to 
Mich. 37, 38. Ellz. B. R. between Kue and Dautry, per Clirium. 5 
Mich. 37, 38. 3. Ds As derben ze and Daνẽ,νjt, BY Cutlum. of his Re- 

| 2 RE fs turn before 
that he can have an Action upon this Obligation, for he may land at Newcaſtle or Plymouth, cvbere by 
common Intendment the Obiigor cannot ſ nee whether he be returned or not; per Doderidge J. and this was 
agreed by the Ch. I. and Jones. Poph. 164. Paſch. 2 Car. B. K. in Caſe of Hodges v. Moore. 


13. Tf the Condition of an Obligation be ro pay 251. within 10 Days Crs. J. 145 
aſter J. S. hath rode live Times in ſir Days krom London to Fork, b.. ry Naw. 
aud froin Bork to London; he ought to rake Molice of the doing „ Pon: 
thereof at his }2eril, becauſe it ts to be done by a Scranger. Mich, S. C Afr 
4 Jac. B. N. between Herby aud Pope, dubitatur. Verdict it 
that this Bill obligatory is not payable but at 19 Days after Notice of his going and returning, yang . FP 
licet ſæpius requititus would not ſerve Popham ſaid the Bar was not good; Et adjornatur.—— [bid 
259. pl-10 S. C. and Tanfield held, that as this Ciſe is there needed no Notice, becauſe the Act is to 
be done by a Stranger, and his 7 me of Return lies as cell inthe Notice of the Obligor as the Obligee; where- 


fore the O»l!gor is at his Peril ro take Notice thereof; but the other Juſtices doubted thereof, and 
; oe W 


Judgment was given upon another Point. — See (D. d) pl. 2. and the Note there. 


14. [So] i the Condition of an Obligation be to pay 20 1. to B. the See pl. 3. & 
Obligee, within one Year alter B. thall marry C. In this Caſe he is tbe Notes 
bound to pay it to B. within one Bear after the Marriage, without 55 
any Notice given ok the Marriage by B. for he hath taken upon hin: pl. Land the 
leit to pay If within a Pear; and he may take Notice of the Mar- Notes there, 
riage ot C. who is a Stranger to the Condition. Trin. 165 1. be- 
tween Shepherd and Frie ; and in another Action between Shepherd aud 
Latch, Mjudged upon Oemurrer. 1 


15. [Bur] ik A. fells co B. certatn Meys of Barley, or other Things, Ron Rep. 


I und E. aſlumes ro pay tor every Wey 49 much a8 he ſells a Wey foe 5 28 5. pl. 3 | 
| ny other Man, if he atter ſells to others Certain Meys tor a certain Sum, 5. C, ad- 


he hall nat have an Action upon the Caſe againit B. upon his Pro: g c h. 

une, rr he hath rden him Notice for how much he tolo the ep F 
to others; for B. is not bound to pay it till Notice, becauſe it 18 C0. J. 432: 
uncertam, and not known to him, and here he attumes in general, Pl. 12. Ren- 


and not in particular, ſcflicet, tu pay ſo much as J. S. ſhall pay for » 5 


a Wey, and ſo he does not aſſume to take Notice at his IHert judg'd ac. 
Reports, 13 Jac. between * Hale and Hemyng 1 I cordingly.— 

. between I Homes and Twiſte, in Camera Scaccarii adjudged LR . 
n a Writ of Error, the lame Cale. Hobart's Reports o. OEMs 
: | ” a adjucp'd per 


DM OE ming, S. C. 
tot. Car, clearly for the Detendant. 5 55 Hob. 51: J. Holmes v Pu 
. 1 | . $I: pl. 57. Holmes v. Twiſ ” whi 
was, that H. fold to T. a Ton of Wood „L Woadj] to be paid for in 6 3 ee A 
ſaould {ell the reſt, and alleged, that he fold a Ton to C. at the Rate of 23T a Ton: arid edjudocd 


of the Sale and Price, being a Thing of his private Knowledge ; and Hobart lays, ee 


B. K. allowed of the ſudgment. Jenk. 294. pl. 43. S. C. adj | rat ſome Judges of | 
. £ — 5 ry . . \, 4. LE) 0 8. . ad d d . : , 
Benches. gs 8 C. cited per Cur. Cro. J. 432 in 5 Dal, | Koll oF e 8 = 


16. Bur if he had aſſumed to pay as much fdr every Me \ ag he fold & P. 
a Wey tor to J. S. if J. S. after Vought a Wey for a certain Sum, cr ro J. 


| - he aught to take JNotice thereof at his Pert witho 632. pl. 12. 
En | die therkot at his uthaut any Notice 15 PI, * 
$ deren, otherwiſe he hath broke his 1Iromiſe. Mich. 15 Jac, B. B. * . N 


tween Follingtin and Ling ham, per Curiam. 


in Hennipg's 


7. Ik A. is indebted to B. by Obligation in 60 1: for the Payment Caſe, obiter 

* © zo J. and thereupon, in Conſideration that B. will mutuo dare ty S 

. a Stranger upon Requeſt, fo much as will make it 1co l. and will ac- 

2 = and D to be bound to B. tor the Pay ment of the 1001, and will 

5 war's up the ſaid Obligation of 601. A, aſſumes ro B. that the ſaid 

3 with Intereſt, ſhall be paid a5 certainly as any Poney tn Eng: 
| land» 


_—_—— 
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land. In an Action upon the Cale by B. he is riot pound to aire | 
more, but that he lent the 701. to matze the 30 l. 100 J. to N 
without averring that he gave Notice thereor ea d. for the Kean 
aforcſaid. Trin. 22 Car, B. A. adjudged. Intratur B. 22 Car 
E 18. | 2 : 
SF. by 1 5. 31. covenants with B. to make ſuch Aſſurance to him of the 1, 
Shuttie= nor e of D. as the Counſel of B. ſhall deviſe before ſuch a Day, any after 


* orth, LE. 


105. in pl. the Counſel deviſes an Afſurance, B. ought to give Notice thereof = 
141,—5ecc tg A, otherwiſe he is not bound to perform it. Palch. 42 Ez, 
(P. a) pl. 10. B. R. per Gaudy, nn, 


and the 
Notes there. 


SAL) n19. But if A, covenants ro make ſuch Aſſurance as the Counſe] of x 
Fel. 464. himſelf ſhall deviſe, then It his Counſel deviſes, he ought to perfary 
Fit without Notice given by B. Palch. 42 Eltz. B. K. per Gaudy, 


worth. Le. 105. in pl. 141.——See (P. a) pl. 10. and the Notes there. 


Cro.C.132. 20. If in an Action upon the Cal? upon a Promiſe the polar 
gr Juxon tiff declares, that the Detendant promiſeo co pay fo much tor his Pal. 
bin 88 ſage over certain Locks in a River made by the Plaintiff in his o 

the Plain- Soil, as the Lord ot Mancheſter thereaſter ſhould appoint to be paid for 
tiff did not the Paſſage of every Boat, and alleges, that the Lord ot Maicheger 
allege thet after appointed ſo much in certain to be paid tc. AND that he reguet: 
 hegave No ed the Defendant ſuch a Day to pay it, this is a good Oeclar zum, 
La. Min- Without alleging that he gave any Motice to the Defendant of the 
cheſtero Or- Appointment of the Sum made by the Lord Mancheſter, becatile the 
"_ yer he, Plaintiff is as great a Stranger thereto as the Defendant, andt 
fe fovireg DOCS not lie more in his Conuſance than in the Conulante of the | 
the Sumac- Defendant, thts being to be appointed by a Stranger. Mich, 4 Car. 


cording to B. N. between + Fack/on and Thorne!l, 
der, which is an implie 


— wr * * 
. ; — 


Notice; whereupon it was adjudged for the Plaintiff Niſi. 


Cro. E. Sz, 21. Ik A. bargains with B. for certain Land for 1001. in this May 
Pb: 5. Eat v. ner, ſcilicet, he gives him 20 1. preſently, and ſays further, 1e 
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th 17 5 likes the Land and Aflurance, that chen this 20 1 thall be in Part of 
M and held that Payment of the 100 J. but if he does nor like it, that then he fal 
WIEN he ought to have back his Money again, and after he diſlikes the Bargain, he 
WTR 1 rake Noric® may have an Action of Debt tor the 201. before any Notice givento 
Wil Uke beca B. ok his Diflike, for he ought to take Notice thereof at his Pet. 
| he bound Trin. 43 Elz. B. R. between 2 r oughgood and Eaſt e AD; Uogen, 
| himſel 1 e e „ „„ 


thereto by his expreſs Promiſe. 


D — on - 2 5 PW 
os AF ACT. n 


— 
2 


Roll Rep. 22. If a Man aſſumes to J. S. to deliver to bim apud Bartor-Hz- 
£ TS pl $44 ven on Ship-board 20 Quarters of Barley, although J. S. ougat o 
: 3 bring a Ship there to receive the Barley, yer he necd not give Noruce 
affirmed not- tu him that he bath brought it there, tor he ought £3 take JC 
withſtand- thereof himſelf, M. 13 Jac. B. R. between ,, Buck; ul 
ing this and judged. | | 15 | | | 9 . 


ſcveral other . . | | 
Exceptions. 3 Bulſt. 152, 153. S. C. and Judgment affirmed. — Jenk. 324. pl. 39. S. C. 
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23. Ik A. aſſumes to B. in Conſideration that B. will deliver to D. 
certain Wood to the Uſe of A. that he will pay fo much (xc, tor e'*! 
Load to B. upon Requeſt ; In an Action upon the Cale, if he allg. 
that he delivered ſo much gc. to O. co the ute of A. and that he at = 
required A. to pay ſo much for every Load tc. this is good; os | 
alieging any Notice given to d. when he delivered rye VE995 wn 
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a ons (Z) pl 6. S. C. but not S. P. 


: to make to him a good and ſufficient Aflurance ot certain Lands tor ſe- vol. 465: 
en Years, he GUgHt, upon Requeſt, to make a Leaſe for the Bears, " * — 
3 without any Teuder ot a Leaſe by him to whom the Promite is made, 


© + 1s Athgnce, for he bought to take Notice thereof at his Peril, in per tor. 
© 05 much as he Hath bound himtelk to render it up to the Aflignee, Jar 
Halch. 16 Jac, B. B. between Linghen and Pain udjudged. ** 


„ — 
— KO S 


% 73 


pu 5 fort | e Mot! of at his eri, though 

ule to D. for he ought to tate Notice thercok at his Perl, n 

ie Ele of the Octivery is uncertan. 19. 9 Tar, B. N. betwren 

Jewel aud Pampe, pet Curtain adjudged. . | 5 : 5 

24 Ika Condition of an Obligation he to perform an \ward, and Roll Tit. 
the Arbitracor awards, that one thall make a general Releaſe of all * i 
71 hings till the Date of the Obligation, it ts not an Excuſe to him to S. p. doe; 


ſay, that he was at all Times ready to make ſuch general Relcale, nor appear. 


———— ů ů — 2 
— \ 


=. 


- but the other never requeſted km to do it. Sgich. 14 Tar, B. K. — 8. f. 


between Rely and Hillman àdjudged upon Ociuurreer., Intratur 8 

Mich. 13 Cir. Nat. 187. | | | | to pay Mo- 
5 | | . 

| | Tit. Arbitrement (F. a) (G a) per 88 | 


25. After a Marriage by C. with D. the Daughter of A. B. the Father All. 1. Ba- 
of C. in Conſideration that A. will give 5ol. to C. tor the better Main— e po 
tenance of C. and ). and at the Requeit of B. B. promiſes A. to pay but he Be 
1091. to D the Waunhter of A. 11 the ſurvives C. her Husband. In lution | 
an Action upon the Cale by the Admintſtrator af A. agataſt B. after there, was 
the Death ot C. it is a good Occlaration to aver, that A paid the ene 
5% to C. in his Lite, and pet the Ortenvant B. did not pay the Notice of 
1-01, to D. who ſurvived C. without avecrring any Notice given of the Death 
the Payment of the 50 J. by A. to C tor he hath taken it on himſelf to of C. che 
pay it at his IDeril. Mich. 22 Car. B. A. between Playield and don. — 
Callard adjudged, this being moved in Arreſt of Judgment. In⸗ 55 
tratur Trin. 22 Car. Rot. 673. „„ „ S.C 1 

| T. docs 


8. O, but 
not appear. Hardr. 42. Arg. cites S. C. held per Curiam according to All. 1. — See Acti- 


26. Ik à Pan promiſes another at another Time, upon Requeſt, SAD, 


lor he bligyt to mare a good Leaſe at his Peril; tor here the Requeſt 


3 does not feier to the Manner ot the Conveyance to be made, bur only 
do the Time when the Leaſe ſhall be made. Trin. 15 Jac. B. N. 
between Rowland and Courtman ADJUDNED, Ou 5 


- 


27. Ittye Condition of an Obligation be, that whereas the Obli⸗ ro. J 475, 


gor is Leilee for Bears from the Obligee of certain Lands, it he 2% een 
= 7ctders up the Fofleſſion of the Land, at the End of the "Term, to the 8. as 


. 


FE Lellor, his Heirs or Aſſigns, upon Requeſt, then the Obligation ſhall ju«g'd for 
ke void ac. and alter the Lettor alſigus over his Reverſion, and there Plaintiff 
ligne at the End of the Term requeſts him to render Up the Poiſei- A 2 
© 1/0079 him, he is bound to do it, withour any Notice given him chat adjudg* 


g˙d 


| „ p 1, -In- 
gen v. Payn, S. C. adjudged. 


29. Ita Man leaſes a Mill for Rears, and the Leſſee covenants to Brown), 23. 
FE 7epair the nil, ann the Lettor covenants to find him great Timber for S. C. but 
tt, hc LCC ought ta give Notice ta the Lefſor, how much will ſul- at 4 
Tec tor the Repaigtion, and not to demand in general Timber for 7a © 


1 : | X ** | ted. 
| Bepatations, or orherwiſe the Ceſſor 1s not bound to deliver any, bob 1 
An. 12 Jac, B. between Holder and lle, per Curiam. 1 5 ©. 
* wa — wn — | | | uc 8. 5 
does not apf car. 


A4 29 Ik 
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G.hwiga 29. Ik the Condition ok an Obligation be, that if the Obligor, with 


Fi. F 4 ; — a > 5 1 | 
3 tu O others, make, and upon R > | 7 «gk: 
geil be 5 , p equeſt tea), to the Obligee an Coligation 


Goods of Ot 40 l. then cc. It is ſulfictent for the Ooligee to make Requeit only 
L. aſſumed without rendring any Writing to them, tor he ought to vs it at his 
ro th- dien Jertl. Pich z Jac. B. Stokes's Caſe, adjudged in an Action upgn the 
uit n be. Cale upon a Promile to do it. 


would enter | 
into the Bond to them when required, to ſave them harmleſs if they world enter into ſu 
take Executicn of the Goods there. In Aſſumpſit the Plaintiffs declared that licet ſæpius reguiſitus | 
had not entred into Bond. Exception was taken that he did nor ſhew by whom the "as G, 
made; and likewiſe for that he did not ſhzw that he tendred a Bond to them, for that he bein © 
enter into Bond upon Requeſt, he that would have the Bond ought to make it readv, and e, a 
it &c. ſed non allocatur. And notwithſtanding th-ſe and other Exceptions, Judgment was gig 3 
the Plaintiff, Cro. J. 652, pl 21. Mich. 20 fac. B. R. Arundel v. Gardiner. Ser or 
A. covenanted that if B. ſhould pay 60 J. for which C ſtocd bound, that then B. ſhould have and ey: 
4 Grant of the ſaid C of a Moiety of ſuch and ſuch Goods. B. paid the Money , bur Exception * 
ken becauſe he did not ſbeco that he requeſted the Miniety of the Goods, and tendred a I ritinn to Trig 
| ſeal, for that he being the Party who is to have the Benefit thereof ought to make the T ends ; e 
for this and other Cauſes a Judgment in C. B. was reverſed. Cro. J. 660. pl. 10. Hill. 20 Jac, 8 K 
Archer v. Dalby.— Palm. 278. S. C. but S. P. does not appear. 5 e 


— 


ch a Hob, and 


Hob. 69. pl. 32. Ik the Plaintiff in an Action upon the Caſe declare, tat 
| * 1 In Conſideration that he Would become bound to the DetenGunr by 
P. held aa” 2 | | | | hs Wd, 
accordingly, Obligation, for the Payment of 111. at a Day, the Detendant allumed 
— Ibid. :) to deliver an Horſe to che Plaintiff; and the Dlaintiff avers, that he 
el. 95. . ©. offered to be bound to the Oekeudant cc. and did nor tay che Ob. 
paint the £20100 was Sealed, and that he offered to deliver tt fo Sealed, as he. 
Viaintif. — DUgIE; This 15 not good, tor he ought to do it of his Patt. 1g: 

8 11. bart's Reports 25, 105, between Auen and Ueroas. 


S. P. does not appear. 


31. Ik A. being a Bailiff of the Borough-Court of Meſtminſter, in 
Conſideration of 10 l. given to him by B. promiſes B. to arreſt J. 8. 
at the Suit of B. by Proceſs out of the ſaid Borough- Court. In att Action 
upon rhe Caſe upon this Dromiſe, it is a good Plea for 4. to lay, 

that he was allways ready after the taid j2romile ro Arreſt J. S. at 
the Suit ot B. it he had brought to bim any ſufficient Warrant to 
do it; but ſays, B. never brought him any Procels out of the ſaid 
Court to arreſt him; This is a good Jea, becauſe it belonged co 
B. to ſue out the Proceſs, fox it will be SPaintatnance in J. to doit, 
and the Law (where the Words are General) will fo Marchal them, 
that he ought to do it for whom it is moſt proper. Trin. Car, 
Fitrh. Dett. 32. If the Condition of the Obligation be, That che great Bell 
pl. 8). cites of Mildenhall ſhall be carried to the Houſe of the Obligor, in W. # 
S. 8 the Coſts of the Men of Mildenhall, and there ſhall be weighed, ard 
ons, pl. 72. put in the Fire in Præſentia Hominum de Mildenhall, and then the 
cites 9 E 4. Obligor ſhall thereof make a Tenor, to agree in Tono and Sono to tit 
3. §. C. and other Bells of Mildenhall; In this Caſe the Obligor ought to 


P. accord- 


ingly. For weigh and put it in the Fire; for he ougbt to do it ro whole Oc. 


ufiere it is pation it properly belongs to do it, which is the Octendant, wo 
3 ought to make the Bell. 9 Ed. 4. 3. b. : 1 
certain who | | <> 
ought to make the Thing, then it ſhall be intended that he who has the beſt Skill in it ſhall make 
it, to whoſe Occupation it belongs, which is the Bell-Founder, which is the Defendant. And Y 
Choke, becauſe it is that it ſhall be weighed in Præſentia Hominum de M. therefore the Men of Y 
ſhall not weigh it. Per Nedham and Pigot, the Defendant is not bound to make the Bell tin 1 
weighed, and the Plaintiff has as good Skill to weigh it as the Defendant, and he that wel 
have the Advantage of the Obligation ſhall make it in his own Diſpatch ; and Danby J. es 2% 
the Defendant. So where a Man is bound to a Taylor, that if he brings 3 L lm of C cr hich Fans 
be ſhaped, and that if he makes him a Coat of it, that then he ſh!l pay ro him 105. there che!“ 
lor ſhall ſhape the Cloth, Per Jenney, which Choke, Li:tleton, and Moile, J. agreed gar” 
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94: It A. binds himſcit to B. ro deliver to B. a certain Quantity CYAN 


of Hops, well pick'd and condition'd, and that B. thall have the Fol. 436. 


Choice of theſe Hops, our of 204 Bags of Hops of A. of his own X14. 24-pl. 


Growth. In this Cale B. ought to do the firſt Act, ſcilicet, hen; S. C. the 
ought to require A. to Jthew him to view his 204 Bags, out of which Courtftrong- 
B. mall have his Election; for otherways B. cannot make any Elec- g eh. 
ton without View oc the 204 Bags which are in the Cuſtody ok A. +, 40 the Pl 


Minielt, aud A. cannot deliver them betoſe Election. Cr, 14 Car. Act, viz. to 


B. R. between * Brooke and Boothe, Plaintiffs, and Nod. requeſt A. to 
rl, Deiendant, per Curtam, upon Oemurrer, but Judgment gen n. 
given againſt the IStalntiff tor a Fault in his Occlaratton. Sich. the 


15 Car, B. B. between the lame Parties, in a nw Accton Plaintitt to 


brought upon the lame Oeed, and there upon a Oemurrer, and the vaiverbeDe- | 


Coukt of rhe lame Opimon, but the Oemurrer waved by Conſent, 5 N 


and Jfſue taken. Jincratur Tr. 15 Car, Rotul. 4 4. ee 


vo, which 


they did ——In Conſideration of Goods of the Value of 401. delivered by P. to C. the Detendant C. 


FPromiſed to deliver to P. ſo mary Pipes of Sack, then lying in the Cellar of J. F. in Lendon, as ſhould be of _ 
= } vw of the ſaid Goods per fræfatum P Owerentem eligena“ and averred that t Norwich he required the 
| Pelendant deliberare Vinum prædict' to the Plantiff ad eligendum ſo many Pipes as ſhould be of the. 


Value of the ſaid Goods &c. It was admitted that a Requeſt ought to be made, and reſolved that the 
Requeſt was well made; For the Plaintitf muſt make ir when he can meer with the Defendant, and 
thereupon the Defendant caclt to apſcint a reaſonable Time, cen he will be ready to go with the Plaintiff 
70 the Cellar to make his Election, and that the Requeſt was well as ro the Manner, for he has perform'd 
the Agreement directly, which was to deliver them to the Plaintiff to be choſen, and is all one as 
requiring him to perform his Promiſe, which muſt be by ſhewing the Plaintiff the Wine in his 


Cellar, that he might make his Choice, which muſt be by Taſting the Wine before he need make 


his Election; Ard upon good Debate, the Plaintitt had his Judgment. Allen. 25. Trin. 25 Car. 
B R. Parmenter v Creſſey. ——- Sty. 49. 8. C. ſays, the Court held that a ſpecial Requeſt oughr 
to be made to deliver the Wines, becauſe it is upon a Contract, and that afterwards Judgment was 
given Quod Querens nil capiat Per Billam. 5 e 5 I 


34. If a Man covenants to make further Aſſurance at all Time 


and Times, at the Charge ot the Covenantee, and the Covenantee de- 


mands a Fine after tor ſurther Aſſurance, the Covenantor is not 
bound to levy it, if he does not appoint a certain Day when he Will 
have it levyev, H, 37 El. B. per Curtam. „ 


— 


35. If a Pan promiſes to make ſuch Aſſurance of ſuch Lands as Cro. E. 465. 


466. (bis) 


he hath by Copy to another, betore ſuch a Day as his Counſel learned pl. 20. S. C. 


thall advite ; If he renders an Aſlurance to him without any Advice of adjudged 


his Counſel, yet he who made the Promiſe is bound to Seal it, a- for the. 
therwiſe he hath forfeited the Allumplit. D. 38 El. B. B. be⸗ Far wg 

8 V oe Ceunſel is 
only for the ſtrengthening of his Aſſurance, and if the Plaintiff at his own Peril will 
bimſelf, the Defendanr ought to do it as he requires, and Judgment accordingly.————See (P. a) 


ſupra, pl. 31. Moor v. Rot well e contra, and the Notes there. 


36. In an Action upon an Aſſumpſit, ik the Plaintiff declares, 


3 That whereas he, at the Requeſt of the Deſendant, had delivered ro 
= tie Detendant ſo much old Lay Metal, to be artificially made by the 
Vetendant into Pewter Veilels, capiendo inde of the Pluͤintiſf tantum 
E GLantum Jor his Labour he thall reaſonably deſerve ; in Conſideratione 
vant, u i ade rhe Deterdanr g 
2 ts oe — Plaintiſt, La 
da Juould be requeſted ; and _avcrs, that although the Dekendant 
3 was regtieſted to deliver the ſatd old Lay Metal made into JPewter 


inde the Defendant aiter, [cilicct, the ſame Dap, aſſumed to deliver 
y Metal artificially made into Pewrer, when 


Niels. pet he had not delivered it ac. and the Defendant plead s 
Non Aſlüumpfit, and it is found for the JIlainttff. Though 1 


«\crred, that he tendered to the Defendant fo much as he deſerved for 


| ; the makin 


r g thereof into Pewter Vellels, yet the Declaration is good, 
this is not a precedent Condition ; but the Mords capiendo proinde, 
the Contract betheen them, upon witch he may 
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rd C. 18. 
pl. 23. Mich. 
Car 


the S. C. 
but S. P. 


docs not 


_ clearly ap- 
Pear, —— 
300. pl. 1. 


8. C. re. 


jlolved, that 


* Fol. 467. 


©080g till he be paid as much as he defcrves, and that he was rel. 
Dy to deliver it upon Payment thereoc ; tar this gügyt ta come 


properly ot his Dart, in as much as it does not lie in the Conulance 


of rhe Plaumtiſt how much he deſerves, without ſheaung cheregf 9 
the Ociendant ; and allo it is at the Election of the Oecenoant, e;; 
ther to bring his Action for what he delerves, or retain the Goods 
till Papment, and therefore it ought to come of his art; and 
here the Oelendant does not rely upon it, but pleads Mon Aſſumpfit. 
13, 1649. between Brocklesby and Brocklesby adzüdged in B. J. in d 
Writ of Error upon ſuch a Judgment in Banco, and the Judg⸗ 
ment affirmed accorvingip. Intratur Mich. 20 Car. Kot. 7. 
37. Jf A. Covenants with B. to ſurrender a Copyhold, which he hath 
for Life, ro the Uſe of B. who hath the Revertion thereot upon Re. 
queſt made by B. to A. and after B. tenders to A. a Letter of Attor. 
ney in Writing, by which he gives Power to two Attorneys to ſurren. 


der tor him, at the next Court of the Manor, to the Uſe of B. any 


this Courle is warrantable by the Cuſtom of the Bavnor, Ju thig 
Caſe, upon this Tender and Requeſt co Seal, A. is not bound 
to Seal the Letter of Attorney, nor to iurcenver in Court or other: 
ways ; for A. hath taken upon him to [tirre:der upon Kequeſt; fo 
that it is at the Election of A. whether he will farrender in Court 
or by Letter of Attorney, or any other Mays that he may; any 


this Election cannot be taken away by B. and therefore when B. 


the Cove- 


does not require him to ſurrender, but only to Seal & Letter of 


o abe as Attornep, this is a void Requeſt, and as no Requelt, and therecar 


to make a 


Surrender 


B. [A.] is not bound to Seal the Letter ot Attorney, nor to furrender 


on Requeſt, in Court, or otherwiſe, upon this Requeſt. uch. 9 Car. B. B. 


--:, is Hot - 


bound to 


make a Let- 


between mes and Walker, PPlaintitts, 


and Dame dmith, De. 
fendant, adjudged upon a Oemurrer. Intratur Hill. 6. Car, 


ter of Al-. Rot. I being of the Countei tor the Octenvant. 


torney to 


make a Surrender, and ſo the Breach is not aſſigned according to the Covenant, and it ought to ben 
_expreſs Requeſt to make a Surrender and not an implied one, and Judgment accordingly for the De. 


fendant niſt.—— Jo. 218, 219, pl. 8. S. C. but S P. does not fully appear. — 


did. 314, 311. ple. 


S. C. and z ſuſtices (abſente the Ch. J.) held that the Requeſt to ſurrender by Letter of Attorney | 
is no Requeſt at all, and therefore the Defendant was not bound to do it ſo or any other Way with a 
new and better Requeſt. —Godb. 445. pl. 513. Trin. 8 Car. S. C. adjornatur. 15 


| Mar. 108. 


J. 186. 
. rin. 17 


Car. C. B. 


Dewel v. 


Maſon, 8 P. dict' B. apparrerent, ad Libitum ipſius A. In this CTair, 


38. Ik A. and B. aſſume one to the other to perform the Award of 


J. who awards that A. ſhall pay to B. $1. 8s. or 31. and all Cots 
that B. expoſuifſer in & circa Proſecutionem cujuſdam Placiti Trail 


greſſionis inter ipſos A. & B. pendent' prout per Notam Attornati pie 
is 
B. 1 u 


and icems to hound to tender a Note of his Attorney ta 4. af the Cots tyat if 


be S. C. 
ſed ad jorna- 


hath erpended in it, without Requeſt made by g. co doit, becauſ 


tur, becauſe A, hath Election to pay one or the other, feet, the 8 1. wich 1s 


Reeve ]. 


was not 


certain, or the 3 l. and Colts of Suit, winch are uncertaun; al 


B. does not know whetber he will pay the one or the other, al 


preſent in 
Court. 
Ibid. 156. 


therefore A. ought to do the firſt Aft, ſcilicet, to pay the 8 l. or re 
queſt B. to give him a Note from his Attorney of the Coſts, und if . 


pl. 225. 5.C. refuſes to deliver it, A. is excuſed. Hill. 17 Car. B. betten 


adjudged 


that the 
Plaintiff 
ought to 


have Judg- 
ment, and 
that upon 
theſe Dif- 


| ferences, fill cybere the Defendant is to do a ſingle Act only, and where he hath Election of 2 Thin! : 


per tot. (ur Pollen and Kingeſmeal adjudged per totain Curiam, this ve 


"moved in Arreſt of Judgment; But tome of che Judges gave a 
other Realon, ſcilicet, becauſe they conceived that the Attorney of B. 
ought by this Award to give the Note, and he is a Stranger, and 


therefore it need not be ſhewed before Requeſt made. Intra 


0 


U 


Condition. 
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a —³öM2 | 5 i 
A. By do adly. The zd Difference ſtood upon this, that no Notice is to be given, or Tender made of a 
ne 1 Thing which lies not in the Power or proper Conuſance of the Plaintiſt, fo as the Diflerence ſtands 
ice BH «here it is a Thing which lies in the Cennſance of the Plaintiff and where not, and therefore where the 
bg 5 A ward was that the Defendant ſhould pay to the Plaintiff $1, or 31. and Colts of Suir, as ſhould ap- 
2 W pear by a Note under the Attorney $ Hand of the Plaintiff, it was reſolved in that Cale, that altho 
fl. 3 ine Attorrey be in ſome reſpect as a Servant to his Maſter, yet to this Purpoſe he is a meer Stranger, 
Ns 8 and therefore the Plaintiff was not bound to make any Tender of that Note, but the Defendant ought 
md KH to have gone to the Plaintiff's Attorney, and required a Note of him of the Coſts of Suit, fo as he 
lit. might have made his Election; but they all agreed that where it is a Thing which lies in the Know- 
It a WH ledge of the Plaintiff, that there he ought to have made a Tender or given Notice, but in this Cale 
1 it lieth not in the Krowledge of the Plaintift, and he cannot compel the Attorney to make it, where- 
wg; Bo # fore it was reſolved that the Plainiiit ſhould have Judgment. ee | 
hath 


e- © js, that A. thall pay to B. all ſuch Money, as by a true and juitihable } Mod. 230. 


th Bill, under the Hand of the Attorney of B. ſhall appear before diſ- J | 
* bdurſed by B. or his Attorney, or any of them, or by any of their B. R. in Caſe 
Thi Means or Appointment upon ſuch a Day, in ſuch a certain Sum, be-of — gh 
nun FF tween 4c. In an Action upon this ©bltgation, if B. alligns tor a >... op 
qt or. to Breach, that 248. by a true and juſtifiable Bill under the Hand . 

= 4 S8 . the Attorney of B. appeared before to be disburſed, which A. did Debt upon 
25 n not pay, this 18 a good Breach, without alleging that A. had No- a Bond con- 
_— MW tice thereot, or that che Bill ot the Attorney was ſlewed to him, ana SO 4 

1 WF though it was expreſip alleged by A. that no ſuch Bill was tendred 92 
ter ox . 0 him, by which it appeared what Sum was disburſed; becauſe par! appear | 
rechte the attorney was a Stranger, Of which A. ought to take Notice at 4 of due to 
nds” his Peril, Dill, 15 Car. B. Not. 432. between Dewe!! and Wilmot, an s 
B. B. adzudged upon Demurrer. e - proſecuting. 


5 . * 1 )))) 
dant, at the Plaintiff's Suit; the Defendant pleaded, that it did not appear what was due to the At- 


] Oe. | 


and the Defendant ought to take Notice at his Peril, what was due to the Attorney; 'tis true where 
the —_— falls wider the Cognizance of the Plaintiff himſelf, he ought in ſuch Caſe to give the De- 
tendant Notice. 55 . | . „„ „W 


t tobe th f 
the De- 
315. ple. : | 

F Attorney | | 0 ION | oo RD | | 
qa = 40. In Cafe of an Obligation, where the ſubjef® Matter of the Notice is 

: = fecrer, and Ex Parte the Plantiff, Notice is neceſſary. Jenk. 311. pl. 92. 
= = 41. Covenant. The Caſe was, A. covenanted with B. 20 make ſuch 
Awar! d Aſurance as his Counſel ſhould adviſe ; the Court held clearly that B. 
all Cos matt give Notice of the Aflurance, tor otherwiſe A. does not know his 
iti Tra Counſel, or their Advice. Cro. E. 9. pl. 1. Mich. 24 and 25 Eliz. C. B. 
rnati pie, Bennet's Caſe. 5 . 


BS 8 ET 
RR 


B. 15 7 4342. In Debt on Bond to perform Covenants, whereof one was to aſſure Cro. E. 519. 
+5 ook I 70 the Obligee and his Wife, Lands before ſuch a Day, at the Coſts of the I B. oo” 
„ Veal! | Obligee 3 but no Requeſt of any Part was mentioned in the Covenant 5 Ad- nard 8 C. 


Wich s 


un; al 5 judged the Obligor baving Election what Manner of Aſſurance he adjudged, — 
in an 


Y would make, ought firſt ro give the Obligee Notice, that he would Ow. 157. 
. make ſuch a particular Aſſurance, and then the Obligee is to ſupply $: 8 log 
$1. or. ble Coſts. Mo. 454. pl. 622. Trin. 38 Eliz. Holtins . Connard, be adde 


and if jag TELE | be Adjudped; 
tue ey faid that th a ch a ee " bur eln 
1 DLLWL Þ p id that the Charges ought to precede the Aſſurance, but he ſhoald firſt declare what Manner 
this bein = * Aſſurance ſhould be made; and Beaumond of the ſame Opinion. — Mo. 45%. pl. 631. S. C. 
aadſudged for the Plaintiff; but it was held by the whole Court, that if the Aſſurance had been ex- 


© Preſv'd in the Covenant, viz. 
Covenantee before ſuch a Da 
EZ Hilling's Caſe, S. C. adiu 


that he ſhould levy a Fine, or make a Feoffment, at the Coſts of the 
y, there the Covenantee ought to tender the Coſts. ———5 Rep. 22. b. 


BK = u hen it was particular; As if it was to make a Feoffment, the Covenantor ought to do the firſt 
e. vir 1 What Manner of Feottment he would make, whether by Indenture or Deed Pol 
B 3 333 a pl. 1. Marg cites Mich. 38 & 39. Eliz. C B. the S. P,-— S. C. cited by An- 
bee. $ acjuOged 35 & 36 Eliz. And. 300. pl 309. in Ciſe of Frark v. Foſter, in which Caſe 
das agreed accordingly, Trin. 34 Eliz. ard ſome inclined that the Covenantor ought to give 
; Notice 

4B 


torney &c. the Plaintiff replied, that gl. was due, of which the Defendant had Notice, but did not 
pay it; the Defendant re- joined, that it did not appear what was due &c. and traverſed the Notice; 
and upon Demurrer the Plaintiff had Judgment, becauſe the Attorney was a Stranger to the Action, 


judged; and it was fuid that it was all one when the Covenant was general, 


. con Foo dine eo entree A 4 


, " ? 
© * 


278 


* as. —— 


Condition. . 


. 


Notice alſo of the Coſts and Charges which ought to be paid or tendred before tlie Salts, ald 
livery thereof, or other Thing done by the Detendant.— 8. C. of Frank v. Foſter. ce De. 


judged accordirgly, which Glanvill afhrmed, he being of Counſel therein. Cro E. ns 
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Noy. 111. 43. Covenant to aſſure ſuch Copyhcld Land to the Plaintiff, if | 
4p ay 8 married with his Daughter, and alleged that he rite & lertii 75 
C. bur 8. P Poliſed the Daughter of the Defendant; it is ſufficient for tlie Plaintig 
does not ap- to allege, Licer ſæpius requiſitus, without giving Notice of the Mar. 
pear. rage, tor he at his Peril ought to take Notice thereof; Judgment for 
"= = Plaintiff Cro. J. 102. pl. 35. Mich. 3 Jac. B. R. Fletcher y 
inter, F 5 1 
5. C ciied 44. In Caſe the Plaintiff declared, that there being a Difference j,. 
2 Sid. 115. tween him and the Defendant, concerning how mich Rent he og ht to pay; 
the Defendant promiſed, that if F. F. would jay that the Rent reſerved Kd . 
6 /. then he would pay double that Sum, and that the ſaid F. F. did 77255 
the Rent to be 61, After Verdict, upon Non Aſſumpfit, it was mois in 
arreſt of Judgment, becauſe the Plaintiff did ht allege that he Had gien 
Notice to the Defendant, but only that J. S. did affirm that the Rent te. 
ſerved was 61. but adjudged for the Plaintiff; for the Defendant is to 
take Notice of what J. S. ſhould affirm, and ſo the Declaration good 
Without alleging any Notice given. 2 Bulſt. 143. Mich, 11 ac; 
Gin dn. 8 VVVßl 
435. A. at B's Requeſt, demiſed a Houſe to J. for a Year, rendring 
50s. Quarterly, and B. promiſed, that if F. did not pay the Ruit I; 
would ; Notice need not be given of the Non-payment, but B. ar his 
Peril, mult take Notice of the Non-payment, and pay the Rent; tor 
_ otherwiſe the Promiſe is broken; and fo a judgment in B. R. was at. 
firmed in the Exchequer Chamber, Cro. J. 684. pl. 2. Hill. 21 lac. 
Brookbank v. Taylor. 5 e Fonda, wn 
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10 23 pl. 2. 46. The Teſtator made a Leaſe of Lands for Tears, rendring Rent, and 
| cg deviſed the Rever/ion to T. in Fee, and by his Will declared, that his Inti. 
tooke SC, tion was, his Executors bu have the Reverſion during the Term, ibn 
but ö. P. Condition that they give Bond to the ſaid J. within /ix Months after his De. 
does not ceaſe, by the Advice of the Overſeers of his ſaid Mill, to pay him 341. per 
Her g —2 Annum during the Jaid Term. The Executors within 3 Months fveaed the 
ek. Will tothe Overſeers, but they adviſed no Bond, nor was any given by the 
332. Trea 3 : | 3 Bon” £ at © 
v. Clea- Executors, nor any Rent paid, though required ty the Plaintiff. Adjudg d, 
| brooke, S. C. this was a Condirion by which the Term was veſted in the Execu- 
br S. P. tors, but it was in T. till the Condition was performed, which not be- 
doe nod ing done, he in Reverſion ſhall have the Rent. Win, 69. Hill. 21 ]ac, 
Hutt. 68. C. B. Treherne v. Claybrooke. 1 
S. C and J oo 
S. P. appears, but nothing ſaid to it. 


47. Leſſee for Years covenanted to find neceſſary Proviſion for the Set 
ard, and the Lord, and his Servant, and Horſes, at all Times wen Bt 
ſhould hold Courts there. Per Doderidge, the Leſſee ſhall take Node 

when the Courts are to be holden, and 20 perſonal Notice need be giti; 
tor a general Notice is given him, as by the Proclamation at the Cour 
Palm. 532. Paſch. 4 Car. B. R. the Biſhop ot Rocheſter v. Young. 
48. A Promiſe was to pay ſo much Money at the full Age of an Infau, 
It was held, that Notice need not be given of his attaining his full 32% 
becauſe it is as notorious to the one as to the other. Hard. 42. Arg. cles 
Paſch. 23 Car. B. R. Page v. Barnes, 1 

49. In Debt upon an Obligation fo pay ſo much Money i the Ren 
turn of ſuch a Ship from Sea, Notice ot the Return need not be £1; 
but where a Thing lies more properly in the Conuſance of the Platt 
than of the Delendant, there Notice ſhall be given, as in the Calcs ta. 
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Fer Con 0e as any ther had before that Time given him for the like, OF 70 

-ive ſo mach for every Cloth the Plaintiff ſhould buy, or to pay the Piatn- 

of hat Dainazes be bad ſuſtained by a Battery, or 70 pay 10 Plaintiff's. 

Cofts of Sul. Hard. 42. cites Trin. 23 Car. B. R. Bear v. Chold wich. 

Fo. Atſumplit &cc. 70 pay the Plaintiff 2 8. a- piece for every Piece of Cloth 1 7 

be jhontd buy for the Defeadant, and declares for ſo mach Money due, and . ppg 
fhewed & Regueſt. Alter Verdict it was moved, that he had not alleged Plaintiff 
that he gave Notice to the Defendant how many Cloths he had bought {or averred, 
vi; Jo which it was antwered, that they were bought for the Defen- THAT tHe Dad 
dant himfelf, and he may take Notice of the Number Without any No- e $99 
gice gien him; and chat the Requeſt ſet forth, for the Payment im- tue Defend- 
plies a Notice; But Roll ſaid, that che Requeſt does not imply a No- ant's Uſe, 
cice, and chat ſo is Twiſt's Cale; and beſides, the Notice ought not to ay 8 rag 
he by Implication, but mitf be averr'd certataly ; ted adjornatur. Sty, 3 N 
and alleged 


| 55 F 2 Pe LR SS | | a ſpecial 
Requeſt of the 15 J. to he paid by the Defendant according to his Promiſe; and that after Verdict it was 


moved, that the Plaintiff hu nor averred he had given the Deteadant Notice how many Piece he 


— 


bought for him; Reſolred that Notice is neceflary, and not ſuppoſed by the ſpecial Requeſt; for the 


Defendant can rot tell that ſo much is due 1s the Plaintiff re 


a Paßt quite, unicſs he had Notice how much he 
bought for him; and Judgment agaluſt the Plaine. 5 „ 


5t. A. covenanted ts ſurrender to B. Cipybol I Land upon Regucſt; Aſſign- All. 68. S. C. 


ing a Breach, that he did ni ſurrender it into the Hauds of to Tenants of adjudged, 


tbe Mancr 1s not ſufficient 3 lor he may ſurrender it into the Hands of _ a TL. 
the Lord, or in Court, and the ſurrendering into the Hands of two Te- ved in B. R. 
y a partictiar NH. Sty. 107, Irin. 24 Car. B. R. Freeborn Paſch. 9 

v. Purchaſe. EE Es 12 Car im Loſs 
IO %%% "OO 6 

the Lady Smith,——Aad Sty. 104. cites 9 Car. Sims v. Walker accordingly, 

Sz. L. promiſed J. che Plaintiſt, 70 enter into a Judgment to him for ſo 

much Money as H. owed the Plaintiff, if he would take Common Bail of De- 

fendant in Caſe H. ſrould die before Mich, After Verdict it was moved, 

chat it did act appear that the Plaintiff gave Notice to the Defendant how 

much was due jrom H. But Roll Ch. J. ſaid, that Notice was not neceſ- 

ſary ; tor Defendant, at the Time ot the Aflumplir, had taken upon him 

eli to know it, but if it was necetlary, he might have gone to H. to tell 

him, and ſo it ſhall be intended that he both knew ic himſelf, and alſo 


might have known it by others; and Nicholas and Ask were of the 


lame ( pinion, but Jerman doubted and judgment pro Quer' Niti. Sy. 
184. Mich. 1649. Johns V. Leviſteon. . 5 


SZ. 4.the Deiendant promiſed B. the Plaintiff, that if e married with Vent. 6. 

the On eat of He would ſettle ſuch a Farm on her tor the Advancement Jy 8. be 
ot her Marriage. B. married, and tor not ſettling the Farm B. and her = Ss 
Baron brought Action fur Cate, After a Verdict, and 13001. Dama es, A. d 


, * 2 era! 0 A. promiſed 
it was moved in Arreit, that the Plaintiffs had not given the Defendant B the Plain- 


Notice of the Conſent of C. but where one may take Notice as well as diff, e 
the other, no Notice need be alleged, and judgment was given per Beggs 


5 1 dot. M. 
yu tor the Plaintill. 2 Sid. 115, 116, Mich. 1658. B. R. Sprat v. the Defend- 
gar. 


ant, A. “s 
6 3 2 | Niece, he 
would give B. 501. In Aſſampſit for the 501 Exception was taken becauſe the Plaintiff had not decla- 
red, that he guve the Defendant Notice of the Marriage; but the Ch. J. ſaid it had been adjudged 
on where the Plaintiff 1s upon alarriage of the Defendant's Daughter to have 20 | that the Action lies 
ol, _ Notlec, and he thought there was no Datterence as to this between a Daughter and this Caſe 
Th a ire hops . 5% ny ö y > 8 ü "oY : 
d lece, Wherefore C. 014. 35. pl. J. Paſch. 13 Car. 2. C. B. Brown v. Stephens 


54. The Deſendant took the Plaintiſſ's Son to be his Clerk, and co- All. 9. Need- 
— euch for every Lure of Paper he ſhould write, and = £ Suck 
r Non-payment the Flint brought his Action, without alleging No- gr,. 
| lic apf car. : 


- ++, 6, 06 
727 o * 5 — 
* ey) ——— 


3 * 8 2 of Coat * . . 
Ne s " = 12 1 we — - ** 83 —— ev doe, K — ——ů* * * n —— 
: tw" th. WN. ee hp — + oe — — * — — —— a — 42 — ——— | — 
| lb l 1 * 4 5 5 # . % ks — FR \ 2 'y — — mo N A d, * O ABT - 8 2 . — — — — ev m— "om: on — * — - ob — 4 _ „ - — _ K — 
r = =_ | l \ = 8 5 | : * * — ** AL 5 2 6 — — 4 ” — I * 0 2 — 7 > — — — ran vn —_ 
l = _ | l N 2 p - 8 * - 4 1 0 . L 
all - N 0 3 ese 3 . 2 * pts if 4 8 =>. S — N = 1 — — 2 dy 1 +. 4 > _ P 8 2 . 
: Py - Sc \ .- — _ — : 3 7 n V IK FL , — 5 "XS. 4 a6 8 2 = . * , MY — . or i . — CITE 2 . 4 4 . 
: C k = -— a A we troupe oc, — a oh - 3 —— © . — 0 — © — y 
N * % — * 7 * - Cog Sn — 2 — . * — * - 2 — — ——— 89293 * — — oo — — _— ” —— _ . 
, — * " > — - _ A 4 2 » A — - — — - — b 2 1 138 — . p — 9 ha — — * — . — — * q 4 
0 = a = Re —— — 2 - — — — * a - 5 882 _ * 4 2 - a - 2 > te —— — _ a * * * * = l 
— h ws l , — - by — * — > + Mo OE — 8 * „ 00 * — — Bn — 4 - . . = — — — —— — — ag _ — — — 8 - * * oy o — 2 
= - s a - s N a - « . AI = 1 — — — — — 1 N - my 4 - — — — 32 — = - — x - — o n 
1 A — * — — — pears. —— ⏑ cs + Cs Ty « — . 2. — — oat — PR * — — —ͤ—P ah R c ——— * n "—y 2 K — - — SE” _— — ION — — — — — —— — > — + — bs” - 

-_ U — . — bow; SS at a> gp , > * _— J wd — — — 8 — x \ N 5 — + — — 2 n — ——— . — ee * — — 2 — r e > AIRY 22 mit — — 9 — * 3 * — —— W r Lhe a * e. — — 2 ES. + Ao — or Fol * ENTS _— es — « F — — — e OO - — — — 2 = n_— _ — — 2 = — 

- 6 — — — — — —— 2 — — 23435 8 1 - my * 8 * — rae. — ＋ „ „ - 7 ab am -@ — « e RY on COTE Inn ” wh —— —— — — 1 * —— g 25 Af * 4 4 ö — . - — Go ee” . = 

c . * wy _- — — 4 — * 
” a K * 1 — * 3 —_— . =_— —— PE —— 3 > * os — — _ or tb x — WS. aa *. 2 = * * n * A 
— 1 * mz 2 — —— 2 — —ä — — —_— — — „ — mn * _ = WY _ — = — - 6 1 : — = — — — — ——— —— — ww " = — — — Hoe — . 4 = * 3 — — * y — — _ RL. * 
— * 4 y 8 „„ „% _——— - - — * - 7 1 * — = rod A — — wor docmes — w_ * 3 * — — — — — — — —— — 4-004 . * —— . ” — — — — — . —— = — A 2 
— — , 7 — . ̃ͤ < BI TBI YO ton hot Cs. RI —-—- 2 · ˙ ˙V we Bs ot, . — bs — — 7 
5 0 5 \ 2 _— e -_ 8 Re Ce outs i Tags ane n 3 N , % 
1 * 5 * * L 6 , „ 8 r * W 7 SOLE * A 4 


the Omiſſion the Obligation, upon three Months Warning by the Obligee, 
of the Prin- Obligee omits the Warning, yet the Money mall nor te loſt, a 


1 Os * = 


Condition. 


Eg 


— — 


ice, and reſolved to be good; for each of them may ke Notice 10. 

many Quires of Paper are written, it being to be done by a thirg Per 

hon. 2 did. 115. cites it as the Cafe of Needler v. Kels, ſalias, Gyep 1 

* The 55. Debt upon a Bond of 2001. conditioned 70 pay 100/. on the 10% 
Word (Not) Day of Fannary, upon 3 Month's Warning.. The Detendant pleages 15 

« not in the the Plaintiff had * {not} given 3 Months Warning. Windham ]. ry 

J 


Orginal, but | 2 
4 ode wh that although it had been to pay on the 1oth January after the 


Date of 
and the 
| nd thar 


ters leu. ſo jt had heen reſol ved in the Time of Roll Ch. J. and that the Other 


. ſhall be bound to pay it at any three Months Warning. Adjornatur. 


Condition Raym. 61. Mich. 14 Car. 2. B. R. Lawſon v. Witherington. 


was to pay the _ | ok WE _ | f 
Money on the 10th January; Or three Months Warning. The Defendant pleaded Actio non, becauſe 


the Plaintiff did not give three Months Warning next after the ſealing the Obligation. The Court on 


the firſt Motion thought the Warning ought to be given by the Plaintiff, becauſe otherwiſe, if the 


Defendant would never give Warning, the Money would never be paid; Et adjornatur. But upon 
its being moved again they held, that it ſhall be taken that the Obligor is to pay the Money upon the 
 1orth January next, he giving the Plaintift three Months Warning thereof; for the Words ſhall be ta. 


ken ſtropgel againſt the Obligor, and ordered Judgment for the Plaintift Niſi — Keb. 380. pl. 
86. S. C. adjornatur. Ibid. 415. pl. 122 S. C. adjudged for the P aintiff Niſi — Lutw. 4309, Paſch, | 
Jac. 2. Terry v. Wade, S. P. and held that Notice ought to be given by the Defendant. | 


36. In Covenant to make a Leaſe for Lives, the Defendant pleads, that 
none of the Lives were named by the Plaintiff, to which the Plaintiff de. 

murred ; and per Cur. Judgment for the Detendant, and that the Plain- 
tiff muſt name chem. 3 Keb. 203. pl. 60. Lin. 25 Car. 2. B. R. Ty. 

tord v. Buckley. 3. V at oh 
357. B. ow'd A. 30 l. by Pond. C. promiſed A. that if he would delici 
mp the Bond he would pay A. the 30 l. In Afſſumpſit A. declared that 
He delivered up the Bond to B. whereof C. the Defendant had Notice, but 
had nor paid the 30 I. A. had a Verdict, and the Court held, if, 
that Delivery muſt be intended to the Obligor, tor that is properly 3 
delivering up, and delivering up muſt be conſtrued the mott eitectual 
Delivery, which is ſuch, as that the Bond may be cancelled. adh, 
There needs no Notice, becauſe the Detendant C. knew c to reſort th, 
and the Difference is, where a Perſon is named, and where not. 2 Salk, 
4s7- pi. 2. Paſch. 4 Ann. B. R. Smith v. Off. ; 
38. R. agrees 7o deliver to the Plaintiff C. 31 Bags of Hops at Lonin, n 
or before the 3 1 of Offober. It was objected that the Plaintiff, to allege 
a proper Breach of this Agreement, ought to he at what Place he )- 
pointed the Goods to be delivered; ſed non allocatur. Reſolved, 11t, Thut 
where a Sum of Money is to he paid, which is a Sum in Groſs, and cl. 
lateral to the Title of the Land, the Feoffor muſt tender the Money to tie 
Perſon of the Feoffee, and it is not ſufficient to tender it upon the Land, 
Contra it is of a Rent that iſſues out of Land; bur if the Condition ot 3 
Bond or Feoffment be to deliver Wheat, or other ponderous Things, the Oblt 
gor or Feoffor is not bouud to carry the ſame about, and ſeek the Fed. 
tee or Obligee, but before the Day he muſt go to the Feoffee or Obligee, 10 
| know where he will appoint to receive it, and there it muſt be delivered, 
 2dly, That R. ought here to have gone to C. and to have asked him wht! 
he would have the Goods delivered, i. e. at what Place in London, and 
as C. was to name the Place, ſo R. was to tell the Time when he would . 
| liver them, that C. might be ready to receive them; ſo that one #4: it 
Election of the Place, and the other of the Time ; The doing the 11% 
lies on the Obligor, but he is excuſed where the Goods are ponder0% 
and where he cannot do all, he muſt do as much as he can; the Obilg® 
has agreed to do nothing. Three Things are requiſite, 1/t, regte i! 
Place for the Delivery. 2dly, A Place appointed. And 3dly, A Tims, * 
cauſe the Obligor may deliver at any Time. judgment tor the Plak 
tit Trin. 4 Geo. B. K Colwell v. Sir Ralph Ratcliff. 3.6 
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LOW | ey 
"a . 
it.) a (B. a) What Thing ſhall excuſe the Performance of the 
i” Thing, { Condition.] 
ſai ; © Where he that 15 to have the Advantage ought to 4s 
of the fiſt At. ne 
=. 8 Where before Notice 
that BM e e, 198 
other B 
natur. 


I. JF a Man aſſumes to me, in Conſideration that I will enter into 733232 
Hi | an Ovligation to J. S. tor his Debt, to ſave me harmleſs from all * Fol. 468. 


dee , dach Obligarions fn which J thall enter to J. S. for his Deut nor ex- 
ouron ceeding 500 l. If J enter into an Obligation to J. S. under 5201. 


3 he odught to laue me harinleis at ifs Heri. without any Notice given 
pon the . to hilt chat (*) L have entered into an Obligation, becauſe he hach 
den. bound bimtelt to it, Dl, 14 Ja. B. R. between Gerrard and Paine 
320 adudged. e 


2. it the Condiclon be, chat be fall pay ſo much as he ſhall be: 3. 5. Cure 
find in Arrear betore fach Auditor 28 the Obligee mall alſign ; When TE B. ; 
the Auditor is älügned, he ought to rake Notice at his Heril how Debt, pl. 


14 tba mach he 15 fütind 11 Arrcarages, and pertorm it. 18 E. 4. 18. 24. 168. 8 

A Y Reports, 13 Ja. per Coke, 5 „ 

8 So | | Notice, pl. 13. cites S. C — Roll Rep. 236. in pl. 2. Hill. 13 Jac. S. P. by Haughton, 

1 dclivi £807 the Condſtion be to ſtand to the Award of . 8. he ought 1 Dette. on 
red tha do fave 329tice of the Award at his jcrit, and perform ic. * 18 E 
otice, bu . E. 4. 18. 1 0. 7. 15. Contra, 7 H. 8. Kellowey 17 . See Tir. 
pen g i | | | ment, (E. a) pl. 14. Collet v. Padwell. 


ellectual 
d. - 2dly, 
o reſort to 


4 Tf the Condition of ths Obligation be to pay che Damages that 
ſhall be recovered by J. S. againit him; he ought to rake Notice of the 


28% em recovered at his Peril, and pay it. J po no 

1 = 5 if a Dan pramucs another co pay bim ſo much at the Marriage S. P. by 
London, "i a Stranger, he ought to take Notice of the Marriage at his Peril, end. 
„to allege without 320tice given. B Reports, 14 Ja. Beresford and Gud- Sone 


106. | 
lace he a. wy 


, Lit, Tout 
6, and c. 
ney to ine 
the Land. 
dition ot 4 
„ the Obli- 
ik the Fel- 


per Car. 
e 8 | Roll Rep. 
434. in 8 C. — See (A. d) pl. 3 4. S. P. 


6. If A. he indicted in a Leet for an Incroachment Upon the High Jo. 449. 

bdo, aus after A. dies, and B. his Heir continues the I ncroachment, Pl. , 18 
chcreupon an Order is made in the Leet, that B. ſhall reform the pc 
1 Incroachinenr by 4 Day ubon the Pain of 40 8. and for not reforming Cro. C 321. 
BY tierzng, the Lord Of tie Lcet brings an Action of Debt tor the 40s. pl. 22. 8. C. 


Dbligee, x = anc declares thereupon 43 betore; This ls d good Declaration, with- 5 different 

de delivered Ot alleging that B. had Notice of the Order made 3 Jnaimuch as he 3 

4 him bt Hl 18 ber An 5 { | Cn 6 ae A eee -I 4 I. +5 . . 8 * 

6 ein the Jurtsdiction af the Lece, he ought to take Notice Ti dun 
ondon, „ Peet at his Fen, Mich. 11 Car, B. R. between Lee and Boot l- p. 4 
he . WW 7. tidged per Culriain, this being moves in Arreſt of Judgment. % n 
one has | IMtratur, Tr. 11 Car, Not. 1052. 2 8 Narr e 
the Tuicz | | ; 2s INOUCE GOES 


5 | not appear. 
Odlig⸗ Fa. Debt upon Lond condition'd that the Ol; gor ſhould make aa All. 24, 25. 
Fra eq Inherutance to the t Dhiligee, at ſuch a Day and Place; the De- 5. = 
= IC1Qunt 5444 5 CEE | : ade fo 
Ur. . praded that be was ready at the Day and Place &c. to make an 1 * ai. 
AK A 1e f "(a * Trad i y.5 * Y ng Bok OY | . \ Bo ane, TLISY 
t che Pl. die of Intericance Ac. The Plaintiſt demurred, becauſe Deen ant be | 


(B. 93 40 had 
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Condition. 
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„ 


Detendut had ot ſer forth that he gave the Plaintiff Notice what Eſtate be bh 
ought 19 make; and Roll Ch. J. held the Plea ill, and Judgment Niſi &c; Sty. 
the Plain | e 
Notice that 1 | 3 1 

he would make him ſuch a Conveyance, to the making whereof the Preſence of the Plaintiff was ge. 
ceſſary; But if the Condition had been for the miking a Feoffment, then becauſe a Day certain way 


appointed, the Plea had been good; for the Plaintiff at his Peril ought to attend at the Day. 


hive given! Gr. Mich. 23 Car. Brook v. Brook. 


Vent. 78. 8. Debt upon Bond conditioned, that whereas the Plaintiff was bound 
ere 3 r with the Deſengan (who was an Exciſeman) that he fhould give a tr 
s C Account in the Exchegner tor ſuch Monies as he ſhould receve for Ex. 
and after ciſe &c. that the Defendant ſhould ſave him harmleſs &c. He plead 
having been that no Suits, Proceſs, &c. were againſt him on that Bond, and ſo he 
one to ſaved him harmleſs. The Plaintiff replied, that a Hire Facias wy 
arte the brought againſt him out of the Exchequer upon the ſaid Bond, and that he 
Court was forced to retain an Attorney, and paid 18. for his Appearance 


_ thought The Detendant demurred, becauſe the Plaintiff did not allege that he 


Nos not gave him Notice of the Scire Facias; adjornatur. Vent. 35. Trin. 
Yequinte — | 5 e „„ 


Sid. 442, 21 Car. 2. B. R. King v. Atkins. 

r . LED . 3 f 3 
and all the Court except Morton held that particular Notice was not requiſite, becauſe the Defandnt 
took it upon himſelf to acquit the Plaintiff. | e 


Ld Raym. 9. Leſſee of a Mill covenanted 70 leave the Mill- Stones as good as when 

Rep. 27%) / cntred, or to pay the Difference according to ihe Diſcretion of the Par. 
oY Fra ties who viewed the ſame at the firſt, and gave a Bond tor Pertormaice 
the Plamtiſf. of Covenants. In Debt on the Bond, the Defendant pleaded that he |; 
But had the 2 Stones in the Mill at the End of the Leaſe, and that the Perſons w! 


ee viewed thoſe which were there when he entred had not agreed how mu 
een to de 


mie by e that he left were worſe than the other. Upon Demurrer, the Plaintiff 


ſuch Per- had judgment; (Treby Ch. J. and Powel J. being only preſent) r 
ſons as the this being a disjunctive Covenant, and by Conſequence for the Adtan. 


3 tage of the Detendanr, and he having undertaken that ſuch Perſons 
ould ap- | 


point, and ſhall adjuſt the Value who were Straugers to the Agreement between 


he had re. him and the Leſſor, he muſt procure them to do ir, and if he cannot, he 


| fuſed to ap- muſt leave as good Stones in the Mill as thoſe were when he entred, 


point any, Lutw. 688. 693. Trin. 9 W. 3. Studholme v. Mandall. 


this would 


have excuſed the Defendant, becauſe the Performance of the Covenant is render'd impoſſible by the 
Act of the Obligee. Arg. And of this Opinion was the whole Court. N 


TE — 
: a — 
3 ; —— 
— —— 


5 b. (C. d) At what Time it ought to be performed ale 
3 2 0 Time is limited. 3 
[or rather, in what Caſes Notice 15 neceſſary.) 


1. IF A. promiſes: B. in Conſideration that he will marry * 

I Daughter, that he will give in Marriage Portion to B. Wit 5 

| ſuch Portion, and as good an Eſtate in Money as he had given tk 
n ſhould give with any qther. In an Action upon this Promiſc,! | 
Plaintiff avers that he married C. and that atrer B. {A} gave 100 

Money and Goods to D. another Daughter, in Conſideration 5 1 
Marriage-Portion of D. this is a g00D Declaration, without 5 | 

verment, that he gave Norice of the Marriage of him with C. b F 


*. 


** 9 
>< "WES IT U 


Condition. 28 3 
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3 


Ca) becaule he had taken this upon himſelk. Tr. 22 Car. B. N. 

between , and Crreen, adjudgeg. Intratur, JI, 22 Car, Rot. | 
2. It one promiſes another, in Conſideration that he will marry his Roll Rep. 
A Daughter, to, give him 20 I. at che Day ot his Marriage; he ought ta 88 pl 7. 
„ tate Notice of his Marriage at his Peril, without any Motice $ p qe, 
| given thereof by the other. My Reports, 14 Ja, Beresford and not appear. 
Gedrou/e, ud judge d. | 8 


— — — * 
— —— —7sſᷓ — ͥ — PD—— — — — — ——— = — —— — 


Ws DR -— A Man 
3. So it no Time of Payment had been appointed in this Caſe, Tr. w bound 


2 | | 7 to H. to p. 
12 | Ja. Rot. 735- adjudged, hp Reports, 14 Ja, 881 
ah | | | „„ | | a ter that 
: 5 tc had married bis Daughter, and afterwards he married her, and brought Debt upon this Dbligatiod, 
eaded and it was vot averred that be had given Notice to him of the Marriage, but demanded the Hoey. "It was 
ſo he argued that here was an implied Notice, becauſe the Marria ze was at the Inſiunce of the Defendant, 
F was which implies a Notice. It was agreed that Judgment ſhould be given for the Plaintift, and in Trin. 
nat f | Term next following Judgment was accordingiy given for the Plaintiff. Poph. 164. Paſch. 2 Car. 
f . " . B. R. Hodges v. Moor.- Sce (A. d) pl. 3. S. C. and the Notes there. Sec (B. d) pl. 5, 
Trin. 4. So ik a man, in Conſideration of 6 d. promiſes to give me 20 8. Roll Rep. 
at the Day ot my Marriage, he ought to take Motice of 1y Marriage fa, js 
at his Peril, withput Notice given by me, becauſe he hath under: 1 3. 
Defandant 


- 


taken to pay it at the Oay. My Reports, 14 Ja, 44 El. Rot, Hodges v. 


32 Wanley. 


238. adzudged. ; 8. P 


Cro. J. 405. in pl. 3. cires Trin. 44 Eliz. Rot, 238. Hodges v. Warley, but that only mentions the 
Point of no Time being alleged. | | 1 2 | 


as when 
the Par- 
LOrMaince 
at he liſt 
% u 
hcw mucb 


Y 5. Tf a Man ſells certain Weys of Barley to me, upon which I pro- See (A. d) 
miie to pay him ſo much tor every Wey as other Men give for a Wey, 2-15. the 


and the 


ber how much he lells a neey to other Wen. My Reports. 13 Ja. Notes there 


e Plaintif Haul and Hemmings, udjubged. 14 Jd. Holms aud Tw/t, D. 13 Ja. 
eſent) lot „ ] Au“. ooo: 


e Advat- 
h Perſons 
t between 


when he comes into Somerſetthire, he need not give me Notice when < ger 7A 
he goes there, becauſe this s a Outy by the coming into Somer⸗ bl. | 5 


cannot, 8 i {crſhire, My Reports, Mich. 13 Ja. * Richara,on's Caſe, B. Ab: mabtne 
he entre. pjudged. Contra, my Reports, 13 Ja. Mone and Gardiner. Notes there, 


t a Pan ſells Land by the Name of 20 Acres, and covenants to Sce (A. d) 
ble by ts . 7epay fo much tor every Acre under this Number, and that it ſhall be ?-7- S. C. 
2 meaſured by ſuch a Man betore ſuch a Day; tf Part is meaſured ac- * 
© Cotditgiy, the Tovenantor ought to take Notice thereof at his ]Ic- 

till, without any JNotice given by the other. My Reports, 13 Ja. 

= 9% Baptiſt Hixr and Goates. N „%% b „ 
8. So in the laid Caſe, it che Covenant had been, That the Land See (A. d) 
ſbould be meaſured by two Men, (cilicet, one by the Aſhgnment of pl. S. S. C. 
eech Party, betore ſuch a Day, and one athgns, and gives Notice to the * he 
WE Covlenantor of the Time of the Meaſuring ; Tf the other does not aſſign © FOG 
ay lor him, but he that is aſſigned meatures it alone, the Covenantor 

I 0 ta tate J20tice thereof at his 1Ieril, for it is his Default that 
n Pan was not there; and therefore it is as if the other had been 

© ly appointed to meaſure tt. y Reports, 13 Jac. Goares and Sir 

 Saptif Hirt, udjudged. my . 
„. Caſe againſt the Defendant as Executor upon a Promiſe made by his 

E Teftator for a Marriage-portion, and the Plaintiff did nor fer forth that 

= Ice was given to the Netendant of the Marriage; adjudged, that 
I where a ecllateral 77 hing is to le done at or after Marriage, there Notice 

f Oughr to be given of it; but where Money is to be paid, in ſuch Caſe it is 

4 a Debt due to the Party, and may be recovered without any Notice given 
y ot the Marriage. 2 Eultt. 254. Mich. 12 Jac, Selby v. Wilkinſon, 


* 
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(D. d) Where 


— Ee renin —-— — —— —— —— — 
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in this Caſe the Action docs not lie without Notice before given cee 


6. If I promile another, for a Conſideration, to give him 201. Fol 459. 


Notes there. 
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Condition. 
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© — 


See Ti No- 8 | " 0 
tics (A 2) formance of the Condition. 


yer Tum. ¶ Ad at at Time Notice, if given, ought to be ren. ] 


Aud iu what Caſes Notice ſhall be intended.] 


vee (L100: 1. FF A. and B. levy a Fine to the Uſe of A. in Fee, if B. does not 
I 3 172 pay 108. to A. at Michdelmas alter, and if he does Day, then 
Notice does it Gail be to the Uſe of A. for Life and alter to B. in Fee : and 
not appear. after B. dies before Michaelmas, the Heir of B ought to take No. 
Ss 5 tice of the Condition at his Peril ; [3 that tf he does not pay the 108, 


41}. »»4 © At Michaelmas, A. fall Have the Land abioluteiy in Fre, tot 4.18 


ndganot not hound ta give him Notice, nir is ang other aspaimted by the 
for the Plain Law to give Notice in this Tale, and therctort he gught to take Ng. 


n#, % kite thercot at his Berit, tor he is as privy in Law to tac Egtate lin. 


200 Palth. 
390. Paſch. 


Yea, ted by the Fine, aud Indenture ol Hes, as che An eſtor himtel, and 


B k the the Anceffor had JIower to give the Land abſokicely, and mers 


8.0 —FEimes in ſuch Cate it is not known whs ts Der, Trin. 1; Car. 


Win. 103, B. R. between Spring and Sir Fuhas Cæſar Maſter of the U Alg, 25. 


1 an zudged per Curiam in a Brit of Error upon a Inognent un Ban 
the End of COM ad Quare impedit. Intratur, Pich. 11 Car. = 
l 115. | | | | 


Nich. and Hill 22 Jac. Cooper v. Edgar, S. C. argued by the Serjzants, but nothing ſaid by theCour, 


Cro. 5 57 ] 


5 Tf A. in Canſideration of 101. given to him by B. aſſumes to piy 
pl. e Hiil. 


8 20 J. when ſuch a Ship, which was ready to go from D. to Hamburg, 
Anoo. cents Uepond the Seas, ſhould go from D. ro Hamburgh and return to the 
_ leems to be fame Place, [Cificet to O. aforeſatd ; It ſeeins he ought to ppte 
5608 20 l. Upon the Return of the Ship, withatit any Notice given pte 
was alleged Obligee; for he hath taken upon himſeik to pay it ac his perl hn 
that the De- the Return of ir. Contra, D. 13 Car. B. R. between % 4-4 
tendant Hul lius, ũdjudged per Curiam, in a Writ of Error upon a Jud; 
bees No. ment in the Parſhalſea, where the Judgment was reverſed for nt 
and chonon, alleging Notice of the Return. e . 
upon ſuch a Day he was recueſted he had not paid, yet it was held clearly, that the Dec!ration wi 
in ſufficient for this Cauſe ; for he ought to have alleged express Notice, and ſhewn the Day xd 
Place of ſuch Notice given; and for this and another Cauſe the Judgment was reverſed. — See 4.0 
pl. 12, 13. and the Notes there. OY Es 


: 4% Ee It &. promiſes B. in Conſideration that B. will permit A & C. to e- 
vo oa a joy a Tavern in Sturbridge-Fair during the Fair, to pay to B. 101.1! 
LAT a the Uſe of the Tavern; and alſo that before the End ot the Fair, he vil 
of Notice pay all ſuch Money as B. ſhall disburſe tor Wine and Beer for rhe fl 
hy LY A. and C. during the Fair aforeſaid, to be expended in the ſaid Taten. 
Pad char In an Action upon this Promiſe, after the End of the Fair, if ti 
the Plaintiff JIlamtiff does not aver, That he gave INotice bel te the End ol t 
made 70 DE - — — * be had disbucled tor _ and Beer for 15 1 
mand curing, there expended, this 15 not good, thaugh he avers how much 959% 
rhe ace, burſed tor it; and a . eie alt the Fair 1505 ſufficient, 1 
2 A. could not know how much he had disburſed without Notice, 44 
(*) Fol 4495+ Notice thereof after the Fair is not ſuſficient ( in as much as it is 
paid for by A. during the Fair. Mich. 16.49. between Harris and 5:1 
me Frm adjudged in a Writ of Error upon a Judgment in Cambridge, bh 
the Decia. the Judgment reverſed accordingly. Intratur. 10. 4649. Bo 
ration was 303. | | - | 
too general, | | | 
and the Counſel deſiring not to be further heard in it, the Iadgmeut was reverſed. 


(D. d) Where the J/ant of Notice will exciſe the Per- 


——_— —— — — — — e — > n ** 


iy 6 Condition. 283 
— I t A. and B. agree and promiſc to marry one with another, aud diy. 295. 
= after Fa. Man, promiſes A. in Conſideration that the will diſengage BO 
5 bim 257 is faid Proinite, he will give her 1000 l. In an Action by A. A be argued 
er- againſt B. for the 1 oo I. if A. avers, that ſhe after the 1ume Day ex- again, 


and yet he hath not Pore the 10001. this is a good Averment of the 324 S. C. 


| : : a Was ſpoken 
romiſe, without alledging any Notice given tot N 


ot the Dilengagemen: ; for it ſhall he intended, prima Facie, that bur the 


End of the 
5 Caſe ſol. 
295. favs that upon its being argued again the next Term, Judgment was then given for the Plaintiff 
for the Reaſon mentioned in Roll. —-Kaym. 400, got. Arg. cites, S. C. as adjudged accordingly. | 


1651. between Baker and Smith 5; ATJUDgen' per Clitiaiti, this being Bur ar the 


BY the 
ac 120: | ; | | Peck v. In 
te lin. Action by E. againſt A. Upon this 12romitle, it the avers, that ſhe hath 9 6 C. 
, ud eit the Houſe of her Father, and come to the Houſe of A. and there and Roll 


5. [$0] If A. promiſes B. (a Woman) that if ſhe will leave her Fa- Sty. 263. 
ther's Houſe, and come to his iouſe, that he will marry her; In an Paſch 165r, 


; * 1 7 5 OE wh. {oaths dh 8 5 * 
a Fa. F354 n 5 RG ar dr W s 
DE ET ER BT ops oe Ee Gs 
JJ ao 
. 


Divers 
13 Car. | 
38, 33; 
in DM 


bbtulit to marry him, and yet the ſaid J. did not marry her; this is Ch. J. was 

ga good gverment that B. had Notice thereof; for by rhe Obtultt to 8 3 
mary the Octendant, is intended, that ſhe obtulit herſelt to the JÞer- . rns 
© fon of the Ociendant Himſelf, in as much as this 1s a PIcrfonal Act tar — 

to be done bet veen them. Tr. 165z. adjudged per Curiam, 1Þid 273. 
after a Verdict for the {S{aintitf, 125 „ e adud- 


ged for the 


Nn Plaintiff. ——See (A. d) pl. 3. and ibid. pl. 14. and the Notes there. 


0s to ÞY WE 6. Debt upon Obligation by J. B. againſt J. C. who ſaid, that the 
Iambuten Obligation is indorſed, that if F. makes Eftate Tail to G. before Michael. 

urn d nas, that then &c. Notice all be given to him who takes the Eſtate be- 

{9 D* 0 = cauſe he 18 a Sranger to the Condition; by which he pleaded according- 

eh the ly. Br. Conditions, pl. 140. cites 2 E. 42. 3 „ 
r = 7. It a Man be bound 70 infeoff ſuch a Man as the Obligee fhall name, Ibid. cites 


there it the Obligee names him to a Stranger it is void; for he ſhall do it 14 H. 8. ac- 
the Obligor who is Party. Br. Conditions, pl. 150. cites 8 E. 4. 12. 13. coratngly. 
© 8. Condition 1% repair a Houſe by Leſſee within fix Months after Notice; Mo. 689. pl. = 

Leſſce aſſigns Part of his Term. Aſſignee of the Reverſion gives Notice 932 Swel- 


on a IF 
rſed tor lol 


J 8 A 5A | 8 - #2 * N ö : 
Ject ratio! "= an under Leſſee then in Poſſeſſion of the Houſe. : This Condition is merely Cur, 8 C 
a the Va! ©" WE Collateral to the Land, and Perſonal, ſo Notice is not of Neceſſity to be adjudged, 


——See (3. We at the Houſe, but ought to be made to the Perſon of the Leflec who that where 

bas the grand Intereſt, Velv. 36. adjudged, Paſch. 1. Jac. B. R. Swe. there is no 
Won v. Coe. , ne” of 
E | the Notice 
mult be to 

be underſtood 


& C. to er 
. 101. jt 

"OH VI 
| Fair, he 5 
r for the ul 
e ſaid Tun. 


Y he Perſon of the Leſſee, and need not be at the Place, and the Time when is to 
B pes 7 Leſſee continues the Eſtate; for in Caſe he aſſigns it to another, it ſhall not 
the Athgnee. Cro. J. 9 pl 11. Swetman v. Cuſhe S. C. adjudged — Ow. 114 Stre 

WF Eccrfley, S8. C adjudged. —— Brownl. 135. Stretton v. Cuſh, S. C. atiudeed, but fend see man 
Traanſlation of Velre | * | e 15 5 em to be only | 


- 


Fair, if lf 
e End ot 
r them de 1 
much hen 
ſufficient, !. 
Notice, 5 
ris and G0 
nörwgs, (i 
4 1049. Ba 


| 1 # Leaſe tendrin g Rent per Annum Dnandocungue the Leſſor 2 de- Cro. J. 9, 
e 5 it Leffor comes to demand it betore the End of the Year his 1,8. C. & 
. on the Land is not good unleſs the Leſſee be there alſo; for 3 2 
| Hh being uncertain when the Leilor will demand it, he ought to fn che Lei. 
Fab. ts. 5 the Leſſee of the Time; But if Lettor ſtay till the End for's Way is 
Far . 2 „ Jetice is not neceſſary; Per Popham, quod tuit conceſlum. 2 eint the 
. 37. Paſch. 1 Jac. B. R. in Caſe ot Sweton v. Cuike. ab Day 


_ Ui | | : He he will he 
E e Land ard demand his Rent; and then if the Leſſee be not there to pay it npon h's Demand, 


ſe is torſcircg. 
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damnified after 


; 2 the ſaid tendant any Notice what Damages he had ſuſtained by the Battery; But 
Battery 30 


9 4 4 * „ . 
” — $$ 20 * r * * * 


; „ „ 1 * * 8 10 P 
5 — - ” * = Pj < % 4 * * - n 4 F 
PO hh. JOY OR. <TOT) te FS. CI” — — — -- 
— 


Ondition. 


1. * 7 3 DAI eg d e 
2 Brownl, 10. An Estate was limited by Je to F. F. by Deed after his Fathers 


277) Mil- Death (he being Heir at Lac to this Ule) and there was a Provi/, 

let * Fran- 1 V { "ih I 0, that 

ces. SC, if the ſaid J. F. ſbould not ſuffer his Father's Executors quietly to take away 

adjudged. the Goods and Chattels of his ſaid Father, which ſhould then be in the Ky,; 
1 


Vent. then the ſaid Uſes limited to the ſaid F. F. ſtbuld ceaſe aud be void. 


d ceaſe It w, 
* N reſolved, that J. F. the Son being a Stranger to the Feoffinent, thous) 
Rain he had diſturbed the Executors contrary to the Words of the Proyijj, 


ford j. as yet he ſhall not loſe his Eſtate withour Notice given him of the Prot 
teſolved ac- and his Father's Will. 8 Rep. 89. b. 92. a. Mich, ) Fac. Frauncey's 
cordingly; Caſe. | in | e „ 


and ibid. | | | U | 
205 by Hale Ch. I. but ſaid that there would have been no Need of Natice if he had not been Hel 
S. C. cited Mod. 86 & $7 - Raym 237. S. C. cited per Cur. S. C cited Arc | 


| | . 3 Mod. 
31.— 8. C. cited 2 Show. 316, 317. Arg. 8. C. cited Skinn, 126. 128.8. 0 bey 


agreed by Bridgman Ch. |. in delivering the R of the Court. Cart. 172 ——8. C. cited Lyn 
913. and agreed by the whole Court of C B. N 
is good Law, and a like Point adjudged there accordingly. 


rin. 8 W 5, in Caſe of Whalley v. Read, thät this Cg 


11. In Debt upon a Bond of 2001. conditioned to pay roo J. 60 f. 
Pluint f on his Marriage- Day 3 Defendant pleaded in Bar, that he had 70 
Notice given him of his Marriage day. Coke and the whole Court agree 
herein, that no Notice of the Marriage-day was here to be gien, hy 
that at his Peril he ought to take Notice ot it; und Judgment was ge 
tor the Plaintiff. 2 Bulſt. 254, 255. Mich. 12 Jac. Selby v. Wil 
 kinfon. 5 ys JC... ome neon age 
13. Leſſee for Years was bound in a Bond to deliver Poſicffun of 1 
| Houſe to Leſſor, his Heirs and Afſignes, upon Demand at the End if (|: 
Term. The Leſſor bargained and ſold the Reverſicn to A. and B. by Deed 
inrolled. Ar the End of the Term B. demarded Delivery of the Poll. 
non. The Leſſee refuſed, pretending that he had no Notice of the Bur. 
gain and Sale. It was adjadged, that the Bund was torteited. Gdb 
272. Paſch. 16 Jac. B. R. Ingin v. Payne, 5 


A - 14 The Defendant promiled, that if the Plaintiff would forbear his 


the Plain- 


nuf (or forth, Lit againſt one B who had aſſaulted and beaten him, that he would pay the 


the ws n Bow? much as he was damnified by the ſaid Afſault ; It was moved 
erdict, that the Plaintiff did nor fer forth that he gave the De- 


hich: the . Court held, that as to the Notice of what Damages the Plaintiff had 


' Defendant, ſuſtained, the Requeſt to perform the Aſſumpſit implies that ſufficiently 


though at and gave Judgment for the Plaintiff. Sty. 57. Mich. 23 Car. Finer . 
er, NE TC 8 I. 

Time and N | 5 5 F 
Place requeſted, had not paid, and adjudged for the Plaintiff, tho he had not given Notice to the l- 
fendant how much he was damnified; for the Defendant took upon him to pay the Damage ſuſtancd 
which when the Plaintiff aſcertains to him, the Defendant at his Peril muſt pay him on Requeſt, f n 
Truth he was ſo much damnifidd, ns re mr nie a or cody = 


Skinn. 123. 14. J. F. ſeiſed in Fee, had Iſſue K. his only Daughter, and ſti 
Pl. 4. 6 his Lands upon Truftees and their Heirs to the Uſe of himſelf for Lit, and 
abe S. © after to K. in Tail, provided ſpe married with the Conſent of the Trajites, " 
argued ſed the major Part of them &c. but if not, then the ſaid Truſtees fbruld rat | 
adjornatur.— 4 Portion out of the ſaid Lands for her Maintenance, Remainder t 


_ £4 2 Letitia (his Siſter ) in Tail, &c. The Daughter K. being then bu! 


judged ac. Years of Age, had Notice of this Settlement at 14 Tears old, but nit 4 it 
cordingly Direction of the Truſtees ; and at the Age ot 18 Years the married * 
and ſo a without the Conſent of the Truſtees, or the major Part of them. It #3 


Judgment in argued that the Eſtate Tail to K. was determined, and that Notice v 
Ireland was 2 


33 neceſſary to be given her, becauſe her Father had not order'd It 


2 Show. 315. his Settlement, and that he might diipof2 of his Eſtate as he pled 
* 230 and having made particular Limitations of it, there is no Room”! 

fallowne v. for the Law to interpoſe, to ſupply the Dete& of Notice in the V*" 
Fin Gerard, That as K. took Notice What Eſtate ic has in the Land, fo 2s l 10 


ther's 
, that 
away 
Hove, 
It was 
nough 
rovito, 
Proy th 
unces's 


een Heir. 
. 3 Mod. 
cited as 
ed Ling, 
d this Cale 


I. to th: 
ge had no 
IT agreed 
ven, but 
Was given 
V. WIl⸗ 


efron of 4 
End of tt: 
. by Deed 
the Polic- 
ok che Bars 


for bear his 

d 10ν pry the 
Was movel 

ave the De- 

ttery; But 

PLaintilf had 
ſufficienthy; 

-aT. Finer . 


orice to the De. 
amage ſuſt an 95 
n Requeſt, * 


A 
1 


1 (E. d) What collateral Thing ſhall be ſaid o Satifs See Tit 


dn Hirch adjudged. 6 
Aihur, ddjudged upon Oemurrer. 


| ö | Choſe en Action; but this being done by a Stranger is by no Means po 


1 3 ligor in the 2d Bond, it was adjudg'd for the Plaintiff, for one Deed cannot determine 
EZ another Deed. Cro. E. 725. pl. 61. Mich. 41 Eliz C. B. Norwood v. Grype _ _ 


Fg CANT 


Dr 


> * 
, » N 3 : 
* — ome In St Re. 
1 


Condition. 


— 


3 


1 
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c | | . 1 | T a * BS 4 
ſue a proper Remedy to recover ic, ſo ſhe ought to take Notice of the &. C ar 


3 | * x 1 . . Lued. — 
Limitations in the Settlement, and has the ſame Means to acquaint her F ee 
ſelt wich the one as with the other, and the ſame likewile as her Aunt jn the Cale 
had to know the Remainder. But in Eaſter Term following it was of Williams 
adjudg'd that the Eſtate Tail was not determined for want of Notice, and Fry, 


according to the Reſolution in Frances's Caſe. 3 Mod. 28 to 35. Per Curiam. 


2 Lev. 22, 


Mich. 35 Car. 2. B. R. Malloon v. Fitzgerald. "Mich, 23 


5 Car. 2. B. R. 


* > 


ie Plaintiff was bound to him, which be accepted in Satisfaction of the ſaid Bond. 

dis is a good Plea, for although the giving of one Bond is not a good Satisfaction for another, yet this 
ii tantamcunt to a Payment when the D 

Ana ſo difters from the Caſe of Hob. 68, &c. Freem. Rep. 532, 533. pl. 519. Mich. 168 
ſhall v. Jenniſon. VVV „ ; 


— 


. Accord per 
fall ion. IE totum. 18 


1. IF the Condition of an Obligation be to pay 10 l. at a Day ; * Brownl. 7 1. 
1 ik ar the Day of Payment he enters into another Obligation to er o__ 5 
the ſame Obligee for the ſame Sum as the firſt was, and this with a an 4 0 
Surerv, which was more than was done in the other, yet this is not har the 
any Diſcharge or the firit Obligatton, becauie it is vuc a Thing in Plea is 
Action, and na Preſent Satisfaction ; and this was adjudged twice in 748%"; 
Banco ich, 13.Ja, upon Oemurrer, and there other Judg⸗ Coen 
ments citeu on ay quod vide, Tr. 13 Ja. B. between * Hawes Action can- 
Oobart's Reports 94. between f Lovelace and not be a 
e Santiskaction 
. for another 


1 Hob. 68, 


66. pl. J Mich. 6 Jac. Lovelace v Cocket, 8 C. adjudged; for it was held no actual and pre- 


| E | ſent Satblaction as It ought to be. —— brownl. 47 S. C. and adjudg'd; for one Bond cannot over- 
== throw another. —S. C cited per Cur. as adjudged not a good Di charge; for the Obligee was in 
vo better Condition than he was before. —==Litt. Rep. 58. Mich. 3 Car. C. B. Ene's Caſe, S. P. ad- 


ged ; and it was ſaid to have been divers Times ſo _ and Hutton J. ſaid one Reaſon was, 


= jd 
S464 27. 09] a Choſe en Action cannot be a Satisfaftion,-———Cro. C. 85. pl. 9. Anon. ſeems to be S. G 
and ruled accordingly.—— Ibid. 86. in pl 9. S P. cited to have been ruled by the Court to be no 


ood Plea Trin. 41 Eliz. Rot. 1409. Maynard v. Crick. ——Cro. E. 116. pl 40. Mich. 41 Eliz. 
B. Manhood v. Crick. S. C. adjudg'd accordingly. So where a Stranger join'd with the Ob- 


a Duty upon 


Debt upon a Bond of 1001; The Defendant pleaded that be delivered up to the 1 a Bond, wherein 
eſolved per Cur. 


efendant diſcharges ſuch a Debt due to him from the Plaintiff : 
o. Mar- 


| ; | 2. Tf a Pan be bound in 20 J. in a Statute, and he makes an Ob- 


; liga him for it, and he ac it, this 1 - 
T3 74. nf gation to him for it, and cepts it, this is not any Satiskacti 
. e 1 8 the ry "i is of greater Advantage than the Obliga⸗ 

* i; E| | 1: + 4. 23 : R | oy 5 Vo | 5 
es rpg 3. If the Condition of an Obligation be to pay 251. at Michael- Debt upon 
ain 4 u: mas, and the Obligor leaſes Land to the Obligee, rendring 391. Rent an Obliga- 
ng t - w ar the ſaid Feaſt of Sr Michael; and after, betore the ſaid Day of Pay- tin, with 

but * J ment, concordatum & agreatum tuit, that the ſaid Obligee, being the age 
> Marr! La 8 Lcllce, thould retain 251. of the ſaid Rent, in Satisfaction of the ſaid 8 
u. Jol 1 Obligation, and for the Relidue of the Rent, that he ſhould remain 24 te the 


' | anſwerable ta the Obligor, and after at the ſfatd Oay, becauſe of / 
» lad Agreement. toe Ovligor does not pay the tad 251. This ,. 


ſentide the 


m J 7 viination is orkeited, kor this Agreement cannze be any Ol: Looſe, and 
be ge of the OUligation, in as much as the Kent at the Time of Fe e 


the the Mill of 


8 


S . 1 
= 22 „ „ 3 5 - 5 & l 
Egg — 9 . 
_ —_ 
a — — — — — — — — — — — — 
— — — — MER — — — 1 
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| ; Fol. 471. 


to retain is as a Payment, and therefore the Obligation is diſcharged. 
YG, Rn OD nos es 
Cro. C. 193. 6. Ik the Obligee and Obligor, before the Day of Payment of f. 
pl. 5, > Money to be paid by the Condition, agree together that che Obligo 


monds v. 


- * 
% * 3 . . 
NS — n ' Wr ot — 4c ; 8 — 8 A a tn... 
1 — 


"288 Condition. 


D Habend, the Agreement made was not due. M. 41, 42 El, B. R; between | 
ya wr » Harrington and Andrews, adjungen. = EE TOY 
e paid, | 

45 &c, and ſaid that before Mpiiſontide the Defendant leaſed to the Plaintiff the Mill for Term of 10 
Years, rendring ſuch Rent per Annum &. and that the Plaintiff ſbould retain in his Hands of thy "Bi 
<vhich ſhould amount to 61. and per Needham this 1s good, though the Rent and Farm were not in Eſſe 
at the Time ot the Obligation made, but the Leaſe was made after; But Laicon contra, and that the 
Retainer of the Rent till the 6 |. be paid, is as good as Payment of the Rent or Grant to the Plain. 
tiff of the Rent till 6 1. be paid; et adjornatur. Br. Condition, pl. 81. cites 37 H. 6, 26, 


co C.86. 4. It the Condition of an Obligation be to pay 101. at a Daz, 


of A 175 which is not paid at the Day, blit alter the Day che Obligee accepts , 


Rot. 3272. Statute Staple trom the Obligor tor the ſame Debt, in full Satistaction 


Branthwaite of the Obligation, yet this 1s not any Satisfaction ; tor though the 


v. Cornwal- Statute be a Matter of Record, and higher than the Obligaiton, 


2 et the Obligation remains in Force, and the Obligee hath his E. 
ection to ſue the one (*) or the other. Braithait's Caſe, cited in Co. 
6. Higgen's Caſe, 44. b. adjudged, „„ 1 
ſeems to be „ | Rs 5 . „ | 
S. C.———= 6 Rep. 45. b. the Court held the Cafe of Branthwaite v. Cornwallis to be good Lax: 
for a Statute Staple, or an Obligation in Nature thereof, is only an Ooligation recorded, and one Oh. 
ligation, be it of Record, or not of Record, cannot merge another Obligation ; beſtdes an Obligz. 


tion and an Obligation in Nature of a Statute-Staple are 2 diftinct Liens made by Aſlent of Parties 
' Jr 


without Proceſs of Law, whereof the one has no Dependance on the other; but in Action on 43 


Obligation, the Suit is founded on the Obligation, and the Plaintiff has Judgment to recover the 


Debt due by the Obligation, fo that by judicial Proceedings and Act in Law, the Debt due by the 


Obligation is changed into a Matter of Record, and judgment in Court of Record is more bind 
than a Statute Staple, Merchant, or any Recognizance, confeſſed by Aſſent of the Parties withou 


judicial Proceedirg. | 


Sce Tir. Audita Querela (F) pl. 15. Lutterford v. Le Mayre, and the Notes there. 


8.C. cited 5. Ik the Condition of an Obligation be co pay roo Marks at a Day, 


Cro. E. 69 


lk and ac the Day the Obligor and Obligee account together at another 


"av Place, and becauſe the Obligee owes to the Obligor 201. by another 


& 42 Eliz. Contract, the Obligee allows the 20 l. in Payment of the 100 Marks; 


B.R. and this is a good Satisfaction of the Condition, fot this is all ont 


agreed to be ag if the Dbligor had paid the Obligee, and he had repaid hin, 


00d Law; 


Agreement 


Barr. 243. This is a Payment by way of Retainer, 
—co Lit. 212, b. 2134 


Meudef. ſhall do ſeveral particular Things, as, amongſt other Things, to aſlg 
worth, 8. C. his Intereſt in the Farm of the Cuſtoms of French Wines, and he plead 
adjudged for that he did all in particular, thewing how, and ir appears to the Cour 


the Plaintiff. that he could not by Law aſſign his Intereſt in the faid Cuſtoms, tlitf 


being in Covenant only ; though the Obligee had enjoy*d them accord- 

ingly, yet this is not any Dilcharge of the Obligation. in as mil 

nas this is like an Accord, fo that all ought to be performed, other 
ED wile it is not good, becauſe the Obligee hath not any Remedy i! 
that which is not performed. Trin. 6 Car. B. R. between 9 
OY ad(udged, this being moved in Arreſt ot Jug 

17. Before the Day of Payment, Obligee agrees to accept a Delt 1 

by Obligee to Obligor, in Satisfaction of the Sum payable by the Cond: 

tion. Mo. 573. in pl. 5879, Hill. 41 Eliz. cites 12 R. 2. Fitzh. bil 

243. which was agreed to by the Gourt, 

Dal. 49. 8. It a Man by Deed acknowledges himſelf to be ſatisfied, this 5! 
pl. 13. Anno good Bar without receiving any thing. As 36 H. 6. 37, In Dett 4. 
O > 87, 4 


I 1 . 2 
tte pence * ; — —— —— — 


Condition. 289 


en | ba a Bond for 101. the Detendant pleads that F. was bound with him, 5 Eliz.S P. 


3 : 3 | . and in Marg. 
and that Plaintiff had made an Acquittance to F. bearing Date before the 80 5 


95 3 Olieation. and delivered afterwards, by which Acquittance he acknow- 
Ng = Ons obo Receipt of 25 8. in full Satis faction of the 10 J. 5 Rep. 
r = NY b. in Pinnel's Caſe, the Reporter in a Nota cites 36 H. 6. Tit. 
ak — I | 8 8 | | | | : | 


oo ] | 9 1 Hannity of 10 J. the Defendant pleaded that the Plaintiff pro- Br. Condi- 
it bim that if he pay him annually at Fafter 205. that the Annuity *9% pl 


= * 5 52 i 246. cites 
Day, * auld be void, and | ſaid that he paid it except at Eafter lajt, and that then I 3 
cepts Ve leaſed to t he Plaintiff the Veſture of an Acre of Land for the 20 b. and But Br. 
taction a good Plea, per Curiam. Brooke ſays it ſeems that the Promiſe was Annnity, 
ch the in Writing. Br. Annuity, pl. 54. cites 11 H. J. 20. and fays it is there py rw 
dation, agreed that tho! an Annuity be charged on Land, yet another Thing 3 - 
nis . in Recompence ſuffices. nds OO np wherk in 
; 3 ; e | | | LD | DOE FRO HEM WIT DTDIY VIALS edt ror 
m Co. Arrearages of Annuity, the Defendant pleaded that he leaſed ſuch Land to the Grantee in Recom- 
. pence of the Annuity, or Arrearages of the ſaid Annuity, but the Court held it no Plea for the An- 
. nuuity is in MWritine, and cannot be diſcharged b Matter in Fact; Quod Nota; Brooke ſays, Quære if it 
bo 18 uss Annuity by Preſcription, - The Year-Bouk ſays the Plea was only Matter in Surmiſe, 
n Ovlicz RR 0 5 es OR Rs ON 
of Parti, RW 10. In Debt upon an Obligation, the Defendant pleaded in Bar, that 
i AS # was indorſed up Condition to make Account before Michaelmas &c. 
ue by x and that the Plaintiff before the Day had accepted of a Leaſe at Will of a 


more kph 
es . ichout 


= Houſe and 200 Acres of Land, in Satisfaction of all Accounts &c. Judg- 
ment &c. The Plaintiff demurred, and it was adjudg'd no Bar; tor 
EZ where a Condition is collateral, the Acceptance of another Thing is no 
Bar; contrary, where the Condition is to pay Money. D. 1. pl. 1, 2, 
z. Paſch. 4 H. 8. Anon. SEE 


at a Day, WR 11. If A. and B. contract with C. for Corn, and at the Price of 1001. 
t another and after C. takes Bond from A. only for the Money, now is B. diſcharged | 
y anothet of the Debt, becauſe B. ſtood charged only by the Contract, which is 
oo Marks; WF extinguiſhed by the ſaid Specialty. Went. Off. Ex. 116, 117. | 
as all o WR 12. In Debt on Bond of 1501. the Defendant faid he was poſſeſſed of 
paid hill, eg Writings, viz. a Releaſe by,one F. of all his Right in ſuch Lands 
\Ltalner. to Perſons &c. and that he delivered all thoſe Writings to the Plaintiff” 


BS i: . Hatisfaction of the ſaid Debt, and that he accepted ir. Manwood 
d 


212. b. 2 held the Plea ill for want of alleging a Value, as if he had ſaid that 
be had given him a Ruſh or a Feather it would not be good, becauſe 

nent of ot no Value; beſides perhaps the Plaintiff may take Iſſue on the Va- 

che Obler WY lue; whereupon the Counſel for the Plaintiff ſaid he would put in a 


Value. Dal. 105. pl. 51. Anno 15 Eliz. Temple v. Atkinſon. 


* ſuga | | 
NS, to ah 13. In Debt on Bond for 300 l. the Condition was, that a Stranger 


nd he ples 
to the Coult 
uſtoms, they 
them accol 


3 7 aul make a good Eſtate to the Plaintiff and his Heirs of Lands in E. 
in the County of V. The Defendant pleaded that the Plaintiff had accept- 
aa Fudgment with certain Covenants therein contained, in full Satiſ- 


ich action tor the 3001. and adjudged per tor. Cur. to be no Plea. D. 1. 
bg att = Marg. pl. 1. cites Mich. 2) & 28 Eliz. B. R. Dod v. Alphin. 
Remedy it . 14 I 4 Feoffment in Fee be made, on Condition to pay 100 1. on ſuch 
ween Lis 2 Day, and at the Day the Feoffees make an Obligation to Feoffor tor 


payment of ir, the ſame i Perk > of 1 Ition ; - 
u; y , the is no Performance of the Condition; per An 
dt of J erſon Ch. J. Le. 112. pl. 153. Paſch. 30 Eliz. C. B. in Caſe of 
WT 5 .  I 
Conde 1s. Debt upon Obligation 828 29/ April 23 Eliz, conditioned to pay Cro. E 26. 
5 ah Tm 10 J. at St. Thomas's Day next at the Church Porch of N. The Rade 1 
| = leaded, that before the ſaid Feaſt the Plaintiff agreed, that if he would pro- 28 Eliz. C. f. 
fied, this 1 0 for him 61. and pay it at his Houſe in N. the 15th of December next, _ 2 
ln Det: „, omiſe to pay the other 4 l. at Midſummer- Day following, he would ac- Swe" 
3 et of t in Saticfact ion of the ſaid Sum of 101. and Deſendant pleaded before the 
ment of the 61, at the Day, and that Plaintiff accepted his Pro- Day of 
B | | | 4 E wiſe Payment, to 


— 


i AM. 


290 


———— 


Condition. 


hd 


accept the 
Morey at- 
ter the Day 
of Payment. 
he De- 
fendt 


and that Detendant ren delivered Hats to the Plaintiff to the Value of 
the Relidue, which he accepted. Adjudged againſt the Defen 


and then the Acceptance of the Piaintiff had been a Barr. Cro. 
pl. 17. Mich, 35 and 36 Eliz. B. R. Thimblethorp v. Hunt. 


— — - —— — 


mite for the relt in full Satisfaction. It was the Or inion of the Jubice, 
that it was no good Plea to avoid an Obligation upon ſuch naked . Fg 
ter, and gave judgment for the Plaintift. Cro. E. 304, pl. 1. Mich 
35 & 36 Eliz. B. R. Baliton v. Baxter. ; 


pleaded Acceptance aficr the Day, but held the Plea not good, 


16. Debt on Bond of 141. for Payment of 7 1. Defendant pleads 


Pay ment at the Day; It was found the Detendant paid 50 s. in Þ,,, 
| 3 


dant, 
atter, 


E. zog. 


tor this is no Payment, but he might have pleaded ſpecially this M 


17. Condition of a Bond was, that if A. appear before the Plaintiff at 


the Commiſſary”s Court at Oxford, ſuch a Day, that then, &c. Detencarr 55 


pleaded that he appeared before the Flaintiff bifore the Day at H. which 


the Plaintiit accepred of, and allowed tor his faxd Appearance to be at 0. 
&c. Adjudged tor the Plaintiff on Demurrer, becauſe it was to dog 


collateral Thing, and the Acceptance of another Thing cannot diſpenſe 


\ therewith, nor is a Diſcharge of the Bond. Cro. E. 458. (bis) pl. 4 
Paſch. 38 Eliz. B. R. Norton v. Riſden. 1 1 


18. Debt upon an Obligation conditioned for the Payment of 20 J. at 3 
Day certain. The Detendant pleads, that before the Day the Plaimif, 


in reſpect of a Treſpaſs by his Beaſts in the Defendant's Land, gave 1101 
him a longer Day of Payment, which is not et come. It was adjudged tor 
the Plaintiff; tor a parol Agreement cannot diſpenſe with an Obliga- 


tion. Cro. E. 697. pl. 8. Mich. 41 & 42 Eliz. B. K. Haytord v. An. 


19. In Debt on a Bond, the Condition of the Bond being, that the De- 


fendant fhonld pay a Sum ot Money unto the Plaintiff on the Birth-Day f = 
the firſt Child of the Plaintiff &c. The Defendant pleads, that after the Bin, 
and before the Birth of the Child, the Plaintiff accepted of the Defend-nt 
one Load of Lime in full Satisfaction Dicti Scripti Obligationis &c. Held 
to be an ill Plea, for this cannot be a Diſcharge ot an Obligation by | 
Words, but by Writing. Contra it the Acceptance had been of the 
Load of Lime in full Satisfaction of the Sum of Money contained in the (. 


dition. 1 Bulſt. 66. Mich. 8 Jac. Neal v. Sheffield,  _ 
20. In Debt upon Bond, the Defendant pleaded Acceptance by the 
Plaintiff of a Bill ſealed for the ſame Money after the Obligation made. Ad- 


| Judged no good Plea. Mo. 812. pl. 1212. 12 Jac. Beard v. Heynes. 
221. In an Action of Debt brought upon a Bond for Payment of Monty 
ſuch a Day; The Detendanr pleads, that he the ſame Day made an Obli- 
gation for the Payment of the ſaid Money another Day, which the Plaintiff 
accepted for the Money, and Iſſue taken thereupon, and tried for the De- 


tendant ; and after the Verdict the Plaintiff moved the Court to have 
Judgment, though the Verdict paſſed againſt him, becauſe the Plea was 
inſufficient, and that he confeſſed the Debt, but the Court would not 
grant it. Brownl, 14. Trin. 13 Jac. Rawdon v. Turton. The like 


Mich. 6 Jac. Rot. 1061. and the like Hill. 12 Jac. 
22, If a Man be bound to pay 20 l. by Bond, and the Obligee, fer 


leſs Sum paid by the Obligor, promiſes to deliver the Bond; it this be net 
any Satisfaction of the Debt, yer it is ſufficient to ground an Action 0! 
the Caſe upon, becauſe he has no Remedy for the Money; Per Coke 
Ch. J. Roll Rep. 355. pl. 5. Paſch. 14 Jac. B. R. „ 
23. In Debt upon a ſingle Bill, the Detendant pleaded, that he infeofel 
the Plaintiff of ſuch Land in Diſcharge of ihe ſaid Bill, which he acceptti, 
and it was held an ill Plea. Co, C. 86. in pl. 9. cites Trin. 14 Jac. Rc 
734. Oliver v. Leaſe. on 
22, 4; 
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Condition. 


N 24. The Condition of an Obligation Was 70 make an Aſſurance of 
* to ſuch Uſes as therein expreſſed ; An Acceptance of a Fecfy ment there- 
of 10 ther Lies was pleaded, but held ill, becauſe he ought not to vary 
em the Condition. Brownl. 60. Hill. 14 Jac. Potter v. Tompſon. _ 
i 25. In Debt on Bond againſt the Heir of the Obligor, he pleaded, rhat _ 72 
the Ol liger died inteſtate, and that J. S, adimi niſtred, aud had given tho Pl. 9. 8. C 
Plaintiff another Bond in ful Satisfaction of the former &c. Upon Iſſue the 
Detendant had a Verdict. It was held, that if the ſecond Bond had 136, 137. 
been given by the Obligor himſelf it would not have diſcharged the tor- og Ve. 
it being gi ator, ?]JaintifP's Se- Hill, S. C. 
mer, but it being given by the Adminiſtrator, fo that the Pla iff's Se- put that 3; 
curity is better'd, and the Adminiſtrator chargeable de Bonis Propriis, in, Debt 
it is à ſufficient Diſcharge of the firſt Bond, Per 3 juſtices, contra At- brought 
kins; And Windham oa that otherwiſe the Heir and Adminiſtrator ri 5 the 


night both be chargeable ; and judgment tor the Defendant Niſi. Mod. efendant 
mig : TT - | «7 ads ; as Admini- 
225. pl. 14 Trin. 28 Car. 2. C. B. Blythe v. Hill. ſtrator, 
1 . . | %% ĩ re e o0@ by 4 
aftices held accordingly ; and that the Adminiſtrator being now chargeable in his own Right, it may 


nell be ſaid in ſull Sotisfaction of the firſt Obligation, and that if a Security be given by a Stranger, it 


may diſcharge a former Lond, and this in Effect is given by ſuch ; but Atkins inclined e contra. 
In Debt upon Bond condition'd to pay 101. the Defendant pleaded an Agreement that Defendant 


ould give the Plaintiff a new Security for this Debt and another, and that he being Executor of the 

Obligor, and the Perſon with whom the Concord was made, gave thereupon a penal Bill ſealed by 

| himſelf; bur judgment was given for the Plaintift ; for one Bond given in Satssfaction of another is no 
Discharge, be it given by Agreement or not, and the Agreement cannot mend the Matter, and yet 


here the new Bond binds him De Bonis Propriis, whereas the firſt Bond bound him only De Bonis 
Teſtatoris. 3 Lev. 55. Mich. 33 Car. 2. C. B. Lobly v. Gildart. | Ss . 
26. A Bond was given as an accumulative Security for Payment of a 

Sum decreed. This Bond thalt not go in Diſcharge or Satisfaction of 


any ſubſequent Debt. Fin. Rep. 296. Paſch. 29 Car. 2. Whitton v. 
| Searl. e | | | ILL N : - 


21, Executor of an Obligee accepted a Note on 4 Goldſmith for the 


Money; the Goldſmith accepted the Bill, and before Payment fails; 


the Executor aſterwards brought Action on the Bond, and this Matter 
being given in Evidence was adjudged a god Payment; cited per Jeffries 
463. Mich. 1687. 3 9 | „ 
28. In Debt on Bond conditioned for Payment of 12 l. at à certain 


C. to have been adjudged in Ch. J. Pemberton's Time. Vern. 474. pl. 


Day, the Detendant pleaded, that after the Day he paid 81. and then the 
Dejendaat and one F. d. gave another Bond conditioned for Payment of 10 J. 
| which the Plaintiff accepted in full Satis action. It was adjudg'd ill; for 


admitting one Bond may be given in Satisfaction of another, yet here 


the firſt Obligation was torteired, and the whole Penalty due in Law, 


and in ſuch Caſe Acceptance of a leſs Sum cannot be Satisfaction for a 
greater. Lutw. 464. Mich. 3 Jac. 2. Geang v. Swain, _ 155 


29. In Debt on Bond, the Deteadant pleaded that the Plaintiff, after 


the Day, did accept a ſecond Obligation in Satisfaction and Diſcharge of the 


dam in the Condition of the former. Judgment was given for the Plaintiff 
per tot. Cur. thouga no Exception Was taken to the Plea, for want of 


alleging that the ſecand Obligation was given in Satisfaction &c. but onl 


that the Plaintitt accepted it in Satistaction and Diſcharge &c. 3 
Sor. Mich, 3 W. & M. Girle v. Field. 23 3 
30. One on the Marriage of his Daughter gives a Bond to the Husband 
for the Daughters Portion, and atterwards by Will deviſes Land of much 
greater Value to the Husband and the Wife, and their Heirs. The Deviſe 


15 no Satisfaction ot the Bond, though there be a Delect of Aſlets to pay 


0 Teſtator's Debts. 2 Vern. 298. Trin. 1693. Goodtellow v. Bur- 
chert. 8 


31. One 


but not S. P. 
-—— 2 Mod. 


£ 
N . 
b 


ox 


3) * «> 


| -- Condition. | > 
| YT ONE r rem rea egen 
| S. P. ver 31. One Bond cannot be a Satisfaction for aucther. Litt. Rep. 59 


Cur. = Ene's Cafe, 

339, 340. i . Ve | | 

Trin. 1652. Brock v. Vernon. A Bord is no Satisfaction of Honey due, though it may be of Mo 
ney before it is due. 12 Nod. 86. Mich. 7 W. z. Stayner v. Zaker. | 2 


32. Debt upon ſeveral Aſſumpſits; Detendant pleads, that he had 

given 4 Bond for the ſame, and on Demurrer Judgment tor the Deten. 
dant. 12 Mod. 406. Trin. 12 W. 3. King v. Woolaſton, ; 

33. Debt upon a Bond; the Plaintiff did y his Deed grant and gere- 


=: to, and with the Defendant, 10 accept a Bond for the Building of a A 
1 in Satisfaction of the firſt Bond, and now it was held not to be a go 
1 Plea, for it amounts to no more than a Covenant, and not to a Releaſe, | 


12 Mod. $39. Trin. 13 W. 3. Baber v. Palmer. e 
34. Holt Ch. J. faid, that a Bond may be a Satisfaction of the Cor 
dition of another Bond before it is forfetted ; otherwiſe after. 12 Mod. 59, 
JJ ẽ DV „ 
35. In Debt upon Bond the Defendant pleaded in Bar, that he mats; 
Feoff ment to the Plaintiff of Lands, and that the Plaintiff accepted there} 
in SatisfatFion, and ſeems admitted for a good Plea; But per Cur. the 
Acceptance muſt be laid where the Feoffment was made, it being local, 
6 Mod. 82. Mich. 2 Ann. B. R. Williams v. Farrow. 
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8. C. cited 36. A. covenants on his Marriage to purchaſe Lands of 200 1 Fear, 
814. and ſettle them for the Fointure of his Wife, and to the firſt Sc. Sons ol the 


Maſter 480 Marriage, He purchaſes Lands of that Value, but makes no Settlenut, 
the Rolls, and on his Death the Lands deſcend to his eldeft Son, On a Bill by the 
and ſays, Son for a ſpecifick Performance, decreed the Lands deſcended to be x 
= ap" 5 Satisfaction of the Covenant. 2 Vern. 558. Trin. 1706, \ilcocksy, 
_— x n a: 
Lands were . 1 N „% tak 5 
vort h 200 |. per Annum, which imports, that they were juſt of that Value, and this pleinly ſheus, that 
the Lands were bought with an Intention to ſatisfy the Covenant, and the eldeſt Son could not com- 
plain, or objeckx, when he had his 200 1. per Annum from his Father, that it was another Eſtate than 
what was covenanted to be ſettled upon him, viz. that it was a Fee-ftmple inſtead of an Intail, tor 
v hich Cauſe this ſeems to have been a reaſonable Decree, 3 Wms's Rep. 225, 226. Mich. 1733 
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47. W. deviſed a Leaſebold Eſtate to M. chargeable with 101. a Tarts 
A. for Life. Afterwards M. by Will made F. S. Executor, and deviſed al. 
Jo 101. a Tear to A. for Life. F. S. being afterwards ſeiſed in Fee ot otter 
Lands, ſettled his Hſtate on himſelf for Lite, Remainder over &c. R. 
mainder to Truſtees for 99 Tears, to pay his Debts and Legacies, and «- 
terwards that A. (bould have and receive 201. a Tear for Life; the Re- 

mainder veſted in the Truſtees. Ld. Chancellor agreed the Gitts by 
the Will to be good, and that where a Man is Debtor in 10 |. and 
gives 20 l. it ſhall be a Satisfaction, and not a Legacy, and that he bes 
| Heved, in his own private Opinion, that the 20 l. a Year Annuity was 
intended for a Satisfaction, and that (as Mr. Dolbin had ſaid) there v3 
no Cafe like this in Point. Gilb. Equ. Rep. 65. Paſch. 7 Ann. in Canc, 
Daves x Gated onions e 
38. Sir William Davie had an Eftate in Somerſetſhire by his firſt Laiy, 
which was to her in Tail; they levy a Fine, and declare the Uſes to ibn, 
and the Iſſue of their Bodies, Rar to Sir William and his Has; 
They have a Daughter Mary, and the Feme dies. On this Marriage tbel 
were Articles, that Sir William ſhould leave his Daughter 2500. tt 
Truftees demanded it within one Tear after his Death &c. Sir 0." 
Father of Sir William was then living. Sir William marries a ſecond 116 
and by her had Iſſue ſeveral Daughters. By Deed executed in his Lile. 
8 time he gives the Eſtate in Somerſetſhire to Mary and her Heirs, and by Des- 
alſo charges his Lands in Devonſhire which he had purchaſed, with 59" 
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Equivalent. Much. 9 Ann. Canc. 


Dower, with 


* 


4 "— ESP 


'% Cas * ö : 
. . ———U— —ñ—ͤ— wm arg —— 


Py 275 FL 


Condition. 


ä 
, _—_—— —— — 
—ä— —— —-—-—- 


hen Fe. 2 


293 


* 1 


1 
— 


4. 2 © the three Daughters, and dies. Mary demands the 2 500 l. and 


abet; But to this it Was objected, that the Gift ot the Somerſetſhire 
Iitate was an Equivalent, or the Reverſion of the Lands in Devon- 
(hire was efteemed to be ſuch, and that Sir William otten declared, 


chat he would leave all his Children equal, and amongſt his Debts, ot 


which there was a Lift of his own Hand writing, this 25001. was not 


mentioned; But decreed by Ld. Keeper Harcourt, that Mary ſhould 


have the 2500 J. with Intereſt from Sir William's Death, at 51. per 
Cent. That the Somerſetfſhire Eftate could not be an Equivalent, becauſe it 
movꝰ [rom her Mecther, and was the Condition of the Agreement for the 
25001. That the Reverſtoa of the Lands in Devonſhire could not be ſy, be- 
cauſe Sir William's Father was then living, and there was no Reſpect had 


to theſe Reveriions, neither were they then in being, and to make it an 


Equivalent, it ought to be in Being, and it View at the Time of giving the 


39. Bill ro have a Performance of a Marriage Agreement contained in a 


Condition of a Bond, viz. th the Husband fbould parchaſe Lands of the 
Value of 800 J. to be ſettled upou himſelf for Life, Remainder to his Mie for 
| Life, Remainder to he Heirs Male of the Husband begotten on the Body of 


the Wife, Remainder to the right Heirs of the Husbaud &c. The eldeit 
Son of the Marriage brings this Bill againſt the Executors of his Father 
to have the Benefit of this Agreement. The Defendant inſiſts, that the 


© Father in his Life-time purchaſed a Copyhold Eſtate which deſcended to the 
E Plhiatiff, and likewiſe by ris Will deviſed 100 l. Legacy to be raiſed out of 


Land to the Plaintiff, and that this Copyhold and Legacy ſhall be taken as a 


band and Wife were Tenants in Tail and might bar the Iſſue. Harcourt 
C. Decreed the Plaintitt muſt have a Satisfaction of the Agreement in 


the Bond, and 41. per Cent allowed him tor Intereſt of the 800 1. from 


the Death of his Father; that the Copyhold Eſtate deſcended to him 
from his Father, muſt be taken as a Satisfaction pro tanto of the Agree- 


| ment, according to the Value of the Land and the Purchaſe Money, bur 
the Legacy of 100 |. being deviſed out of Land is not to be taken in 


Part of the Satisfaction-; And as to a Conveyance made of 6 Acres ſaid 
to be made by the Father to the Plaintiff in his Lite-time, to inquire 
whether it was a voluntary Conveyance, and then to go pro tanto in Satis- 
taction of the Agreement; but it the Purchaſe Money was paid to the 
Father, then to be no Part of the Satisfaction. MS, Rep. Trin. 12 Ann. 
Canc. Wilks v. Wilks. 6I!Iß es 
8 H. being ſeiſed in Tail of ſome Lands with Remainder over, and alſo 
ſeiſed for Leg other Lands, with a Power to make a Fointure in Bar of 
emainger over & c. during his Minority, in Con/idera- 


ae e of the Marriage Agreement, eipecially in this Caſe where the Hus- 


tron of a Marriage to be had with the Daughter of U. and 1000 J. paid down, 


end 3000 J. more to be paid by U. to H. at his Age of 21, doth covenant by 


his Guardian to ſettle a Fointure of 500 l. per Aunum, when be comes of 
Age, upon his intended Wife. The Marriage took Effect, and after- 


wards C. the Plaintiſſ's Father, pays H. the 30001. Refidue of the Por- 


tin, when he came of full Age, and then H. in Purſuance of the Covenant 
entered into by his Guardian, doth ſettle a Fointure of 500 I. per Annum up- 
On his Wile the Plaintiff, Some Years after H. makes his Wite an addi- 
na! Fointure of 250 1. per Annum upon her Fathers dying, and leaving her 
Ihe Value of 9200 1. and at the ſame Time perſuades his Wife to join with 
him in a Fine of all the Reſidue of his Eſtate. Atterwards H. dies, aud 
by bis Will devijes a Honſe and Lands to his Wife for her Life, io the Value 


q ge: aud gives her a Legacy of 4000 J. and his Plate and Jewels, to the | 


ry 1 2000 J. 1012, and makes her Executrix, and gives her the Moiet 
Big Ade of Lis perſonal Iſtate &c. It happened that the FJrinture, 
uade purſuant to the Marriage Articles, proved defetFive both in Title and 
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Value, and thereupon ile brought a Bill againſt the Remainder- mag 1 
to haie a Satisſaction out ot the Real Eſtate tor the Deficiency ot Th PE 
Jointure &c. N 5 
There were two principal Points in this Caſe. 
it. If the additienal fointure, being a voltntary Secttiement after Nu, 
riage, ſhould go in Sattsfatiicn pro tanto of the founiure made purſuant tote 1 
Marriage Articles. Ss | 
2dly, If the 20 l. per Annum, deviſed to her ſer Life, could go in Si, 
faction of the Marriage Articles, or , ihe Legacies left her by the jy 
fbonld de deemed a tull Satistaction. FFF 
Harcourt C. was of Opinion, that the additional Jointure of 250 J. per 
Annum ſhall not go in Part ot Satisfaction of the Marriage Agreement. 
which, though made by the Guardian, did bind H. as ſtrongly as if he 
had been of tull Age, and had ſigned the Articles himlelt, eſpecially 
 lince H. at his full Age did recetve the 3o0o J. Relidue of his Wim, 
Portion, and did actually make a Jointure of 500 J. per Annum to his 
Wite in Purſuance of thoſe Articles. Now when he lectled the 164. 
tional Jointure of 250 J. per Annum upon his Wife, he could not in. 
tend it in Satisfaction pro tanto of 50 J. per Annum, becauſe hefire 
that Time he had made her a Jointure ot 50 J. per Annum, purſuant to 
the Marriage Articles, which he then thought to be a good Sctelemeft, 
and therefore there is no room left for the Preſumption in Equity, that 
a voluntary Settlement ſhall be intended in Satisfaction of a precedeit 
Covenant or Agreement, though not made in Purſuance of it; and ſo as 
to the Deviſe of 2701. per Annum for her Lite, and the 4000 J. Lega. 
ey &c. they cannot be intended by H. in Satisfaction of the Jointute by 
the Marriage Articles, but given to her as a Bounty by her Husband, 
becauſe at that Time he thought his Wite's Jointure was well ſetiled 
and ſecured ; Beſides, Money or Perſonal Eſtate jhall never be decnd in 
Equity a Satisfattion for a Freebold, © Ps = 
And decreed, that the Remainder-man do ſettle 500 J. per Annum 
upon the Plaintiff tor Lite, out of the Lands which came to him upon 
the Death of H. and that the Lands contained in the additional oin- 
tute, or deviſed to the Plaintiff, ſhall not come in Aid ot the other 
Lands pro rata to make a Satisfaction for the Marriage Articles, but 
the whole 500 l. per Annum ſhall entirely come out of the other Lands in Re. 
mainder, notwithhſtanding the Fine levied byH. and his Wife the now Plaintf 
of t hoſe Lands, though that be a Bar and Eſtoppel of herDower at Comma 
Law. And that the Plaintiff have a Satisfaction tor the ſaid 5oo! per An- 
num from the Time of the Death of her Husband H. His Lordihip did 
alſo direct the Detendant to account tor the Rents and Profits ot the 
additional Jointure of 2501. per Annum from the Death of H. bu: 
the Counſel tor the Defendant moved, that the additional Jointure wi 
made out of the Lands of which H. was only Tenant for Lite, with 3 
Power to make a Jointure &c. and that the Power was not well exec! 
red at Law, and being a voluntary Settlement, it the Power was not 
well executed, it ought not to be aided in Equity; To which Ld. C. 
ſaid, he ſaw no Reaſon why a defective Execution of a Power {or che 
Benefit of the Wife, though otherwiſe provided for, ſhould not be ald. 
ed in a Court of Equity, as well as want of a Surrender of a Coppbold 
in Caſe ot a Deviſe to a Child, who hath another Proviſion by the Will, 
but ſince it was inſiſted on, that there is no Precedent in this Court, © 
ſupplying a defective Execution of a Power in Caſe of a voluntary de- 
tlement, he gave Leave to try the Validity of the Execution of 
Power at Common Law, and retained the Bill quoad that Part dd. 
it be determined at Law. Decree aftirm'd in Dom' Procer'. MS. NM? 
Mich. 12 Ann, Canc. Lady Hooke v. Grove & al, 
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F 5 One covenancs 70 leave his Mife 650 4. He dies inteſtate, and the 
: TE; &s Siare Of the Statute of Diſtriwutions comes to more than the 6501. 
this is 2 Satislaction, 2 Vern. 709. pl. 631 Hill. 1715. Blandy v. Wid- 
Ore. | | 5 
* 42. A. by Marriage Articles is bound io pay his fe, if (be ſurvives 
him, 1500 I. in full of Dower, Thirds, Cuitom of London, or other- 
wie, out of his real and perſonal Eitate. A. dies inteflate, this bars 
the Wite ot her Share by the Statute of Diſtributions. 2 Vern, 724. 
Mich, 1716, Davila v. Davila. 3 8 5 
43. A. having two Sons, E. and H. has a Defign to diſinherit the eldeſt, 10 Mod. 439 
nd ro that Purpoſe gives an Eſtate to the Youngeſt, and thereupon he mar- 439-5 C. 


We 


ties aud obtains a conſiderable Fortune; but the Fldeft contrives, (by 1n- 94 ane 
WE /initativg a, if the Father had command:d it ) that he jhould give a Bond to A had fue 
* WE /crre 3000). ſo one of the Children of the Eldeſt, The Bond was dated in two Sens, 
16,8. H. makes his Will, and takes Notice of this Bond, and de- 3 and Gn 
s WW clares that he would never pay it as a Debt, but gives an Eſtate in i. arr 
Land to theſe Children &c. The Queſtions were, 1ſt, Wherher the 7"; 8 5 
- WE Court would not damn this Bond? 2dly, Whether, conſidering the having mide 
4 * Lenogrhot Time, and here being a Deviſe, this thall nor be taken as a h. Addreties 
1 Siatistaction &c. And Ld. C. Parker chole rather to make his Decree on = ; "Rob 
| G 72 . . a „An 
1 the latter, and the Matter was directed to enquire into the Value of Things con- 
ur this Eitare ſo given. An Eſtate for Lite is no Compenſation for a Sum, cluded upon 
” becauſe of the Uncertainty of its Duration. The Satisfaction ariſeth ac- for the ed- 
= _ cording to the Declaration of the Party; the Preſumption is always _— 9 8 
Un. in Favour ot the Satistaction, unleſs the Intent of the Party appear to LA. 
phe be otherwiſe, which mutt come on that Party who would not have it a Bond ready 
0) to be a Satisfaction. Trin. 5 Geo. Canc. Hancock v. Hancock. drawn, . 
nd, En e F | | =. ee 
Jed he ſaid, was prepared by the Direct ion of A. ard told him, that unleſs he would execute ir, A. would 
1 not ſuffer the Match to proceed ; and moreover, that he muſt not ſo much as mention any Thing rela- 
+ il ting to ths Bord, as he valued his Father's Jilplcaſure.: The Condition of this Bond was, that if he 
mould die without Iſſue by that Marriage, he would leave 3000 J, to one or more of the Children of 
num B. who had married the Daughter of D. Under this Terror C. executes the Bond. Atterwards he 
won = fpokero his Father of ir, who denied that he ever gave ſuch Directions, and gave him 3000 l. to in- 
. demnify him againſt the Bond, which 3c00 l. was, when this Bond ſhould be delivered up to him, to 
in. be diſtributed among the Grand-children. A dies. C. in his Life- time, and by his Will, gave in Land 
cher and Money more than 3000 J to one of the Children of B. and dies without Iſſue, Tue only Evi- 
| hut dence of the Manner by which this Bond was extorted, was a Recital in the Will of C. Ir was prov'd 
N. in the Cauſe, that when C as making theſe Gifts in the Favour of B's Son, hc was adviſed to de- 
ER 7 care, that this was in Satisfaction of the Bond; but his Anſwer was, that this would look like com- 
WY plying with a Bond which he had all along declared had been unjuſtly extorted from him. This Bond 
mon was of 50 Years ſtanding. Ld. C. Parker ſaid, he made no Doubt but this Bond was fraudulently 
r Au- extorted, but knew not how to come at it; for to allow a Recital in the Will of the Ohligor, as Evi- 
ip did dence to overthrow a Bond, may be of dangerous Conſequenee; however, he thought the Bond had 
1 ＋ ſatisfied, 2 = R om_ —_— why he would not declare it to be in Satisfaction, does very plain- 
mount to a Declaration of his Inteution, that he did no: deſign to make the Gi id over and 
But aboye the ſatisfying his Bone. Ms Fr "mu 3 ä 8 ” 
re Was n 55 
erte a " a Settlement a Term was raiſed for Daughter's Portion, (viz. 
2 In, . hung a Proviſo, that if the Father by Deed or Will ſhould give, or 
4 15 7 e _ of 10000 . to his ſaid Daughters, it ſhould be a Satisfattion. 
©r the . - 00 leaves Land to the Daughters of the Value of 10000 1. this 
be aid- 5 atislaction. 3 Wms's Rep. 245. Paſch. 1734. Chaplin v. Chap- 
hold yy — — —— 
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(E. d. 2) Where the Acceptance of the like, or 3 
leſſer Sum, or FEſtate, ſhall be a good Barr. 


Br. Deit. pl. 1. IN Debt upon Obligation, where a Man is bound in 200 J. to pay tool. 
43. CItes at a Day, and he Pa) it after the Day, and the Plaintiff accepts 


I it, yet the Obligation is torteited ; but it a Man be bound upon Condi- 


was agreed tion to pay at ſuch a Place, and he pays it at another Place, this is 


in Audita good by the Acceptance ot the Plaintiff, note a Diverſity. Br. Condi. 
(Quereta, hat tions, pl. 31. Cites 46 E. 3. 29. V 
ere 2 
Man is bound in a Statute Merchant with Dofeaſance to pay 40 J. to C. ſuch a Day, if he pays it elle. 
<here at the Day or before the Day it ſuffices. Br. Conditions, pl. 45. cites 21 &3.44. re 


2. Acceptance of Land to the Value of 10/. per Ann. where it cnchy 79 


Br. Condi- 
ters, = be 201. per Ann. is no diſcharge of the Bond in which he is bound to 
12%; es make Eſtate of 20 l. Land per Ann. Br. Acceptance, pl. 12. cites 


S. | He 5 | 
33 
3 Bulſ. 301. ; 
in Caſe of offor can't at the Time appointed pay a leſter Sum in Satisfaction for the 


Tompſon v. Whole, becauſe *tis apparent that a leſſer Sum of Money can't te a Sa- 


Ruther. I Eo 5 : png 
Tones J. and tislaction of a Greater. Co. Litt. 212. b. 


bid. 302. 8 5 VV . | | 5 
. accordingly, by Crew Ch. ]. and by Doderidge J. tho' 20 l. cannot be paid in Satisfaction of 2 
greater as for Inſtance, of 200 l. in the principal Caſe there, yet 201. may well be paid to end a Suit 

tor 200 J. and this may well be ſo done by Law, and Judgment was given for the Plaintiff according. 


ly by the Opinion of the whole Court. Mich. 1 Car. B. R — 5 Rep. 117. a. Trin. 44 Eliz. C. B. Pn. 


nel's Caſe, 8 P. acjudged accordingly.— Mo. 677. pl. 923. Penny v. Core, 8. C. held accordingly, 


8. P. If hne 4. But if the Obligee or Feoffee do at the Day receive Part, aud 
gives Acquit- thereof make an Acquittance under his Seal in full dati gfaction of the 


tance in full 
Satisfaction | | 6 3 
ol the greater Of the Whole. Co. Litt. 212. b. 

this is by reaſon of the Writing, for if it was without Writing then the Payment of Part could not 
be a Satisfaction for the Whole, as Bendlows ſaid was lately Argued and Adjudged. Mo. 47. pl. 142. 
Paſch. 5. Eliz. Anon. VV e Agee , 


Whole it is ſufficient, by reaſon the Deed amounts to an Acquittance 


3 Bulſ 301. — F. If the Obligor or Feoffer pay a leſſer Sum either before the Day or 


Oro. E. 46, + another Place than is limited by the Condition, and the Obligee ot 
pl. 2. Paſch. , g : 3 . 2 5 
18 Eli. Feoflee receives it, this is a good Satisfaction. Co. Lit. 212. b. 

"C8 the og a rr or ar 
S. P. held accordinp]y. - D. 1. Marg. pl. 3. cites S. P. Per Periam v. Anderſon, and 18 E. 4 
15. 17. 20.— 5 Rep. 117. a. b Trin. 44 Eliz. C. C. Pinnell's Caſe, S. P. adjudged accordingly ; 


but then he muſt not plead generally that the Plaintiff accepted it in full Satisfaction, but alſo that 


he paid it in full Satisfaction; for the Manner of Payment is to be directed by him who makes It, and 
not by him who accepts it, and Judgment was given aecordingly.—— 5 Mod. 86. cites S. C. 


Mo. 677. pl. 6. A Bond to pay 8 J. 10s. 11 Nov. 1600. In Debt, Defendant Pleads 
reep! that he at the Plaintiff *s requeſt before the Day, viz. 1 Off. paid 5. 
bor 28. 2 d. which Plaintiff accepted in full of Satisfaction of the 81. 195 


C. the Cour ) 
rate the Judgment for the Plaintiff on the Defendant's Plea for he doth no! 
Plena good, plead that he paid the Money in full Satisfaction as he ought, but 
ene the pleads Payment generally, and that the Plaintiff accepted it in full Sa- 
n tisfaction. 5 Rep. 117. Trin. 44 Eliz. C. B. Pinnell's Caſe. 
the Day, 1 


bur Payment of Part at the Day and Place cannot be, by Acceptance, a Satisfaction of all of t! 


Kind. —And 5 Rep. 117 a. the Court reſolved that the Payment ard Acceptance before the 
of Parcel in Satisfaction of the Whole ſhall be a good Satisfaction in reſpe& of the Circumſtan 


CE 
* 
Ade 


3. Where the Condition is for Payment of 201. the Obligor or Fe. 
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tor the inſuſficient Pleading. 


„. An Executor brought Debt upon ſeveral Bonds made to the Teſta- 
tor, the Deſendant pleaded that he paid a leſſer Sli than expreſſed in the 
Bonds to the Teſtator in his Life- time, and that he did accept the ſame 
im full Hatigfaction of the ſaid Bonds; upon Demurrer the Queſtion was, 

whether the Payment or the Acceptance ot the Money ſhould be traver- 


ſed. Roll Ch. J. held it indifferent to traverſe either, but that it was 


more to take IIſue upon the Payment. but the Court would adviſe. 
Stv. 239. Mich. 1650. Bois v. Cranfield. | | | 1 9 
8. Payment of a leſſer Sum in Satisfaction of a greater is good in A 
ſumpyiit, but in Debt upon Obligation the Detendant pleaded in Abatement 
that the Plaintiff rececived part of the Money after the Action brought, 
and ruled ll. Comb. 19. Paſch. 2 Jac. 2. B. R. Hilliard v. Smith. 


* X K — IR hank 
b———— ; 


— — 


(F. d) By whom the Collateral Thing being given, 


it ſhall be a good Satisfaction. 


1. IF the Condition of an Obligation be to pay 201. at a Day, ANT Cro. E. 541. 


I a Stranger ſurrenders a Copyhold to the Uſe of the Obligee in pl. 6. S. C. 
Satisfaction of the 201. which the Obligee accepts; this is a good held b 


Gawdy, 


Satisfaction and Diſcharge of the Obligation, Trin. 39 Eltz. B. Cody. 


R. between @r:mes and Blofield. 


ſentibus, that it is not a good Plea, for he is in no ſort Privy to the Condition, and afterwards ad- 


judged, Per Popham and Clench (czteris abſentibus) for the Plaintift. 


(F. d. 2) Pleadings as to Acceptance of Collateral 


Things. 


1. T NEfendant pleaded that Plaintiff accepted Wares in full Satisfac- 
tion &c. of the Reſidue of the Debt (upon Bond) but upon 
Demurrer it was adjudged ill, becauſe he did not plead that he gave the 
Wares in full Satisfaction, but only that the Plaintiff accepted them in 
full Satisfaction, which can't be, unleſs the Defendant gave them fot 
that purpoſe. Carth. 237. 238. Paſch. W. & M. in B. R. Frederick 
v. Gosfright, „ FE MD | 

2. And io likewiſe muſt the Acceptance be pleaded in Satisfaction. In a Bill in 
Carth. 347. 348. Paſch. 7 W. 3. B. R. Young v. Rudd. Chancery, 


| the Plaintiff 
ſet forth an Agreement for purchaſing Stocks of the Defendant at ſo much, and that he paid 64. as Earneſt ; 


the Deferdant pleaded, that he did net accept or receive it as Earneſt ; Per Ld C. King, this is not i 


pleaded ; for Ir is not material how or in what Manner the Plaintift received or accepted it, but how 
the 0! her paid it; for Srurcquid ſolvitur, ſolvitur ad Modum ſolventis, ard cited 5 Rep. 117. Pinnel's 
Cage, and fo over ruled the Plea, Mich. 172 5. 2 Wm's, Rep. 304. 308. Colt v. Aauakill | 


. 


4 G 5 (G. d.) 


tue Time; for perhaps Parcel of it before the Day will be more beneficial to him than the Whole at 
| 3 Nav, and the Value of the Satisfaction is not Material. Bur Judgment was given for the Plaintiff 


_ czteris Juſ- 
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Fa ay-(G, d) In what Caſes the Diſſenſation or Extinguiſhs 


er t.. ment of Part of the Condition ſhall be of the 
Whole. 


* CroE. 1. IF a Man leaſes for Years upon Condition that the Leſſee or bis 
” E 5 his Aſſigns ſhall not alien wlthour Licence ot the Leſſor, and at. 


judged . ter the Leflor licences the Leſſee to alien to whom he pleaſes, who 
cerdingly, After aliens to J. S. The Condition is quite gone by this Licence 
or it cannot fr by the Diſpenſation to the Leſſee, the Condition is utterly pic 
3 dor Charged, as to the Alſigneers. Co. 4 * Dumper againſt Sims 119. 
Time and U. PPaſch, 43 Elz. B. R. adjudged; for a Condition is to be 
in Eſſe again taken ſtrictly, and by his Alienation with Licence, the Condition 
| — 3 is ſatisfied. M. 3 Jac. B. between + Malter and Bellamy, ad- 
TE, J ef ion p 


S. C. but S. P. does not appear. 


8.P. by 2. [So] If a Man lcaſes Land upon Condition that he ſhall r 
P 71 7 Ch. alien the Land, nor any Part thereof, without the Aſient of the Leſlor, 
J. 4 Rer. and after he aliens Part with the Aſlent ot the Leſſor; e may after 


120. a. in 


Dumpor's alien the Reſidue without his Allent, tor all the Condition is gone 
Cue, and he hy this, for it cannot be divided or apportioned, Co. 4. Dane; 
denied the Caſe, Contra, O. 16. Eliz. 334 32. abhud ged. 


Dyer, and ſaid that he thought the ſaid Ciſe in Dyer to be faſly Print:d, for he held it clear that 
it was not Law.-——Cro. E. 816. 8 C. and held by Popham accordingly. —— Mo. 205. Arp, 
cites the Caſe of 16 Eli D. 334. bur ſays, that if any Part of the Land fhall be diſcharged of the 
Condition all is gone, but that it is not ſo where the Perſon is diſcharged of Parcel of the La- 
bour which ſounds to his Eaſe; but Anderſon and Rhodes e. contra in this Point, and yet both 
agreed with him, that if a Subject has a Reverſion ro which a Condition is incident, and grants over | 
Parcel of the Reverſion, or Purchaſes by Surrender Parcel of the Land, the Condition is gone for the } 
Whole; for ſo it was adjudged in one TYinter's Cale and in Somtrford's Catc in Hill. Term 
Hill. 27 Eliz.——— Where one has an intire Condition he cannot by his own Act divide it, but by | 
Act of Law it may be divided, As by Recovery in Waſte, ar Deſcent of Part of the Reverſion in 
| Gavelkind or Borough Engliſh, but not by Grant of the Perſon himſelf; Per Cur. No. 98. pl. 
241. Trin. 14 Eliz.—— S. P. by Roll Ch. J. Sty. 317. Hill. 1651.———S8.C. cited Arg 
Raym. 287. ad finem. and Ibid. 288. cites 14 Car. 2. Gardintr's Caſe, that in ſuch Caſe the 
Condition is gone even in the Queen's Caſe. e. VV 


3. Ik a Man be bound to build an Houſe, and the Obligor dif 

Pak one Poſt, he is Diſcharged of the Whole. 4. U. 7. 6. b. 

4. If a Man be bound to go with A. C. and D. and the Obligor 

diſcharges him from [ going with] D. heſis diſcharged by this from going 

with A. and C. though that which diſcharged is for Advantage, 

B99 for the Condition is entire. Contra, 4 H. 7. 6. b. Per Brian. 
Mo. 205. 5. So Tf the Condition be ro plough my Land in ſuch a Town, and 
 PerPeriam). J diſcharge him of Parcel; this allo diſcharges the reſt. Contra, 4 
$.& char P. J. 6. B. per Brian ME Od 


though I N 
diſcharge him of Plowing one or two Acres, yet he ſhall plough thy Reſidue. 


6. If a Man hath a Power of Revocation, und he by his on N. 
extinguiſhes his Power of Revocation in Parc, ag by levping a Fines 
Part; yet the Power of Revocation remains for the Keſidie, le 
RALLauſe this is in Nature ot a Limitation and not of a Condition. Cb. 


Fol. 472. Litt. 215. Cites the Earle of rewe Caſe in Curia Wardorum, 
A E Palch. 39 Eltz. & Mich. 40 # 41 Elz reſolved, J 


nn * — 1 „ a 93 gb . 


——_— 


t 1 Condition. „ 
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7. Tf A leaſes Land to three Upon Condition, chat they, or any of Godd. 9. 
chem, thall not alien withont Licence of the Leſlor; ànd after one aliens pl 31 C. 
wich the Licence of the Leſſor, this diſcharges all the Condition as made a Li. 


i»4 d . | 
to the other two alla, Cin. 28 Eliz. B. between Leeds and Cromp- 2 that 
ton, adjudged; cited Co. 4. 120. n_——— 


; : 5 3 { TO Em Wes | [who were 
the three Leſſees] might alien; this is a good Licence notwithſtanding the Uncertainty, and thereby the 


have ſeveral Authorities to alien —4 e. 58. pl. 146 Lees v. Lord Stafford, 8 C. adjudged for the Leſ- 
ſce who aliened by Virtue of this Licence. — 8. C cited Noy 32. that the Leſſor licenced A. to alien 
his Part, and afterwards . and C. aliened without Licence, and that the Entry of the Leſſor was adjud- 
ged not law fu becauſe the Condition was entire; and cites 4 H. 7. 9. & S. P. but the Reporter ſays 
Quere if they had made Partition by Conſent before that Licence 8. C. cited by the Name of 
Lylds v. Crompton, Cro E. $16. that it was adjudged that the Leſſor did not enter; for the Condition 
was diſpenſed with before. | | | | | . 


3. Tf the Owner of a Ship covenants with B. that he will receive 


|: ſuch Lading as he ſhall appoint at York by ſuch a Day, and then to go 
| u ich the farit Wind to R. and there to unload and take in other Wares; 
| and after B. diſcharges him from taking in Goods at Y. but that he jhall 
receive his Lading at R. This Diſcharge of Parcel of the Cove- 
nant is not any Otlcharge of the Reſidue. Trin. 11 Jac. B. be- 
tween th and Barnes, Per Curtain, for thele are ſeveral N 
t 9. In Contrat? of 20 l. the taking ot a Bond for 10 /. thereof determines Br. Contract, 
, the whole Contract, and the Iſſue taken there was, that it was tor another Wh 8 85 
K Cauſe. Br. Obligation, pl. 21. cites 3 H. 4. 17. CP or 
I „ CR ne + po he 1 ÿß ß coly Vhhhond cannot 
1 determine Debt of Record, or by ſpecialty, as Bond upon Bond, or Bond of Debt due by Account before 
Auditors. br. Obligation, pl. 23 cites 11 H. 4. 49. . GVV . 
0 10. If a Man makes a Leaſe for Liſe of 2 Acres upon Condition, and 
he alter the Condition is broken, the Leſſor may enter into one Acre only 
A. and wave the Benefit of the other Acre, and yet the Condition is entire; 
, Fer Cotteſmore. C. R. on Fines, 13. cites 1 H. 6. 4. N 
be 11. Three Parceners are, and the one enters and leaſes to me rendring 
rm Rent, and I am bound to pay the Rent, and after the two enter; I torteit the 
by Obligation it I do not pay the 3d Part of the Rent, but by the Entry 
1 | two Parts of the Rent are extincdt. Br. Conditions, pl. 207. cites 20 H. 6. 
Ag 23. 3 5 3 5 | 
the 12. Debt upon a Bond for Payment of Rent reſerved upon a Leaſe for Nears g. on... 
made by the Plaintiff to e Dela, Td 15 7 that 1 * 
the Plaintiff any Thing had, 7. N. was ſeiſed, and had Iſſue the Plaintiſ S. C. 
Jiſ- and two other Daughters, and died; and the Plaintiff entred into all and 
* leaſed to the Defendant rendring the Rent, and he was bound to pay it; 
= and before any Day of Payment the two other Daughters entred Judgment 11 
gor Actio. And the beſt Opinion was, becauſe by the Entry into two Parts 
ing the Rent ſhall be apportioned, and the Defendant has not paid the third 
Nt, Part according to it, therefore the Obligation is forfeited. Br. Obligation, 
pl. 6. cites 20 H. 6. 23, -— „%%% ep 
and 13. For a Bond cannot be apportioned ; for where he is bound in 10 l. 
a, 4 to pay 41. and he pays 3 1. and not 4 1. the Bond is forfeited. Ibid. 
14. Brook ſays it ſeems there, that if the Entry had defeated the Etate 
15 5 Plaintiff in the whole, that then the Bond had been diſcharged in all. 
15. If A. infeeffs B. upon Condition &c to re-enter, there if a Man impleads 
1 B. who vouches A. and fo recovers, or if A. re-enters upon B. without Cauſe, 
ne oi and is imipleaded and loſes, there, in the one Caſe and the other, the 
- be Condition is determined; for the Land is recovered againſt him who 
Co. made the Condition. Br. Judgment, pl. 136. cites 26 H. 8. 
rum, 16. It a Man leaſes Land tor Lite, or Years, rend ing Rent with 8 P Por 
Clauſe ot Re-entry, it the Leſſor enters into any Part of the Land he can- Condition 
„ 70 not fe- enter tor the Rent again alterwards, by Reaſon that Condition cannof be 


apportioned 


Cannot 


Condition 
Dor divided. Cannot be apportioned nor the Renr. Br. Conditions, pl. 193, ls 
Br. Extin- 33 H. 8. and P. 9. E. 4. 1. 


guiſhmenr, 
pi. 49. cites 33 H. 8. 
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17. Feoſſment to two upon Condition to mate an Eſtate back to th, 
Feoffor for Term ot Life, the Remainder over in Fee to a Stranger; one , 
the Feoffees makes an Eſtate accordingly; it ſeemed to ſeveral, that this 5 
good tor the Moiety, becauſe the Party to tne Condition hath diſpenſed 
with the Condition by the Acceptance of the Eſtate. Dy. 69. b. 70. 4. 
pl. 36. Paſch 5 E. 6. Anon. . 
Le. 201, pl. 18. Leſſee for Years has Execution, by Elegit of a Moiety of the Rent and 
ws in . Rever/ion, againſt the __ where the Leaſe was upon Condition. This ig 
Gen Elis a Suſpenſion of all the Condition during the Time of the Extent ; and 
SP. where though only a Moiety of the Rent was extended, yet the entre Cn. 
Debt was 70a was ſuſpended, tor it cannot he apportioned ; Per Curiam. Mo, 22. 
_ recovered pl. 7. Patch. 2 Eliz. Anon. FP, | 0 
_ apainlt the Fes as ng pete | | TT W : 12 
Leſſor, it was held, that the Moiety of the Rent and the Reverſion was extendable by Elegit, and upon 
ſuch Extent the Condition is ſuſpended during the Extent, as well in the Leſſor as in the Party who hag 
the Extent. | RY | 55 | | | | 
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S.P. by tbe 19. If Leſſor recovers Part of the Land in an Action of Ne, or ent 


1 4 ters for Forfeiture into Part for an Alienation in Fee, the Condition re- 


l. 241 mains, as Man wood conceived. 4 Le. 29. in pl. 82. 
Trin 14 1 5 . 8 5 5 3 
Eli and ſeems to be S. C. 8. P. per Periam J. Mo. 203. Paſch. 27 Eliz.— No 114. pl. 25; 


Paſch. 20 Eliz S, P. obiter, by Dyer and Manwood. | 8 
i Parſon leaſed Land, whereof he is ſeiſed in his own Right, and 
| Land whereof he is ſeiſed in the Right of his Church, tor Years, ren- | 
dering Rent, with Clauſe of Re-entry, and dieth ; the Rent fhall go 
according to his reſpective Capacity, and the Condition divided. Per 
3 J ͤä % Ar nn . 
= Ms. $03. 21. So if Part of the Land ſo demiſed be eviiFed, the Rent ſhall be 
A 300 apportioned, and the Condition alſo, Per Jelleries. 4 Le. 28. in pl. $2, 
Elin. 8 P. by Periam ]. 


22. A Man makes a Leaſe for Years, rendring Rent, with Clauſe of | 


Re- entry, takes a Wife and dies; the Wife recovers the 3d Part of th: 1 
Land demiſed for her Dower, now that 3d Part is diſcharged ot the ; 
Condition during the Eſtate in Dower, but the Reſidue is ſubject to 
the Condition; Per Mounſon J. 4 Le. 28. inpl.82 l 

8. P. agreed, 23. Where one has entire Condition, he cannot by his own Ad di- 

* 47 vide it, but by Act of Law it may be divided; As by Recovery in Waite, 
Fliz: B. R. or Deſeent of Part of the Reverſion in Gavel kind or Borough Englith, 4 
| in Dumpor's but not by Grant of the Perſon himſelt. Mo. 97, 98. pl. 241. Trin. c 
| ß. , . ⁊ĩͤ ; 
| verſity D. 309. pl. 75. in Winter's Caſe, ——Godb. 3. Paſch. 20 Eliz. C. B. S$.P.— Mo. 98. pf / 
241. Trin. 14 Eliz. at the End of the Caſe of Appowell v. Monoux, — Co. Litt. 215. a. S. P. a 
24. A. Termor for 20 Years, and ſeiſed of other Lands in Fee, leaſes 10 . 
for 10 Nears, reſerving Rent, with Clauſe of Re- entry, and dies ; Nos kl 
the Heir has a Reverſion for the Land in Fee, and the Executor for the U 
other Land, ſo the Condition is divided according to the Reverhon. . 
)) CT ent Rin TT, : 
| 25. A. has a general Tail in Bl. Acre, and ſpecial Tail in Gr. Actt, and : 
| leaſes both, rendring Rent, and dies having ſeveral Iſ ues inheritabi: ” = 


TIE 3” 4m OT ION. A 
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n — as 


b Tl ; Rob the Condition ſhall go according to the Rent; per Man- 

wood. 4 Le 27- pl. 82. Ws 3 - 
26. It Leilor accepts Surrender of Part, the entire Condition 1s gone, S P. accord- 

{r 'tis his own Act. per Periam |. Mo. 203. pl. 349. Paſch. 2) Eliz, ingly, by 


Eliz.—— Dyer and 
Manwood. Mo. 114. in pl. 255. Paſch. 20 Eliz.—8. P. by Periam, Goldsb, 21.-—), P by Jeffe- 
rics, 4 Le. 28. in pl. $2. 


29. Two Coparceners of a Rever/ion with Condition, make Partition by If 2 * 
Arreement, the Condition is gone. Mo. 223. per Periam ]. ſays it Was EK. 
{> adjudged 4 & 5 Phil. & Mary. But if by Iris the Condition re- Years, re- 
mains; per Auderſon Ch. J. Mo. 205, 206. in pl. 349. Paſch. 2) Eliz ſeroing 

| 2 | | Kent upon 
Condition, ard after they make Partition (as they well may, having the Reverſion and Freehold in 


them) neither the one nor the other ſhall enter for the Condition broken. Per Rodes J. Goldsb. 
22. Trin. 28 Eltz. | N | 


28. A Condition ts an entire Thing, and cannot be divided; as if I 
teaſe 3 Acres tor Years, with a Condition of Re-entry for Nonpayment of 
Rent, and then I graut the Rever/ron of 2 Acres, the Condition is de- 
ſtroy d, tor it is entire, and againit common Right; but in the King's 
Cate the Condition is not deſtroy'd, but remains ſtill in the King. Co. 


A0BES | 


29. So a Condition may be apportioned ly the Ali or Tort of the Leſſee ; Co. Lt . 
As it a Leſſee makes a beoffment of Part, and the Leſſor enters for the For- 1 7 2 © 


: | —— Mo. 203. 
feiture, or recovers the Place walted, the Rent and Condition thall beg p. by 


_ apportioned 3 tor the Leſſor ſhall not be prejudiced by the Ac of the Periam. — 


Leſſee, and no one ſhall take Advantage ot his own Wrong. 4 Rep. 1 - 1 
75 11 | ' | | . | 1 A, ay 333 0 ep. 
20. b. Hill. 45 Elis. B. R. Dumpor's Caſe, alias Dumpor v. Sy mms. $31, a dhe 
DE 1 9 05 1 . End of pl. 37. 
30. [A Condition may be extingniſhed as to one, and in Hſſe as to ano- Sar 239. 
ther] As where Tenant tor Lite ol' a Rent acknowledged a Statute, and ?' 356. > P. 
| pals 8 | „ | by Coke 
releaſes to the Tertenant, the Statute 1s forfeited, it was held that the (. L in 
Rent as to the Conuſee was in Eſſe, per Coke and 2 other juſtices. 4 Le. C. B. in 
235. pl. 370. Mich. 5 Jac: C. B. Anon. 5 Duncomb's 
1 ns | Bs : : | Caſe, and 
| pe | ſeems to be S. C. 


31. If Leſſor grants Rever/ion of Part of the Land, all the Condition'S P per 


is deſtroy' d. 2 Roll R. 332, 333. I fin. 21 Jac. B. R. Anon. Feriam J. 


| EE, SY | 5 | „ee 

in pl. 340 — D. zo. a pl. 75. in Winter's CI, S. P.—8. C. cited per Cur. and admitted —Godb. 
236. in pl. 431. Trin. 21 Jac. B. R.—S.P. Arg. Goldsb. 114. pl.6. Mich. 39 & 40 Eliz.,—— Co, 
Lit, 215.8, 8. P. Es < b N 


32. Covenant to Jevy a Fine to the Uſe of himſelf and Wife for Life, 


= and afterwards made a Leaſe of the Lands for 21 Years, rendring Rent 


every Halt Year, and after the Death of F. &. to pay a Fine of 125 l. by 
5. per Ann. quarterly; Proviſo, that if the Rent or Fine is not paid, it 
ſail be lawful for the Leſſor to re-enter. Afterwards he levied a Fine, 
aud then aſſigned over the Rever/icn. It was objected that the Condition, 
is 1t relpects the Fine of 125 J. is a Condition in Groſs, and not inci- 
nt to che Reverſion, and ſo not transferred by the Aſſignment, but 
that the Condition as to the Rent is transferred; But Roll Ch. J. ſaid 
that a Man cannot by his own Act divide a Condition which goes in 
Veſtruction of an Ettate, and by aſſigning over the Reverſion the whole 
0naraon is gone; and this is not within the Statute of 32 H. 8. to 


vic all the Juſtices agreed. Sty. 316. Hill. 1651, Dekins v. La- 
din, | — 


4 Il. 33. Where 
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33. Where the Condition runs with the Rent, it the Rent is gone the 
Condition is gone. See Tit. Reſervation [N} pl. 6. and the Notes 


there. 
(G. d. 2) What ſhall be a Suſpenſion, 
I. Enant in Tail made a Feoffment ia Fee, and retook Eſtate in Fe, 


and after was bound in a Statute-Merchant, and then made ; 
 Feoff ment in Fee upon Condition, and died; the Iſſue in Tail within Are 
enters for the Condition broken, and was remitted by his Nonage, per 


S. P. per Keble, the Execution of the Statute was ſued againſt the Father of the J. 


nr Fro ſue in his Life, which Execution 7s not get incurred, therefore the Con. 
pl. 249. dition was and is ſuſpended during the Execution; for he who may make 


cites 11H, a Condition may ſuſpend or diſcharge ir, and this is as a Grant to diſ 
7. 21. charge the Land of the Condition during this Time by the Equity of the 


Statute of Anno 1 R. 3. For the Father might have relcaſed the Condi. 
tion, or & if he had taken a Leaſe tor Years eſter, and had granted ir 
over, there, during this Leaſe, the Condition had been fuſpended, But 
Rede contra, But Brook ſays, it ſeems, the Law eis with Neble, and 
not denied but that a Condition may be ſuſpended. Br. Conditions, 
J y ę d ET ono 
2. In Treſpaſs. Tenant in Tail diſcontinues upon Condition, and after i; 
bound in a Statutc-Merchant, and the Conuſee has Execution; the Traant in 
Tail dies; the Condition was performed in the Life of the Feeffor. The Iſiuꝛ 
in Tail may enter, and the Condition is not ſuſpended by the Execution, 
per Brian Ch. J. and his Companions ; but Brook ſays quod mirum! be— 
cauſe it ſeems that the Execution ſuſpends the Condition, and allo tho 


Tail is diſcontinued ; and then if the Heir does not recover by Forme- 
don, or otherwiſe be remitted, the Heir cannot enter. Br. Conditions, | 


pl. 249. cites 11 H. J. 21. 


Mo. 21. pl 3. By Extent on a Recognizance of the Moiety of the Rent and Re. 
25 Trin. verſion a Condition of Re- entry is ſuſpended ; cited by Mead to be the | 


N p. Opinion of the Court 6 Eliz. 4 Le. 28. 


and ſeems 


to be the Caſe intended, and there agreed, and that if the Rent be Arrear he cannot enter into the 


other Moiety.—— Dal. 72. pl. 50. 6 Eliz. S. C. —— The Condition is ſuſpended for the whole, 
though only a Moiety of the Rent is extended; for Condition cannot be ſuſpended tor Part and in Eto 
for Fart Mo. 91. pl. 225. Trin. 10 Eliz ——- 8. P. held, that the Condition is ſuſpended during the 
Extent, as well in the Leſſor as in the Extendor, 4 Le. 201. pl. 522. in Time of Qucen Ei, 


4. A. makes a Leaſe to a Man and a Feme ſole, rendrins Rent Wit 
Clauſe of Re-entry, and afterwards the Leſor inter inarries Wa, the Fen, 
the Condition is ſuſpended. Per Mead 4 Le. 28. 


5. When a Condition is ſuſpended in Part, it is ſ4ſpended in all. . 


8 * * 7 
leaſes for Years on Condition, and afterwards Le confirms Ps Ejrat; 
in Part of the Land for Life, the Condition is gone. Per Harper, 4 Le, 


29, 30. 


Co. Litt. 6. Leaſe was made of Land, Part Borough Engliſh and Part at Cu. 


215.2. S. P. mon Law by Licence of the Lord, upon Condition, that if &c. alte 
; wards Reyerſion of Part deſcends to the eldeſt, and of the other Part! 
the youngeſt Son. Per 2 Juſtices the Law which has ſevered the Re 
has ſevered alſo the Condition; and where one purchaſed the Part oi 
other, he ſhall have Advantage tor one Part ot the Condition as H. 
and the other as Aſſignee. Mo. 113. pl. 254. Paſch. 20 Eliz. 


With 
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- A. makes Leaſe 10 B. rendring Rent upon Condition to pay a Fine 4 Rep. 52. 


| | ; is N : „Mich. 29 & 
en a Day certain. B. redemiſes this Land to A. before or aiter the Day ke 


— 
— 


er Payment of the Fine, this is no Suſpenſion of the Condition becauſe it B R. Rau- 


is Collateral, but it the Condition had been to pay the Fine annually the lin's Caſe 
Nedemiſe Would ſuſpend the whole Condition, becauſe in ſuch Cale it is 8. Comm 


S. C. cited 
entire. Jenk. 254. pl. 46. dy Hale Ch. 


o Aforteagce demiſes the Land to the Mo trazor for Nears. This Demiſe 


does not ſuſpend the Condition; tor the Payment of the Mortgage-Mo— 


ner does not ariſe from the Profits of the Land, and it is a Condition 
Cuilateral, Jenk. 254. pl. 46. 5 : | 5 ; 
9. A. Leaſes to B. 2 Acres for 20 Jears, rendring Rent with Condi- 
tion of Re- entry; Leſſee leaſed 1 Acre/for 10 Tears, and atterwards grant- 
#1 the Rever/ron in the 20 Years in the ſaid one Acre to Leſſor, it was held 


to be no preſent Suſpenſion of the fad Condition, becauſe there was not 
anus Poſe fron. 3 Le. 221. pl. 295, Paſch. zo Eliz. in Cam. Scacc. Bright- 


10. Leaſe with Condition to re- enter fon not repairing &c. The Leſſor, 


veith the Conſent of the Leſſee, builds a new Barn on Part of the Land, 
and the Leſſee takes a new Leaje of the nete Barn. By the new Leaie the 
Condition is ſuſpended ; tor it cannot be apportioned, and the new Leaſe 
is a Surrender tor that Part, Noy 126. Culcoe v. Sharp. 


11. It A. lets to B. tor 10 Years, and B. redemiſes to A. tor ſix Years The Condi- 


to commence in futuro, in the mean time this works no Suſpenſion either uon 15 nor 


of Rent or Condition; Per Car. Vent. 91. Trin. 22 Car. 2. B. R. in e 
the Caſe of Lion v. Carew. öͤͤ;ͤ ng penſion ot 


the Condi- 
o have Profit 


tion ariſes by a preſent Intoreſt paſſed by the Leſſee to the Leſſor, ſo that the Leſſee ought t 
52. b. Mich. 29 & 30 Eliz. 


of it; Adjudged and affirmed in Error. Jenk. 254. pl. 46. —4 Rep. 
Rawlins's Cale. 


Judgment given in that Cale which was upon the 


(. d 3) Revived in what Caſes. 


. IN Debt, the Defendant was bound to the Plaintiff in 100 I. to wake 
I is eld]? Son marry the 1:17 hter of the Plaintiff, and that if he dies 
vefore carnal Copulation, tha: he ſhall make his ſecond Son marry the ſame 
Danghter within var, if the Law of the Church will permit it; and after 


the eldeſt Son married her and died before carnal Copulation, and the Plain- 


tiff obtained a Licence, aud required the Detendant to make the ſecond 


don marry with the Daughter within uus Year, and he refuſed, and the 
Plaintilf ſucd the Obligation; ard they demur &c. For it was agreed 
there, that at the Time &. ©. the making of the Obligation, it was 
not Jawlul that the yourger Brother thould marry her who was the Feme 
b his «der Erothet; and thereiore Quæte if the Obligation, which was 
diſcharged before by the Licence, in as much as the Law ot the Church 
would not permit it, may revive by the Licence obtained after, and to 
be torteired now where it was diſcharged before; For the ſecond Mar- 
e Was Ir prmiffibe by the Lat, but by the Licence which came After; 
For the giving ot the Licence proves that the Law would not ſuſſer it, 
bir the Licence is a Diſpenſation with the Law ; and theretore it ſcems 
27 he Obligation is not forteited. Br, Conditions, pl. 194. Cites 12 
8. 5. | | | 


(H. d) In 


J. Vent. 257. 


S C. cited Vent. 247. per Cur. who obſerved that the Reſolution in that Caſe as 
to Suſpenſion of the Rent was not neceſſary to the 


Extinguiſnment of the Condition, which is entire and not to be apportioned. 
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Wo. Condition. 


Tout Temps 


SeTi. (H. d) In what Caſes, after Refaſal, he ſhall lay 


peilt, per Uncore Prijs. 
Cu. | | 
*gRep. 1. X Man bound in 20 Quarters of Corn, upon Condition [ropay 
94 {A tor 10 Quarters, It it he retuled ar the Day, he may picad it. 


And it is a without laying uncore priſt. Co. 9. Tote 79. for it is Bonn Pr 


_ Charge to 
the Oblizze kitulrum, f 28 Y. 8. 25. 154. 
to keep it, | | | | ; | | | . i | 
and ſays, that ſo it was held in 28 H. 8. in C. B. as Cartel has reported. Ibid. 59. a. b. C0 5 
207. a. S. P. accordingly. 5 : V 
+ D. 24. b. 25. a pl. 154. Hill. 28. H. 8. cites Trin. 12 H. S. Rot. 542. Bric head v. Wilſon 8 0 


adjudged for the Plaintiff; for that the De fendant ſhould have pleaded tnat he was Uncore priſt tg 
deliver the 10 Quarters. : | 9 


* 
itt. 


S. P. becauſe 2, A Man bound in a Statute, Recognizance, or Obligation, deſes. 
840 rag ſanced tor a leſſer Sum; the Dbligee reiuted ar ine Day, it is gone for 
Sum contain- ever. Co. 9. PHeytoc 71. U. . 85 8 
ed in the O. V . | Cons 
ligation &c, it being contained in the Defeaſance made at the Time, or aftet the Obligation Stute Or 
Recognizance. Co. Litt. 207. a. By the Tender in ſuch Cre ke ts diſcharged ot all; H other. 
V iſe it is of an O ligation with Condition to pay a leſs Sum, Cro E. 755 pl. 16, Pa ch. az, Eli: C. . 
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| Cotton v. Clifton. — In the Caſe of a Defeaſance the Sum is collateral, and that is the Redtbn ther if 

| the Obligor tenders at the Day, and Obligee refuſes it, that it is loit for ever, 9. Rep, 54. b ard des 5 
| CC | 9885 | 3 | 
1 F. In Debt upon Obligation upon Condition, that if the Defendanr, 
5 by and within the Feaſt ot St. Bartholomew, or before the Feaft, deliver | 
WW 40. Cloths to the Plaintiſf, the Plaintiff paying to him 101. tor every, : 
Cloth immediately, that then &c. and that in the Vigil of the Fealt, - { 


the Detendant came to the Plaintiff's Houſe, and there was ready to 
| have delivered &c. and the Plaintiff, nor any for him, were not ready 
to pay him; Per Choke, you ought to {ſay thu you was there all the 
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| Day, and the Plaintiff, nor any other was ready to receive it, and that = 
he is yet ready, which all the Jultices agreed, by which he ſaid accor- 
| dingly. Br. Conditions, pl. / eites 21 E. 4 $2, | 
43. In Debt upon Obligation, the Defendant Pleaded that the Plaintif 3 
by Deed indented betwixt them Covenanted that the Defendant paid bin | 
50 l. at Mich. the Obligation ſhould be void, at which Day he tendrl 2 
the Money, and the Plaintiff refuſed it; the Court held the Plea gd * 
without ſaying uncore priſt; tor the Indenture of Deleaſance is a Col- q 
lateral Covenant, and not Parcel of the Obligation, as the Condition L 
indorſed is; Per Dyer, Mo. 36. 3. pl. 119. Trin. 4 Eliz. 1 
This is to F. In all Caſes of Condition for Payment of a certain Sum in Gris, : 
be underſtood touching Lands or Tenements, it lawful Tender be once retuſed, he which 6 
_— ought to render the Money is of this quit and fully diſcharged tor cet wh 
"andere the' e JO and... ITS „ 
FTT 1 3 8 
of this di/charged for ever to make any other Tender ; but if it were a Duty before, though the Feet 
enter by Force of the Condition, yet the Debt or Duty remained ; As if A. borrows 150 J. of 6. and of 
after mortgages the Land to B. upon Condition for Payment thereof; if A. tenders the Money to g Fe 
and he refuſeth it, A may enter into the Land, and the Land is freed for ever of the Condition, 9 ſel! 
yet the Debt remaineth, and may be recovercd by Action of Debt. Bur if A. without any Lon, it! 
Debt or Duty preceding, infeoff B. of Land upon Condition for the Payment of 1091 to b. in Net? 
of a Gratuity or Gift, in that Caſe if he tenders the 1001 to him according to the Condition, 5 165 
refuſeth it, 6 hath no Remedy therefore; and ſo is our Author in this and his other Cates of ile N- 8 
ture to be underſtood. Co. Litt. 209. a. b. | | 7 Fer 
Ibie 
9 
p {| 2 
0 


Mo. 205. —S. C. cited by Periam J. Gouldsb. 21.-—-S. C. cited 3 Le. 144. pl. 178 


| mainder which he hath created. 


—_— 
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— 


Condition. N 


(J d) Mat Things xi deſtroy a Condition; 
. and what not. 


Acts by the Reſervor. 


1. I 14. Eliz. 209. 75. agreed per Curiam that by the Grant of * D.308. b. 
| J* the Reverſion ot Part of the Lands upon a Leaſe tor Years, Winter's 
on which a Rent upon Condition is reſerved, all the Condition is con- © 


ſe. 
minded, becauſe it is penal, and therefore cannot be divided; and Co. Lin 


he muſt deſtroy his own Grant if the Condition ſhail remain, al- 8 
though alſo this Condition was reſerved upon ſeveral Rents. C0, 5. — 15 
+ Knight 55. b. reſolved, | 15 Marg 


5 Po | ins mee loops S. C. cited 
Godb. 336. pl. 43 .. C. cited And. 174. in pl. 211 —5$. C. cited by Anderſon and Rhodes. 
+ And. 173. pl. 211. Knight v. Brech S. C. & S. P admitted per Cur. 
& 8 P. admitted per Cur, 

124. pl 145. Knight v. 
B. R. Anon. 8. | 


Mo. 199. pl. 349. S. C. 
Gouldsb. 15. pl 14. & 19 pl. 1. S. C. & S. P admitted. — 3 Le. 


3 Le. 
Beech. S. C. & S. P. admitted per Cur— 2 Roll Rep. 332. Trin. 21 Jac, 


2. Co. 5. Knight 55. b. reſolved, [if the King grants Part of the Re- Mo. 203. 
vertion, His Patentee ſhall not take Advantage ot the Condition, blit on 1 P. 
the King by his Prerogative map, becauſe it remains in him. ht and 

5 „„ JJ «Swag 
that the Condition was gone, but by Anderſon and Rhodes e contra, and at length the indham 


I | | Cauſe was end- 
ccd by Agreement. — And. 174+ pl. 211. S. C & S. P. argued.-— Gould). 15. pl 14 S. C.- | 
| 2 Le. 124. pl. 158. S. C.—— Co. Litt. 215. a. S. P. that in the King's Caſe the Condition is not de- 


z. Ika Man leaſes for Life upon Condition, the Remainder over, the See (P. d) 
Condition is deſtroy d, becaule otherwiſe he ſhall deſtroy the Re-? ers: 
. | | DE bY Notes there, 
4. So if a Man deviſcs for Lite upon Condition, the Remainder to See (P. d) 
another; this deſtroys the Condition. 29 All. 17, Co. 10. Ma. bl 3 . the 
Port. 40. b. and there 41. b. he cites * 4 Ma. per Curlam. Contra 2% ge 
2 Md. 127. 52. becaule it is made at the ſame Time. Cie.. 
5. Ik a Man leaſes tor Years upon Condition, and aſter leaſes for 
Years by Indenture to another, to commence preſently, this ſecond 
Leaſe hath not giwen away the Condition, for it is but by Eftoppel 
between the Parties. Paſch. 41 Eliz. B. R. per Curtam., 
6. If a Man ixfeoff's nie upon Condition to pay him 10 l. ſuch a Day, or to 


be- ener, and I leaſe the Land to him rendring Rent, and at the Day I do 


* 
nt pay the 10 l. now he ſhall retain the Land, and the Rent reſerved by 
me 15 extinct ; per Brian Ch. J. Br. Conditions, pl. 167. cites 20 E. 
LIKE he Wo FR 

7. But if a Man makes Feoffment in Fee, rendring Rent, with Clauſe 
0! Re-entry for Non-payment, and the Feoffee re-infeofſs the Feoffor, the 
Feoffor cannot re-enter for Non- payment ot the Rent, becauſe he him- 


felt has the Land our of which the Rent is iſſuing ; bur that otherwiſe 
bis of a Sum in Groſs as above; per Brian Ch. J. Br. Conditions, pl. 
167. cites 20 E. 4. 18, 19. _ 


9. And the Law ſeems to be the ſame of a Teaſe made alter by the 
Ferflee to the Feoff / 4 6 | : 


bs or tor Years or Lite, tor hereby the Rent is ſuſpended. 
Ibid. per Brooks, 127 5 — 


9. In Debt, the Maſter and Brothers of St Bartholomew of London 
0 314xted to J. S. tor his Lite ſuch Corody &c. faciendo talia ſervitia as 
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N. dad others did, and the Craxtee leaſed to the Maſter and Prot her; fer 
7 Fears, rearing 101. Rent ; The Grantee brought Debt, and the Gran. 
tor ſaid that the Plaintiſi has not done the Services; and the Plaintiff 


ſaid that he is excuted by Reaſon of the Leale to che Grantor, which j; 
a Suſpenſe, by which it was awarded that the Plaintiff ſhall Jof- his 
Rent and the Corody. Br. Conditions, pl. 167. cites 22 E. 4. 1). 

10. If a Man mortgages his Land pow Defeaſance of Re-payment to fe. 
enter, and the Bargain to be void, and the Vendee leaſes his Land 7g the 
Vendor for 10 Tears by Indenture of Detealance, and further grants 15 
him that if he pays 10207. within the ſaid Term of 10 Vears, that then 
the Sale hall be void &c. and the Leſſee ſurrenders the Term, yet the 
Tender of the 1000 |. within the 10 Years is good, becauſe the 10 
Years is certain ſo the Leaſe is ſurrender'd or torteired ; and e contra 


it it was to repay within the Term aforeſaid, without theſe Words (19 


| Years.) For ta the one Cafe the Term, viz the Leaſe is a Limitation ot 
che Payment, and in the other Caſe the 10 Years. Note a Diveriity, 
Br. Conditions, pl. 203. Cites 35 H. 8. f 2 


11. Leaſe tor Life reſerving Reut, and for Default a Re. entry, the Re. | 
mainder over in Tail; this Remainder does not deitroy the Condition, be. 


cauſe it was made all at oue Time. But when Condition is once annexed 
to 4 particular Eſtate, and after by other Deed the Reverſion is granted 
by the Maker of the Condition, now the Condition is gone. I). 12», 
pl. 53. Hill. 2 & 3. P. & M. in Caſe of Warren v. Lee, 


A Condi- 12. A. leaſes a Houſe and Lands to B. and rakes back a Leaſe of Part, 
tion muſt and alter Part of the Rent is behind, and A. enters into B.'s Parc tor the 


be exit (Condition broken. Adjudg'd that the Condition ts gone and void by 
where Pare 7 . ___ 8 NR 28 Py OO 7 . 
of the Thing A's faking a Leaſe back of Part, becauie a Condition is ſpecial and er- 


% - 


 femiſed cones tire, and not co be ſevered. Owen 41. Hill. 26 Eliz. Brirmaa v, 


ro the Lefſor, Staimlord. 


is annexed to ſuch a Rent in Quantity; for if the Rent be diminiſbed the Condit'on muſt fail. per Hue 
Ch. J. Vent 293. Mich. 24 Car. 2. B. K. in Caſe of Hodgskins v Robſon and Thornborough. 


Tc Caſe was, viz. A Copynolder made a Leaſe for 16 Years, rendring 201. Rent. Leſſee made a Leaſe 


of Part of the Land f 10 Years without any Rent. The laſt Leſſee aſſigned hin Term to the ſirſt Loſer. 
All the Court agreed that the firft Leffor ſhall have all the Rent agaiuſt the Leſſee, and he nothing 
againſt his Under-Leſſee, becauſe he reſerved nothing, nor ſhall the Under Leſſee have any Thing 
. = 


ainſt the firſt Leſſor for the ſame Reaſon. 2 Lev. 143, 144. Trin. 27 Car. 2. B. R. Hodgſon v 
hornborough. 7 i 3 5 „ 


leaſes to B. all his Right, yet the Condition remains. 2 And. 84. Mich. 
39 & 40 Eliz cites the Caſe of Denham v. Dormer. 


O. 116. 14. A Leaſe was made for Tears upon Condition to be performed by tht 
ad- Leſſor, and before the Time of hy; had ee the Lefſor leaſes it to a Stranger 
ondition. It was objected that vF ma- 


us for Years, and then performs the 


king this 2d Leaſe the Condition was diſpenſed with; bur all the 


Court e contra; for the Eſtoppel is only between the Leſſor and the 2d 
Loeſſee, and adjudg'd that the Leſſor's Entry was la wful. And Cole 


Att. Gen. being in Court faid it was a clear Caſe. Cro. E. 665. pl. 16. 

Paſch. 41 Eliz. Ferrers v. Burrough. 3 end is wha 
15. But it one makes a Feoffment on Condition, and afterwards levis 

a Fine to a Stranger, the Condition is gone. Cro. E. 665. pl. 16. Pak" 
1 Eliz. in Caſe of Ferrers v. Borough. 


Godb. 336. 15. Leaſe tor Years rendring Rent with Clauſe of Re-entry, Liſe 


+ 1 0 aſſigned all his Teri in one Part to one, and in another Fert to another, 619 
worthy, Left a Part to himſelf ; Leſſor levied a Fine of the Reverjion of the , lle! 


B 7. F. The Rent is Arrear. The firſt Leſſee paid all the Ret. The Rent 
and agrecd is Arrear again. The Aſſignee of the Leſſor demands the Rent and en- 


dy He. ar ters. Per tot. Cur. his Entry is lawtul ; for the Leſſee by the a 
— 6 0 or the 7 
ie Condi. tionment of the Land cannot deſtroy the Condition, though true f 


13. A. gave Land upon Condition to B. and afterwards A. by Fine te. 


SY IY-* 


I | 
Y 

H 
3% 


- agreed. 
Tac. B. between Pecland and Fettis. 


| Leaſe for Years is made, it ſuſpends Quoad the Term, but after it 13 good, — 


— — — — — on 


WV ; 207 


Corr 


— -——_— A— — — N 


ir the Leſſor grants the Revertion of Part, all the Condition is deſtroy- tion was not 
ed, and the Acceptance of the Rent is not Material. 2 Roll. Rep. 3 ys, Does by 
Trin. .21 Jac. B. R. Anon. | | , e- 


3 | ing the Act 
of the Leſſee himſelf and fo no colour to deſtroy the Condition. Palm. 382. S. P. or a Leaſe 


bade by Fitz Williams, and ſeems to be S. C. and for Non- payment the Grantee entered into the 
Whole and held lawful; for the Law by Apportionment of the Land cannot deſtroy the Condition, 


Leſſor may by Grant of Part of the Reverſion, aud Chamberlain J. ſaid it had been ſo adjudged 
before in this Court. | | | | 


(K. d) Deſtroyed or ſuſpended by] AA 
= N 14 Elt3. 309. 75. Per Curiam, if the Reverſion of a Leaſe P. 208. b. 


* for Years be ſevered in any Part, the entire Condition re. . 
ſer bed upon the Leale for Bears ſhall not be deſtroyed, if the Se- „ 
verance be by Diſcent, Eviction, or Act of the Law; other wile by 
the Act of the Part. : or . 

2. Tfa Ban makes a Feolment to the Uſe of himſelf for Life, the Mo. 788 pl. 
Remainder to another fc. with Power of Revocation, and after 1877 OR. 
makes a Leaſe for wears; he cannot alter revoke during the f , pie 
Leaſe. Palch. 3 Jac. berweea 2coland and bettis, Per Curiam, tis. s. C. 
| 33 8 3 - Coke Ch. ]. 
. Bur aſter the Leaſe expired he may revoke, Dubitatur, P. 3 held that he 
185 e 5 may revoke 

| for all ex- 

ff JJ oi nds RE : cept the 

Term; and that if one makes a Conveyance with Power to make Leaſe, and with Power of Revoca- 
tion, if he makes a Leate he may revoke for the Reſidue; bur he ſaid the Doubt here is, where he 
has no Power to make Leaſes and yet he makes one; the Court were divided in Opinion. Mod. 

114. pl. 13. Hale Ch. J. cited 16 Car. Snape v. Sturt, that if there be a Power of Revocation and a 


* 


(4.16) (D) & (E) 


4. Leaſe for Years, Proviſo, that the Leſſee his Executors or Aſſigns, 
ſhall nit alien nor grant over the Term without Licence of the L 


| | | f or, but only 
| 7 one of the Children of the Lefſee ; The Leſſee died, and hi 


'e L s Executor 
granted the Term to one of his Sons. Brooke, Browne and Dyer held 
that by the Grant to one of the Sons the Reſtraint was not determined, 


aud that the Son could not grant over to a Stranger without Licence; 


but Stamtord and Carline e contra. The Reporter adds, Sed quzre hoc, 
and alſo quære it this be a Condition or only a Covenant; tor it was 


not agreed as to that Point among the Juſtices, D. 152. a. pl. J. Mich. 
4&5. P. & M. Anon. e N 


| 5. Leſſee for 100 Years leaſes for zo Years with Clauſe for Re- entry. 


The firit Leflor grants the Reverſion in Fee, and Attornment was had 
accordingly ; Grantee purchaſes the Reverſion of the Term, he ſhall neither 
bare the Rent nor Re- entry; tor the Reverſion of the T erm, to which it 
was incident, 7s extinct in the Reverſion in Fee. Mo. 94. pl. 232. 
Paſch. 12 Eliz. Ld. Treaſurer v. Barton. 


6. Condition was that a/l Aſſurances ſhall be to the Uſes of the Inden- Jenk. 252. 
ture; this Condition is not extinguiſhed by a Fine; but without ſuch bl. 43. S. C. 
Agreement Condition ſhould be extinct by Fine, or Feeffmeut, or b the 3d. Re- 
'eneral F . k 7 3 b b _ R . 0 0 ut ion aC- | 
8 atry into a Farraity, or by being Reſcei ved generally. Mo. cordingly — 
106, pl 105. Mich. 17 & 18 Eliz. Andrew's Caſe. 2. Rep 52. 


b. S. C. 
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Jerk. 253. 7. A. infeuſed B. on Condition t convey it to A. fir 15 i. 
pl. 49 S.C. „inder to A's. eldeft Son in Fee; A. takes the Profits, and 22 1 
Land to C. for Years by Indenture, and yet continues the poſleſſion. 
Reſolved, that A's. taking the Profits, and making à Leaſe for Years 
was a Diſſeiſin to B. and ſuſpended the Condition during the Term 
2 Rep. 59. b. Mich. 40 & 41 Eliz. B. R. the 2d. Reſolution in Win. 
nington's Caſe. e — 
8. A Termor for Years granted his Term to J. S. npon Condition, that 
if the Grantee did not Neariy pay to R. 10 J. that the Grant ſhould be 
void, and after the Grantor made the Grantee Executor and died. Per 
Popham and Gawdy, the Condition is extinguiſhed, but Clench and 
Fenner, e. contra. Goldsb. 181. pl. 117. Hill. 43 Eliz. Tutball v. 


Condition. 


3 


= Smote. 25 1 | | 9 1 85 | 
Per Do- 9. A Condition is annexed to 2 Acres, 1 Acre is evicted by an Eign > 

Roll Nah. 2 the Condition is gone. Per Haughton J. 3 Bulſt. 60. Inn. 
, e e 5 8 ; 


(L. d) Into what Thing the Entry may be for the 
J) é 


1. FF a Pan leaſes two Mills upon Condition that if the Leſſte 
leaſes them, or aſſigns either of them to anotyer, it ſhall be lu. 
ful ro him to re- enter; if he leaſes one, the Leuor may enter into 
both, for the Condition goes to both. 38 E. 3. 34. 
Le 292. pl. 2. Lands were given 2 Tail upon Condition if the Donee, or bi; 
400. Anon. Heirs, diſcontinue the Land, the Donor thall re-enter ; the Done hath | 
8 = States . 2 Daughters and dies, the Daughters have iſſue 2 Sons ; and Die; 
. of the Sons diſcontinues the Land to another; and it was held by the | 
Daughters Court to be a Breach of the Condition. Cro. E. 35. pl. 2. Mich, 26 
levied a Fine and 2) Eliz. Br. R. Croker v. Trevithin., 3 


Sur Conu- | 5 | | | | 
ſary de Droit Come ceo &c. Clench ] ſaid that the Words are (or any of his Heirs) and therefore | 


it is a Forfciture, quod fuit conceſſum Per tot. Cur. And Judgment accordingly. 


3. A Leaſe was made 7o 2 for Jears upon Condition that they, nr 
either of them, ſhall alien any Part of the Land, without Aſent of it 
Leſſor ; they make Partition, and one alieneth his Part, this is à For- 

teiture of the Whole. Cro. E. 163. pl. 2. Mich. 31 and 32 Eliz. C. 
CC 


—— — 


1 - » ** 
K — 


3 


(M. d) At what Time he may enter for the Condition 
VVV 


Cro. C. 273. 1. IF A, make a Feoſfment of the Land to J. S. in Fee upon G 
.Þ! 0M dition that if pays 101. to J. S. the firk of May, 6 Cal, ty 
5 b bar it thall be lawfull for him to re-enter, and after he pays the 12 
S. P does fore the Day, (cilicet, the firſt of April, and J. S. accepts it; than, 
nor appear. this is a good Performance of the Condition, inaſinuch as 4%. 
Jo. 3-6. pl. ment before the ap is ]Payment at the Dap, pet A. cannot tete 


877 dender and reveſt his old Eſtate by Force of the Condition cill ©! be 


appcar, : | 


ouſted hi 


Teme entered upon D. 16 Years after, and the Entry good, for it is ad- 


broke, 21 E. 4 56. 


JE: a. » hs 
„„ — 
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lar, becauſe the Condition does not give him Power to ro enter 
till the lad Oay. Mich. 8 Car. B. B. between Byrgoyne and Spur- 


geld by 23arkly, in the Cale of a Surrender of a Copy-hold. 
e. p Athle the Jury {aid, that A. /ea/ed ro B. upon Condition, that 


— 


if A. er bus Heirs pay to B. or his Heirs 10 l. within a certain Time, that 


he ball re-enter, end if he does not pay within the Time, and B. pays hint 


10 J. within another Term after, that then B. ſhall have Fee, and A. nor B. 


des not pay, and A. re-enters, and after that both Days were paſſed B. 
m, and A. brought Aſſiſe, and took nothing by his Writ, be- 


cauſe ir ſeems that B. has Frankrenement tor his Lite by the firſt Live- 


ty; tor A. cannot re-enter, becauſe he did not pay, and B. cannot have 
Fee becauſe he did not pay. Br. Conditions, pl. 102. cites 12 All. 5. 


z. In Aſſiſe a Fee was ſeiled, and infeoffed a Man, who had a keme, Br. Condi- 
hen Condition that he ſhould marry her. The Feoffce infeoffed A. who in- Tonk, 2 
feſted B. who infeoffed C. who inteoffed D. The fr/# Feoffee died; The 88 yi 
mi:red a good Condition; For though the Feoffee cannot marry at the 
Time of the Feoffment, yet it may be that his Feme ſhall die, and then 
he might have married the Feoftore!s, and therefore a good Condition, 
and the Entry lawful. Br, Conditions, pl. 119. cites 40 Aff. 13. 


4. Note, by three Juſtices, that it a Man covenants with C. that cer- 


tain Recoverors ſhall ſuffer him to take the Profits of ſuch Land till F. 1 
ty him of too J. There C. hall rake the Profits till J. pay him 100 J. and 


the Prolits ſhall not be taken as Parcel of the 1001. Contra Shelley, 
but he did not perſiſt ſtrongly in his Opinion. Br. Expoſition, pl. 1. 


cites 27. H. 8. 5. | | mg, 
5. The Condition of a Feoftment was to pay 201. at Mic haelmas, and 

ſo every Year, and after ſuch Default the Feoff ment to be void. Ruled by 

the Judge, that it is uncertain in this Caſe when Re-entry ſhall be made. 


= (dayt. 86. pl. 145. Summer Aſſizes, 16 Car. before Foſter J. Fall's Caſe. 


See Tit. Co- 


the Notes on 


(J. d) Mo may enter for the Condition broke. ban 
5 „„ „ Stat. 32 U. 
8. cap. 34. 


1. IF a Feoffinent be made upon Condition to infeoff a Stranger, But it ſeems 


J and the Feoffce does not perform it, the Stranger cannot enter *\{cwhere, 


lor 5 DEEP of it, becauſe he is a Stranger to the Condition. 


infeofts an- 
other to in- 


1 . | . SE FTI 1 os feoff thefirſt 
Feeffor, and the Feoffee offers to him, and he refuſes, there the Feoffor cannot re-enter 


; for there is 
* . i ee — - o . , 
Helault in him. Contra in the other Caſe ; there is not any Default in the Feoffor when the Stranger re- 


iuſed; Per Newton and Paſton J. and Fulthorpe J. accordingly, and ſo 3 Juſtices in one Opinion, and 
none to the contrary but Forteſcue Serjeant ; Quod Nota. Br. Conditions, pl. 53. cites 19 H. 6 be. 
Gita Man infeeffs J. S. upon Condition that if J S. do not pay 101. yearly to a Stranger, that then 


the Stranger may re-enter, and it is by Deed indented, and nr 


the Fecffor may enter, but not the Stranger; Quod Nota. Br. 
lib 2. fol. 94. | En els 


2. But in this Cale the Feoffor himſelf may enter for the Condition 8 P. for ir 


4 K d 3. Ie 


F. N. B. 205. : 


that if a Man 


S. does not pay the Stranger, there 
nditions, pl. 205. cites Doct. & Stud. 


appears that 
Ky LR | ED 1t was not 
: Fern - the Feoffor that the Feoffee ſhould retain the Land. Br, Conditions, pl. 55. cites 19 H. 
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Condition. 


| . EEE 7775 
3. De in Remainder cannot Enter for a Condition broke by the 1... 
© ticular Eftate, 29 Alf. 17. the par: 
The Aliena- 4. Tf the King's Tenant aliens upon Condition, and dies, his He; 
223 7 in Ward to the King tor other Land, the King may enter in the Bi = 
the King, Df the peir for the Conditiou broke, 18 Al. 18. adzudged Log 
and the Con- Clif or 4 Caſe. | | | | : 
dition was to NOT 
re-infzoft the Tenant. Br. Conditions, pl. 105. cites S. C. Co. Litt 222 a. b. cites S. C 

2 Rep. 80 a. b. cites 8. C. and the Reporter adds his Obſervations uoon it. —— Tenanr of. U 
infcofted A to re- infeoff him or his Heirs, and died before Re- infeoſf nent, his Heir beine within A. 
and this was found by Office, whereupon the King ſeiſed for the Condition. Br. Conditions F Aer, 
cites 42 Aſſ. 6. | 55 1 5 e Pl. 229. 


© 
4 8 . 


Be nl. 5. Tf the pag Tenant aliens in Fee upon Condition, and dies his 
nons, p Heir within Age, the King may enter in the Right of the Heir for the 
ces8.C. Condition broke. 1) Al. 6. e Petty 
„ | | 5 


Nota, that this was by Entry deſcended , and yet the Feoffment wit by Licenis'af the lg thaw: 


ideo Legem. 


Mo. 525. pl. 6 Tf a Man leaſes for Y ears, upon Condition if the Rent he arrear 


694 Davy 'v. thar the Leaſe thall ceaſe, and then grants over the Reverſion, and af 


* Fol 474. (er the Condition is broke, the Grantee of che Reverlion may enter 
CN. into the Land, for the Leale * 18 determined before Entry bp the 

Mathews reach of the Condition. 5 D. 4: El. B. RN. between Darcy and 
and Binfield, Mat herbe. oh 5 e 


S C. but . V ET 1 
ſtates it, that A. ſeiſed for Life of his Wife made a Leaſe of a Mill to B. the Defendant in Eject vent 


for 17 Tears, who afterwards aſſigned the ſame to C. for 14 Years, rendring yearly 3 Buſhels of Meflyn 
and one Buſhel of Wheat every Saturday, and if any Part thereof Iheuid not be paid the Leaſe [bould ceaſe. : 


B. enter'd and was poſſeſſed, and C. being poſſeſſed of the Reverſion by Deed- Poll, grantea all lis Reverjim 


& totum ſtatun EF intereſſe to D. to vhom BÞ attorn'd. D. demanded the Rent, and for Non-payment en- 


ter d. Clench, Gawdy, and Fenner (abſente Popham) agreed, that by the Common Law che Aﬀignee 
de toto Statu ſhall take Advantage of the Ceſſer of the J erm in Eſſe, and mike Demand of the Rent, 
if the Grant de toto Statu be by Writing and Attornment had, and youch'd 11 l. 7. and Smith b. 3 


tapleton, in Plou den. And they all, (abſente Popham) agreed, that by the Stat. 32 H. 8. tne Gra 

4 — Reverſion of the Term All have Bene fit of the Cosdition . to the ö r ar 
out of the firſt Term, and this by reaſon of the Words in the Statute, viz. that the Grantees, their Execu- 
tors &c. and therefore it was adjudged for the Plaintiff.—Cro. E. 649 pl. 40. Davy v. Matthew, 8 C. 
and Clench and Fenner held, that in this Caſe the Grantee ſhall take Advantage by the CommonLau; for 


the Eftate ſhall ceaſe without Entry, becauſe + beginning by Parol it may fo determine; but it he cannot | 
dy the Common Law, he may clearly by the Statute, for by that Leaſe made the Leſſor has theRever- 


ſion, and the Grantee has that Reverſion and Rent, and is within the Intent of the Statute 32 H. 8. for 
he has the entire Reverſion, and Gawdy was of the ſame Opinion as to his being within the Statute; 


but he doubted whether he might by the Common Law; wherefore, Popham abſente, it was adjudg'd 


for the Plaintiff. ——— But in this Caſe, if the Leaſe had been for Life upon ſuch Condition, the 


Grantee ſhall not take Advantage of the Breach of the Condition, for this is but avoidable by Entry 


after the Condition broken, which cannot be by the Common Law transferr'd to a Stranger. 8 Rep. 
95. b. Trin. Jac. per Cur. in Manning's Caſe. —— 10 Rep. 48. b. SP. 


Quere what this Means.] 8 


5. Aſſiſe; Feme Tenant in Tail after Poſſibility of Iſſue extindt, . 


ver ton to R. in Fee, takes Baron; the Baron and Feme alien to him in Re- 


verſion, rendring Rent for Life of tbe Baron by Deed indented, with | 


Clauſe of Re-entry for Non-payment within 8 Days. The Alience aliens 
over, . The Rent 1 The Baron and Feme entered for the 
Rent arrear, and the Entry adjudged lawful becauſe ot the Rent ar- 
rear, and not becauſe of the Alienation of the Alienee; and it cannot 
be adjudged a Surrender, becauſe it was made by the Baron for his 
Lite, and the Feme may ſurvi ve him, and it cannot be ad judged Aliena- 
tion to the Diſinheritance & c. for it was made by Aſſent ot him in Re- 


verſion, and it is not a Diſcontinuance, becauſe it is made to him in Re- 


verlion. Br. Conditions, pl. 112. cites 29 Aſſ. 64. 5 
8. Bari 


of the King 


eſſer Term derived 


W DD Aw oat 2 


5 | Land ſhall remain to a Stranger; the Donee aliened in Fee, and had Iſſue 
er- and died, and it was held a good Condition as to the Donor, if he had 
ſor | 


9˙4 . n 
A cannot be reſerved nor appointed to a Stranger quod nota, and ſo, per 
try Frowicke, the Condition in the principal Cate cannot make the Land to 
Nep. 


4. that if the ſaid Prior, or any of his Brothers there being Commanders, would 
with inhalit in it, that then the ſaid M. P. and his Aſſigns vblige themſelves by 
lens the ſame Indenture, upon a Year's Warning, to remove or give Place to the 


u- at the Tine of the Demiſe was made Prior, and was alſo Commander, by 


his the Prior entred, and it was in Ofieſtion whether the Prior may be Com- #2 0 
ns Vander alſo or not, and if a Man may give Place to a dead Perſon as the fl i 
Re- Brethers were ? But this was not much weighed &c, But the Queſtions l 


Re- were, Whether the Words above were a Condition, and if it be a Con- 


* ihe Succeſſor it it be a Condition, becaule the Indenture ſpoke only ot the 


+ aq. o k «+  » - " 4 
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Condition, 311 

8. Baron ſciſed in Fure Uxoris tnfeoffed F. S. upon Condition to leaſe to oy Entre 

lim and his Feme for Term of Life, the Remainder over in Tail, the Re- ol Na 
mainder 74 Fee to the right Heirs of the Baron. | The Baron dies. F. E by 

leaſed to the Feme for Life, Remainder in Tail, Remainder to the right Heirs the Re-entry 
it the Feme. The Heir enzer'd for the Condition broken, and the Feme the Diſcon- 
enter'd upoo him, and per tot. Cur. preter Cheynie her Entry is con- nude is 


* 
* „„ 


— * 
. _ 


nnn 


n . | . 
geable. Br. Conditions, pl. 71. Cites 4 H. 6: 2. 3. | handy iroed 
3 3 FS 33 Re-entry | 
to the Fee Br. Diſcontinvance, pl. 8 cites S. C. — 8. C. cited 8 Rep. 44. a. Co. Lit. 


202. 4 § P. and when the Heir has entered for the Condition broken his Eſtate vaniſhes, and the Eſ- 
tate is preſently veſted in the Wife. — Ivid. 236. b. S. P., | 


9. If A. infeofls B. upon Condition to re-infeoff” him in Fee, and A. 

dies, vet B. ought to inſeoſ the Heir of A. and it B. had tendered Feolt- 

ment to A. and he retuſed, and died, yet the Heir of A. ſhall make Re- 

queſt, and ſhall have the Land; Quæte inde, where xo Lime is limited. 

br Conditions, pl. 55. cites 19 H. 6. 67. 73. 76. 5 E 
10. Ita Man /eaſes Land tor Term of Years upon Condition that if There is a 
he does not go to Rome by ſuch a Day his Eftate ſhall be void, and the Leſ- e ſit7 
for grants the Reverſion over, the Tenant attorns, and after he does not go dee 5c png 


| | | | Pe » Condition 
the Grantee may enter. br. Conditions, pl. 245. CItes 11 H. ». 17. anne xed to a 
11. Contra if the Condition was to re-enter, Ibid. 1 | Freehold, 
12. But of a Thing void Purchaſer may take Advantage, and the ſame er to a Leaſe 
| : ya 5 5 8 for Years ; 1 
of Leſſee tor Term of Lite. But Brook ſays Quære inde; for, per For if a Man 
promley Ch. J. 2 M. it is not void till an Entry. Ibid. make a Gift 
| SES x | | in Tail, or a 
Leaſe for Life upon Condition, that if the Donee &c. goes not to Rome before ſuch a Day, the Ge 
&c ſhall ceaſe or be void, The Granree of the Reverſion ſhall never take Advantage of the Condi- 
tion, becauſe the Eſtate cannot ceaſe before an Entry. Co. Litt. 214. h 1 
Int if the Leaſe had been but for Years the Grantee ſhould have taken Advantage of the like Con- 
dition, becauſe the Leaſe for Years, ipſo facto, by the Breach of the Condition without any Entry was 
void; for a Leaſe for Years may begin without Ceremony, and ſo may end without Ceremony; Bur 
| mn kſtate of Freehold cannot begin nor end without Ceremony, and of a wid Thing an Eſtranger may 
take Benefit, but not of a voidable Eſtate by 8 Co. Litr. 214. b. — S. C. cited Le. 61. in pl. 79. 
Paſch, 29. Eliz. C. B. in Caſe of Gamock v. Cliff, & S. P. per Curiam held accordingly. . , 
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13. A Man gave in Tail upon Condition that if the Donee die without 
Iſue, or he, or his Iſſue, alien in Fee, that his Eſtate ſhall ceaſe and the 


reſerved the Entry to himſelt, but it is not good to make the Stranger 
have the Remainder ; for Rent, Re-entry, Condition nor Remainder 


Br. Conditions, pl. 83. cites 21 H. J. 11. 


temain to a Stranger, quod Vavaſor conceſlit, and this by three J uſtices. : 


14. The Prior of Saint John's in Jeruſalem in England /eaſed for Tears 
the Commandry of Bablil by Indenture to Martin Docknye, Proviſo, 


ald Prior Commander; And after the Prior died, and one who was Brot her 
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6 0 
ts 
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Which he gave Warning by a Year, and M. D. would not avoid, and 


dition whether they extend to the Succeſſor, becauſe no Succeſſor was 
mentioned in the Indenture? and by the beſt Opinion it ves nt extend to 
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5 — | . 
Prior and not of the Succeſſors. And, per Audley Chancellor, this 
Word ( Habation ) in the Condition gue3 to the Perion ot the Prior og} 
who is now dead. Br. Conditions, pl. 7. cites H. 8. 14, 15. i y 
15. No Manner of Perſons ſhall take Advantage of Conditions Execu. I 
tory it they be not Parties or Privies; for Prives in Eftate thall not take 
Advantage of Conditions Executory &c. Perk. 8 830. ; 
16. It a Man ſeiſed of Land Jeaſes it for Life upon Condition that the 
Leſſee ſhall pay 205. at a Day certain, the Remainder unto F. L Fa 
J. S. ſhall not take Advantage of this Condition by way of Entry, and 
yet he is privy in Eſtate; tor both their Iſtates were made at one ang jt, 
ſame Time &c. Perk. S. 831. 3 „ 
17. Nor Privies en fait ſhall not take Advantage of Conditions Exec. 
cutory; and therefore, if a Man ſeiſed of Land /eaſes it for Lite upon 
Condition &c. and afterwards grants the Rever/ron unto a Stranger in les 
and the Leſſee attorns, yet the Grantee ſhall not take Advantage of thi, 
Condition by way ot Entry, notwithſtanding he be privy en tair, be. 
gaauauſe he has the Reverſion by Grant &c. Perk. S. 8 294. 
§ P that the 18. Nor Privies in Law ſhall not take Advantage of Conditions Exe. 
e le cutory ; and therefore, if there be Lord ur Tenaut, and the Tenant dul 
not enter for leaſe the Tenancy for Life unto a Stranger vp9n Condition, and atterwards 
Breach of the Tenant dies without Heir, and the Revere efcheats to the Lord, the 
Condition, Lord ſhall not take Advantage of the Condition by way of Entry; and 
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vang "yg the Lord in this Caſe is ſaid privy in Law, becauſe he nas his Eitate in 
the Leſſor; the Reverlion by the Law only, viz. by Eicheat. Perk. S. 831, 92. 

but if any 5 VF u | 

| Rent become in Arrear he may diſtrain. Litt. S. 348. 


Co. 3 Ws 19. But Privies in Right ſhall take Advantage of Conditions Executory 
= 2 8 &c. and therefore, it Leſſee for Years be of Land, and he granteth his K. 


and fo of an tate unto a Stranger upou Condition &c. and maketh his Executors and 

Adminiſtra- dies; in this Caſe his Executors ſhall take Advantage of this Condition, / 

tor where cy of Entry, tor they are Privies in Right; for if the Condition be 
A «. broken, and they do enter into the Land &c. they ſhall have the fume 


for they are in Right of the Teſtator &c. Perk. S. 832, 833. 


rivy in 5 
Right, and repreſent the Perſon of the deceaſed. 5 
Baron diſcon- 29, If a Man, ſeiſed of Land for the erm of 20 Tears in Right cf tis 
| 2 the Wife leaſes it to a Stranger for 10 Years rendring Rent &c. and for Dejailt 
15 of of Pay ; rhe Hausband dies and then the Rent is behind 
Feme, upon © ayment 70 re-enter 3 tne Huisban tes and then the Rent 15 behind. 
Condition, I conceive that the Wife ſhall have the Rent, and not the Executor, be- 
that after cauſe the Rent was to the Husband by way of Reſervation, and tne 
er eg Wife has the Remainder of the Term; but though the Wife thall have. 
ſhall enter the Rent, vet ſhe ſhall not enter for the Condition broken; Cauf 
into the patet &c. Perk. S. 834. %%% 8 


| Reaſon of the Condition broken, now the Feme ſhall enter; Per Fineux J. Kelw. 64. b. 
yg A 5 21. If an Abbot infeoffs a Stranger of Land, which he has in Right © 
» Arch- | 


þ bis Houſe, upon Condition, his Succeſſor ſpall take Advantage of the Condi 
— tion by Way of Entry if it be broken, becauſe that he is privy in Rigitz 
Parſon, or The ſame Law is of Dean and Chapter, and ſuch like Perſons, mütat“ 
any other. mutandis. Perk. S. 835. „ 


Body Poli- | | | ns 
tick or Corporate, Eccleſiaſtical or Temporal, make a Leaſe &c. upon Condition his Succeſſor ma) 7 
for the Condition broken; for they are privy in Right. Co. Litt. 214. b.- Mo 52. pl. 15% Lab 


5. Eliz. Eire's Caſe, S. P. as to an Entry for a Condition in Deed broken; but otherwiſe of a Condit 
in Law as Waſte, Forfeiture &c. And. 9. pl. 19. Anon. S. C. but S. P does not appear. 3 
221. b. pl. 20. Ayer v. Orme, S. C. and was upon a Leaſe made by the Arſhbiſhop of York, and col 


firmed by the Dean and Chapter, in which the Rent was reſerved to the Archbiſhop and h Sway, 
provided that in Time of Vacancy of the Archbiſhoprick the Rent ſhall be paid pro Rata of ym. 


8 


Jy" 


6 — ll —— 8 


Condition. 1 Y] 12 


95 to the Chapter of the Cathedral Church, ut in Jure ſis &c. 


__— 


The See voided and continued 
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x void more than ſix Months, and for Rent Arrear during he Vacancy, the new Arcbiſhop entered; 
Bur becauſe the Condition ariſes upon a Rent to be paid neither to the Leſſor nor to his Succeſſor, and the Breach 
= of the Condition being neither in the one's Time nor in the other's, it was held by Wale and Brown that 
4 tle Succeſſor could not enter. | A. | | 
e 
50 22. And Privies in Blood as the Heir of the Feoffor &c. ſhall take Ad- As in _ 
* vantage of Conditions Executory by way of Entry &c. Perk. S. 835. 1 . 
ſal Cloſe the Defendant pleaded, that his Father, whoſe Heir he is, infeoffed the Plaintiff upon Condition 
he to re-infcoff him when required, and did not name his Heir in the Condition; but the Heir ſhewed 
that he required the Plaintiff to re- infeoff him after the Death of his Father, and becauſe he would 
not, he re-entred; and the Plea held good notwithſtanding the Heir was not named in the Condition. 
ll E Kelw. 137 pl. 125 Caſus incerti Temporis cites Mich. 5 H 6.——Oo, Litr. 219. a. the Heir may enter. 
On I ——2 Rep. 80 a. S. P. cites Lit. Cap. Conditions, fol. 82. [S. 353.] _ 455 
ee, I | — | . | | 
us WW 23. Deviſe of Lands to A. on Condition to pay a certain Debt, and if 
. 3 A. fails Payment, then to B. and his Heirs for ever on Condition that he 
: E thall pay the Debt &c. Deviſor dies. A. the Executor doth not pay the 
de. Debt. B. dies. The Money is demanded of his Executor | who does 
iy | not pay it.] .Onere, If the Heir of B. may enter to per form the Condition 
ds or not. D. 128. pl. 59. Hill. 2 and 3 P. & M. Wiltord v. Wiltord. 
the 24. Bailiff cannot by his Oihice enter for Condition broken without 
oy ſpecial Warrant. Mo. 52. pl. 152. Paſch. 5 Eliz. per Cur. agreed. 
lt Eires's Caſe. CY 1 - 35 7 
25. A Feoffinent is upon Condition that the . dof mir give the Land in If I infeoff 
Tail to a Stranger, who refuſes the Gift, there the Feoffor may re-enter ; one on Con- 
| Per Dyer. 2 Le. 222. pl. 281. Paſch. 16 Eliz. C. 5. 2 Ta 
= 2856. But a Feolfment upon Condition to infeoff a Stranger, or to grant a who Ta 
AN. Rent- charge, if the Stranger refuſes, there the Feoffor ſhal l not re- enter; now the 
E. tor his Intent was not, that the Land ſhould revert &c. Per Dyer, 2 Le. Feoſtee ſhall 
and 222. pl. 281. Paſch. 16 Eliz. C. 8B. VVV be ſciſed to 
5 if EE oo ne ß 5 * 
1 be gire in Tail it would be contrary; held per Cur. And Harper J. ſaid, that if a Feoffment in Fee be 
ame made to J. S. on Condition that he ſhall grant a Rent-charge to A. who refuſes it, J. S. ſhall be ſeiſed 
tohisown Uſe, Le. 266. pl. 254. 20 Eliz. C. B.—8. P. Arg. Le. 199. cites 2 E. 4. 2. & 19 H. 6. 34. 
— Co. Litt. 209. a. S. P. as to making a Gift in Tail or granting a Rent charge; but contra as to Con- 
dition to infeoff a Stran er who refuſes; for there he ſays the Feoffor may re-enter, becauſe by the ex- 
| pri Intent of the e the Feoffee ſhould nor have and retain any Benefit or Eſtate in the Land, 
th Y ut 18 as * were an Inſtrument to convey over the Land. "= See (Los C) pl. 4. 5. and the Notes there. 
10 27. It a Feoffment of Lands in Borough Engliſh be made upon Condition, 
8 the Heir at Common Law ſhall take Advantage of it; agreed. But 
18 whether the younger ſhould enter upon him Manwood put as another 
5 Queſtion, Godb. 3. J 20 ER © BE Anni 
Cul | . 28, R. Cy que Uſe after the Stat. 1 R. 3. and before the Statute 2 Le. 298. pl. 
Ws H. 8. deviſed the Uſe to his younger Son upon Condition. The Condi- 49,8. C, 
| tion was broke. J. the eldeſt Son of R. entred. Adjudg'd, after ſome Cs or 
doubting, for J. the Heir; becauſe the 2) H. 8. gives the Poſſeſſion in (the Plain- 
Qulity and Condition with the Uſe, and likewiſe to Ceſty que Uſe ſuch tiff. 
oht ol Benefit and Advantage as the Feofſees had, ſo that J. was enabled to Savil 76. 
vondi- take Benefit of the Breach, whether it was a Condition or a Limitation. 5 85 Dy 
Light; Mo. 212. pl. 353. Mich. 27 & 28 Eliz. Rudhall v. Milward. judg d that 
nutatis 29. Where the Words of a Condition are Quando Dimiſſio prædicta the Entry 
erit Vacua, and no Clauſe of Re-entry is reſerved, ſo that Privity is *®. lawtul, 
3 * requiſite, Tenant in Dower ſhall rake Advantage. Le, 61. pl. 79. 
"path ach. 29 Eliz. C. RAA — 
oer 4 = one can deteat an Eftate of Freehold by Condition, unleſs the Heir. No one can 
—_— 184. pl. 220, Trin. 29 Eliz. in Caſe of Paine v. Samms. take Ad- 
1 vantage of 
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conditional Fee ſimple but the Donor &cc. and not 2 third Perſon. 2 And. 22, 24. 
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4 Le. tot. 31 An Abbot deaſt Lands to 3 tea tor 90 Years, and in the Fan of 
pl 207. the aid Leale was 4 Claute, chat tl they altd Sirbus the (aid Ter mn, they 
4 3 5 Leſſor might entcr. The 40 ons of the Abbey came unto the Kin Vi 
#0 granted the Rever/ion to F. &. who matte a new Leaſe thereef ty J. B 
it 21 tears to begin after the Expratton, Determination or Sr render 
the former Leaſe, The 3 Leſſecs died within the Tim. All the [utlices 
held that J. D. could nt enter before F. f. had entred; for it is in the E. 
lection of J. S. it he will cake Advantage ot the Condition, and detezr 
the Leaſe, but that ouglit co be by Entry 5 and none can make ſuch MM 
EIT but the Letlor himfelt, or by his exprets Direction &c. 3 le. 1 
pl. 363. Paſch 33 Eliz C. B. Anon. = 
Cro. E. 419 To A. having 5 Sous deviſes Land to B. the el Jeſt and his Heirs 
51 is T C. and 20/. 10 every of bi younger Sons to be paid by B. at their Ages ot 21 
= ——Noy 51, Y ears. And sf B. does nut pa), then he deviies the Land 20 the Jounzer 
e Sons aud their Heirg. Adjudged that it the 20 J. be at the Time unpaid a 
v. Batty;S C to auy one of the younger Sons, though all the others are paid, yer the 
refolve Litate by the Condicion precedent hall go to all 4, and not to char ode 
only. Ao. 644. Pl. 891. Hill. 41 Eliz. R. R. Hantaorth v. Pretty.“ 
33. It a Man makes a Leaſe for Years upon Condition that the Lee 
all not go to Rome, or 1p9u any other collateral Cond tion, with a Cn. 
clujron that the Leaje ji.all te vu, ii the Jettor here grants over thy 
Re ve, ion, and àſter the Condition 2 broken, che Grantee hall take Bene. 
fic of it; "but if 4 Leaje for Life be iaade with: fuch Condition, There the 
 Cxrantee thall never take Advantage of it, for the Eſtate tor Lie dot! 
ot determine but by Re-entry ; "and. Fairy or Re-entry In no Cale by 
the Common Law can be given to a Strang „„ Kep. 65. a. Iain 
38 Eliz. B. R. in Pennant's Caſe. 
34 A Condition or Limitacion annexed to 2n Eitate of Land ought 
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to deft roy the whole Aſtate to which it is annexed, and not Part of it, aud 5 
cannot determine it in Part and continue it for the Relidue; per Cur 8 A 
I Rep. 85. b. Laſch. 42 Eliz, C. B. in Corbert's Cafe 
35. There is a Dover/ty between 4 Condition that requires a Re-entry T 
and a Limitation that iplo Facto determines the Eſtate without any fu. AW 
try. Of che firſt no Stranger thall rake Advantage, bur in caſe ol a Li- ] 
mitation 'tis otherwiſe. Co. Litt. 214. b. | 
36. As it a Man makes a Leaſe Quoutque (that is to ſay) antil 7.8 , 
come from Rome; the Leſſor grants the Reverjjon over to a Str anger. /, S. ( 
comes from Rome; the Grantee ſhall take Advantage ot it and enter, be- : 


caule the Eltate by che exprels Limitation Was determined. Co. Lil. 
214. b. 85 
5 $0 it is if a Man make a Leaſe 70 a FT 02 Ouandin caſta vixerit, 
or ita Man make a Leale tor Lite to a Widow, Si tamdiu in pura uch 
tate viveret. So 'tis if a Man makes a Leaſe for 100 Years F he Liſee 
live ſo long, the Leſſor grants over the Reverlion, the Lellce dies, ths | 
Grantee may eater. Co, Lite. 214. b. 5 
38. Diverſity between a Reſervation f Rent 3 4 Re- entry; TY ry 
Rent cannot be reſerved to the Heir of the Feoffor, but the Heir! 727 


take . of 8 Condition which the Feojfor co, ne ver do. Co. Lis 1 
214. 
39. As if I infeoſt another, upon Condition that if my Heir pay to tit : 
Ferffee &c. 20 g. that he and bis Heir ſhall re-enter ; This Ao bog 1 N 
good, and it after my Deceaſe my Heir pays the 208. he ſhall fe-entet. 1 
tor he is privy in Blood, and enjoys the Land as Heir ro me. Co. Lit, bo 
214. b. 
40. It Leſſee for Years demiſes or grants. the ſame upon Condition &. . 
and dies, his Exccutors er Ailiut niſb rators may enter tor the Condition . 
broken ; tor they are privy iu Right, and reprelent che Perſon of tbe % 


Dead. Co. Litt. 214. b. 
41. I 
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Condition. 


42. It Ceffy 


tion broken; 


at a certain Day, the CG 
Condition, becaule it is 
worth v. Phillips. 


Cond iti 


imü— — —  — 


66 4,5 


— 4 4A % 


1 
4 


or hts Heirs, if the 
ſian had continued in them &c. IL. itt. S. 3.47. 


46. It Feofiee on Condition to re-infeoi res to re-infeoſf Sc 

enable Requeſt made b 

| his Heirs may enter. Litt. S. 353. 
47. In every Exchange a Condition is 

A. and A. with B. and B. aliens to C. and A. is evicted, he may enter upon 

C but if C. be evicted by a Title paramount, he Call not enter upon A. For 

| the Condition runs in Privity, and does nor extend to the Aſſignee. 4 

Rep. 121. a. b. Paſch. 1 Jac. per Cur. in Buſtard's Caſe. : 

| 48. It a Leaſe be made upon Condition to be void if 10 J. be not paid 

rantee of the Reverſion ſhall not enter tor ſuch 
collateral ; Reſolv'd. Mo. 876. pl. 1228. Cha- 


41. In Caſe of a Leaſe for Tears there is a Diver/ty where the Con- 
Anon is that the Leale „hall ceaſe or be void, or tnat the Letfor ſhall 
In this laſt Caſe the Grantee hall never take Benefit of the 
Co. Litt. 21:5. a. | 5 
qt Uſe had wade a Leaſe for Tears &c. the Feoffees ſhould 
not enter tor the Condition broken, for they are privy in Eftate, but 
act privy in Blood, Co. Litt. 215. a. in principio. 
az. By 1G in La a Condition may be apportion'd in the Caſe of a 
common perſon; As it a Leafe tor Years be made of two Acres, one of 
the Nature of Borough Eugliſb, the ether at the Common Law, ant 
Mor, having Iſſue two Sons, dies, each of them thall enter for the Con- 
7 and likewiſe a Condition thall be a 
and wrong of the Leflee. Lo. Lier. 215. a. 
44. Gairdian in Chivalry, or in Socage, in the Right of the Heir, 
hall by rhe Common Law take Bene 
Re- entry. Co. Litt. 215 b. 
as. No Entry nor Re-entry 1 


the 


pportion'd by the Act, 


hc of a Condition by Entry or 


y may be reſerved or given to any Perſon, Lat 
only to the beoffor, or Donor, or L'ffor, or to their Heirs, and cannot 
te given to a Stranger; for ita Man | 
rendring Rent to the Leſlor and his Heirs, with a Clauſe of Re-entry 
&c. it atterward the Lufior by Deed grants the Reverlion to another in 
Fee, and the Tenant for Lite attorn &. 11 rhe Rent be after behind, the 
Grantee of the Reverhon may diſtrain for the Rent, becauſe it is 
incident to the Reveriion, but he may not enter into the Land and ouſt 


che Tenant as the Leſſor might have done, 


s Land tor Lite by Indenture, 


Rever- 


on rea- 
y ſuch as ought to have the Eſtate, the Feoltor or 


implied; as if B. exchange with 


. d) „bat Thi 


tle is de fe 


olfment upon Condition 2 
Ger to V. and he leaſes to A 
Fffor enters; by this he defea 


gs ſhall be avorded 
Condition broke. 


by Eutiy for the 


1. IF the Baron be in feoffed 1 n Fee, upon Condition for the Nonpay- F'rzh. Con- 
ent ol à certain Rent to re-enter, and after the Baron dies 


and ditions, pl. 
the Condition is broke, 


e, and the Feotfor enters upon the Heir tor 12 cite S. C. 
5 Breach thereof, the Wite of the Baron thall not be endow'd; far her 


ated by the Entry tar the Condition broke, 22 E. 3. 19. 


2. In Ejettione Firmæ it was ſaid by Finch, that if a Man makes a 
* the Ferffee lea'e to A. for Life, the Remain- 

reſerving the Rever/ion to himſelf, and the 

| ts the Hſtate jor Life which is well made, 
cauſe he ought to take Frankte..e:nent by his Re-entry ; 


. . at by Bur contra i, 
e Condition had been to make a Lene fer Nears to A. the 


Reiaander to 


W. 
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Condition. 


. and he leaſed tor Years to A. reſerving the Revertion to himſelf; in 
this Caſe the Feoffor ſhall re-eater, and the Leaſe tor Years is 200 - 
Quod quære inde; tor he that enters for Condition in Fait broken 4%. 
feats the meſne Eflates, and is in as clearly as he was 1n at the Time gf 
making ot the ſaid Feoffment. Br. Conditions, pl. 27. cites 44 E. 
3. 22. | | 
3 3. And it was ſaid, that if the Feoffee in ſuch Caſe leaſes for Life or 
for Tears, and after had granted the Reverſiou to M. according to the Qn. 
dition, it is a good Performance of the Condition. Ibid. Eee 
4. The Father ſurrenders a Copyhold to the Uſe of B. his Son in Fee, ton 
Condition to perform Covenants in ſuch an Indenture. B. after Admittay 
ſurrenders to F. S. upon Condition, that if B. pay 101. the Surrender tot 
void. B. neither pays the 101. nor pertorms the Covenants, The Fa. 
tber enters and dies ſeiſed, and the Lands deſcend to the Son, who enters. 
upon whom J. S. entered. It was the Opinion of the Court, that by tha... 
Entry of the Father both the Surrenders were avoided, and that the Sqn _ 
might then well enter, and ſo he may conleſs and avoid the Surrender 
made to J. 8. and Judgment for the Detendant, Cro. E. 239, pl. 6. 
Trin. 33 Eliz. B. R. Simonds v. Lawnd. 5 


Lit, 8.352. g., A, infeoff'd B. on Condition to comvey to 4. and his Wife in fi 


\ *2 RP. Fail, Remainder to the Heirs of A. It A. dies before the Conveyance, 


82. a. Hill. 


3 Eliz. CB. and B. conveys to the Wife an Eſtate for Life only, omitting the Privilege 


in Ld. Crom. of without Impeachment of Waſte, (which fhould have been inſerted 
wells Caſe, in reſpect of the Eſtate to be made to her) yet this Omiſſion ſhall not 


8. F. give the Heir of A. (tor whoſe Benefit this Omiſſion was) a Re-entry 


which would * defeat the Eftate of the Wife. Hawk. Co. Litt. 304g. 
6. Leaſe for Years was made, rendring Rent, upon Condition of Re. 
entry for Non payment. Afterwards the Leſſee acknowledged a Statut. 
The Rent was arrear, and the Term was extended, but before the Libera 
the Leſſor enter d and tookthe Corn. It was argued, that this Entry was 


law ful, for that an Extent is only a Valuation of the Lands and Good, 


but does not alter the Eſtate, and by Conſequence the Leſſor may en- 
ter for a Condition broken; and though by the Extent the Lands ate 

| ſeiſed into the King's Hands, that is only a Fiction in Law, and is on- 
ly with Intent to do that which Law and Juſtice requires, and it is 
not ſeiſed into his Hands by way of Poſſeſſion, for if it was, then the 
Entry of the Leſſor would not be lawful; and the Court inclined that 
tbe Entry was lawful, and gave the other a peremptory Day to main- 
tain his Demurrer. 2 Roll Rep. 468, 489. Mich. 22 Jac. B. R. Ni- 
cholas v, Simmonds. EE ag 8 


(F. d) How he ſhall be ſaid in, who enters for the 
e "Oni 
Of the ſame Eſtate. 


Egularly, he ſhall be in of the ſame Eftate that he was when fe 
parted with the Poſſeſſion, : 


4 Rep. 120. 1. 
b. in a Nota 


bf the Re- | 


rter, in Dumpor's Caſe, S. P. — D. 309g. a. in pl. 75. S. P. — S. P. but this fails in reſpect of 
Tmpoſebility ; As if a Man ſeiſed of Lands in the Right of his Wife makes a Feoffment in Fee by Deed 
indented, upon Condition thar the Feotfee ſhould demiſe the Land to the Feoffor for his Life &= 
The Husband dies. The Condition is broken. In this Caſe the Heir of the Husband ſhall enter jo 
the Condition broken, but it is impoſſible for him to have the Eſtate that the Feoffor had at the be 
of the Condition made, for therein be had but an Eftate in the Right of his Wife which by the Ce- 


| _ : TE OS 1 
verture was diſlolved, and therefore when the Heir bas enter'd for the Conditicn broken, and woo 


ec of 
oel 
fe & 


ter for 


his Entry for the Condition broken. Co. Litt. 202. a. — 


127. 54. AEST: 


| £52. a. S. P,——oce (J. d) Supra. pl. 4. 


| enters for Breach thereof, it 1hall be but into one. D. 3. M. 


| this ſhall not defeat the entire Eſtate 


| mien Fee, and deviſes it by his Teſtament to ile Clerk, upon Condition that he ſhall h. 
erm of his Life, and that he 
| ter bis Death, the Land to 


— — — 
m And it appeared 


Condition. 


ed the Feoftment, his Eſtate vaniſhes, and preſently the Eſtate is veſted in the Wife. Co. Litr. 
"i i reſpect of Neceſſity ; As if Ceſty que Uſe after the Stat. of R. 3. and before the Stat. 27 H 8. 
had made a Feoffment in Fee upon upon Condition, and after had enter'd for the Condition broken; 


——_ 


* 7 


N 


in this Caſe he had but a Uſe when the Feoffment was made, but now he ſhall be ſeiſed of the whole 


State of the Land, ſo that, as in the former Caſe, the Anceſtor had ſomewhat at the making of the 
Condition, and the Heir ſhall have nothing when he has enter'd for the Condition broken, ſo in this 
Caſz the Feoffor had no Eſtate or Intereſt in the Land at the Time of the Condition made, but a bare 
Uſe, yet after his Entry for the Condition broken he ſhall be ſeiſed of the whole Eftate in the Land, 


and that alſo for Neceſlity 5 For by the Feoftment in Fee of 8 que Uſe, the whole Eſtate and Right 
was diveſted out of the Feoffees, and there fore of Neceſſity the F 


Br. Conditions, pl. 71. S. P. per tot. 
Cur. præter Cheynic, cites 4 H. 6. 2, 3. —— Br. Entre Congeable, pl. 38. cites 8. C. & S. P. held by 
all præter Cheyney. —— Fitzh. Entre Congeable, pl. 1. cites S. C. — Br. Diſeontinuance, pl. 8. 
Cites 8. EO * 8 Rep. 44. a, I. C. cited Per Cur. | e | | | 


2. Ik an Eſtate for Life be upon Condition, the Remainder over, The Caſe 
avinitting it a good Condition, it he enters for Breach thereof, it ſhall a ane 
deleat the Remainder, becauſe the Livery is defeated. D. 3 Mas See = og 

CE 2 1. 9. and 
5 = | Te Notes 
. there. — See (I. d) ſupra, pl. 3. 

3. A Gift in Tail, Remainder to the right Heir of the Donee * up- * In Roll. 
on Condition that if the Donee or his Heir alien c. this ſhall detear hs {upon 
the Tail only. D. 23. Ma. | 127. 43. . N Deviſe for 


Life upon 
| 5 ; Condition 
&c,) which muſt be Miſ printed, — 

in the Year Book is any mention of the Word ( Deviſe 


D cites it as that Caſe of 11 H. 5. 6. and neither in D. or 
| ) but as to the defeating the Alienation for 
the Tail only and not the Fee, Dyer ſays, Quzre hoc. We 5 _ | | 


4. Leſſee for Life makes a Feoſſinent upon Condition, and enters Br. Entre 


bor Breach, he ſhall be Leſſee for Life, and reduce the Reverſion to cose 
HL Lp 63% 1 


Entre n F 1. cites 4 H. 6. 2. S. P. * This ſeems Miſ-printed for 4 H. 6. 3. b. 
where the 8. P. is by Fulthorp, and admitted by Cheiney ; but at 8 H. 6. 3. is no ſuch Point 
4 Rep. 44. a. cites 4 H 6. 8 P. — Co, Litt. 202. b. S. P. that he ſhall be Tenant for Life again, 


but ſubject to a Forfeiture ; for the State is reduced but the Forfeiture is not purged. — Co. Litt. 


5. Tf Leſſee for Life enfeoſfs the Revetſion upon Condition, and en⸗ Fitzh. Rent 
| trg for Breach thereof, he ſhall be Leſlee again, and the Rent due fe 2! 


to the Leſſor ſhall be revived. 7. I), 6. 3. 5 5 1 O08 85 | 
6. Feoftlmenr of two Acres upon Condition to enter into one, tif he ng * 
| ion 15 good, 
* Co. Litt. 
202, b. 


J. Leffee for Life and the Reverſioner joyn in a Feoffment upon 
Condition, reſerred to the Leſſee; il he as for Breach thereof, 
D. 3. Mad. 127. 55. Sn 

8. Deviſe for Life upon Condition, Remainder over, (admitting * As in Aſie 
it 1 300d Conditton,) the Entry ſhall defeat the Remainder, though b a Clerk, 


ib not creared by Livery, and the Remainder may be without a n he An. 


F J ; hat the An- 
Auacun Kate by Devile, for he duch to be in of the ſame Iv 


nate wilch he had at the Time of the Devife. * 29. Als. 19. ad- Pefendane 


&. was 
ſeiied of the 
Land devila- 


we the Land 
ſvall be Chaplain and fball chaunt for his Soul during, his Life ; and af- 


— Ber Curiam. + Co. 9. [10] Ma. Port. 41. b. Contra, 2% ir 


25 3. Ma. 127. 54. | | 


pany remain to the Cmmonalty of D. for ever, to find a Chaplain for ever; and 

TE TE Plaintiff had held the Land for 6 Tears, and <vas not Chaplain, the Terart as Heir entred 1 p- 

by Inſpection that the Demandant ca. of ſuch dee that le Milt haxe leen 

ately aſter the Det iſe. And re? Birion, the Entry is law ſul clearly ; and by the Entry 
4 bl 


aplain immedi 


for 


eoffor muſt gain the whole Eſtate by 
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for the Default of the Clerk, the Commonalty have loſt their Remainder , for the Vleir ty the 2 
canret be ſeiſed of a leſs Eſtate than Fee Simple ; and after the Jultices excl.cd the Jury tg lay tor tl. 
Plaintit, by which they 1aid that the Plaintiff was Sciſed and Ditfelied, aud this was for Conttie, .) 
of the Remainder as it ſeems, Quære. Br. Conditions, pl. 111. cites 29 Aſl. 1). 8. C. . 
Per Harper and Dyer, Pl. C. 412. b. in the Caſe of Newys and Scholaſtica v. Larke. 
the ſaid Caſe as there cited, remarked upon in 10 Rep. 2. b ard fee 2 Lev. 21. where 19 Reh, 
b. is denied. Firzh. Aſſiſe. pl. 281. cites 8 C. and 28 Af, 71. — f 1o Rep. 41. b Der, 
_ tington's Cale the Reporter ſays he had ſeen a Report in 1111). 3 and 4 P. and M. moved : 
Serj in C. B. that Dr. Butts was ſeiſed in Fee, and having 3 Sons W. E and T. deviſed Part to 
his Wife for Life, upon Condition that ſhe educate his Sons in Learning and good Manner, the 
Remainder to T. his youngeſt Son in Tail. The Reverfion in Fee deſcended ro W. his eldeſt Son 
The Condition was broken, The Queſtion was if the Heir ſhall emer for the Condition, or jt P 


ſhould enter as for Breach of a Limitation, or if the Condition be deſtroyed by the Limitation of the 


Remainder over; And it was reſolved by Brooke Ch. J. ard the whole Court, that clearly tj, ls 
no Limitation, for they are expreſs Words of Condition, and the Intent of the Teftator was, that 

his Heir (who always is to take Advantage of a Condition) ſhall enter and defeat the Eftate of the 
 Feme, bur his Intent does not agree with Law, becauſe he cannot defeat the Eſtate for Life, unleſ; 
he defeats the Remainder, and therefore by limiting the Remainder over the Condition is deſtroycd. 
but in ſuch Caſe his Intent never was that he in Remainder ſhould enter for the Condition broker, 
D. 126. b. 127. a. b. Warren v. Lee, S. C. argued. 5 . : 


Br. Condi- 9. Ik a Man leaſes for Life, the Remainder to another in Fee, ye, 
tions, 3 ſerving a Rent, upon Condition that it the Rent be Arrear, to enter 
8 and retain for all the Lite of the Leſſee; it he enters tor the Condition 
that it was ſo broke, he ſhall deſeat the Remainder, and ſhall be ſeiſed in Fee. Dy, 
«3 ac bitatur, 29. Als. 17. | Op | | roy 


denied by Birton, but Brooke ſays, Quære. 


Fith. Aſſiiſe, pl. 281. cites 8. C. 


10. Tenant in Tail made a Feoff ment in Fee, and re-took Fate in Fe, 


and alter was bound in a Statute-/Merchant, and then made a Feoffinent in 
Fee upon Condition and died; the ifſue in Tail within Age enters for the 
Condition broken, and was reiaitted by his Non-age. Contra if he had 

| been of full Age; tor then he ſhould be adjudged in Fee, as his Father 
| was when he made the Feoffment upon Condition, tor he who entered 
tor Condition broken ſhall be in of the ſame Eſtate as he was when he 


made the Condition, at rhe Time of the making thereof. : Br. Condi- 


tions. 2 ͥͤ 8 5 „„ 
11. Tenant in Special Tail has Iſſue, and his Wife dies. Tenant in 
Tail makes a Feoff ment in Fee upon Condition. The Iſſue dies, the 
Condition is broken, the Feoffor re-enters, he ſhall have but an 
Eſtate for Lite as 'Tenant in Tail after Poſſibility of Iſſue extinct by 
the Re-entry, and yet he had an Eftate Tail at the Time of the Feoft- 

ment, and that alſo for Veceſſity. Co. Litt. 202. a. b. „ 


12. In ſome Caſes, the Feoffor by his Re- entry ſhall be in his former 


Eſtate, but not in reſpect of ſome Collateral ©ualities ; as it Tenant h 

Homage anceftre] make a Feoffment in Fee upon Condition, and enters 

tor the Condition broken, it ſhall never be holden by Homage anceltrel 
again; and ſo it is if a Copyhold eſcheat, and the Lord makes a Feoft. 

ment in Fee upon Condition, and enters for the Condition broken, and 

the Reaſon in both theſe Caſes is; for that the Cuſtom or Prejcriptin 

for the Time is interrupted. Co. Litt. 202. b. | 

1 Rep. 86. 13. Every Limitation or Condition t to defeat the entire Eftatt, 
v. S. P. and not to defeat a Part and leave Part nor defeated, and it cn 
make an Eftate to ceaſe Luoad unam Perſonam and not ©10ad alteram, 

Per Cur. 6 Rep. 40. b. Mich. 3 Jac. B. R. in Finch's Calc. 5 

14. A. Tenant in Tail, Remainder to B. in Fre. B. bargains and jeu 

the Land to the King upon Condition; atterwards A. dies without I 

The Condition is broken. B. recovers the Land by the Condition, and ef 

by the Bargain and Sale he paſied only a Remainder; Per Haugnto! = 
Doderidge J. and admitted by the Countel of both Sides ar the 44, 
2 Roll. Rep. 69. Mich. 16 Jac. B. R. Hoddy v. Hoddy. —— 

| | | (2 d) W'ele 


dy Dyer 
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Condition. WE 2 


(Q. d) Where on a Condition of Re-entry for Non- 
Payment of Rent, and a Retainer till Satisfaction, 

the Profits aſter Entry ſhall be accounted as Parcel of 
the Satisfaction, and what Eſtate Feoffor gains upon 

ſuch Re-entry. 5 1 


J = 


j. XX Here a Froffiment is made reſerving Rent &c, upon Condition When A. is 
= that if the Rent ve behind, the Feoffor and his Heirs may enter, 4 ei- 
and hold till ſatisfied &c. By Entry of the Feoffor, the Feotice is not 1 
altogether excluded, bur the Feofttor thall hold and take the Profits of the Pro- 


tore. For in this Caſe the Feoffor ſhall have the Land but in Manner 1 or 
as a Diſtreſs until he le ſatisficd Ec. though he take the Profits in the Refufzſ“ _ 
mean Time to his own Uſe. Litt. S. 327. . partly by 

3 „ „ 3 | . the one and 
pattly by the other, B. may re-enter. Co. Litt. 203. a. But if it was not for the Words (to hold 
till ſatisfied of the Profas) it would be an Inheritance in the Land to remain in the Heir as a Penal- 
ty ; but becauſe of thoſe Words it is only a Chattle and ſhall go to the Excurors, who are the Perſons 
to be ſatisfied of the Arrears. Per Twiiden, Lev. 191. Trin. 19 Car. 2. B. R. in Caſe of Jemmor 
x, Cooley. - | FR 3 | | 5 | 


„, 2. So if a Man make a Leaſe for Life, with a Reſervation of a Rent, 
and ſuch a Condition, if he enter tor the Condition broken, and take 
the the Profits of the Land, Quouſque &c. he ſhan't have an Action of 


had Debt for the Rent arrear, for that che Freehold of the Leſſee continues. 
ther Lit. 30% JJ!!! 88 
red 3. But in Caſe of Leaſe for Years reſerving a Rent, with a Condition 
ihe IF that if the Rent be behind, that the Leſſor ſhall re-enter and take the 


ndi- the Profits, until thereof he be ſatisfied 3 there the Profits ſhall be counted 

| as Parcel of the Satistaction, and during the Time that he ſo takes the 
t in Profits he ſhan't have an Action of Debt for the Rent, for the Satis- 
the | faftion whereof he takes the Profits. But if the Condition be that he 


it an all take the Profits untill the Feoffor be ſatisfied, or paid of the Rent 
& by (without ſaging thereof) or to the like Effect; there the Profits ſhall 
Feoft- be accounted no part ot the Satisfaction, but ro haſten the Leſſee to 


pay it, and as Littleton here ſays, that till he be ſatisfied, he ſhall 
_ have the Profits in the mean Time to his own Uſe. Co. Litt. 203. a. 
ant t „ | | | bes 6 ens | | 
ee. 
ceſtrel 
Feoff- 
n, and 
cription 


„ 
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(R. d) Where upon Condition broken or unperform'd 

a Man ſhall be adjadged in Polſeſſion preſently, wwith= 
| 7 — out Entry, Clam or Demand, and ſo upon the Per- 
rm. formance &c. 5 


nd {els 


%, F Man infeoffls a Feme, upon Condition that if he will marry her 

and vet | 1 be may re-enier, and he marries her; he may alien, for he has 

on 1" kerne che Condition, and by this he ſhall be enabled to alien; but 

the #47 91 bow he ſlial! be aljunged in after the Marriage, it in Jure Ux- 
SN „is Or not, till he has made Alicoarion, or done other Act, it ſeems in 
Wöete Jar Lacris. Er. Conditions, pl 204. cites 5 E. 2. 


2. IF 


until he be ſatisfied, and then the Feoffee may re-enter and hold as be- fits or bßß 
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| {1x 0-2. ny 
2. If a Man infeoff's another, and that upon Condition perform'd the Ferft- 
ment ſhall be void, or that the Feoſſor may re-enter ; in the one Cafe nor 
the other upon the Condition performed the Franktenement is not in 
the Feoffor till he has re- entred; Quod Nota. Br. Condition, pl. 2 49 
cites 11 H. J. 2: per Btian Ch. J. on ' 
3. Eſtate of Inheritance, as where Eſtate Tail is given on Condition 
not to alien &c. cannot ceaſe without Entry; but contra of Efare for 
Life ; for this cannot be ſurrender'd by Parol, and fo may ceaſe by ſuch 
Condition. Br. Conditions, pl. 83. cites 21 H. ). II. 5 
4. As it I leaſe Land for Life or Tears, upon Condition that if ] pay 
to him 101. that his Eſtate ſhall ceaſe, there if I pay the 101. the Eſtate 
is determined without any Entry; contra ot Eſtate ot Inheritance; for 
this cannot ceaſe till the Donor, or Feoſſor, or his Heir has entted. 


Ibid. 


Regularly 5. If Land be granted for 5 Years, that if he pay within the 2 fra 
2 Years 40 Marks then he ſhall have Fee, or otherwiſe but for 5Years, and 
Livery is made. Now he hath a Fee-Simple conditional &c. And it the 


take Ad- 


vantage of Grantee do not pay to the Grantor the 40 Marks within the firſt 2 
a Condition, Years, then immediately after the ſaid 2 Years paſt, the Fee and the 
I be may Freehold is in the Grantor, becauſe the Grantor caunot after the ſaid twy 


enter, be : | NY | | f 2 
maſt enter, Years immediately enter upon the Grantee ; becauſe the Grantee hath 
and when yet Title for 3 Years by the Grant. And fo * becauſe the Conditiun 
be cannot of the Part of the Grantee is broken, and che Grantor cannot enter, the 


enter, be Law will put the Fee and the Frechold in the Grantor ; for it the Gran- 


71 make | | . | by \ —_— SR” 4 D 
ain for tee does Valle, then after the Breach of the Condition &c. and after 


2 Freehold the 2 Years the Grantor ſhall nave his Wric of Waſte. And this is 4 
and _ N good Proof then that the Reverhon is in him &c. Litt. S. 350. 
8 ritance a | ; | 5 | 


not ceaſe without Entry or Claim, and alſo the Feoffor or Grantor my waive the Condition at his 
Pleaſure. Co. Litt. 218. a. . 1 Rer. 97. A. b. cites 8. . e 


+ Pl. C. 133. b. in Caſe of Browning v. Bectton. | 


plc 133. 6. If I grant a Rent-Charge in Fee out of my Land upon Condition, 


8 there if the Condition be broken the Rent ſhall be extini# in my Land, 


* 


k 


any Claim. Co. Litt. 218. a 


f a Man make a Feoffment unto mein Fee, upon Condition to pay 
4 19,3 20 him 20 l. at a Day &c. before the Day I let unto him the Land torYears, 


N in f 12 i dy reſerving a Rent, and aſter I fail of Payment, the Feoffee hall rea 
rd v. the Land to him and his Heirs, and the Rent is determined and extind; 
Voxley. for that the Feoffor could not enter, nor need not claim upon the Land; 


for that he himſelf was in Poſſeſſion, and the Condition being col lateral 


is not ſuſpended by the Leaſe; otherwiſe it is of a Rent reſerved. Co. 


Litt. 218. a. b. 


8. If H. grants an Advowſon to B. and his Heirs, upon Conditien 


that if A. &c. pay 20 l. on ſuch a Day &c, the State of B. ſhall ceaſe 
or be utterly void; though A pays the Money, yet the State is not le- 


veſted in A. before a Claim, and that Claim muſt be at the Church. 80 
it is of a Rever/ion or Remainder of a Rent, or Common, or the like, there 


mutt be a Claim before the State can be reveſted in the Grantor by Force 
of the Condition, and that Claim muſt be made upon the Land. Co. 
11 


9. If a Man bargain and ſell Land by Deed indented and inrolled with a 


Proviſo, that if the Bargainor pay Sc. the State ſhall ceaſe and be void. 
If he pays the Money the State is not reveſted in the Bargainor beldte 
Re- entry. Co. Litt. 218. a. 


. 0 . . | | 85 5 
Io. So it is if a Bargain and Sale be made of a Reverfion, Rem? nt, 


Advouſon, Rent, Common, Sc. Co. Litt. 218. a. 
11, - 


becauſe I (that am in Poſſeſſion of the Land) need make no Claim upon 
the Land, and therefore the Law ſhall adjudge the Rent void without 


); 
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Condition. 


e 


1. H it is it Lands are deviſed to B. and his Heirs, upon Condition 
that if B. pay not 20 . ar ſuch a Day, that his Eſtate ſhall ceaſe and be 
ond. The Money is not paid. The State thall not be veſted in the Heir 
betore an Entry; and fo it is of a Reverſion, Remainder, Advowſon, 
Rear, Common, and the like. Co. Litt. 218. a. 


"4 in. dd at —_— 4 — — * * 


(S. d) Entry. Barr d by what. 


1. IF a Man infeoffs another upon Condition to re- inſeoſ him within 
| 40 Days, there if the Feoffor makes no Requeſt within the 40 Days, 
the Feoffee thall retain the Land for ever. Br. Conditions, pl. 55. cites 
19 H. 6. 67. 73. 76. Fr NEWER on; 5% ͤ Sm 
2. It the Condition be broken for Non- payment of the Rent, yet 
if the Feoffee brings an Aſſiſe for the Rent due at that Time, he ſhall never 
enter for the Condition broken, becauſe he afirms the Rent to have a 
Continuance, and thereby waives the Condition. Co. Litt. 211. b. | 
3. Git is if the Rent had had a Clauſe of Diſtreſs annexed unto it, if 
the Feoffor had diſtrained for the Rent, tor the Non-payment whereof 
the Condition was broken, he ſhould never enter for the Condition bro- 
f cc „„ 1 3 
4. But he may receive the Rent, and acquit the ſame, and yet enter for 
the Condition broken. Co. Litt. 211. b . e 
F. Bin if he accepts Rent due at a Day after, he ſhall not enter for the 
Condition broken, becauſe he thereby affirms the Leaſe to have a Con- 
—S («. ²˙ ¼ F 


a A . A. ET. bo 2 2 . th. — 1 : _ . r 8 & * * 8 — — — 


—— — 
— 


(T. d) What ſhall be ſaid a Condition to enlarge or 
: f JD 


lade the Tenements in Fee, which Charter was delivered to keep, and to de- 


that MH. ſold within the Term, and for the Diſturbance C. delivered the 
Coarter to the Plaintiff, and Livery of Seiſin was upon the one Charter 
od the other, viz. upon the Sale alſo, as it ſeems, by which it was a- 


much as the Geiſen was upon the Charter to the Termor, for otherwiſe the 


cites 10 Aſſ. 15. 2 2 5 

2. it a Man leaſes for Life upon Condition, that if the Donor aliens in 
Fre, that che Leſſee ſhall have Fee, it is a good Condition, by reaſon that 
ine Fee is in the Leſſor; Per Frowike, But Brook ſays Quære, be- 
=_ it ſeems that the Law is contrary. Br. Conditions, pl. 83. cites 

. J. 11. 3 8 

3. And by Frowike, if I Jeaſe for Years upon Condition, that if I enter 
Hen him then he ſhall have for Life, it is a good Condition. Ibid. 


4 N 4. Where 


2 


. A SSISE by R. F. where it was found that MA. leaſed the Tene- * S. C. cited 
ments to the Plaintiff for 11 Tears, and in Surety of it made a Arg. 2 


Charter upon Condition, that i, he was diſturbed of his Term that he ſpall Os. 


| * f nn a | f Sr dſon v. | 
liver according to the Condition, and delivered Seiſin of this Charter, and Glaſs 


Varced that the Plaintiff recover; The Reaſon ſeems to be, in as 


Condition had come too late, as it appears in * leſington's Caſe, 
68.2. Tit. Quid Juris clamat in Fitzh. 20. Br. Conditions, pl. 101. 
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_ teration of %% Eftate miſt continue in the Letlee or Grantee till the [acreaſe h 


Eſt by . . 
* «te to an Eſtate Tail, which cannot be merged, as to an Eſtate for Life o 


one and the ſame Time, and not at ſeveral Times. Reſo'ved. But Coke Ch. J. ſaid, that ſuch Fon. 


2 71 . | -\ 25 ED as 6-14 55 
But the Al- 4. Where an Eſtate is to encreaſe by Force of 1 Condition, the pa 
1 * 1. 


of the Tel. Pens. Fl. C. 483. b. Mich. 17 & 18 Eliz in Cafe of Nichols v. Nich 


ſor ſhall not | 3 5 3 
prejudice the Leſſee or Grantee. PI. C. 486. b. Nichols v. Nichols. 


) 
— * 


2 Brownl. 5. Oncen Flix. ſeiſed of the Reverſion of an Eſtate Tail, grata 5, 
** 8 ſæme to T. in Tail, and further, on Condition that / Z. or bis Hir vi 
judg'd ac. at the Exchequer 20 5. that then he foon!d have the ſaid Reverſion in Les. 
cordingly. Ample. T. paid the 20 8. Reſolv'd per tot. Car. that the Grant is 9004 
—Bur ſuch and that ſuch Grant with Condition precedent may be as well of Thins, 
Irereaſe of an lying in Grant, as of Land which lies in Livery, and may be anner 
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Force of a 0 

G pre- Years, which may be merged by Acceſſion of a greater Eſtate, 8Re 
cedent, muft 13. b. 75. a. Trin. 7 Jac. Lord Staftord's Caſe. e Pl 
have theſe | | 1 5 „„ ts | 1 | 
four Incidents, 1ſt. A particular Eſtate, as a Foundation whereon to erect the greater Eſtate. 2 
Such particular Eſtate muſt continue in the Leſſee or Grantee till the Increaſe happens. zdly, It mu8-,; 
at the Time that the Contingency happens, or otherwiſe it never ſhall veſt. athly, The particular Eg. 
and the Increaſe muſt take HAffect by one and the ſame Inſtrument or Deed, or by ſeveral Deeds delivery 


dation muſt be permanent, and not revocable at the Will of the Leſſor or Grantor. 8 Rep. -;, , 
4 rin. ac. Lord Stafford's Caſe. See Tit. Remainder (W) pl. 6, 7, 8, 9. and the Not 
a.. e | | 1 WS | 


6. Where two Jointenants are upon Condition to have Fee, and they 
make Partition, they ſhall not have Fee on the Performance ot the Con- 
dition. Arg. 2 Roll Rep. 402. Mich. 21 Jac. | T : 


—_— * 


(b. d) Declaration. And in what Caſes Performae 
„„ 


i. X SSISE of Rent upon a Grant made percipiend apud W. ant, 
_ the Rent be arrear, it ſhould be lawtul for the Plaintiff b 
diſirain in all his Lands in W. M. and R. and the Aſſiſe was brougit in 
W. only, and the Land in W. only put in View, and M. and R. were 
in another County, and yet good; tor De, apud, in, vel de tali Tenement? 
are good Words of Charge, and the Writ was awarded good ; bi 
which the Defendant ſaid, that the Grant is, that the Plaintiff ii 
chaunt in the Church of V. pro Animabus &c. or elſewhere, and ſaid, 
that the Plaintiff has not chaunted according to the Form of the Charter; 


and the Plaintiff ſaid, that he had chaunted according to the Form of itt , 
Charter, and good, without ſhewing in what Place. Br. Aſſiſe, pl. 3 ; 
Cites 41 Aſſ. 3. d | 

2. Where a Man is retained to go to Rome, or to ſerve in other Seri! , 
he ſhall ſhew how he has done it; The Reaſon ſeems to be, in as much & 

theſe Things are Executory. Br. Count, pl. 5. cites 3 H. 6.33 __ 

3. But contra of Things Executed; As if a Man counts of 2 Hort 7 
ſold, he need not fay that the Defendant has the Horſe, for this is c, n 

ecuted, and alters the Property immediately. Ibid, © _, 10 

4. Where Condition is compriſed in an Obligation or Recognizance “ 
fore the In cujus Rei, or the End of it, and this gives Cauſe A, \ 


the Obligee, there in Debt he onght to count of the Condition performs! 
Per Wangtord, Priſot, Littleton, Needham and Aſhton. Br. Con, 


| pl. 52. cites 36 H. 6. 3. « bs 


+ 


þ A 8 
—_— 


_ OG. OG. 
—— — -- O ds. * __ 


5 Condition. „ 

5. But waere the Condition is indorſed upon the Obligation, or written 
nher the Obligation, or the Recognizance, he ſhall count ſimply up- 
on the Obligation OT Recognizance, and ihall not ſay any Thing ot the 
Condition; Nota the Diverlity. Ibid. 

6. In Debt, it the Plauintiff counts upon Condition contained in the Ob- 
lication, as of 20 1. 0 be paid when the Obligee has bronght one hundred 
Loads of Hay to the Houle of the Obligor in D. there the Obligee ought 
to c9:11t in his Count, that the Condition is performed, and ſhew certain, 
becauſe it is in his Advantage; Contra it it be in his Diſadvantage, or 
be contained in the Back, and not in. the Obligation; Per Vaviſor, 
Quod non negatur. Br. Count, pl. 69. eites 21 E. 4. 36. 
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| J. Debt upon Obligation, with Condition contained in the Obligation, 
and not indorſed upon it; As where it is to ſave harmleſs a Surety in 
another Bond, there the Count is good generally, without ſaying that 
| E the Defendant has nit diſcharged him, nor ſaved hamlets. Br. Count, pl. 
73. cites 22 E. 4. 42. 5 es e V 
f 8. for where the Condition is contained in the Obligation, and to be 
| ; performed by the Obligee 3 As it A. be bound to B. to pay him 101. B. 
yp groves to A. ſuch a Horſe, there B. ought to count that be has given the 
n. Horſe &c. and other wife ill. Ibid. 3 5 5 
1 9. Bat where the Condition is t be performed by the Obligor, and con- 
des tained in the Obligation, there the Obligee may count generally with- 
out ſaying that the Defendant has not performed the Condition; Note the 
Diverſity. Ibid. 5 3 
ney 10. Where the Condition is compriſed in the Obligation, and not indorſed, 
185 he ſhall count that he has performrd it if it be to be done of the Part of the 
_ Ubligee ; Contra it it be to be done of the Part of the Obligor, there the 
5 Plaintift ſhall not count of it. Br. Conditions, pl. 184. cites 22 E. 
3 * Debt upon an Obligation upon Condition, that if Obligee delivers This is miſ- 
2 | a Bull to the Obligor by ſuch a Day that then the Obligation ſhall be good, Printed, and 
anc and otherwiſe void; and, per Cur, except Shelly, the Plainriff ought to 3 = 
(ew in his Count that he has delivered the Bull, and this becaute the ana & are 
Condition ariſes on his Part to make the Obligation good, quod nora. the other 
= % % % ĩ % En phe. — 
ny: . : Dette, pl: 2. cites S. C. — Br. Count, pl. 1. cites S. C. N 
gt 10 | 5 | | 8 8 | OR 5 | | 
Fey 13. The Difference is between a Precedent and Subſequent Condition; ) Rep. 10. a. 
-mento in the firſt Caſe there ought to be Averment of Performance, but not in — 853 : 
d; b the other; for the Eſtate &c. is veſted. Jenk. 260. pl. 59. > 
if ſh 3 „ OY Ughtred's 
1 % . =. 5 3 1 * 
harter; 14. Where a Condition conſiſts of two Parts, and one Part is paſſible to S. P. Arg. 
; of th be performed, and the other rmpoſfſible, it is ſufficient to allege the Perforin- Palm. 315. 


pl. 35% ance of that which is poſſible ; Per Clench and Popham. Cro. E. 180. pl. as a Condi- 


14 Mich. 42 & 43 Eliz. B. R. Wigley v. Blackwall., tion to make 


Hot a Feoffment 
2 ſence of B. & C. and afterwards B. dies before the Day, it ſhall be made in the Preſence of. G Pre- 
uch 3 e e 5 
| Hork 15. He that pleads a Diſpenſation to hold in Commendam, confirmed by 
10. the King's Charter, muſt aver the Perlormance of the Conditions con- 

| tained in it. Heatn's Max' 37. cites Hob. 1 


141, 142. | Mich, 10. fac. in 
tne Cafe ot Colt and Glover v. Coventry (Bithop) Ge. ; Jac | 


16. Atlumptit &c. in which the Plaintitt declared 
Agreement between them, hat the Plaintiff ſhould 


Lance if 
ct 
forme! n 
r. Col; 


„chat there was an Vent. 214. 
pult down two Walls Trin. 24 
e - / 3 
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Car. 2.S. © and build an Houſe Sc. for the Defendant, ani that the Defendant Ing] 
8 Tk pay him pro Labore in & circa Divulſionem Cc. 80 l. &c. and lays e 
3 Promiſes ; and avers, that he was ready to perform all ou his Part, but tha 
nion that the the Defendant had not paid him the Money. Atter Verdict for the Pla; 5 
Plaintift's tiff it was moved, that here the Plaintiff had not averred that he hag 


ſay ing Para- qone the Work. Hale Ch. J. held, that the Words (Pro Labore) here 
ol the 


3 rn do makes it a Condition Precedent, and therefore the Performance 

the Work, Work ought to have been averred, though in Caſe of a Reciprocal Pra. 
though he miſe it need not be. Twiſden J. held, that there needed no A verm 8 
did not ſay there being reciprocal Promiſes on which the Parties have mutual For | 


= 2 1 CE” 
5 l | A005 PAY 
—— — r — 
he. "os. * — 8 . 8 
* 


and the : | 
8 refu- dies. But Rainsford agreed wich Hale & adjournatur, Vent. 177 

1 ſed) yet it Hill. 23 & 24 Car. 2. B. R. Peters v. Opie. 
| was a (ufh- Ins Ns 1 5 . 
1 cient Averment after a Verdict; wherefore, though they would not agree in the other Matter, pet: 
20 gi : Plaintiff.- Lev. 23 Oj Peters S. C. at RG 
1 Judgment was given tor the Plaint 2 3 Opy v. Peters S. (C. and though Hale Ch 5 
5 I and Twiſden J. differed as to the other Matter, yet as to the laſt all the Court agreed, for that other. 


wiſe the Jury would not have found for the Plaintiff, and gave Judgment for the Plaintiff 1 


Saund. 3 50. S. C. accordingly, and Judgment for the Plaintiff. 
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5. C. cited Stock. A. at the ſame gave a Note to B. to transfer the Stock, the Dan. 
n ant paying &c. If a ſues upon this Agreement, A. muſt aver and proc 4 
Wright. Transfer or Tender and the other a Payment or Tender; and though 
there are mutual Promiſes, yet it one Thing be the Conſide ration of the 
other there a Performance is neceſſary to be averred, unleſs a ct 

Day be appointed for Performance; Per Holt Ch. J. 1 Salk. 112. pl, 1. 

Trin. 2 Anne, at Niſi Prius at Guildhall. Callonell v. Briggs 


$ Mod. 42. 17. B. agreed to pay 20 l. ſix Months after the Bargain, A. transferring 


DMT AY 


— 5 - . 


(W. d) Pleadings in the Negative or Affirmative, 


1. E B T upon Obligation to diſcharge a Sheriff; it was held clearly, 
L that the Detendant may ſay that he has diſcharged hin withou 
ſfvewing how ; for he cannot ſhew a ſpecial Diſcharge where he was not 
Charrged, but it is ſaid elſewhere that Non damnificatus ęſt is a good Plea. 
„// %%% /Ä ↄ ⁰ » ˙ ²˙·¹.0. ( in 
2. Contra it is where he is bound zo be nonſuited of all Actions againſt 
| 2 8 there he ſhall ſhew the Record in certain; for this is hisoun 
3. The Indenture is that he foall ſerve the Plaintiff by 10 Years, ji! 
Abſentatione, niſi per Specialem Licentiam querentis ; and he ſaid that be lt 
ſerved by ten Years ſine Abſentatione, niſi per ſpecialem Licentiam quereni!s, 
and did not ſhew at what Time he licenced him; and the Court held the 
Plea in this good, becauſe ir inſues the Words of the Tndenture, and it May 
be that he licenced him ſeveral Times. Br. Conditions, pl. 144. £5 
"6B - 3 N 
4. Where a Man is bound to give all the Money in his Pusſe, and he 
ſays that he gave him no Money, it is good, «:ithout ſaying what Mone 
he had in his Purſe ; otherwiſe it is where he pleads in the Alt, 
that he gave but 10 l. which was not all, this is nor good; tor he 4% 
1 what Money be had in his Purſe. Br. Conditions, pl. 133. C. 
25 Ita Man be bound 7o give to F. NM. all the Money which is 4 
Purſe, or to infeoff' bim of all the Land which deſcended to him from the) 
of bis Father, he ought to thew how much Money and how much Land 
&c. cites 17 E. 4. 5. 5 
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6 la Error, an Abbot granted a Corody to W. S. and ſhewed what 
| Sc. to be of good Converſation, and to do ſuch Services as N. who had it be- 
ue did; and he ſaid that he was of good Converſation from the Time of 
he Grant aforeſaid &c. For the Law intend's that every one is of good Con- 
| cur/ariou till the contrary be fſhewn - and therefore if he be otherwiſe, the 
| cher ſt all ſrew it, and theretore good by all the Juſtices, Br. Condi- 
tions, pl. 168. cites 22 E. 4. 28. . 
+. Hud to the other Point he ſaid, that he had done all ſuch Services as 
. had done, and did not fhew what Services, and yet good by the beſt 
Opinion; tor the Cone ts general, and not certain, and ſhall not ſthew 
what Services N. did. Ibid. . 3 
g. But where the Condition is tertain, As to perform the Award of 
J. N. there he ſhall thew certain What Award ]. N. made, and that he | ET 
has performed it; Nota Diverlitatem, per Curiam; for in the Cafe og 1 


above it is ſo incertain that it cannot well be ſhewn in Certainty. 
| But the other Party replied, and fhewed in what he had broken. Ibid. 
” 9. In Debt upon an Obligation with Condition (inter alia) tor the 
5 Obligor to account; to which the Defendant pleads Conditions per- 
tormed. The Plaintiff replies, that the Defendant did not account, and 
. ill, becauſe he ſhews not What he had to account for; and Difference 
iſs is taken, when the Condition is in the Negative, Not to do a 7 hing, then 
4 it is ſufficient to ſay he did not do it; and when in the Affirmative, ro 
oh do, as to perform his Office, or to infeoff him of all his Land &c. there 
he he muſt ſhew What his Office was, and what Lands he had, and that he 
Ty did infeofft &c. Heath's Max. 53. cites Mich. 2 R. 3. fol. 17. Placito 
. 4 & Trin. 4 H. J. Placito 6. FFF AE 
10. In Debt upon an Obligation the Condition was, that if the De- 
5 fendant pay the Plaintiff” for jo many Loaves as ſhall be delivered to F. N. 
= when he ſhall be required, that then the Obligation ſhall be void; The 
25 Defendant ſaid that he was never required by the ſaid Plaintiff to pay him 
any Money for any Bread delivered &c. and becauſe by this Plea, that he 
| was never required to pay for any Bread delivered, in which it is 12. 
that Bread was delivered, he ſhall not ſhew the Certainty of the 
5 bread delivered, and therefore it was adjudged per Cur. in Anno 5 H. 
ly, 7j 8. that the Plea is not good, quod mirum! For by the Reporter the 
thous Plea is good; for he has Liberty to ſay that no Bread was delivered, 
s not or to ſay that he Was not required as above; And per Keble, becauſe he 
Plea. pleads in the Negative it ſutfices ; Contra if he had ſaid that he had 
EY paid for all the Bread &c. there he {ſhall fhew how much was deliver- 
gain ed, and purſue the Words of the Condition verbatim &c. and the whole 
so π˙ n _ was againſt him ; quod mirum. Br. Condition, pl. 129. cites 4. 
5, Ye 11. And per Keble there is a Diverſity where a Man pleads in the 
he had Afirmative, and where in the Negative; for in the Affirmative he ought 
rents, to plead certain; as where a Man is bound to keep J. N. without Damage, 
Id the it he pleads in the Affirmative he ought to plead certainly, how he has 
it may kept him without Damage, as by Releaſe, Payment, or the like in cer- 
4. Cites tain, Contra where he pleads in the Negative, as Non Damnificatus fuit 
- there he need not allege Certainty. Ibid. _ ne "po | 
and be 12. Ho where a Man is bound to ſtand to an Arbitrement, Nullum fecit , 
Mone) Arbitrium ſuffices in the Negative; but if he pleads in the Affirmative, 9 
tien, that he has perſormed the Award, he ſhall — what the Award was "nn 
e 0457 in certain, Ibid. . 1 
33. ce 13. Condition in the Afirmative which implies a Negative ſhall be Debr upon "ll 
1 pleaded pertormed in the Negative. As where a Man is bound to kee Wan, A 
13 V. N. without Damage againſt J. S. he may ſay that J. S. Mu Dam-,, Toad the 4 
1 2 - wficavit dictum W. N. Pr. Conditions, pl. 240. cites 10 H. 7. 12. Defendant [| 
8 | ; and hi | vl 
| Lands in $. ſiem an anrual Rent of 201. reſer ved y a Leaſe thereof made by one J. G. to J. B. * 
6, 4 | & Y | | | EO C- 
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326 
Veſendant pleaded that a teu, pore centedlienis Scripti Obligatorii exoneravit & indemnam enniervayir 1 
int iff and his Lands from the ſaid Rent; "The whole Court held that the Fle u being ia the 1a 
mutter 15 it, becauſe he did et ſhe How he ſaved him and his Lands harmleſs Rut if he had 9e 
ed in the Negative, Non Damm jſicatut, it had been good, and ]ndgment for the Plaigtiff, 
pl. 7. Hill. 19 Jac. in B. R. Horſeman v. Obvbins. 2 Mod. 239. Arg. S. C. cited. 
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14. Where a Man pleads that he has ſaved him harmleſs, it is no ple; 
without ſhewing how, becauſe he pleads in the Affirmative; Contra 
where he pleads in the Negative, as non Damnificatus eſt. Note the Ul. 
verſity. Br. Conditions, pl. 16. cites M. 37. H. 8. per Cur. 

15. Debt upon Obligation the Condition was, whereas the Je. 
fendant was made Sub-Collector of the Subſidy by the Plaintitt, if be 
gave a ſufficient Account, and ſaved him harmlels of thoſe Receipts againg 

the Queen, and procures a ſufficient Acquittance or Diſcharge out ot the 
Exchequer &c. The Defendant pleaded that be had accounted, and 

ſaved harmleſs the Plaintift, and had procured him an Acquirrance; j: 
was mor ed that the Plea was not good, for that being in the Afirn;. 
tive, he had at fhewed how, Gawdy J. ſaid, If the Diſcharze be ty; 
particular Thing he muſt fſhew how, but nut when it is to Multiplicity f 
Things ; tor there a general Pleading is good, and cited 5 E. 4 8. ſel 

_—_— Cro. E. 253. pl. 24. Mich. 33 & 34 Eliz. B. R. Acton 
16. Debt upon Bond conditioned, that the Defendant fhould at a 
Times, upon Requeſt, deliver to the Plaintiff the Fat and Tallow of ali 
Beaſts which he, his Servants, or Aſſigns, ſhould kill or dreſs before ſuch 

Day. The Detendant pleaded, that upon every Reguęſt made to hin I. 

delivered to the Plaintiff the Fat and Tallow of all Beaſts which were kilkd 
by him or his Servants or Aſſigns before the ſaid Day. Exception was ta- 

| ken that the Plea was too general, but all the Court held it a good 
Plea ; for when the Matter ro be pleaded tends to Infinitencſs and All. 
_ tiplicity, the Law allows of a general Pleading in the Affirmative, and for 
that Reaſon allows of the Rule that he who pleads in the Afirmatire 
ſhall allege Performance of Covenants generally. Cro. E. 549. pl. z, 
j & 3 Sr ARARL CEE 
19. Bond was conditioned mt to kill any Pheaſants or Partridges &c. 
in ſuch a Place. The Defendant pleaded thas he had not killed; The 
_ Plaintiff replied that he had killed a Pheaſant, Et hoc paratus eſt werif- 
care. Sid. 241. in pl. 4. Mich. 19 Car. 2. B. R. Arg. cites it to hae 
been adjudged il! upon Demurrer ; for it ſhould have concluded witch 
Petit quod inquiratur per Patriam. 1 


— — — 


(X. d) Pleadings. In what Caſes there muſt be Pro- 
; fert or Monſtrans of Deeds. 


I. | if a Man pleads Condition of Franktenement in Actiou real ot pe- 
ſonal, he ſhall ſhew Deed. Bf. Condition, pl. 220. citcs 4 E. 

345 35: 8 - fu 
> In Aſſiſe, an Eſtate upon Condition was found by Verdict at Jars? 
and for the Condition broken the Plaintiff, as Heir of the Donor, entred, 
and the Entry adjudged good, and yer this was not pleaded, not Deed 
ſhewn ; bur it appears there, that if he who entred had not a Deed h 
prove the Condition he cannot enter; and it feems alfo there, that be 
cannot plead the Condition without ſhering Decd rherccf, Qued Net. 
And fo it appears in Littleton, Tit. Eſtates. Br. Monttrans, pl. 99 © 
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Condition. 


1 Ms — 


. In Debt upon an OG ation of 49 1. conditioned to pay. 5 l. the De- 


fendant may plead Pay:gent of the 5 . vy Averment, without ſhe wing any 

Specialty. Br. Conditions, pl. 23. cites 42 E. 3. 13. ä 
4. Condition may be pleaded of 4 Contra, wichour ſhewing Deed. Br. 

Flonſtraus, pl. 149. Cites 44 E. 3. 27. 3 

1 Audita Que rela upon Defcaſance by Iadenture to make certain Pays 


£ . whe.” £ 

"Y 1 
a — — = \ 
—_—— * 


; wents, and that chen the Eſtate mall be void, and avers the Payments 
4 coithout ſewing Acquittance iu IWillng, and good per Cur. Becaule the 
- Cor cnauts were compriſed in the Indenture, tor then the Matter may be 
aver”d. Br. Monſtrans, pl. 151. cites 46 E. 3. 33. 5 
R 6. In Treſpaſs, a Man may plead a Feoff meat upon Condition of Re- 
"e entry, and may enter for the Condition without thewing Deed ; Contra in 
t Fins Real; The Reaſon ſeems to be, in as much as the Franktene- 
ment ſhall not be recovered in 'T reipals. Br. Monſtrans, pl. 135. cites 
i H. 6. 7. 5 wg F N 
i s ". In Detinue of a Deed the Plaintiff may aver, that he delivercd the 
le Dei to the Deteadant rvpor certain Conditioas to be performed, to deliver 
it to the Obligee, and otherwite to the Plaintiff, who is Obligor. Br. 
Li Monſtrans, pl. 136. cites 8 H. 6. 26. per Babb. Martin, and Cotteſ- 
more. 5 co tg 
ton 8. $ againſt Obligor, if the Bailee delivers them to the Obligee con- 
trary to the Condition; Per Babb. Martin, and Cotteſmore, Br. Mon- 
40 ſtrans, pl. 136. cites 8 H. 6. 26. VVV I 
all 9. But in Debt by Obligee againſt the Obligor he ſhall not aver ſuch 
ſuc Condition without Writing; Per Babb. Martin, and Cotteſmore. Br. 
1 by. Monſtrans, pl. 136. cites 8 H. 6. 25. „ 
Ul 10. In "Treſpaſs the Uſage has been, in ancient Time, that a Man 
8 ta. may plead Condition of Effate de facto iu Actions Perſonal, as Treſpaſs 
good &c. Without ſhewing Deed, and e contra in Actions Real, for there it 
Mite was uſed to ſhew Deed ; but at this Day, and of late Time, it has been 
ws uſed ro ſhaw Deed in the one Cale and in the other; Per the Juſtices. 
Matty PE . 


Br. Monſtrans, pl. 114. cites 4 E. 4. 34, 35. 


* 


3 — £ * Le n 
8 . * = Fg — 
-. * 


— 


TS 
" A_— = 2 — : 
0 


— 
3 


. 
2 * 
— 


4 N — * I 
I 8 . .* 2 
1 2 
2 : — ——— — 
n bo \ 


„„ 
_ 
— 


— 

1 Wx-o4 

8 
BD oe — 


Ibid. pl. 111. 
cites 9 H. 7. 
23. contra. 
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| 11. In Debt, the Defendant fſhewed a Condition indorſed, that if he He muſt 
performed Covenants in certain Indentures &c, that then &c. and fhewed ſhew the 
how he had performed them, and the Plaintiff replied to it, and ſo to Iſſue, Indeutures, 
| 2 2 . | | | d per Cur. 
and good without fſhewing of ihe Indenture, by reaſon that the Plaintif? ibid. pl. 
did not demur tor the not ſhewing, but replied to it; and e contra, 146. S. P. 
per Choke, it the Plaintiff had demurred. Br. Monyrans, pl. 116, cites 6 H. 7. 
| cites 6 E. 4. I, 2. 5 | | ts F 5 


Quære, for 


| 1 | e : bp ſeveral. 
contra. But 7 H. 4. 1. agrees with the Court; Quod nota bene. Ibid 


12, Debt upon Obligation, the Defendant pleaded Condition, at if 
J. P. ſerved the Plaintiff for one Near &c. and for j Years following &c. 
in omnibus Mandatis ſuis licitis, quod tunc &c. and that the ſaid F. P. 
ſe ved the Plaintiff lawfully from this Day till ſuch a Day within the 7 
Fears, at which Day the Plaintiff diſcharged him from his Service ; Judg- 
ment &c. And a good Plea without ſthewing Deed of the Diſcharge, not- 


or pel⸗ withſtanding that it was upon Obligation, in as much as the Conditi- 
84 E. on is Matter in Fact. Br. Conditions, pl. 152. cites 10 E. 4. 15. 
_ 13. In Aſſiſe between Fuffee aud Feoffor, the Feoffee ſpew'd a Deed.-- Poll 
at large; in Pleading; the Feoffor may deny that the Feoff ment was upon Condition, 
entred and ſhew the. Performance or Breach of it, by which he enter'd without 
or Ver? ſeewing Counterpart or otherwiſe, and yet tne Deed belonged to the Feot- 
Deedt“ lee, and not to the Feottor, Br. Moaſtrans, pl. 157). cites Littleton, 
. . = 
d NO 


14. There is a Difference between the Pleading of a Condition cum- 
priſcd in a Will aud i ah Eſtate or Grant made by a Man by Livery, 


Where 


6 


— 20 e 
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Condition. 
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where the Eſtate is executed in his Life ; for in the firſt Caſe, "Io 
the Condition to deteat the Eſtate, he need not have any Deed, hy. 
the other he ought. Dy. 12. b. pl. 56. Hill. 2 & 3 P. & M. 
15. A Man cannot plead a Condition to defeat 4 Freehold withou 
ſhewing a Record or Deed to prove it; but a Condition to dejeg; the 
Grant of a Chartel he may. Litt. S. 365. , 
Co. Litt. 16. He that pleads a Deed to defeat a Free hold, ought ro ſheyw it to the 
225 a. b. Court, that the Court may judge whether it have legal Words, and : 
ancient Time the Court, on View, judg'd it void it raz'd or interligd 
in Places material; but now it is letr to he tried by the Jury, whether it 
were done before Delivery. The Decd itſelf muſt be ſhe wn; nor on 
any Inrollment thereof, or Exemplification under the Great Seal be 
pleaded ; but by Statute a Conſtat or Inſpeximis ot Letters Patents made 
lince the 2 H. 8. may be pleaded by the King's Patentees, or any claim. 
ing under them, as well againſt the King as any other. A Coppa; 62, 
can only be of the Inrolment of Record, but not of a Deed or any other 
Writing that is not of Record; nor can a Deed be inroll'd till duly ac. 
5 knowledg'd. Hawk, Co. Litt. 317. „„ _ 
C0. Lit:. 17. Thoſe that come in by Act of Law, as Tenant in Dower, Satie. 
225. b. 226. a. 17,,.hant &C. may plead a Condition without ſhe wing the Deed : but 
Tenant by Curteſy cannot, for the Law preſumes that he had the be. 
feihon ot his Wite's Deeds, and he may keep them auring his Lite ; nor 
thall the Lord by Eſcheat, becauſe the Deed belongs to him; nor any thc: 
claims ty Conveyance from the Party, or juſtify as Servants by his Com. 
mand &c. plead a Condition without ſhewing the Deed. Hawk. Co. 
C N %%% V ; 
Ca Lit 18. Teen fn Tail makes a Feoffment on Condition; re-enters, and 
226. a. dies; his 1ſze being remitted needs not in pleading this ſpecial Mat- 
8 ter ſhew the Deed, for he by the Remitter claims above the unditian. 
, , [CT] NEEEESR. Sul 
Co. Lit. 19. Tenant to a Precipe pleads in Abatement of the Writ {for Nin- 
226. a. Ftenure) that J. S. infeoffed him on Condition, and re-enter'd, and was 
not compell'd to ſhew the Deed, becauſe the Demandant was a Stran- 
ger, nor did the Tenant make himſelſ a Title again him by force of it, and 
it may be, that on the Re-entry the Deed might be given up to the 
. r 5 
Co Litt. 20. The Leſſee of a Mortgagee, evicted by the Mortgagor, may in an 
226. 4, Action of Debt for the Rent by Mortgagee, ſhew the Condition and 
Re- entry without Deed, for he is no Way privy to it; and if the Feot- 
fee after a Re- entry by the Feoſtor, for Condition broken, enter ard 
take away the Deed and derain it, the Feoffor in an Affiſe brought againil 
him ſhall not be inforced to ſnew the Deed, for the Feoffee fhall take us Hi 
neſit of his own Wrong, A Woman may in pleading aver a Feoftiner: to 
de Cauſa Matrimonii prælocuti, albeit the have not any Writing to prove 
it. Hawk. Co. Litt. 312. 5 e 55 
21. If the Deed remain in one Court, it may be pleaded in another 
without ſhewing forth Quia Lex non cogit ad Tinpoffivilia, Co. Lit. 
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£34. b. . a | 
Roll K. 20. 22. In Debt on Bond, Defendant Pleads a Condition for Per/{ormance (/ 
S. C. Cevenants, contained in certain Indentures between them. Per Coke, 


this is a clear Fault and without Defence; for he ought to have picad- 

ed thus, viz. to have ſhewed the Indenrure and to have ſaid Hic in Cut. 

prolat', and this Exception to the Plea is unanſwerable (it being there! 

urged turther, viz. that the Defendant is privy to the Indenrure) and 

Judgment accordingly, 2 Bulſt. 259, 260. Mich. 12 Jac. Dupott“ 
Wildgooſe. | = ” 

6 Mo. 239 23. In Debt on Bund Detendant demanded Oyer of the Condi'!! 

S. C. adjad- which was fo perform Covenants in an Indenture, and then demanded +! 

ged. of the Indenture; Plaintiſf gave Oyer bin-i,,ν,h,0u an Indciſeient Which 1 


9 179 
— 


* 


„ 


vs * dy 10 #5 ®% 


Condition. | „„ 


— 


made hetore the Execution of the Deed ; On this Oyer Detendant plead- hoy De- 
5 3 Inti ; , | | endant ſhall 
ed Pertorinance ; the Plaintiff replied, and ſer forth the Indorſement, 


{ ; We ſhew- the 
and prayed judgment for the Variance. Per Cur. * 1it, The Defendant 3 
hould have Yer torth the 


Indenture himſelf, being a Party to it, and if the Plain- 
| th-uld have pleaded Performance to all the Covenants therein. adly, 665 On? 
The Plaintiff was not obiiged to give Oyer of the Indentire, and though he eg or Cov. 
did, yet it being what he need not do, the ſetting it forth is not at his Br. Mon- 
Peril, as where he is obliged to ſet it torch ; nor is he concluded to ſay, ſtrans, pl. 
that there is more contained in the Indenture, but is at Liberty as well ee 
as if the Delendant himfelt had fer it forth; and the Court held, that as 153 | 
che Defendant was bound to ſer it forth, fo he was bound to ſupply this 28 H. 6. 1. 
| Oiniffion and make his Plea complear, and therefore Judgment tor the ———50 if 
EF Plaintiff, 2 Salk. 498. pl. 6. Mich. 3 Anne B. R. Cook v. Remington. Haig. 
1 by a conditional Leaſe, he may plead the Leaſe without the Condition. Arg. Le. 306. in the Cale of 
| Cartcr v Claypole | F OA e 


' * Keilw. ;1. pl. 72. Per Frowike. 
43 | 5 
at (V. d) Pleadings, 
. = | "0 
or f „„ 8 . 
nt i. A MAN cannot avoid a Statute- Merchant, Obligation, Releaſe or 
m- oy the like, againſt the Conuſee himſelf named in it, and who 
Co, ſhall rake Advantage of it, to ſay that it was upon Condition, Br. Condi- 
tion, pl. 25. cite 47 E. 3. 27. N T n 
and 2. Contra in Detinue againſt a third Perſon, where there is Livery in Br. Condi. 
lat- indifferent Hands, note the Diverſity. I bio. tion,, pl. ue, 
ton. 3. Debt upon [adenture, which comprehended ſeveral Conditions of the Sites S. C. 
EY Part of the Defendant, and tor Non-pertormance ot any of them, that the 
Notte Defendant ſhould forfeit 40 1. and the Plaintiff counted that all are broken, 
| was and rhe Detendanr anſwered that No; and the Plaintiff} ſhewed one cer- 
tran- tain, and the Iſſue ſhall be upon this only by the Opinion of the Court; 
\ and Bur Brook ſays, it ſeems that this is not the Courſe of Pleading at this 
o tbe Day; quod vide. Br. Count, pl. 3. H. 6. 8. 'r 15 
1 4 B. gives Bond to A. Afterwards A. by Indenture grants to J. F. that Ibid. pl. 21. 
in an if J. H. performs certain Conditions, the Bond given by B. ſhall be void. J. 8. cites 34 H. 
n and pertormed the Conditions, yer per optimam Opinionem, B. thall' not 2 . 
> Feot- plead it in Debt by A. againſt B. Br. Eftranger al Fair, pl. 1. 3 H. 6. owns, aq 8 
er and 18. 26. CV | | | Defeaſance 
again | | Ed 2% | © 
2 10 He- | 9 8 ger and to one Co- Obligor. 
nent do 5. If A. be bound to B. to make him a ſufficient Eſtate in ſuch Lands "3 
0 prove in an Action brought upon ſuch Obligation it is no Plea to ſay, that he 
. | hath made to him a ſufficient Eftare &c. but he ought to ſbew what Eftate. 
another Arg. 2 Le. 39. ad Finem, in pl. 52. cites 22 H. 6. oe 
0. Lit. | 6. Debt upon an Obligation of 20 J. to pay 10 l. by a Day, the Defend- Br Do 
Nat, that he paid it io F. M. by the Day by the Command of the Plaine A. fette, 
Lance Of as 47 ; | Figs - + FRI pl. 15. cites 
male | 7if, and no Plea, by which he ſaid, that he paid it to the Plaintiff by S. C 
er rs 7 3 of J. N. and a good Plea. Br. Conditions, pl. 12. cites "7 GO 
c in Cut. 
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7. In Debt the Defendant pleaded Deſeaſance that where the Plaintiſt 


| wes indebted to F. H. in 100 J. Ly Obligation, that if the Defendant j1.a!l 
| ©t2in the ſame Obligation and deli 


| & ver 14 to the Plaintiff, or ſufficient Argquit- 

JupoT: \' | {ance of it, tnat then &c. and he ſaid that he had diſcharged him &c. and 
5 | te Plaintiff demurred, and becauſe he did not ſew how he diſcharged 

ond! : um, therefore no Plea, and the Plaintiff recovercd h J 


is Debt and Damages 
4 per. 
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330 een. 
per Judicivm. Br. Conditions, pl. 16. cites 35 H. 6. 19. & concordat 
H. 22 E. A. 42 = | „ 
Er Iſues 8. In Debt upon an Obligation the Plaintiff declared, that the Ohligs. 
joins, pl. 35. Ton was malle for ſuch a Daty, and the Defendant ſatd that it <2, mats 
cites S. C. for aucther Daty ablque hoc that it was tor this Duty, and the others e 
contra. Br. Obligacion, pl. 48. cites 4 E. 4. 30. 
9. It it was to infeoſf the Plaintiff of all Lands contained in a certain 
Fine, and ſaid that four Acres are inthe Fine of which he has infeoffed hin 
this ſuffices withour ſaying that theſe are all &c. Br. Conditions, pl. 
144. Cites 6 E. 4. 1. 5 )ͤ 3 noock 3) 
10 Contra if it be g 80 to the Matter in Facl and in Certainty, at to 
jnfeoff him of all his Lands of which his Father died ſeiſed, or of all hi: 
Lands in A. there he thall ſhew How much the Land is, and that he in. 1 
teofed him thereof, which are all the Lands and Tenements &c, Ibid. 
11. In Debt upon Obligation, the Detendant pleaded a Condition, 
that if F. P. ſerve the Plaintiff for one Tear &c. and ſo fer ſeven Years wg 
&c. in omnibus Manaatis ſuis Licitis, quod tune &c. and that the a 
F. P. ſerved the Plaintiff lawfully from that Day to ſuch a Day within tie 
| ſeven Nars, when the Plainiiff diſcharged him of hs Service. The Pla. 
riff ſaid, that ſuch a Day, before the Diſcharge, he commanded the ſaid ]. 
T. to keep ſuch Goods without Alienation, and the ſaid F. P. aliened them to 
T. N. And the Defendant by Proteftation that he did not alien, for Ply 
laith, that the Plaintiff did not command F. P. to keep the Goods, and a 
good Rejoinder per tot. Cur, for the Detendant was not Servant to the | 
Plaintiff, and alſo he is bound that J. P. hall do all the Commandmnen:s 
ſpecially ; and therefore this is the very Point of the Condition; bu: 
contra it he was bound, that F. P. ſhoul be a good and lawfu! Servant 
And where a Man is bound to ſerve in all Commandments, there he i; 
not bound to ſerve it he be not commanded. Br. Conditions, pl. 152. 
12. If one be bound fo repair ſuch a Houſe, it is not ſufficient to lay 
that he has repaired it, but he ought to ſhew in hoc vel in illo. Arg, 2. 
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33 Le. 39, 40. cites ) E. 4. e 3 
Br Licence, 13. If a Man be bound upon Condition that the Plaintiff ſhall hav 
hg Ses Liens 1 one F. N. to carry 20 Load of Wood out of his Wood, it ſuffices 

ee tor the Detendant to plead that 5 N. at his Requeſt licenſed the Pliin- 

tiff &c. without ſaying that the Plaintiff was not difturbed ; tor he is ut 
bound to plead more than is in his Condition; tor if there was Difturb- 
ance it ſhall be of the Part of the Plaintiff by the beſt Opinion, and Þ 
he did. And ſo it ſeems that where a Man is bound to licence, he canint 
countermand it after ; Contra if there was no Bond. And if a Mai be 
bound as above that the Plaintiff ſhall have Licence, there if he be diſturb- 
ed by any, the Bond is forfeited. But if it was that F. M. ſpall give hin 
| Licence, which he does, and a Stranger diſturbs him, there the Bond 1s 
not forteited ; and fo fee a Diverlity between (Hall have Licence, and 
hall give Licence) Br. Conditions, pl. 163. cites 18 E. 4. 18. 29. 
134. Where the Defendant is bound 70 /uffer the Plaintiff to enter, ani 
to have all the Fallows in D. he ſhall ſhew how many Fallows there 
were. Br. Condisions, pl. //. cites 21 E. 4. . 
15. But when he is bound to repair all the Houſes in D. it ſuffices ic 

(ay that he has repair'd all the Houſes. Ibid. FE 
16. Where Condition is zo do certain Things, the Defendant may ſter 
the Condition certainly, and ſay that he has performed all the Cond1t100s 
generally, and if the Plaintiff denies it, he may ſhew in what Point ce 
_ tainly he has broke the Condition, and irom this the Iſſue ſhall ariſe; pe- 
Hulley and Vaviſor, bur Suliard contra, and that the Detendant cg 
to plead certainly how he has performed the Condition, and the Platt» 
tiff ſhall cake Iſſue thereupon at his Peril, but the Detendaar ſhall u! 
plead generally that he has pertormed the Condition, bar hall ei 


CET) 


K — 

— = — — —— 
r 
— = " * . * 

* — 
* I "Ty — 


y o 
by F \ 
x _ b * "ww —_— 3 22 — — — 
— —— 4 p PIT Ry 3 * = * N 8 „ mp * 
* " . — 8 ns + n - 1 on 
C - = o * — 0 * 1 * . — 7 3 - -*h4 — * - ** * 7 — a” % — 
. A WEE G I Log _ a TC TIS = — 8 * — * N * — 2 
N — Pa” S * 2 nr n 2% 5 * * — 34 —U Q— — S e * we, = T Gs. 4 py — PAI ou 
—— 2 2 = 7 N — : | e - . Ro 
— N Pe — 
8 . 
— 4 FCS Ry % ” 


-_ 
©, - 
1 - 
A N 3 
2 8 — = - 
» 
RR ods th * 5 r 0 « 
—ͤ——ä .. — —2K*„ökut !! „% ſ— — ˙—— ũ ¹!. r !!!. —— * 


r 
— 9 _ * 8 — * 


nt am — — © a— 


Condition. ET. 


— 


— — — 


N now, and ſo is the Uſe at this Day, Br. Condition, pl. 180. 
ires 22 E. 4. 14, 15. 

8 2 ut if I am bound to J. N. to /a ve him harmleſs &c. 
may {ay generally that I have ſaved him harmleſs, and good. But if J 
am bound to acgltit or diſcbarge A. B. againſt F. S. there he / ſpew ber- 
tainly how he has acquitted or dilcharged, and therefore ic ſeems by 
him that Non Damnificatus elt is a good Plea, Ibid, | 


and [as] to the Cother] 51. he ſaid ihat he offered u to the Plaintiff, and 8. C. 
becauſe the Plaintiff was indebted to the Defendant in 51. be commanded 
0 WE Him toretain it in Satisfaction of it, and it is a good Plea, and this not- 
13 E withſtanding that it was not by Writing; for Condition may be aver- 
red by Parol to be performed, and e contra of ſingle Obligation. Note 
d. A2 Diverſity. Br. Conditions, pl. 181. cites 22 E. 4. 35. 
n, EF 19. Condition of an Obligation 20 ſhew a ſufficient Diſcharge of an An- 
ext. . nity, you muſt plead the Certainty of the Diſcharge to the Court; The 
4 WK Keaton whereot given by Brian and Choke is, that the Plea there con- 
the | tains 2 Parts, one a Tria] per Pais, vis. the Writing of the Diſcharee, 
„ WM che other by the Court, viz. the Sufficiency and Validity of it, which the 
J. fury could not try; tor they agree that if the Condition had been to 
1 to ? ble a Houſe agreeable to the Eſtate of the Obligee, becauſe it was a 
Flea | Caſe all proper tor the Country to try, ic might have been pleaded, and 
da | then it was a Demurrer, not an Iſſue, as it is here. Hob. 107). per Ho- 
the bart Ch. J. cites 22 E. 4. 0. N 5 oh 
,, 20. In Debt upon an Obligation conditioned that the Defendant [call 
but repair and do other Things, and alſo pay his Rent every Day of Payment. 
ants He pleaded Performance ot all Conditions and Payments generally. 
he 13 The Court at firſt thought the Plea good, but after wards on ſeeing the 
152. Books they thought he ought to plead Performance ſpecially. Kelw. 95. 
N bb pt. 3; Mich, 22 H. . eiten Mien 1 M ” 1 5 
0 fr 21. But where the Condition refers to ſuch a Generality, that by In- 
1 . 2. | tendiuent it is paſt the Remembrance of Man, as if the Under-Sherift is 
M$ bound to diſcharge his Maſter from all Accounts and Returns of Writs 
Have within the County, it ſuffices to plead Performance of the Condi- 
r | tion generally. Per Cur. Kelw. 95. b. pl. 3. Mich. 22 H. J. cites 
is nut 232. Where a Man is direct Party to the Performance of a Condition, he 
iſturd⸗ | ought to plead ſpecially; As it it be to infeoff the Plaintiff of all his 
and fo Lands; Agreed. Kelw. 95. b. pl. 3. Mich. 22 H. 3. cites 1 H. . 
canuſt 23. Condition of Obligation was, that the Obligor ſhall not enter nor 
Van be | dam ſuch a Houſe; and the Defendant ſaid that be did not enter nor claim. 
diſturb. Per Keble he claim'd, Priſt; Per Brian he ought zo ſay that he came to 


ive bin | theLand, and claimed the Land, and entered into it, and yet nothing of the 
Bond 18 | Entry ſhall be traverſed, but only the Claim; Quod Nota. Brook ſays, 

ce, and Quere of this Opinion; tor there he alleged both Points of the Condi- 

% 


tion &c. and allo it ſeems that he ought 20 ſay what Near and Day he 
claimed. Br. Conditions, pl. 130. cites 4 H. J. 1. 
24. In Delt, it the Defendant pleads Condition of the Obligation in- 
5 dorſed, he olg ht to allege all performed ; but the Plaintiff ſhall ſhew one only 
ices 10 Wl broken, upon which the Iſtue thall be taken, Br. Conditions, pl. 131. 
| Cites5 H. 7, J. | — „ „„ api pots 
ay foes 25. A. is bound to B. in 50 l. to make ſuch Eſtate as the Counſel of 
onditlons B. ſkovld deviſe; A. pleaded that the Counſel denied Adviſement, the 


ging cer. Plaintiff ſpall not reply Prift, that they did, but ſhall fhew ſpecially what 


ter, and 
8 there 


riſe 5 bez Deviſe hits Counſel made, and who made it, and the Defendant ſhall 
nt 0250 rejoin that there was no ſich Deviſe, prout &c. Br. Replication, pl. 36. 
je 12 RT. | , ka 
1 i | 36. In Debt, a Man is bound in 100 l. to make Eftate to F. F. of 
1:4 1" 5 IND | | | 


5 Land 
k SLOTS 


9 * 


18. Debt upon Obligation of 20. upon Condition to pay rol. the De- Br. Dette, 
»14ant ſaid that he paid 5 l. to the Bailiff of the Plaintiff by his Command, pl. 172. cites | 


fe . ——  — 


332 Condition. 
Land or Tenements to the yearly Value of 10 1. by ſuch a Doz. [The 
Delendant pleaded] that he in ewffed hin of the Monr of 4. ty , 
County of S. end of the Manor of D in the Coty of H. lejore 165 
Day, which are in Value 101. And per Brian he ought tg allege 
the particular Value of each Manor by ujeif, by Reaſon ot the Viſue; 
for otherwile, if he tays that the Manors are not of the Value of 10]. 
er Ann. it thall not be tried by both Counties; and Townſend agreeg; 
by which he ſaid accordingly. And the Plaintilt ſaid rhat he yy, 
Eſtate of the one Mancr before the Day, and good. Br. Conditions, pl. 
244. cites 11 H. 7.14 : a = : 
z7. Debt upon Obligation, the Detendant ſaid that it is mndorſed 
with Condition, that if he found J. . ſufficient Meat, Drink and 45 
parel, till 21 Nears of Age, that then &c. and he ſaid that he had found 
him ſufficient Meat, Drink and Apparel, during the Time at D. and 
held a good Plea, notwithſtanding that he did not fler what 117 
Drink and Apparel he found. Per Keble ſaid that he did not find ful. 
ficient Apparel during the Time atorclaid, and dared not take [{;@ 
upon all the Points tor the Doubleneſs, but rock Iſſue upon the whit 
7ime, and good; Per Cur. quod nota. Er. Conditions. pl. 138. cites 
12 H. 7. 14. 3 3 J En Tang an 
28. It the Condition of an Obligation be 70 wake to the Obliree a lau- 
ful Hſtate in certain Land, it is fale to Plead that he was entevtteq him 
thereof, the which is a lawtul Eitate, though Ex Rigore Juris it is 
not neceſſary, becauſe it appears to be a law ful Eſtate. Keliy, 95. b. 
pl. 2. Mich. 22 H. 7. es I ED 
29. Bur if the Condition be to build a ſufficient Houſe, the Defendant 
muſt ſay, that he has built ſuch a Houſe, and conclude that the fame 
 # ſulkceient, . . , 
3 o. In Debt upon an Obligation conditioned to deliver all Eviqdencis 
concerning ſuch Lands, the Defendant muſt plead that he has delivered 
ſuch and ſuch Charters which are all the Charters concerning the ſame 
% ĩ ĩ cr: 
31. A Scire tacias itſued upon a Recognizance to perform Covenants, 
| whereof one was to permit his Tenants to have Common in the open Fields 
of D. when they thould lie Fallow; and another was, that he uu 
not do, permit or cauſe to be done, any Act to alter the Conrſe of the 
Fields in D. into any other Plight than at this Time was uſed ; the De- 
fendant ſaid that he had permitted &c. and that he bad not altered the 
Courſe &c. The Opinion of the Juſtices was, that this general Plead- 
ing was very good and fo it was ruled; Bur Harper totis Viribus e 
5 contra. D. 279. pl. 6. Mich. 10 and 11 Eliz. Anon. 
5 L. cited 32. The Condition of an Obligation was, that the Defendant, 
: ” 28 Bailiff of the Plaintiff's Manor, ſhould render an Account before ſuch a 
Gilb. Equ. Day of all the Rents of the Manor he has received ; the Detendan: 
Rep. 254 pleaded that beſore the ſaid Day, he had accounted tor all the Rents 
in the Ex- which he had received, but becauſe he did nor ſhe W what he had re- 
chequerm ceived, it was adjudged to be ill, Cro. E. 749. in pl. 3. cites Hill. 37 
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23 "" Eliz. B. R. Sands v. Maleverer. 


when the 5 . | | | =” | | 

Condition conſiſts of Matters to be done, that lie <vithin his own Knowledze, there though they corſiſt ef ria 
Variety, yet he cannot plead generally, bur muſt ſbew the particular Performance of all atters in 6 
Plea. EO e 8 . RO 


| 33. In Debt upon an Obligation conditioned for the Payment c 70% 
4M Es viz. 351. at one Day, and 35 1. at anther Day, the Detendant 57 
Payment of the nol. ſecundum Formam & effittum Conditionis nr. ut. 

the Court held it well enough, tor reddendo ſingula fingelis, 'tis 43 f 

he had pleaded the ſeveral Payments ar the ſeveral Days, Cre. E. 251. 

pl. 1. Trin. 33. Eliz. B. R. Fox v. Lee. 85 

e a {la 


a. 


v. Cotton. 


uncertainty. Williams J. held that he ought to have 
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34. In Debt upon a Bond on Condition to pay 20 J. within a Month N 
ter ihe Olligee had a Son, that did or coli ſpeak the Lord's Prayer in Hr 63, * 
Ing lit, that he could be nnder/tood 5 the Plintiſt pleaded that he had 

AU 


<6. $00. . 
PLE g 5 Eliz. C. 3. 
Son, qui 4% pctuit Precationem Domini ut intelligi poruert ; and Lane v. 


che Defendant demurred, becauſe it was pleaded he had a Son qui loqui op * any 
potuit, tor that 1s a ſecret Ability that cannot be known; Anderſon Ch. . py 


4 „ . « the whole 
| and Kingſmili, and Glanvill J. held the Iſiue good ; but Walmſley Court held 
Contra, that it is a ſecrer Thing and cannot be tried. Ow. 127. Lane it a good 


Iſlue and 


| | 5 . NES e well triable; 
for the Condition being in the Diſjunftive, he may allege the one or the other at his Electt 


on; and this 
ower of ſpeiking &c. ſhall be proved upon the Evidence by ſuch as heard him recite it; but the moſt 
; 


apr and proper Luc had been, that he had a Son N locuzus fit, and fo have tricd a Thing ectually done. 


35. The Rule is non ſunt Longa quibus nihil eft quod demere poſs, and 
therefore the Length of the Detendants Plea is unavoidable, where it 
is impoſſible to make it ſhorter; but where it lies as well on the Know- 
kdre of the Plaintiſf as the Defendant, there the unneceſſary Prolixity is 
voided, if the Detendanr pleads generally according to the Words of 
the Condition, and it comes on the Plaintiff's part to Aſſign a Breach. 
But where there is no ſuch Prolixity in the Defendant's Plea, there he can- 
act depart from the Rule by ſhewing a general Performance, according to the 
Words of the Condition, but he muſt plead it eſpecially, by ſhewing in cer- 
tain how it is performed, or elſe does not plead a proper and ſubſtan- 
tive Bar, according to the Rule of Law, by which he ſhould confeſs, 
and avoid the Plaintiff's Declaration; As if the Condition be, that the 
Defendant pay the Plaintiff all manner cf Cofts and Charges that F. H. 
hall charge the Plaintiff with for carrying on a Suit, the Detendant 
pleads he did pay all manner of Cofts and Charges; this is ill becauſe it 
relates to one ſingle Point, which may and ought to be ſhewed in certain, 
in order that the Plaintiff may take Iſſue on it. Gilb. 


Equ. Rep. 254. 
| cites Lutw. 419. { Trin. 4 Jac. Parkes v. Middleton]! 


36. Condition was 20 pay the Plaintiff at his full Age all ſuch Legacies 
and Gifts, which were given him. In Debt upon this Bond, the Defen- _ 
dant picads, that he has paid emmia talia legata qualia ad tale tempus 
generally and without ſbewing in particular, and in certain when. 
wr what and therefore it was objected that the Plea is void for ; 


| | ſhewed certainly 
in his Plea, what he had paid and when, and alſo the Time when be cam 
to ts full Ace ſpecially in bis Plea, according to the Condition of the 
Obligation, and this the clear Opinion of the whole Court. Bulſt. 1 
a nn $ Jas. Sons. Blige een ᷣ ie ag, 
37. It rhe Condition ot a Bond be 0 Diſcharge 2 Meſſuage of all In- 
cumbrances, one may plead generally that he did Diſcharge it of all 
Incumbrances, 67 if it be Diſcharge it of ſuch a Leaſe, then I muſt ſhew 
wal 32. Paich. 16 Jac, %. | 
38. Debt on Bond for Payment of Childrens Portions tam cito as they Cro. J. 359. 
ſeculd come to the Age of 21 Tears; the Defendant pleaded that he pl 28 Hal. 
has paid them tam cio as they came of Age; Doderidge J. ſaid that the 1 
Time being uncertain, he ought to thewed in his Plea certainly when ee > os 
they came to the Age of 21 Years, and when he paid the Money, and as ly 
alſo ought to have ſhewed who made the Will, and how he had per- i 
lormed the ſame, fo as the ſame might appear Judicially to the Court; 

whether well perlormed or not, and Judgment for the Plaintiff 2 
Bulſt. 266. 267. Mich. 12 Jac. B. R. Haulſey v. Carpenter. 

39. Condition was that the Olligee frond enjoy an Fftate according to 

a Grant of Letters Patents, he muſt not plead it Hæc Verba but he nw /4 

Jeu the Ffet of the Letters Patents and the Enjoying accordingly. Per 

Hobart Ch. J. Hob. 295. Mich. 15 Jac. in Caſe ol Slade v. Drake 


4Q 40. Condition 
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40 Condition i tne Gbligation was, that rhe Obligor / o1/d Des. 
der hie Crpyhuld Land to the Uſe of the Olligce, ard he pieaded 7/4. 4 
had ſurrendred it, and upon that Plea, the Elaintiſt“ demurred, aid jr 
Wus . upon the opening of the Caſe, by Warberton and Hut. 
ton, being only preſent in the Court, that Judgment ſhall be gisen for 


the Plaintift, tor the Flea in Bar is not good, becauſe the Detendant ' 


had wot ſi et when the Court of the Lord was kolden, Win. 11. 19 Jac 
Lewelling's Cafe. ds 


41. It a Man is bound fo give all the Money in his Purſe, or 10 infec 


one of all his Lands, he cannot plead that he has given all the Money or 


Land, but he ought to ſhew certainly what Money or Land he had, ang 
that he had given it. Lat. 16. Paſch. 2 Car. Wilkinſon's Caſe. * 

42. Debt upon Bond to make SatisfatFion for all Goods that an Apprey. 

tice ſhall waſte ; In the Replication the Plaintiff aſſigned a Breach, that 


the Apprentice had waſted ſeveral Goods, to the Value of 100 l. Ex. 


_ ception was taken, that the Replication did not ſhew what the Goods were 
But the Court held it well enough here in Action on the Bond. 
| b 


where Damages are not to be recovered, but the Penalty of the Bon 5 


upon any Breach, though otherwiſe in Covenant, where the Recon. 
pence is to be for Damages; and Judgment tor the Plaintiff, Le. 
94 Hill. 24 & 15 Cat. a. B. R. French v. Pierce, 
Put it the 43. Debt upon Bond condition'd, that the Obligor fhall pay from Tus 


Condition had tg Time the Moiety of all ſuch Money as he fhall receive, aud give Account, 
been to pay The Detendant pleaded, that he had paid a Moiety. Plaintiff demurr, 


% 1hoiety © 


ſich Money The Court held this a good Plea without ſhewing the particular Sums, 


as he ſhould and this for avoiding ſtuffing the Rolls with Multiplicity, and Plain. 


receive tiff cannot take any Advantage but by replying, that the Detendant 


thou ſa)- had received ſuch a Sum, whereof he had not paid the Moiety. Cid. 


ing (from 
ume to Time) 
it ought to BET 5 3 : EE, „„ Le: 
be pleaded Specially. Ibid, The Reporter ſays, Quære Diverſitatem. ——- 2 Keb. 220. pl. 64 


Church v. - . 
Difference is where the Thing lies only in the Defendant's Notice; As where it is to deliver all the 


334. pl. 18. Paſch. 19 Car. 2. B. R. Church v. Brownwick. 


| Money in my Pocket, there I muſt plead Specially ; but here others may take Notice of it, and the 
Plaintiff may reply, that the Defendant received 201. and cited the Caſe of Moodcock b. Colt, 


which Twiſden ſaid he never was ſatisfied with; And Judgment for the Defendant. 


Sid. 540. pl. 44. Debt on Bond condition'd 10 give an Account of all ſuch Monies 1s 


4. Heyman /guid come to his Hands, and to pay them to the Plaintiff. The Detendant | 


8 8 pleaded, that no Money came to his Hands. The Plaintiff replied, that zo. 


judg'd ac- came to bis Hands. The Court held the Replication ill, becaule it did 
cordingly. mot ſet forth any Breach that he refuſed to account; tor the Plea is of Mat. 
——Saund. ter within the Condition, and therefore it is not ſufficient to anſwer 1: 


_ 8 without aſſigning a Breach ; For perhaps he has paid ir, and therefore 


' yard, S C. Plaintiff ſhould have ſaid, that 50 l. came to his Hands, and that be had 
| the Court mot accounted or paid it; and Judgment per tot. Cur. rul'd againſt the 
ſeriatim de- plaintiff. Lev. 226. Mich. 19 Car. 2. B. R. Hegman v. Gerard. 


Iivered their 2 j | SO nee 
Opinions, that the Replication was ill for not ſhewing a Breach, and were ready to giv* Judgme: 


for the Defendant, bur at the Inſtance of the Plaintiff's Counſel, the Matter was referr'd to the 2 oy 
ſel, who determined it by their Award, and fo no Judgment was enter'd. —— S. C. cited and 1 
nied per Cur. and ſaid, that they of their own Knowledge were ſatisfied that it was not Lau, ” \ 
ken to be fo at the Bar when the Judgment in that Caſe was given. Carth. 116. Paſch. 2 0 K 
in B. R. in Caſe of Meredith v. Allen, which ſec infra, pl. 517. Gp 


* 
{4 


: £ - . 5 N : . ; i of ; F 7 
Debt ona 45. Debt upon an Obligation 70 do divers particular Things in tre 0 8 
Bond, after ſition mentioned. The Detendant pleads performa pit omnia &, and up"! 


Oyer crav® Demurrer held an ill Plea ; for the Particulars being cxprefies 12 © 


Frhe Con- * . Ya 
2 ir Condition, he ought to plead particularly to every one duttinete !“ 
| 4 | | | | whit 


Brownbrick, S. C. held accordingly, per Cur. becauſe hereby is a certain Iſſue, and the 
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where the Condition is fo perform all Covenants in an Indenture, there he N to 
may plead pertormav it omnia generally, it to be they be all in the Afir- bs pig 
mative, without anſwering particularly to every Particular. 1 Lev. (nant in 

03 Mich. 22 Car. 2. B. R. Wimbleton v. Holdrip. A certain Inc. 
260 | | | $5 denture made 
between the Plaintiff and Defendant. The Defendant pleads Ouod per formavit omnia & ſingula ex ejus 
parte &c. and mentions none in N and held naught, for he ought to ſet them forth. 2 Show. 
86. Hill. 31 & 32 Car. 2. B. R. Pa wlet v. Savage. | | | 
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46. Debt upon Bond condition'd, that if a Ship going ſuch a Voy- 
age ſhould return, the Perils of the Sea excepted, then the Defendant 
could pay ſo much, but if ſhe be oft, then to pay nothing. The Defendant 
leaded, that the Ship proceeded in the Voyage, but in her Return was 
lol. Plaintiff demurr'd, becauſe it was not ſaid that ſhe was loft Per pe- 
ricula Maris, tor it might be by his own Negligence ; but adjudged, 
that the Plea being in the very Words of the Condition, it is good, 
2 Lev. J. Paſch. 23 Car. 2. B. R. Watton v. Waddingtoun. 
47. The Condition of the Bond was, that if the Plaintiff ſhall ſeal to 
the Defendant a good and ſufficient Conveyance, in the Law, of his Lands in 
amaica, with uſual Covenants, in ſuch Manner as by the Defendant's 
Counſel ſhall be adviſed, then if the Defendant ſhould thereupon pay unto the 
Plaintiff ſuch a Sum ot Money &c. the Condition ſhould be void. In Debt 
| brought upon this Bond, the Defendant (aſter Oyer of the Condition) 
_ pleads, that Mr. Wate, a Counſellyr at Law, did adviſe a Deed of Bargain 
and Sale from the Plaintiff to the Detendant, with the uſual Covenants 
of all his Lands in Famaica, and tendered the Conveyance to the Plaintiff, 
who refuſed to ſeal the ſame, and ſo would diſcharge himſelt of the Con- 
dition, the Money being not to be paid unleſs the Aſſurance was made. 
The Plaintiff demurr'd, 1it. becauſe the Defendant has not ſhewed the Con- 
©<eance, and an affirmative Plea ought to be particular, and not fo ge- 
neral as this. 2dly, The Matter of the Condition con ſiſts both of Law and 
Fact, and both onght to be ſet out; The preparing of the Deed is Matter 
of Fact, and the Reaſonableneſs and Validity thereof is Matter of 
Law, and therefore they ought to be ſer forth that the Court may judge 
thereof, 3dly, The Plea is, that the Indenture had the uſual Covenants, 
but does not ſet them forth, and for that Cauſe it is alſo too general. The 
whole Court were of Opinion, that this Plea was good; For if the De- 
ſendant had ſet forth the whole Deed Verbatim, yet becauſe the Lands 
| arein Jamaica, and the Covenants are intended ſuch as are uſual there, 
tne Court cannot Judge of them, but they muſt be tried by the Jury. 
| He has ſet forth, that the Conveyance was by a Deed of Bargain and 
| dale, which is well enough, and fo it had been if by Grant, becauſe. 
ine Lands lying in Jamaica paſs by Grant, and no Livery and Seiſin is 
neceſſary ; It any Covenants were unreaſoaable and not uſual, they are 
do be ſhewed on the other Side; And e was given for the 
Defendant. 2 Mod. 239, 240. Trin. 29 Car. 2. C. B. Golfe v. Elkin. 
| 48. Debt upon Bond for Payment of 1201. on the 4th of Fanuary, ac- 
cording to Agreement in Writing. The Deiendant pleaded the Agreement, 
which recited a Controverſy concerning the Probate of a Nuncupative Will ef 
A. E. and that the Plaintiff was her next of Kin, and had entered a Caveat, 
and in Conſideration that he would withdraw it, ſo as the Defendant mig lt 
 broveit, and be ſworn Executor as he was, he covenanted to pay the Plain- 
| "if 1201. on the ſaid Day, out of the Perſonal Eftate of the ſatd A. E. which 
ſroud come to his Hands, in full Satis/attion of all Demands out of the ſame, 
accerding to the Intent of the ſaid Bond, and that after the ſaid Bond hucuſg; 
10 Part of the Perjonal Eſtate of the ſaid A. E. came to his Hands 
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' theValge of 1201, and that he had never any of the ſaid Perſonal Eftate but 
” 8 Value of 501. Upon Pemurrer the Plea was adjudg'd 11], tor hav- 
us cenſeſſed that he had 50 l. he ought to have paid that, the Meaning 
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of this Condition being, that he ſhould pay 129 l. or fo much therent 
as he thould receive belote the 4th of January out ot the Perfhnal 1 
rate, aud that il be received none betore that Day, then none 11,9410 = 
paid ; therefore, becauſe he neither pleaded a Pay ment, gr a Tender 
ot the 50 l. on the Day, the Plaintiff had Judgment. 2 Jones 218. 

Paſch. 34 Car. 2. B. R. Ogle v. Quintin. „ 
Comb. 10. 49. In Debt on Bond for Performance of Covenants, whereby , 
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 C. ud- Stranger is to render an Account, the Defendant pleaded Performance 
pidg'd for | l 2 1 8 . ICE ge- 
the Plaintiff, nerally. The Plea is ill. Show. 1. Paſch. 1 W. & M. Fitzpatrick; 
_ Robinſon. 3 Vö“ 
5o. Debt upon two Bonds, the Condition of the one was, that a * 
riage being intended between the Defendant and one A. S. he ſhould per init 
. her to diſpoſe of her Perſonal Eſtate, and that the Perſons to ha ſore 


”* » et — 
= 


ſhould diſpoſe ſhould enjoy it; and the Condition of the other Was, to per. 

mit her to give away $01. and that the Defendant ſhould pay it within f, 

| Months after her Death. The Defendant pleaded to each, Ouod Conti, 

 ejuſdem Seripti nunquam infratta fuit per ipſum ad aliguod Tempus hucuſq; 

& hoc paratus eſt verificare. Upon Demurrer it was argued that thi; 

Plea was good, and thould force the Plaintiff ro aſſign a Breach : fl. 

the Matter lay not within the Defendant's Notice, whether the had 

made any Diſpoſal or nor, and ſo could plead no otherwiſe than th 
Bur the Court held the Plea ill, and that the Deſendant mutt e }1;; 

he had performed the Conditions, and that this Manner of Pleading w.; 

never admitted. 2 Vent. 156. Paſch. 2 W. & NI. in C. B. Brown v. | 
: Rands. 53 3 3 C 
3 Salk. 138. 51. Debt upon a ZPottomree Bond, the Defendant crav'd Oper of the 
Ong = Condition, and pleaded that the Ship was loft. The Plaintiff replied, th: 
he's dupfaintitk the Ship was not loft, and concluded to the Country. The Defendant . 
14 And per , murr'd, for that the Plaintiff had not aſſigned any Breach in the Replic atio, 
1 TY Holt Ch. J. and the Condition was for Payment of Money, and now upon Oyer the 
1 5 e geg Condition was become Part of the Declaration, and then upon the 
eu 3 Plaintiff's Declaration there is no Cauſe of Action without Breach ofthe 

perlorm an Condition in the 3 and cited the Caſe of Hayman b. Gt 
Award ex- tald, which Dolben ſaid was diſapproved at the Time, and not Law, 


wn peg) if and that Saunders anſwers it in his Report of it; And Holt Ch, J. ſid, 
fendant pleads that the true Difference is, where the Matter pleaded admits and ſuppiſes a 


a ſpecial Non-performance, there 15 no need to allege a Breach ; And fo adgment 
Matter that was given for the Plaintiff. Show. 148, 149. Paſch. 2 W. & XI. Mere- 
admits and Qjrh v. Allen. | VVV 5 
excuſes 2 | | 1 55 5 . | 

Non performance, the Plaintiff need only anſwer and falſiſy the ſpecial Matter alleged, for he that excuſes 
a Non-performance ſuppoſes it, and the Plaintiff need not ſhew that which the Defendant had ſupfo- 
ſed and admitted; ut if the Defendant pleads a Performance of the Condition, though it be not «ell 
pleaded, the Plaintiff in bis Replication muſt ſhew a Breach, for then he has not a Cauſe of Action unle' 
he ſhew one. The Reaſon of that Caſe of the Award is ſingle; it is becauſe though an Award be 

made, yet it may be void in whole or in part, and therefore the Plaintiff muſt not only jhew the Award, 
that the Court may ſee that there was an Award, bt "__ alſo ſet forth the Breach that it may appear, 
likewiſe that the Non- perf ermanes <vas of a good Part of the Award, and not of a void Part thereof, for in 
that it need not be performed, and cited 2 Cro. 472. But if the Defendant plead Non ſubmiſit, and ſo force: 
the Plaintitt to Iflue, there need be no Breach ſer our, and Cites Sid. 290,— Carth. 115, 116. 8. Ca- 

_ cordingly, and the Reporter adds a Nota, that the Plea in this Cafe was ill; But per Curiam, in 
had been good, the Replication likewiſe had been good without Aſſigument of any Breach ; (Qucd 
Nota. | | „ oe 


US 3 


52. The Mianmeut of the Breach of a Condition &c. in the Repliet. 
tion is not neceſſary, but only in that ſingle Cate of Debt on a Bond 10! 
Pertormance of an Award. Carth. 116. Paſch 2 W. & M. in B. R. 

Caſe ot Meredith v. Allen. 8 


53. In Debt upon Bond &c. the Defendant pleaded a Letter cl Lin 
rom the Plaintiff's Teſtator and all his Crediters, provided, that vel 
two Months be would affign and ſecure all the 1 refits d the T. lend a 


1 


| | | 3 


Condition. 


r 
— —— — — — — 


Rectory of F. to the Uſe of his Creditors, as Connſel ſhould adviſe, and a- 
werr'd, that M. B. his Counſel, did adviſe a Letter of Attorney to be deli ver- 
e toone F. S. tO demand and receive of one H. Tenant of the Tithes of the 
ſaid Rettory, all Rents and Sums of Money for the Tithes, till the Credi- 
tors ſhould be ſatisfied &c. Bur becauſe it was not pleaded that H. had 
any, and what Tile, to all the Tithes &c. Judgment was given for the 


, Plaintiff for this Reaſon, Lucw. 675. 679. Hill. 12 W. 3. Plummer 
: y. Adams. N 5 3 
| © £4. Debt upon Bond condition'd, that if ſuch a Ship ſhould ſafely ar- 
BY. 4 M ſuch a Day, and well and ſufficiently infer y oy wort WAN 
29 and provided for a Voyage from thence to J. then &c. The Defendant 
. pleaded, that the Ship was Jafe in M. &c. and that ſpe was well mann d, 
” die d, and tack/'d, but by Force ot Wind was wholly diſabled to 
. compleat the ſaid Voyage, and did not ſay provided, as mention'd in the 
. Condition. The Court ſaid, that it might be true that the Ship was 
by diſabled by Force of the Wind, but this might be becauſe the Ship ; 
0 | was not well provided tor, and thereby was unable to reſiſt the Wind, 
55 and therefore the Plaintiff had Judgment, by the Opinion of the whole 
10 Court. Lutw. 698. Trin. 12 W. 3. Dottin v. Dowriſh 
55 55. If one be bound to pay Money to F. S. at a certain Time and Place, it 
Th is not enough tor the Detendant to ſay, that the Obligee came not, with=- 
1 out ſaying, that he was there ready; Per Holt Ch. J. 1 Salk. 172. pl. 5. 
wet Mich. 1 Ann. B. R. in Caſe of Canterbury (Archbiſhop) v. Willis. 
1 56. The Difference when the Plea is 10 be in the Words of the Condition, 
the and when not, is this; It there be any Matter in Law c. to be done 
191 that is under the l and for the Fudgment of the Court, there 
5 you muſt particularly thew the Performance, and the Pleading in the 
11 Words o the Condition is not good. Arg. Holt's Rep. 207. pl. 12. 
=. Hill. 5 Ann. in Caſe of Anneſly v. Cutter. 
\ the 5.7. As if I am bound to make you a ſufficient Rekaſe, there it is no good 
Cha Plea for you to ſay, you made a ſufficient Releaſe, but you muſt thew 
# 4 it in particular that the Court may judge of the Validity thereof. Arg. 
Jeet Holt's Rep. 207. in YT HS RL pr yes 1008 
Gig 38. H is the Reaſon of Specott's Cale, 5 Co. 57. Schiſmaticus invete- 
- ; ratus was not ſufficient being too general, ergo uncertain for the Court 
4 to judge; but where the Condition is to do Facts merely, the Record is 
"064 not to be ſwelled up therewith, and if there be Occaſion you may aſſign 
"we a Breach, and cites 3 Bulſt. 3 1. and cites 1 Roll Rep. 173. Arg. Holt's 
Rep. 207. in Caſe ot Anneſly v. Cutter. Wo UV! 
ek 59. Ho if the Condition be a Thing which is out of the Furiſdiction of the 
om Court, or is to undergo an aliud Examen, there pleading in the Words 
u Unkel of the Condition is good. Arg. Holt's Rep. 207. in S. C. e 
word be bo. If a Condition be to ſave one harmleſs from all Actions pending, you 
_ may plead there are no Act ions pending being general; Per Holt Ch. J. 
4 {8 in Holt's Rep. 203. 0 10. Mich. 5 Anne in Cale of Hackett v. Tilly. 
4 folorces | 61. But if the Condition be to ſave you from a certain Action pending, 
Sc there you are efopped to ſay, that ſuch an Action is not pending, being 
2 a particular; Per Holt Ch. J. Holt's Rep. 203. in 8. C. ä 
ch N 62. In Debt on Bond to exhibit an Inventory into the Eccleſiaſtical 11 Mod. 
| Court before ſuch a Day, it is not enough to plead that no Court was held, 145. 5. C 
Ralle at muſt plead alſo that he was there ready &c. For he muſt ſhe that he ”_ 3 8 
ond 1! 8 done all that could be done on his Side towards a Performance. 1 was likewiſe 
B. R. in Lal k. 192. pl. 5. Mich. 6. Anne B. R. Canterbury (Archbiſhop) v. Willis. % nde, a 
q # endant 1 | - 0 2 ccount , 10% 
"cant pieaded that be bad exhibited an Inxentoty, but that he <vas never cited to account. The Court was 
Licele: Re thut the Bar was naught, and that he was bound to account before the laft Day in the Cendition, 
1 0 tom Citation, at his Peril. | | 
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63. Where the Condition refers to a Muſtitude of Particulars Which 


may never be brouyht to Iſſue by the Parties, there 17 15 ſufficient jo, tha 


Deſendant to plead in general, and it lies on the Plaintiff, by way of Re. 
cotiou, to aſſign a Breach; becauſe for the Defendant in his Plea to de. 
ſcend to that Variety of Particulars, would overcharge the Record to 


no Purpoſe, and would tend to intangle the Detendant who would tal 


it he miſtook in Pleading any of them; whereas the Plaintiſf, by chu. 


ling out of that Variety that ſingular Matter by which the Condition ig 
broken, brings it to one proper lingle Iſſue; and therefore in this Caſe 
the Modern Lawyers have relaxed the ancient Rules ot Pleading, which 
required the Bar to be ſufficient and ſubſtantive, and in ſuch Caſes hase 
only required the Detendant to follow the Generality of the Words , 
the Condition, without deſcending to Particulars. Gilb. Equ. Reh. 


252. in Caſe of Fitzpatrick v. Strong. 


64. In Debt upon a Bond, the Defendant craves Oger of the Condi, 
which was, that if we the above bounden F. S. and 4. S. or either of ,, 
any or either of our Heirs, Executors or Adminiſtrators, do «ej 1 
truly pay to the above named I. F. his Executors, Adminiſtrators and Al. 
/igns, all Sum or Sums of Money which ſball appear to be due upon a fair 
Account ſtated on Account ot Rent, or Arrears of Rent, due 7hy fit 
Day of May laſt, at or before the firſt Day of November next enſuing the 
Date hereot, then the above Obligation to be void. The Defendants ply; 
that on the firſt Day of November then next enſuing the Date of the 


Obligation, viz. qto Die Nov. 1109. at Dublin, in the Pariſh of St. Mi. 


chael, in the Ward of St. Michael, they paid iu the Defendant all ſuch 
Sum and Sums of Money which then appeared to be due on a juſt Account 


| tated, on the Account of Rent, or Arrears of Rent, due the jr/? Da 
cf May in the Tear aforeſaid. To this the Plaintiff demurs, and fheys 
| tor ſpecial Cauſe, that the Defendants had not {ewn any particular or cer 
tain Sum of Money that they had paid to the Plaintiff, nor what was the 


Value of the Rent, or Arrears of Rent due the firſt of May. The De. 


fendants join in Demurrer, & Judicium mo Quer. for there is no proper 
Iſſue for the Jury to try; and therefore 


ay ing, that at ſuch a Time and 
ſuch a place he paid all Sums, is ſnewing nothing in certain on which 
the Plaintiff can deſcend to Iſſue; and therefore the Obligation ſtands 
confeſſed, ſince the Defendant does not ſhe to the Court that it is pro- 
perly avoided by the alleging the Payment of any other Sum, that by 
the Condition is to be paid in Diſcharge of the Obligation, and conſe- 


quently the Plaintiff's Declaration ſtands good, and Judgment for the 
Plaintiff. Gilb. Equ. Rep. Caſes in the Exchequer in Ireland, 251. to 


254, 255. Fitzpatrick v. Strong & a}. : 


( c Condition Qualified. And Relieved in 
Mw Equity. e 


. H E Plaintiff leaſed to the Defendant rendring 3 1. a Year Rent 
| and to re-enter on Default of Paymenr in twenty Days. Bond 
by Leſſor that Leſſee ſhall quietly enjoy, and for Performance of Covenants. 
Leſſee fails in Payment ot his Rent. Leſſor enters for Nonpayment. Leſ- 
ſee ſues the Bond and gets Judgment and recovers 21 1. at Law. Het 
this Court ordered Repayment, Chan, Rep. 95. 12 Car. 1. Pope 1 
r "Ix 
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9. A leſs Sum, 


| real aud perſonal Eſtate before a 
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2. Lands were deviſed to the Heir at Law alter the Death of the De- Per Vaughan 
viſor's Wite, but ſubject to pay Debts and Legacies withi a two Months IP, * 
after the Wite's Deceale. The Heir at Law dies, and bis Heir at Law in Caſe of 
(during the Lite of the Wite) ſells the Reveriion. The \V ite dies. Fry v. Por- 
The Purchaſor pays Debrs and Legacies, but does not pay all. The Heir ter. 

ar Law enters for the Forſeiture; but the Purchator was relieved a- 

gainſt it. Chan. Rep. 161. 1649. Underwood v. Swain. 

3. Covenant in a Leaſe was, that if Leſſec ſcoulil, without Licence, Leaſe 

for more Than three Years, unleſs to his Wife or Children, the Leaſe thould 


mmm 


de void. The Executor aliened it without Licence, but the Alience 


Cox v. Brown. _ 8 D 
4. In Caſe of a Bond for Performance of Covenants the Obligee thall have 


no more than he is really damaitied, and ſhall recover in a Trial at Law. 


was relieved, it being /o/d for Payinent of Debts. Caan. Rep. 170. 1656. 


Chan. Rep. 199. 12 Car. 2. in Caſe ot Davenport v. Longville. 


5. A Settlement was with Proviſo, thut the Heir at Law ſhould not 
attempt to impeach it, There were ſeveral Doubts and Ambiruities in it. 
The Court directed a Trial at Law, ard that the Trial thould be no 


Y - Forteirure. 2 Chan. Rep. ys. 14 Car. 2. Sterling v. Levingſtone. 


6. When a Man takes a Security by a Penalty he ſets up his Reſt there, 
and makes himſelf Judge of what he would have, and he ought to have 


| no more. Arg. Chan. Cafes, 24. Trin. 15 Car. 2. in Caſe of Criſp v. 
— 
. N 


lortgagee by Will remits Part of the Mortgage-money and all xeic Chan. 

the Intereſt, if the Arrears are paid in three Years. The Mortgagee, Rep. 96. 
failing to pay within the Time, loſes the Benefit of the Requeſt; admitted S. Q & S. F. 
by Serjeant Fountaine, Chan. Caſes 52. Paſch. 16 Car. 2. in Caſe 9 — 
—!. — nn nin” 33 817. —— 


» 


S. P. inſiſted 


Chan, Caſes, 110 Trin. 20 Car. 2. — 80 of an 4:ard not performed within the Time li 


_ ; | oy N ö | mired, 1t was 
et aſide. Finch's Rep. 22. Mich. 25 Car, 2 E. es and Reeve v. Blackwall, | PE OL Ty 7578 


g. Money payable according to the Condition of a Bond was mode- 


rated, in regard that the Office out of which it was to iſſue was taken a- 


ay lor ſome Part of the Time; and decreed the Obligor to pay for ſo 
many Vears only as the Office continued, and thereupon the Bond to 
be 3 up. Chan. Caſes 12. Hill. 17 & 18 Car, 2. Lawrence 
v. Bra ſie r. „)) I e 
111, due by Specialty, was agreed to be accepted inſtead of a 
greater Sum due, if paid at ſuch a Day certain. The 9 was, if 
tie Debtor tails of Payment at the Day, whether he thall loſe the Be- 
nefit ot ſuch Agreement or not. It was order'd to be made a Caſe; 
And the Reporter ſays it is to be obſerved that Part of the Conſidera- 
tion of the Agreement was, that one who was not bound by any for- 
mer Security had paid the Creditot o l. and uudertook to pay him 40 l. 
more, and ſo the Security was better d. Chan. Caſes 1 10, 111. Trin. 
20 Car. 2. Delamere v. Smith. 5 . %% LD 

to. It Condition be to have Conſent in Writing, and the Conſent is See Tit. 
had without Writing, this Court will help in that Caſe. Arg. Chan. Marriage 

des 141. Mich. 21 Car. 2. in the Caſe of Fry v. Porter. = CS) pl. 4. 

11, Condition of a Recognizance was qualified in Equity according Ce 
to the Equity of the Matter before the Recognizance was given. Chan. Fo 
Caſes 191. Mich. 22 Car. 2 Holt v. Holt. 5 


12. As where H. a Citizen of London, ſeiſed and poſſeſſed of ſeveral 
Houjes in London and elſewhere, of a publick Title, deviſed 106001. to his 
Daughters, being his only Children and Orphans, to be paid out of his 


ay other ſhould have Bensjit of his Lands 


de. and made A. his Nephew and others his Executors, and died in 
1658. 


339 
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Condition. 


. Pl. 598. 


e 


1658. A. and others, as his Sureties, entred into a Recopnizance 10 the 


| Chamlerl:un of London for Payment thereof. By the Kettyration the 


17 being of a public Title reverted to the right Owners, and by th Fire 
in Londen the ct her Houſes were burnt down, 10 that it was to be qoul ted jþ, 
whole Eflate would not amount to the 100001, and becauſe if the Chamber 


of London had taken the Eitate into their own Hands, it would have 


rity was only that the Executors ſhould not miſemploy nor watte the 
Eſtate, which they had not done, Lord Keeper, athited by 4 Judges, 
| ) 


been in no better Plight than now it is, and the Intention of the Secu. 


decreed that the Recognizance ſnould be made Uſe of no further than 


to make good the Value of the Teſtator's Eſtate over aud above the ſaid 


Loſſes. Chan. Caſes 190. Mich. 22 Car, 2. Holt v. Holt. 


13. A. grants an Office to B. for 6 Months, and M. and N. by Bond, 


reciting the ſaid Grant, are obliged tor his faithful Performance during 
all the Time; this extends no further than to the 6 Months recited in the 


Condition. 2 Saund. 411. 414. Paſch. 24 Car. 2. Lord Arlington . 


Mey rick. 


2 Lev. 176. 


SF. G 20 


P. And 


fo is Freem. 


Rep. 442. 


14. Vendor of Lands takes a Leaſe of them at ſuch a Rent, with Con. 


dition of Re-entry, and gives collateral Security for the Payment of the 


Rent. The Rent is artear. Vendee re-enters. Vendor can have ng 
Relief againſt the collateral Security without Payment of the Arrears 0 
the Rent due before the Re-entry as well as after the Re- entry. The 


Lands fold were affirmed to be 2501. per Ann. but were worth bur 


160 J. Chan. Caſes 261. Trin. 27 Car. 2. Anon, 


15. 500 l. was deviſed to the Plaintiff's Wife, if ſhe married with th; 


Conſent of certain Truſtees, and in Caſe ſhe did not, then 201. per Ann. fu 
her Life; She married the Plaintiff without the Conſent of the 'Truftees, 
and he preterred his Bill here for the 5ool. and it was argued on th: 
Behalf of the Defendant, that this did differ from the common Cale of 4 


Deviſe upon Condition in Terrorem ; for it has always been held, thu 
V here there is a Deviſe over to a 3d Perſon for Nonperformance of the 
Condition, there if the Party marry without Conſens &c. all ſhall goto | 


the 3d Perſon, becauſe he hath a conditional Intereſt by the Will, and 
if there be no Deviſe over, then it is eſteemed only in Terrorem, aud 


the Party ſhall have the Legacy notwithſtanding the Breach of the Con- 
dition; but here this is tantamount, or as ſtrong as a Deviſe over, when 


the Party himſelf faith, that if ſhe marrieth without Conient, ſhe fhal 
have bur 201. per Ann. But to that it Was anſwered by the Lord Chan- 
cellor, that this differed not from the Reaſon of the common Caſe of a ii. 


viſe in Terrorem, and the Reaſon he ſaid he had from my Ld Ch. J. Hale, 
who (when it was objected in another Caſe in this Court, that this 


Court will not make Mens* Wills for them, and give their Eſtates quite 
| contrary to their Intents) anſwered, that this Court holds Plea of Le- 


gacies, and judges of them by the Rules of the Civil Law, and by that 


Law any Condition added to reſtrain Marriage is void; 1o that Here an 
Intereſt doth not accrue to a 3d Perſon by the Breach of the Condition, ſuch 
a Condition is void, and only in Terrorem, and fo the gool. was de- 
creed to the Plaintiff, Bur if it had appeared that any Surpriz? d 


| Bribes &c. had been uſed in obtaining a young Maid to marry unfuits 


bly, perhaps this Court would order it otherwiſe. 2 Freem. Rep. 4! 
42. pl. 45. Mich. 1678. Hicks v. Pendarvis. 5 


Ibid. Itis 16. Bond to pay the final Condemnation of the Court of Dover if uch. 


ſaid there 
in a Nota 
that it is 
admitted 
at Law 


and in Equity. 


ment be in that Court againſt the Obligor, and he appeals properl i, at 
the Sentence be repealed, the Obligor thall be eaſed of the Bond. Chan. 
Caſes 306, Hill. 29 & 30 Car 2. Stock v. Dene “. N 


* 4 


I 
5 
E 
| | 
= 


— —— Res A Ap * — 2 — 


— — — — — —— — — — — — i 


Condition. 24.1 


17. A Fee Covert, having Power by Will to deviſe Lands, deviſes 


W them to her Executors 70 pay 500 J. out ot them to her gon, Provided, that 
- be Son's Father gives not a ſalficient Rel:aje of Gods in ſuch a Houſe to 
8 = ber Exccutors, that then the De viſe of the goo!. ſpould be void, and go to 
of rhe Executors. Alter her Death a Releaſe was tendred to the Father, 
» Y and he refuſed; But on a Bill brought by the Son againſt the Executors 
ip and che Father, the Father anſwered that he was now ready to releaſe, tho 
i E for ſome Reatons he had detore refuſed ; whereupon the Ld Chancellor 
Ne E decreed the Payment ot the Soo I. and ſaid it was the ftanding Rule of | 
i, E che Court, chat a Forfeiture thould not bind where a Thing may be 1 
= dane atter, or a Compenſation made tor it; As where the Condition is to A 
d 1 pay Money &c. and though it is generally binding where there is a | 
5 Deriſe over, yet in this Caſe, the Will ſaying that it ſhall go to the „ 
a. = Executors, it is no more than what the Law implied. 2 Vent. 352. 'f 
cle Peaſch. 33 Car. 2. in Chancery. Cage v. Ss: =>: = ia 
50 18. Where there is an Agreement to do a Thing upon a Penalty, the 1 
1975 penalty can never be demanded in Equity, if the Party performs that 0 
is 1 tor the not doing whereot the Security or Penalty is given. Arg. 2 Jt 
1 Chan. Caſes 88. Paſch. 34 Car. 2. in Caſe of Hele v. Hele. 5 1 
Re 19. M. poſſeſſed ot aLeaſe tor Years aſſigns it to D. on Condition not The Re- "RH 
1 t0 alien without Licence. M. without Licence mortgaged the Leaſe, and 1 2 
The chen becomes a Bankrupt. Aſſignee of the Commithoners prays Relief pe cy 
TOLL againſt rhe Forteiture ; M. by Anſwer Waives the Advantage, if the at all re- 
| 200 l. which was the Conſideration of his Aſſignment, may be repaid licve againſt 
1 him. It was inſiſted that M. had taken Bond of D. and alſo that M. the Forfei- 
3 had actually come in rs a Creditor before the Commiſſioners, and paid ture, if A. 
* his contribution Money. But Ld Chancellor would lie 1 
{tees ws "£4 1 *. Chancellor Would not relieve againſt made ſuch 
** the Forfeiture Without Payment of the 200 J. 2 Chan. Caſes 127. Mich. Offer by | 
cb 34 Car 2. Davis v. Moreton. — e his Anſwer, 
e O14 | | | „ ſo as he 
that | 5 might be paid the 200 l. Ibid. 
dhe 20. The Baron of Leſſee, after his Wife's Death, afigned two Leaſes, 
3 in Conſideration whereot the Aſignee gave Bond of 300 l. to pay the Ba- 
0 7 ro 20 J. per Ann. for Life, and all the Rent to the Leſſor; The Aſſignee 
e Con- | brought a Bill ro be relieved againſt this Bond, for that the Leaſes were 
he firfeited for Non-payment of the Rent. But having had the full Benet 
0 (hall | ol the Leaſes, notwithſtanding the Forfeiture, he afterwards re-entring 
Chan- | e Payment of the Arrears, the Court decreed the Plaintiff to pay the 
4 | vetendaur, the Leſſee, all the Arrears ol the 20 I. a Year, and ro con- 
. Hale tinue the Pay ment thereof as it grows due z but it being ſuggeſted in 
1 the Bill that the Wife, betore her Marriage with the Detendanr, had 
s quite | aligned the Leaſes to Truitces tor the Uſe of her Children by her for- 
"of L. ver Husband, it was order'd that the Defendant ſhould firit give Se- 
by that curity to be approved by the Maſter to indemnify the Plaintiff a- 
here al | 8 ſaid Children. Fin. Rep. 49. Hill. 25 Car. 2. Powell v. 
05 5 3 A. deviſed to C. his younger Son Lands called S. Proviſo . 
roriza v | le hinder d enjoying thoſe Lands, he ſrall have his Lands in B. C. is e- 
unſuits victed of a Moiety by a Stranger, without the Privity of the Heir at 
Rep 4. | Law, The Lands in B. are of much greater Value than thoſe called S. 
| Per North K. this is a Condition that lies in Compenſation, and decreed 
if ſuis: i C NY have only a Satisfaction pro tanto out of B. and decreed accord- 
erly, an | ogly. Vern. Rep. 270. pl. 265. Mich. 1684. Tyle v. Tyle. 


22, An Inſurance wes made to Farmers of the Duty on Sea-Coal, 
do pay Money if the Duty ſhould determine before ſuch a Time. Te 
| Duty in Scrictneſs might perhaps be ſaid to determine, yer the Duty 
| being enjoy 'd by the Inſured, or they having made ſome Compolition 
buching the ſame, and ſo not damnified, their Plea that the Duty de- 
derm ned before the Time agreed on was over-ruled, and they order- 
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ed to anſwer, 2 Vern. Rep. 10. pl. 6. Mich. 1686. Knightley, aliac 
| | is was 1 


R obinſon v. Burdett. 1 
32. A. the Father makes a voluntary Settlement upon B. bis «det $,y ;, 
Tail Male, Remainder io C. a fecond Sou &c, in which is a +. 


70516 


that if B. did nit pay to C. 6001 at his Age of 21, then the Eat | 


B. both in Law and Equity ſhould ceaſe. A. having afterwards Mariel 


a 2d Wite, Ly Deed taking Notice of the former Settlement, and thy p 


had not paid the Money according to the Provito, conveys the ſame Lands 
to the Uſe of his Children by his laſt Wife. The Plaintiff's Bill Was, tg 


be relieved againſt the Forteiture tor Non- payment at the preciſe Dy. 
» 


bur in regard the Conveyance was purely Voluntary, and the Father 


might have put What Conditions or Reſtrictions upon his Son be 
thought fit, and the Proviſo being Special, that for Non- payment at 
the Day the Son's Eſtate both in Law and Equity ſhould ceaſe, the 


Court retuſed to relieve the Plaintiff, and diſmiſied the Bill; and the. 
rather tor that the Plaintiff had ſet up a Releaſe againſt his Father, 


which was obtained by Surpriſe; and rhe Peed in Law was defectite 
and amonnred only to a Declaration of Truſt, Vern. 456. 457. pl. 431, 
Paſch. 168). Longdale v. Longdalee  _ RS 
Fin. Rip 49. 33. A Legacy was given on Condition, that Tegatee fhan't diſpute 5 


Mowdn interrupt her Will ; the Legatee conteſts the Validity of the Will, per 


not 8. © Cor. There was Probabilis Cauſa litigandi and *rwas not a Fotleeitn:s 


of the Legacy. Per Maſter of the Rolls. 2 Vern. 91. pl. 86. Mich. 
1688. Powell v. Morgan. Fog 0 


34. A. having 5 Daughters and ſeiſs'd of Land in Fee of 10.009 l. 


Value, ſettles ir ſo that in Caſe his eldeſt Daughter thould within 5 


Months after his Deceaſe pay 6000 l. among his other 4 Daughters, thy 
the Eldeſt to have the Land; No Payment was made in the 6 Months, 
bur within that Time Application was made by her to the Truſtees to 
Join in a Mortgage or Sale to raiſe the Money, but that not taking 
Etiect ſhe brought her Bill and aſſigned her Intereſt to the Plaintif. 
In Caſe of Default by the eldeſt Daughter the Land was deviſed over on 
the like Condition. Per Commiſſioners; This being a Power coupled 
with an Intereſt is relievable, and the Court may enlarge the Time, 
and hath uſually done it even in Caſe of a Condition precedent. 2 Ven. 
166. pl. 153. Trin. 1690. and Ibid. 222. pl. 202. Paſch. 1691. Wocd- 
many. Blake: 5 T 


A. Deviſed to 35. When the Perſon, that is to receive Benefit, by Practice, or 
| bis Son, pay- Contrivance prevents the Performance of a Condition, Equity will relieve, 


ing bis 


' Dauebtee Admitted per Lord Somers. 2 Vern. R. 344. Hill. 1697. in Cak of 


500 J. and Carle v. Bertie. | | 


in Default | 3 of * „ a | „„ 
thereof to the ſaid Daughter and her Heirs. The Son deviſed it to his Mother for Life, and afterwards h 
an Infant and his Heirs, The Mother and Daughter combine together, and the Mother vetuſed to pa) tit 


500 I. by which Means the Eftate would be forfeited to the Daughter, and the Infant defeated, Dectecd 
that the Mother pay one third Part of the 500 l. and that if ſhe refuſe, then the Infant paying 
the Whole, ſhall have to him and his Heirs againſt them both. Bur if the Mother pays one third, 
then ſhe to enjoy for her Life. Fin. Rep. 231. Trin. 27 Car, 2. Hayes v. Hayes. 


36. A. deviſed Land to J. G. paying 10 He. Danghter (who is Heir a 


Law to A.) 1000 J. J. S. makes Default. The Daughter recovers u 


Ejedment. The Heir of J. S. had Relief on Payment of Principal and 
Intereſt, though in Favour of a voluntary Deviſee, and to the U!- 
heriſon of the Heir. 2 Vern. 366. pl. 328. Mich. 1699. Barnardit 

„ . 5 
37. 400 J. was left in a Purchaſor's Hands for 2 Years without lot! 
eſt, and if the wife of A, the Vendor releaſed Dower in that Time, ©" 
B. the Vendee was to pay the 400 l. «ſe to retain it Abſolutely. A. died, 
his Widow did not releaſe within the 2 Years, but brought her VV"! 
ot Dower though the died before the Recovery of it. But was infilted 
that this was not in the Nature of a Penalty but the Terms of an * 
| | elt, 
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ment, and che Afeaſure of the Satisfat7ica tor the contigent Incumbrance 
ct Lower, and the Court would not have relieved had the relea/ed af 
tr 2 Jars, and Decreed accordingly by Ld. Sommers. Ch Prec. 102. 
Mich. 1699. Small v. Ld. Firzwilliams. ins 
39. Lands were deviſed to J. F. paring the Heir 200007. within 20 2 Vern. 594. 
Vears, at 1000 |. per Ann. The Heir entered tor Non-payment as pl. 533. S. C. 
tor a Forteiture, and though it was Urged that Chancery ought not to, WI 
on. . * "= «= - 8 lere 
aid in Ditherifon ot an Heir, yet Ld. C. Cowper Chancellor ſaid, that the Party 
the Entry of the Heir in this Caſe was only to entorce the Payment of might be pur 
the Money. As where a Mortgagee enters the Court can give him In- 5 as good e 
tereſt Irom the Time it became payable, and * where ever the Court EN bart 
can give Satislaction or Compenſation tor a Breach of Condition they can tion itſelf 
relieve. 1 Salk. 156. pl. 7. in Chancery 1707. Grimſton v. Ld. had been 
Bruce and Ux '. ; | * literally 
| 1 85 2 F performed 
Chancery wil relieve, though the Letter was not ſtrictly performed as Payment of Money &c. But 
where the Condition was Collateral and no recompence or value could be put on the Breach of it, there no 
Relief could be had for the Breach of it. Arg. by Sir Robr, Raymond Ac-counſel. Ch. Prec. 487. ſaid 
was laid down as a Rule Per Ld Somers and cites 5 Ch. Caſes [135] Bertie v. Falkland. S. 
P. and C. 12 Mod. 184 Per Ld. Somers. 9 . 5 5 


— — — 


| 39. Bill to be relieved againſt the Condition of a Bottomree Bond &c. 
ker it being not performed in ſome ſmall Circumſtances, but denied per Cow- 
mY | per C. it being a voluntary Undertaking of the Obligor, and no Contract 
th or Conlideration that might incline the Court to interpoſe. Mich. 3 
| Geo. Canc. Anon. PE VVV ot 
pol 4870. Leaſe tor Life or Years on Condition of Re-entry tor a Forfeiture, 
1 605 | or. that the Leaſe ſhould be void it Leſſee aliens or affgns without 
then | Licence, In Cale of Forfeiture, Chancery will not relieve becauſe *tis 
its, unknown what ſhall be the Meaſure ct the Damages, tor that is only 
3 where there can be a Compenſation in Damages, 9 Mod. 112. Mich. 
King 11 Geo. Wafer v. Macato. ZZ ne ne ne 
neil. 41. J. S. charged his real Eſtate with 500 l. to be paid his Siſter Alice 


r Herne, within one Month after her Marriage, but ſo nevertheleſs as 
upled the married with the Approbation of his Brother Joſeph Herne (if li- 
Lime, | ving) and in Caſe the married without his Conſent, the 500 1. was not 
Vern, to be raiſed, Alice Herne married in the Life- time of Joſeph Herne, 


\ ood- 


and without his Conſent, and the Queſtion was, Whether ſhe was en- 
titled to the 5ool. or not; for here it was ſaid that this was a Con- 
dition only in Terrorem, and that the Conſtruction of ſuch Conditions 
has always been, that where there is no Deviſe over ſuch Condition is 
void, otherwiſe were limited over, and here it is not. 5 
Econtra it was Argued that this is a Condition precedent, and no- 
. thing ariſes or becomes due but upon the marrying with Conſent, and that 
10 Ty tle | this being a Deviſe of Money out of Land, or of a Charge upon the 


ice, or 
-elieve, 


Caſe of 


ee Land, it is to be Conſidered as a Deviſe of Land &c. and governed 
or by the ſame Rules, and then being a plain Condirion precedent nothing 


does ariſe & c. and for this was ciced the Caſes of Fry v. Porter. Ber- 
lie and Faulkland &c. 5 8 
The Maſter of the Rolls ſaid, that the Civil Law makes no Diſtinc- 
tion in Perſonal Legacies, berwcen Conditions precedent and ſubſe- 
cipal and quent, neither does this Coutt as to meer Perſonal Legacies given upon 
che Di Condition ot marrying &c. with Conſent &c. But this Court differs 
adit Wi jrom the Civil Law in this, that whereas by that Law all Conditions in 
| Kefiraint of Marriage are void, but this Ceurt ſays they are not void where 
hut later yy Legacy is given over and another Perſon particularly Halhſtituted by the 
me, thet Flor to have the benefit of it in Caſe the Condition be nt complied with. 
x died, i « this uſt be a Special Nomination as a Legatee, and therelore 2 Re- 
her VII ſaduary Leratee or Executor ſhould not have the benefit of ſuch Men- per- 
18 inſited /Mmaice, and remembered a Cale to this Purpoſe, that where a Legacy 
an Agr sen upon ſuch Condition of marrying with Confent, and it not 12 
ment; | 4 


Heir 4 
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it gold fink into the Refidue of Teftator's Fftate which he give to f. oy wo 


5 It was held that though the Marriage was without the Content, ver 
#4 the Legacy was not loit becauſe It would have been the fame it Teſta. 
"I il tor had ſaid nothing about its ſinking into the Reſiduum, and therefore 

1 {1% was conſtrued only in Terrorem. So it is in the Caſe of a Truſt of a 
4 ba Term limited of Lands for raiſing Portions with ſuch Reftrittion, this 
TIRE Court governing itſelf by the fame Rules as in Caſe of a Devile of a 

"a | Legacy with ſuch Condition, becauſe though the Term be a legal 
Eſtate and Intereſt, yet the Tyuſt of the Term is a Creature of Equity 


only &Cc. | | FP TE 
Bit it is otherwiſe 1 Caſe of a Deviſe of Lands there Conditions Pre 
cedent, and ſubſequent take Place &c. and this was Fry and Porters 
Caſe of an Infant bound by Condition, relating to her Marriage deing 
a Condition precedent, and held that the preſent Caſe being 4 Charze 
upon Land is to be governed by the ſame Rule, and is to be conſidered 1; 
Land, the Will muſt be atteſted in the ſame Manner &c. and this be. 
ing plainly a Condition precedent, and nothing veſted (as is in Cie 
ot a Truſt Term where the Term is veſted and the Truſt only le: 
open) it is too hard for this Court to Charge the Land contrary to the 
expreſs Will of the Teſtator, and to ſay the Money ſhould be rail.q 
when the Teſtator has faid it thall not &c. and held that a Charge cn 
the Land can't ariſe &c. otherwiſe than as a Deviſe of the Land il; 
wherefore the Bill was diſmiſſed as to this Point; for Alice the Le. 
gatee were cited Salisbury v. Bennet, 2 Vern. 1 Ch. Ca. 22 Bcllafis y, 
Ermin, and Ibid. 58 Fleming v. Waldgrave. Bur as to this it wi 
faid by Mr. Attorney General and agreed by his Hononr, that the 
| Legacy there veſted immedaartely, it being given upon her not marrying. 
without Conſent &c. and his Honour remembred a like Cafe in time 
of Wright S. C. where the Condition being 11 the did not marry with 
Conſent &c. and the Legacy was Decrecd her immediately, and the 
to enter into a Recognizance to refund in Caſe ſhe marryed without 
Conſent &c. Ms. Rep. Mich. 4 Geo. 2 Canc. Reves v. Herne. 


For more of Conditions in general, See Accord, Actions of Aſſump 
ſit, Apportionment, Arbitrement, Covenant, Oevile, Entry, 
_ Grants, Peir wag Notice, Obligation, Jleaviigs, 
dolicy of Jnſurance, Rent, Reſervation, Tender, Colt 
emps Priſt, and other proper Titles. 1 5 
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Confeſſion. 
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(A) What ſhall Amount to it Actions of which Ad. 
vantage ſhall be taken. And in what Caſes, ard 
how the Conſeſſion muſt be, or may be. 


1. IN Hast. Per Marten, if the Defendant confeſſes Waſt in his I's 
1 ation and pleads no Waſte done, the Plainritt thail have Adv 
tage ot the Confethon contained in the Proteſtation quod non negats' 
By which he pleaded no Walt done, and oufted the Proteſtation out © 

the Plea. Br. Confeſſion. pl. 60. cites 11. H. 6. 1. 
2. In Detinue of a Cheſt of Charters and of a Charter Special, it the 
Plaintiff will conteſs the Action, be ovghr to confeſs it as the Plain 
| | Ld 
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has PETE) | Br. Confeſſion, pl. 56. cites 11 H. 6. 29, and Firzh: 

- Petinuc, It. 3 Tal 5 Sree bn 1 
3. It Iſſue is join d, and aſter the Deſendant or Tenant pleads Releaſe Br. Traverſe: 

ef the Plaintiff after the laſt Continuance, and he ſays that Not his Deed per &c. pl. 


7/ter the laſt Continuance, or that he made it before and not alter, this * Fade 
— 


by ſome is a Couleſſion of the Deed. Br. Confeſſion, pl. 42. cites 21 In Treſpaſs, 
H. 6. 9. the Defen- 
ö | | 5 3 By dant pleaded 
Ft Geilty and fo to Tſſue, and Day given till another Term, and meſne between theſe the Plaintiff releaſed 

| to the Defendant &c. and at the Day other Centirnarce was taken, at which Day the Defendant ſaid that 
tle Plaintiff by the Deed bearing Date before the laſt Centinuance, and primo Deliberat to him after the laſt 
Untinuance releaſed to him & c. and the Plaintiff ſaid that the Delivery was when it bore Date Abſque hoc 
that it <vas delivered - Tac the laſt Continuance, ard Per tor. Cur. the Plaintiff ſhall be Barr'd by Con- 
feſſion of the Releaſe after the Action brought and after the Treſpafs done, but Per Cur. the Plain- 
tiff might have ſaid that he did not deliver the Deed after the laſt Continuance withont ſaying more. Br. Ne- 
gativa &c. pl. 43. Cites 16 E14. 5. 8 Fu 0 


8 


* + 
(ts 
—— 
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4. The Defendant juftificd that the Beaſts eſcaped into the Land of 
E the Plaintiff and ſpoiled his Graſs, aud he freſbl re- took, and no Plea, 
o the EF bur is a Confeton of the Treſpaſs, by which he preſcribed in the Eſcape. Br. 
ld RE Treſpaſs, pl. 155. cites 22 H. 6. 36. p 
ze on 5. In Debt the Defendant pleaded Releaſe, and at the Day of Ven. 
icſelt, E fac. made Default, the Plaintiff pray ed Judgment upon the Obli- 
Le- E gation, and by the Opinion of the Court he ſhall have it; for this is 
alls v, E a Conteſſion ot the Obligation as he had pleaded Acquittance, Br, Judg- 

t Was Rei sE 4.5: CES a) 355 
at the 6. In Treſpaſs the Defendant juſtified the taking by Licence of the Plain- 
rrping | tiff to detain in Pledge for 10 J. which the Plaintitt owed him, and the 
1 Lime | Defendant demurred ; by this the Debt is confeſſed. Br. Confeſſion, pl. 
v WI EvmCErAR..._ ce EG 
ind the WAG . Contra it ſeems, if. he had taken the Debt by Proteſtation and demurred 
vichout ton the Bar, Ibid. a on 


| 8. In Formedon, per omnes except Huſley, if the Tenant pleads War- Br. Eſtoppel, 
Mummy: p :mnty with Aſſets, which is found for the Demandant upon Traverſe of the B 
Entry, I Aſſets, by this the Demandant has confeſſed the Warranty, and ſhall lod 


not ſay Not his Deed atter, tor he cannot deny the Aſſets without con- are all the 
telling the Warranty as it 1s ſaid there in a Nota; But Brooke ſays it Editions, 
ſeems to him, that in this Cafe the Demandant may ſay Proteſtaudo, that but it ſeems 


the Deed is not in the Deed of his Anceſtor, and pro Placito Nothing by De- _ 3 


Abings, 
Tout 


= ſcent ; and if this Plea be found for him he ſhall plead Non eſt factum 2. 3. pl. 4 
1 . - 0 3 | . J . P . 4.] 
alter. Br. Confeſſion, pl. 62. cites 5. H. J. 2. 3. Nota per 


Man pleads R ĩeus paſſa by the Debt, he cannot give in Evidence, that Non eſt factum; becauſe by the 
pleading the Deed is confeſſed; Quod Nota & quære. Br. General Iſſue &c. pl. 99. cues 5 H. 7. 3. 


9. Not Gnilty is no Confaſſen of the Tenure; contra of Pleading Rien: 
— _—_ Arrear. Br. Verdict, pl. 56. cites 9 H. 5. 3. )%%%ͤĩ 

= 70. Debr upon an Obligation to perform an Arbitrement, the Defendant Brownl. 89, 
ich Ad- 3 pleads the Plaintiff's Releaſe ; Iflue is joined upon it, and found with S. C. 
es, and 


de Plaintiff, He has Judgment. Affirmed in Error, although the Plain- 
Y tft did nor allege any Part of the Arbitrement, and a Breach of it in the 
IF Deſendant. The Law requires that when it is pleaded, that no Arbitre- 
3 I; was made, not where the Arbitrement and Breach of it are confeſ- 
„ his P. de, as in this Caſe is impliedly done. Jenk. 280. pl. 4 cites Mich. 3 
n negu, We — v0 ot a Bond for Performance of Covenants, and the Defendant Brounl. 99 
tion our E a Releaſe, and Iflue is 15 upon it; for the Plaintiff is forced S. C. 
., 1 the Letendant's Plea to an wer to the Releaſe, and has no Occaſion to 
4al, it ©: wn "ew any Breach of Covenant tor the Reaſon atorcſaid. Jenk. 280. pl. 
ve Plain ui * tes Mich. 3 Jac. Jefiery v. Grey. 
_ 41 ta. Jy 
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12. $9 in an Ae, where the Tenant pleads a Releaſe, the Ditieitin 
| 1 


is impliedly contetted. This is the Reaſon that where not Guile, 1 
pleaded in Treſpaſs, a Releaſe cannot be given in Evidence; tyr ſuch 


Lvidence and the Detendanr's Plea are concrary, A Releaſe imPplies 3 
Conſefſicn of the Treſpals, and a Diſcharge ot it by the Releaſe, Jenk 
280. pl. 4. „ 

13. There is a great Difference between a direct Confeſſion of the Party 


by a bene & verum &c. and a Nient dedire, or a Demurrer ; that is, be. 


3 


tween a direct Confefſion of the Party againſt himſelf, and an Admittance 
by Implication, or a Verdict finding it, or the like; As in 2 H. 5. 16. | 
a Man bring an Action of Treſpaſs againſt A. quod ipſe ſimul cum B. & ( 

did the Treſpaſs, and does not ſue them all, his Writ ſhall abate; and ifhe 
bring his Action againſt A. and he plead the Treſpaſs done by him, and 
B. and that the Plaintiff releaſed to B. and the Plaintiff traverſes the 
Releaſe, yet his Action ſhall not abate ; So 9 H. J. 3. if a Man aon 
for two Rents, and the one of his own ſhewing appears not due, the 


whole Avowry 1s vicious; otherwiſe it it were ſo found by Verdig: 
| | 3 3 


Hob. 93. 
pl. 126 
Gould v. 


Denn,, 


S. P. and 
ſeems to be 


Per Hobart Ch. J. Hob. 164. Mich. 10. Jac. in Caſe ot Colt and Glo. 


ver v. Coventry and Litchfield (Biſhop "> Ys | 


14. Proof upon the Condition of an Ov/ization of an Apprentice br 


Conteſſion or otherwiſe, touching the embeglius his 1ifter's Gouds; à 
luntary Confeſſion is Good. Jenk. 300. pl. 3. 


15. If in Trover and Converſion, the Detendant pleads a ſpecial Pley 


he muſt confeſs a Converſion ; Per Holt Ch. J. 2 Salk. 654. pl. 2. 
Mich. 10 W. 3. B. R. in Caſe of H artſord v. ſones. N 


16. Account againſt the Defendants as Bailiſis &c for 132 Brjhels q, 


I heat to the Value of 291. the Detendant p/eaded, that plene coputarir, 
de prad 132 Bufhels; the Plaintiff replied, that non computaoit, upon 
which they were at Iſſue, and the Plaintiff had a Verdict and Fudgnt, 
that the Defendant computet, and he appearing upon the Capias ad com- 


putandum, there were Auditors affigned, who afterwards delivered in the 


Account, (vix.) that the Deſcendant had confeſſed to thei the recerving 129 
 Buſhels of light Wheat ad Merchandizandum ; but that he, at the Reque| 
of the Plaintiff, had mingled ten Buſbels with it to make it fit for Sale, and 


craved Allowance of it, and of ſeveral other Particulars in Engliſh; and 


upon Demurrer the Plaintiff had Judgment to recover tor the 142 


| Buſhels of Wheat, for which he had declared, and not ad Valorem ; be- 
cauſe by this Plea of Plene computavit, the Detendant conſeſſed he had 
received 132 Buſhels, but that he had fully accounted for ſo much, when 
before the Auditors he had only accounted for 120 Buſhels, which mult 


be an imperte& Account, and that is the ſame Thing as if he had retuled 
to account; And the Reporter adds a Nota, that in ſuch Caſes, it tie 


. 3 had been Quod recuperet ad Valorem, it had been wrong. 


Fitzh. At- 
torney, pl. 
45. cites 

HA 4 


Br. Attor- 


utw. 58. 63. Mich. 11 W. 3. Pierce v. Clerke. 


(B) By Attorney or Baily, in what Caſes. 


1. IN Aſiſe the Bailiff of the Tenant cannot confeſs the Diſſeiſin. Br 
Conteſſion, pl. 47. cites 22 Aſſ. 45. 7 

2. In Treſpaſs the Defendant alleged, that the Plaintiff was his} we 
and becauſe the Plaintiff *s Attorney could not deny it, the Court a wa 
that the Plaintiff take nothing by his Writ. The Reporter fays, the 


when this Conuſance of Villeinage was received by Attorney all the = 
e 


2 2 * Py — . _— 8 
93 : WW , 


onfeſjion. 
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547 
tices of che one Bench and the other were preſent; Quod mirum! Ideo ver. pl ty 
. * 5 (CCS: od. U.. 
Quere &c. Hill. 44 E. 3. tol. 2. b. pl. 9. Chateway v. the Biſhop ot 8 8 
| | bur ſays, 
| : : | Quod mi- 
rum! Fitrh. Villeinage, pl. 40. cites Hill. 13 H. 4 S. P. Reilw. 135 a. b. pl. 118. S. P. 
and cites S. C. —— Jenk. 52. pl. 100. cles 8. C. but (ay that the Attorney has his Warrant ad per- 
de ndum & lucrandum; and though this Reſoſution was in the Preſence of the Judges of both Benches, 
vet it was not their Refolution 3 For the Power of an Attorney relates to the Matter in Demand, as 
| ppc ars by his Warrant; but that if a Nativo halendo be brought, inch a Conteſſion may be received. 
Jerk. 283. pl. 12. S. P. as to Villeinage ; for it is a Final Bar, as a Retraxit, which requires a 
perfonal Acknowledgement. | ; 1 9 8 


Wincheſter. 


z. In Delt, if a Man is condemned, the Attorney of the Plaintiff cannot 
confeſs the Cree ¶ Satisfaction. ] of His Maſter after the Tear ; tor alter the 
Year his Warrant is expired as to confeſſing Gree Satisfaction, and he 
ought to have a new Warrant. ] Br. Satisfaction, pl. 39 H. 6. 49. 


» 


— 


(C) The Force and Effect of a Conſeſſion, and where 
it is contrary to a Verdict. 9 
1. Reſpaſs done Anno 19. The Defendant pleaded a Releaſe of all Ac- g-, Confer. 


I Plea | tions Anno the 16. and to any Treſpaſs after, Net Guilty; the ſion, pl. 48. 
pl. 2. AR Plaintiff ſaid, that the Releaſe was by Dreſs and ill ; tor by this he confeſ- Cites 8. C. 


| {cs that it was done Anno the 16. and fo his Action falſe, and ſo of his Ong , 
bels q | Confeſſion it hall abate. Br. Treſpaſs, pl. 243. cires 22 Afl. 86. . 
„ upon FE ; had come by Verdict; Note the Diverſity, 
q my 1 In Aſſiſe the Tenant pleaded in Bar, and confeſſed an Oufter; the 
in the Plaintiff made Title, and found for him, and that he was neither ſeiſed or 
ing 120 | diſciſed and yet the Plaintiff recovered. The Reaſon ſeems to be, in as 
Requ much as the Defendant has confeſſed an Ouſter, which proves that they 
ile. and | were ſeiſed and diſſeiſed, when the Title is found for them; For Conn 
Fi 1 | teffion is ſtronger than Verdict. Br. Confeſſion, pl. 49. cites 44 Aff 6. Br. verdict, 


3. In Debt it was agreed, that if a Man makes an Obligation, and de- pl. z. cites 


the 132 1 Ll. 4 ; Iz 1. 3. 
n ders it as a Deed to a third Perſon, to the Intent that when the Obligee has S. &——Þr. 


em; de- 


d he had | delivered to him an Iudenture &c. then to deliver it to the Obligee, and the ag . 8 
c 114117. 3 . | EY ; 4 , tum, p 4. 
h. when Ouligee gets it before the Indenture deliver d, and fo Non eſt Factum, and cites & C. — 
nich mul upon the Iſſue thereof it is fornd that it is not his Deed, yet the Plaintiff Jenk. 102. 
d refuſed | fall recover, becauſe he has confeſſed in Pleading that it is his Deed ; & Ste 
es. if tie For he has confeſſed Delivery as a Deed. Br. Confeſſion, pl. 38. cites 


u e, WE 95 6439 F = 

1 4 But otherwiſe it is if he had ſaid, that he had delivered it as an E/- 
| crole upon Condition as above, and after this performed to deliver it to the 
| Obligee as his Deed ; Note the Diverſity ; Confeſſion and Verdict, and 
| the one contrary to the other; the Conteſhon ſhall bind, and the Ver- 
dict ſhall be void. Ibid. 3 . — 9 
| 5. Where a Man brings a Foint Action, and in Pleading by Replica- g. Brief ol. 
don or otherwiſe, after ſeveral Bars pleaded, he confeſſes that his Action 245. cites th 
E {5 ſeveral, the Writ thall abate ; Quæte, where ſuch Matter is found y 36 H. 6. 27. 
Verdict, there the Plaintiff ſhall recover, and ſhall be amerced allo ; S. C. 8 
| And fo lee that Confelſion is ſtronger than Verdict. Br. Conleſſion, pl. 
22. cites 36 H. 6. 30 : . 
6. Where it is confefſed upon Examination of the Sheriff, that he has re- 
bac a Man ontlaw'd contrary to a Superſedeas, and has returned the Cy- 
Hes of i be. Exigents, and not the Writs themſelves, there he {hall be amerc'd, 
ö and there needs no ludictment thereof againſt the Saeriſ to bring him to 
; Anſwer, 
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Anſwer, and this by reaſon ot his Conteſſion; Quod Nota. Er. Con. 
felſion, pl. 32. cites 5 E. 4. 5. per Markham and other ſuttices, 
7. Conſeſſio Facta in Judicio omni probatione major eff. ſenk. 102 
3 5 | 
: 8. At Common Law, where the Defendant or Tea ant confeſſed the 
Action, he might have a Writ of Error notwith/landing ; tor the Record 
conſiſts of ſeveral Things. Upon an Indictment ot Felony, and a Con. 
feſſion upon it, a Writ of Error lies if the Error be apparent; but the 
Error ought to be allowed by the Court before the Writ ot Error be al. 


 _low'd. Jenk. 134. pl. 73. 


I. 


(D) Judgment. In what Caſes Judgment ſhall be 


given upon the Confeſſion ; And at what Time. 


1. IN Aſſiſe it was ſaid for Law, that if a Thing be confeſſed in Plind. 
ing, and the Verdict found contrary, yet Judgment thall be upon 
the Conſeſſion &c. Br. Confeſſion, pl. 26. cites 28 All. 17. 

2. But if a Thing be conteſſed in Pleading, and after the Iſſue is taken 
in Aſſiſein Point of the Aſſiſe, or in another Action the General Iſſue is fu. 
ken, ſo that the other Matter is expuls d from the Pleading, or is ut eiterd, 
there the Contcthon is waived, and the Verdict only thall take Efect. 

3. In Aſſiſe the Tenant pleaded in Bar and confeſſed an Onuſter ; the 
Plaintiff made Title, which Title was found, and that the Plaintiff as 
not ſeiſed, yet the Plaintiff recovercd by reaſon of the Conteſſion of the 
| Outer before, for he cannot be ouſted if he was not ſeited; For tie 
| Conufance thall take Effect though the contrary be found by Verdict. 
Br. Conteſſion, pl. 2y. cites 28 All. 34. F 
Br. Replead- 4. Where it 18 confeſſed by Implication in Pleading, that the Defendant 
2 Jo. in Treſpaſs Vi & Armis is a Lord, there, though the Detendant plcads 
© fo lljue, and the Verdict paſles for the Plaintiff, he thall not recover, be- 
_ cauſe it appears by the Pleading that the Action does not lie Vi & At 
mis againit che Lord. Br. Conteſſion, pl. 34. cires 10 E. 4. 7. 
J. In Præcipe quod reddat againſt four, three confeſſed the Action, and 
. the fourth ſaid, that he held jointly with the two, abſque hec that the third 
any Thing had; Judgment ſhall not be given upon the Confeſſion till che 
 ltlue be try'd ; For this goes to the whole Writ ; Quod Nota. br. 
— Tao. , -( ]̃ —(, ͤ CEE 3 
| Brownl. 196. 6, In Aſſault and Battery the Defendant pleaded Not Guilty, which 
ing x jg] was entered, and now he would confeſs the Action, which the Plaintiff 
* 1 was unwilling to accept, becauſe the Defendant had ſome Influence over 
the Plaintiſf the Sheriff betore whom the Inquiry of Damages ſhould be. The Fro, 
denied to re- thonoraries all ſaid, they had never known a Confe/jon refuſed it fend 
3 before the Niſi Prius ſealed ; but however, the Court in their Diſcretion 
"he having retuſed it, as well becauſe the Wounding was grievous as to avoid Ef- 
taken out For. Hob. 220. pl. 292. Paſch. 16 Jac. Claſebrooke v. Livelay. 
Ra. Errors which had eſcaped in the Proceedings by that Confeſſion, were not holye? ® 
they are after Trial The Matter was much controverted by the Court, and they were of ſeveral 
Opinions, bur becauſe the Plaintiff always prays for the Confeſſion, it ſeems he might refuſe it, 30d 
afterwards it was adjudg d that it ſhould not be received, it appearing to the Court to be only 4 Practice t6 l 
the Plaintif's Damages. Noy 31. Liveſay v. Glasbrook, S. C. ruled accordingly. 


7. In Debt for an Eſcape of one in Execution, the Defendant pleaded 
Nil debet, and after 1ſue joined thereupon, the Defendant effered ic 2 


8 
_—_— — 


5 Confeſlion. 


A eſs the fiction with Reliffa verificati 1 
ileed chat he cannot do it Sins, 206 upon Motion the Court re- 
many Detects are aided by: che Conſent of the Plaintiff, be | 
” Cooling (rhe Marſhal's CLOGS 2 Jo. 156. Trin. 33 Car. 2 oe 
the 8. Treſpaſs for taking his Cat sf 1 3 
Id by Proceſs with an impo/ſibl 6 juſtified a taking in B 
on- rerſed the taking in A. Upon this T te cujus he took them, and t ; 
e pon this Traverſe Iſſue was joi , and tra- 
the {or the Plaintift, and D 1 ue was joined, aud ft 
1 Judgment, * amages aſſeſſed. It was objefed ? ound 
wy BE 15 took at this Iſſue was jumaterial ; for it is all an rye neg 
* fendan them fince be took them e e one where the De- 
void, Quod f. without Warrant, th ; 
void, uit conceſſum. It w Na N Proceſs bein 
5 per Holt Ch. J. a Rep/ as moved then for a Re- plead 2 
— * ey 6 digt 2 eader cannot be where there is a Treſſ 4 er, and 
being immaterial 1 1 > Pons of Inquiry, banks che Li 
al, the. Jury ha b e 
* Judgment was ee ee Plaine ower to inquire of Damages, pee 
the Verdict 8 5 iff on the Confeſſio gf 
_ . 1 Salk, 173. pl. 1. Trin. 8 W. 3. B. K. and not upon 
1 „ B. K. Jones v. Podin- 
4. confeſſed in Eject ment, after E 8 
„ OE 8 Ot OY eee 
upon | 19, Where the Defendant pleads an ll Pee, but the Matter, if w 
p , might have amounted t » vut the Matter, if well 
5 be be given againſt the B 5 od 7 Ss, Judgment — 5 
6 atter, though u os , 8 nfeſſion : 5 ner 680 
2... cl fey ting, Jude 
tend, dim Thief the , as by Conteſlion ; As if in Cafe f ent 
a. OT Os LIT OC Janus Br os F 
f Haydon. J. I Salk. 173. pl. 2. Trin. 2 Ann b. R. 8 * 
op "26 vv. Cas :11. n ee OO Pun" "Rig" 
Was to ud AS Goole OF": ve Statute of Feofails ſhall 1 : 
, BH > ns ond os On, AE * 
or tne judgment upon an 5. 6R@ M0. JM udgment ſhall be reverſe fm, 
erdiect. er reverſed 1 9 — 3 2 q 5 | £4 75 ene — 1 75 = 
Feofails in Cale. Sas ave been aided by the . 
udn ] rp } 77 N thay had been given in the N 65 the Statntes of 
pleads . I tit or Bil, aud Warrants of Attorney duly Fed. * 
ef, de- | 8 | uf off a . 
& Ar- — — 5 ; 
wer (E of 3 „ . og 5 
till the ) Ot one, in what Caſes it ſhall bind "A 
_ nd another. Suce 
a. . . ceſſor &c. e 
Plaintiff = I 2 Shard ſaid that he ſaw in the Eyre N £5 
228 ed * t an Abbot confeſſed a Deed, and by . 2 4 . e 
The fro, 2. fed p 3 pl. 29. cites 34 Afl 7 ucceſſor was char- 
it of red ceſs of 2 d 8 it an Abbot or Prior be "OP a 5 
0 4 f. this Hall bind the þ 1610 wap reddat, and he comes — 3 | 42, 4 
vold El- 1 ucceſſor, not by reaſon of th es the Attion, 
2 of Right. Ibid. the Action, and the Succeſſor may | 
t hole? 5 3. Contra of ſuch Conſeſſion in Wri | | | | | 
: of ſeveral Perſon, and there does n on in Writ of Annuity ; for this goes to the If a 
fuſe it; 329 Confeſſion ſhall es not lie Writ of Right, and th eue to the If an Aller 
chice 16160 in not bind the Succeflor. But as to this Poi ere the confeſſes the 7 
Doubr, and See Exit « gor —But 1 the 3 f 
: is adjourn'd, Br. Cor 3 b _ 
leadel . 12. Ties Br. Confeſſion, pl. 29. cites , v. 4 
iT p e2 6 W Or ever; Quod Nota ; a 5 We | | Seeed | j 
<4 a N | . Fallfrins 1 25 \ 
ered 10 7 alſifying ſball ſerve; Per Cur. Br. Confeſſion, pl. N 1 F. 
4. So 1 
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4. H it is of Warranty confeſſed upon Voucher, where an Allet comes by 
Proceſs, and it he there contetles the Deed to be the Deed of the Mar. 
ranty of the Abbot or Covent, which is not fo, yet the Succeſſion in 
bound by this Contefſion. Br. Conteſſion, pl. 29. cites 34 Aff! », 

5. But Confeſſion of the Baron, or of the Tenant in Tail, ſhall not bind 
the Feme, or Iſſue in Tail; For per Finch the Iſſue is in a Manner Put. 


chaſor, and they were adjourn'd in Doubt of the Cafe of the Annuity, 


THe. 


Br. Error, 


' Proceſs and confeſſes. Br. Confeſſion, pl. 30. cites 37 Aſſ. 1). 


6. The Confeſſion of an Abbot, who comes and confeſſes before the Jy; 


* 8 * cites tices, without original Pending, and without Day in Court, and Proce 


ot the Law thall not bind the Succeſſor; Contra Where he comes by 


7. Dower againſt three, the one diſclaim'd in the Tenancy, and anather 
was ready to render Dower, and the third made Default, and the Ren 


was nos accepted becauſe the one made Default; tor it may be that he may 


come and take the entire Tenancy, by which Grand Cape was awarde 


againſt him who made Default. Br. Confeiſion, pl. fo. cites 2 H. g, 1, 


8. It Debt be brought againſt two as Fxicutors, where the one 15 yt 


Executor, nor ever adminiſtred, and the Executor makes Default, and the 


Br. Baron 
and Feme, 


4 


ot her confeſſes the Action, the Executor has no Remedy but Action af 
Deceit 3 him who conſeſſed; for he is Party ro the Judgment; 


er Littleton. Br. Confeſſion, pl. 43. cites 9 E. 4. i122. 

9. In Replevin it was agreed, that it an Abbot confeſſes Action, the 
Succeſſor ſhall be bound, and ſhall not falſiſy. Br. Confeſiion, pl. 3; 
cites 10 E. 4. 2 ; 5 35 
10. If a Ynare Impedit were brought again/# a common Patron and hi 
Clerk, and the Patron ſet forth his Title to the Advowſon, and confeſs 
1 Plenarty of this Preſentation, and the Clerk on the other Side wii 
plead that he | was] inducted &c. which which were falſe, yet no Doub 
the Patron ſhould have a Writ to the Biſhop ; tor the falſe Plea of ano- 


ther ſhall nor conclude him, the rather becauſe rhe Patron could not 


properly contradict his Co-Defendant's Plea in that Point. Per Cur. 


Hob. 193. pl. 245. in Cafe of Winchcombe v. Puileſtone. 


(F) As to one, in what Caſes it ſhall aid another. 


1. IN Waſte, a Man may confeſs Waſte againſt a Stranger, and bat il 


5 Plaintiff or confeſs Diſſeiſin to a Stranger, and bar the Plain, 
and well; For the Confeſhon againſt a Stranger is 20 Matter ' ll 
_ Plaintiff. Br. Confeſſion, pl. 52. cites 5 E. 4.79. 5 


9 — l 4 ” a P by * 


— 


(G) By what Perſons. Baron and F ama Ac 


. JOWVER by Baren and Feme, the Tenant pleaded Ne unqus ſj 
gue Dower &c. and the Demandants confeſſed it, and were 1 


pl. 26, Cites ſuftered by Reaſon that the Feme was Covert, by which they ackno"* 
* 5 ledged by Fine, and the Feme was examined; _— Nota. Qua! 


—_ Confeſſion; Note the Diverſity. Br. Confeſſion, pl. 5. cities“ 
+. 1%: 0 e 
| $. Cc. 
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| ff (Huſelſion of Baron and Feme Covert was taken of a Deed without Ims Br. Quid 


— — 


ö tee bien of Waſte. Br. Confeffion, pl. 59. cites 45 E. 3. 11. Fs 1 
. . It the Defendant prays Aid, and the Prapant [ Prayee] comes and 8 © 
$ offers to join, che Defendant cannot Waive the Aid and plead alone; but 
he may confeſs the Action in Spight of the Prayee. Br. Confeſſion, pl. 57. 
d cites 4 E. 4. 28, 29. per Danby. oy | 
« 4. It Precipe quod reddat be brought apgainft Baron and Feme by the 
J. Ling, it ſhall be intended that they are ſeiſed in Jure Uxoris, and there, 
| ir the Baron confeſſes the Action, the Feme has no remedy ; Per Cateſ- 
15 by quod Merkam J. conceſit. Br. Confeſſion, pl. 33. cites 7 E. 4. 17. 
els 5. But where Tenant for Life is impleaded or makes Default, and the Ba- 
by ron ts ſeiſed in Fure Uxoris, who has the Rever/ion, there he ſhall not be 
permitted to conteſs the Action; for Receipt is to defend the Right, and 
er not to confeſs &c. Ibid. Es F 8. 
Mer 6. It an Infant confeſſes the Action, the Confeſſion ſhall not be accept- 8 —o 
may. ed, becauſe he is an Infant. Br. Confeſſion, pl. 36. cites 9 E. 4. 34 pl. 55. cites 
N per Moy le and Danby. J)) Tre oo, 4343.5 
'$ 1 . 1 "RT 
| the ei? Va d 
nent; (H) Puniſhed or favoured. How far. 
pl. 53, I. HERE a Man denies his own Deed which is found againſt him Br. Fines 
by Verdict, he thall make Fine and ſhall be impriſoned; So if per Con- 
an his he pleads a falſe Deed or Releaſe, bur if he confeſſes the Matter before tempt, pl. 3. 
oft Nerdict, ſo that Fudgment is had upon his Con feſſion, in this Caſe he ſhall I 
e Wyuld only be amerced, and ſhall zo: make Fine or be impriſoned ; And ſo ſee priſonment, 
> Doode that in ſome Caſe a Man's Confeſſion ſhall not be as ſtrong againſt a Man pl. 1. cites 
ol ano. ss a Verdict, Nota. Br. Confeſſion, pl. 3. cites 33 H. 6. 54. „ 
uld not 2. In Treſpaſs they were at Iſſue, and now came the Detendant and re- 
er Cu. % Perificatione per ipſum ſuperins pretenſ*, and oy the Action, 
and upon this the P/aintiff relinquiſhed the Damages and that he would not 
further proſecute Writ of Inquiry ot the Damages, and it was prayed that 
. be ſhall make Fine, and did not. Br. Confeſſion, pl. 4. cites 34 H. 
other. 3 . 


x ” * 
P 
A * 
V TY 3 
5 n 3 
* SIRE See 2 
= as bes Ro 


* * 
B 
r 


id bar lt 
Plain, 
atter 10 ii 


() Admitted or inforced, in what Caſes or Actions. 
„ ] N Attaint, the Tenant world have rendred the Ackion, and the Court 
6. would not receive it without taking the Jury for the Advantage o 
= tbe King, and alſo Land is not in Demand by this Writ, Br. Contellion, 
„„ 5 ' 5 
2. And it was ſaid, that in Mortdancęſtor render has been accepted. 
E 3 ſaid No, unleſs the Tenant acknowledged the Points of the Writ. 
3. In Aſiſe Jointenancy was pleaded for Part and Bar for the Reft, and 
dhe Plaintiff, becauſe he would not be delayed of the Reſt, confeſſed the Join- 


unques * auc; and prayed the Afjiſe of the Reft, and had it quod nora, and the 
d were n Wit was not abated in all by the Conleſſion of the Plea to part, quod 
ey ace, I nota. Br. Conſeſſion, pl. 25. cires 19 Aff. 14. | 
ca. UF + A Man recovered Damages againſt another, and after the Plaintiff 

g. cis iN c00e and would have confeſſed his Grec, and prayed to go quit. Belk. ſaid, 


We have no Day in Curt, and 1 erefore we cannot tell if you be the ſame 
1 | Perſon ; 
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Confeſſion. 
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Rr. Jours, 
J. 21. cites 


4 +0 


Confeſſion, pl. 17. cites 21 H. 6. 21, 22. 


= L. P. R. tit. Confeſſion cites 12 Nov. 1650. B. S. 


Perſon; and therelore the other, if he has Releaſe, may have ſcire ta. 


pl. 12. cites 11 H. 4. 16. 


pleaded Miſnoſmer, the Plaintiff was not ſuffered to confefs it by Reaſon 
confeſs the Action it may be admitted, but if the Feme will confeſs the 
of others. The Defendant pleaded Never his Receiver &c. and gh. 


the Plaintiſſ's Aſſent, and the Court doubred much, but at length all 


10. If in an FjeFione firme the Plaintiff will not indempnific the Ti 
_ nant, the Court will ſuffer him to confeſs the Action, otherwiſe not, 


at the Time of the Trial; but the Tenant had entered into the common Rult 


(K) Writ Abated by Confeſſion or Surmiſe. In what 


— 


cias upon it, or you may ſue Scire facias of the Damages, and then yon 
will have Day in Court, and ſo be aided by the Day in Court. Br. 
Conteſſion, pl. 9. cites 5o E. 3. 18. 8 

5. In Appeal the Defendant was convicted, and ajterwards pleaded Par- 
don of the King, and the Plaintiff came in Perſon and confeſſed that he 
would ſue no further, by which the Charter was allowed without Day in 
Court by Proceſs or otherwiſe given to the Plaintiff to come and conſeſ; 
quod Mirum ! that Scire facias had not been awarded. Br. Confeſſion, 


6. The Defendant was outlawed and taken by Cap. Utlag. in Account and 
of the Advantage which the King ſhall have by the Outlawry. Br 
5. In Præcipe quod reddat againſt Baron and Feme, if the Baron ij 


Aktion, her Confeſſion ſhall not be accepted. Br. Contellion, pl. 21 
.. 5 & , HW 
8. In Account as Receiver by the Hands of the Plaintiff himſelf, and 


ed to make his Law, and as to the Relidue he pleaded to the Country 
and at the Day given he would have confeſſed the Action for Part and mat; 
his Law for the Reſidue. The Queſtion was, if he could do it without 
held, præter Harper, that the Confeſſion could not be allowed. D. 26;, 
pl. 2. Mich. 9 & 10 Me, ARK: TL I 
9. When an Action is brought for a Thing certain as Debt &c. there 
the Defendant may confeſs the Action without the Plaintiff” s Conſent ; 
But otberwiſe if it be for a Thing uncertain, as Treſpaſs or Battery; Per 
Warburton J. Noy. 31. Paſch. 16 Jac. C. B. in Caſe of Livelly y, 
Glasbrook. 1 8 155 5 


11. In Ejectment, the Demiſe by the Leſſor of the Plaintiff to the 
Plaintiff was laid to be the auth of April, 1697. which Time was nit cont 


to confeſ's Leaſe, Entry and Ouſter. And the Court compelled the Deten- 
dant to confeſs the Leaſe, Entry and Ouſter; otherwiſe the Plaintiff 
would have been Nonſuit, and then he would have had Judgment a- 
gainſt the caſual Ejector; although it was objected, that the Plaintif 
could not have Judgment, though the Verdi& were tound tor him, 
Ruled by the Court of B. R. upon a Trial at Bar. Ld. Raym. Rey, 
/ v. 


1 " a li. Mi. 


un N _ - = : A i — ———. _ D 4 — Pons 


Caſes and where in Part or in all 


1. IN Cui in Vita, the Demandant acknowledged that the Tenant entred 
into Parcel by another, and not by him by whom his Entry is ſl Jed 
by the Writ, and yet the Writ was adjudged good for the reſt. Thel. 
Dig. 219 Lib. 16. cap. 4. S. 1. cites Mich, 19 E. 2. Brief. 841. 

2. In Replevin de Averiis ſuis captis, if it appears to the Court by 
the Confeſſion of the Plaintiff that the Defendant has taken only one * 


nh, 

ade 
thout 
th all 
205. 


there 
ent ; 
. Fer 
ſly v. 


the Te- 
le not. 


to the 
ict come 
non Rult 
e Deten- 
Plaintiff 


gment a. 
Plaintiſt 
for him. 
m. Reb. 


| : OWE FOE ATOP Pp 
| chaſed, notwithſtanding thar he had by bis Wric ſuppoſed Jo. to be I'e- 


and ſays, See 5 E. 3. 235. 


8. In Formedon the 7 enant world have confeſſed Parcel to be given, and 
the Demandant would have confeſſed that Parcel was not given,; 


| tithe Writ for Parcc 
| lib, 16. cap. 4. S. 31. 


| 7, and by his Contetho 
bens. pl 40. cites 21 E 3. 33 


i, 
ue at another Toar 


aid Loy, his Writ ſhall abate. Thel. Dig. 220. lib. 
16. cap. 4. S. 8. cite 


n+ 4 „ 25 


1 1 * , 
. 1 0 
: « * 2 
Py „ 83 „ 8 — . 


_— 


Confteſtioli. | 


411 the Writ ſhall abate; Per Herle. Thel. Dig. 219. Lib. 16. cap. 
3 cites Paich. 7 E. 3. 314. | ; | 
z. In Aſſiſe of Rent of 101. the Defendant pleaded Releaſe of 3 l. theres, 
and the Plaintiff confeſſed it, and yer the whole Plaint was nor abated, 
(ar it ſeems to be in Bar of this Part. Br. Contelſion, pl. 45. cites 8. 
Aſſ. 37. 1 | | F 

| + in Writ againſt Fo. Curſon and one F. S. Jo. made Defanit &c. J. And fays 

F rok the en ire Tenancy and vouched this ſame Fo. Curſon to Warr aury, nes Z 
and the Demandant counter-pleaded it by the Statute &c. and was re- mr * 5 
ceived thereto without abaring his VV rit, inaſmuch as he had not exprel/- 5 


that he had 
Iy ncknowledecad that Fo. Curſon was not Tenant the Day of the Mrit pur feen an 
y Ie abated 
nant, Thel. Dig. 219. Lib. 16. cap. 4. S. 4. cites Hill. 8 E. 3. 376. beccr;ſe the 


Pl:intiff had TE 


. 5 S confeſſed that 
ore named in the Writ had not Diſſeiſed lim. Ibid. Ard ſays See 11 Aſſ. 9. agreeing. 

5. In Treſpaſs of Trees cut and carryed away Vi & Armis, the Deten- 

Cant juſtified for Effovers to take at his Will &c, To which the Plain- 

tiff ſaid that the Defendant had Reaſonable Eftovers to take there by View 

and Livery of the Bailiff &c. Upon which the Detendant demanded 

Judgment of che Writ with Vi et Armis, inaſmuch as the Plaintiff has 


| contetied that the Defendant has Right to take the Trees &c. Sed non 


allocatur becauſe they were not agreed upon the Manner of the 
taking. Thel. Dig 219. Lib. 16. cap. 4. S. 5. cites Mich. 8 E. 3. 422. 


6. In Aſſiſe, the Diſſetſor pleads Releaſe of the Plaintiff of all the Right, Thel. Dig 
end of all Actions Rea! and Perſonal, and the Plaintiff” confeſſes it, the 23 ag = 
Aſie ſhall abate againſt all. Br. Confeſſion, pl. 44. cites 11 Aff. 9. p. 4. S. 6. 


; | ; 6 SF; cites S. C. 
7. $0 1t he confeſſes that any named in the Writ is not a Diſſeiſor, or that 
any of them was at another Tie acquitted. Ibid. 1 


| | | by which EE Z 
judgment was given, firſt that the Demandant ſhould recover the Parcel NC. the 


8 SY 5 © Ne | , Court were 
| confeſſed &c. and afterwards he confeſſed that the other was not 


Ven of Opinion, 
&c. tor otherwiſe all the Writ had abated. og way 


. Thel. Dig. 22 1. lib, 16, chat if the 
| cap. 4. S. 30. cites Paſch. 14 E. 3. Br. 272. e Oe TEEN 


 Demandant 


; Ln | N V . would con- 
feſs, that Part of his Demand was not given, all the Writ ſhould abate ; but it being 

| Parties were 2 

| cordingly. 


| | . moved, that the 
gteed, and conſented that Judgment might be given as above, it was adjudged ac- 


9. But Paſch. 41 E. z. 19. the Demandant confeſſed an Fxception taken 
„ and yet it ſtood tor the reſt, Thel. Dig. 221. 


10. In Aſſiſe, the Tenant as to Parcel pleaded. 


11 Fointenancy, and the 1 Aſſiſe, the 
| Plaintiff confeſſed it, yet he had the Afliſe of the 2 * * 126 
lib. 16, cap. 4. 


'Thel. Dig. 219. Tenant plead- 


d that ſo is the Law in Scire Facias J. 9% ® 


himſelf, pend- 
ing the Writ, 
Plaintiſ conte ;, 5s . | = | AGEL Latte on and the 
| wk confeſſed it and demurr d, and yet the Writ was abated, notwithſtaud ing that it w 


— t an. na as pending the 
rt, Brooke ſays, it ſeems that it is not Law. Br. Confeſſion, pl. 46. cites 18 Aſſ. 6. 


II. Præcipe gucd reddat egainft two, the one Diſclaimed, and the other 


| cot the Entre Zeudaiq; ond worked him who diſclatined, and theDemandant 
| aſeſſed that he who Di/ 


ijclaimed had nothing and counter-pleaded the Vouch- 


n the Writ was avated by Au ard. Br, Coniet- 
2. It is ſaid, chat in Trepaſs ſuppoſed to be don? ot a certain Year and 
J, it the Plamtiff aftirwards in Pleading confeſſes the Treſpaſs to be 


822 A111. 86. 


4 K 13. Where 


Firnk. Brief. 


8. J. cites 14 Aff. 8. Paſch. 14 E. 3. Br. 293. and 19 Aſſ. e Jointenan- 
| 14. 21 Aff. 21. and 22 A fl. 6. an 


Hill. ) R. 2. Jointenancy 8. 
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: RT area. 
13. Where the Writ is of Tenements in divers Ville, if the Demaudant 
conſeſſes that none of the Tenements is in one of the Vills, the Writ ſhall p 

| bate. Thel. Dig. 220. lib. 16. cap. 4. S. 10. cites Paſch. 25 E. 3. ,, 
bur ſays the contrary is held Paſch. 29 E. 2. 39. . 
14. In Treſp1ſs of a Cloſe broken, and of Oxen taken Vi & Armis & con. 
tra Pacem, the Delendant fie by Common of the King out o ih 
Exchequer for a Tax granted to the King &c. And the Plain (1,4 
that the Place where Egc. is Parcel of his Parſonage, and ſo within Sandy. 
ary Sc. But becauſe the Plaintiff had contetled that the Defendant 
came by Warrant of the King, the Writ with Vi & Armis was abateq 
tor he ought to ſue by Replevin. Thel. Dig. 220. Lib. 16. Cap. 4 
S. 11. cites Mich. 26 E. 3. 70. & 27 Atl. 66 & Mich. 28 E. 3. 


Br Diſſei- 15 In Aſſiſe it was pleaded that the Plaintiff himſelf was fie Ke. 
fin, pl. 46. And the Plaintiff” maintained his Writ by the Soudent Diſtreſs of the . 


cites §. C. ant in claiming Setgniory &c. to which the Tenant ſaid that the Laßt 
fiys it is no : r 5 | 5 I ; 5 
Diſſeiſin, Was held of him by Fealty and divers other Services Sc. and that be 4. 


but where trained for the Fealty arrear &c. And the Plaintiff ſaid that the Land 
the Lord was not Held of him &c. Upon which Conteliion of the Plaintiff it was 
diſtreins; held that the Plaintiff had abated his own Writ, becauſe Aſliſe doe 


For it a--- 
Stranger 


diſtrains, Dig. 220. lib. 16. cap. 4. S. 9. cites 2) Aſſ. 51. Quære. 

the Tenant 5 5 BY I RENTED | | 

may make Reſcous, ut videtur, as Brook ſays, and adds a Quære; for that the Plaintiff dared not de. 
- Br. Diſtreſs, pl. 33. oites 8. C. accordingly.  _ os | 


not lie for Souvent Diſtreſs, * but | where the] Lord [diftrains]. Thel. 


16. In Writ brought againff Fo. Hamond of Cambridge, one Fo. Hamam 
f Cambridge came, but the Plaintiff ſaid that he, who appeared, is not 
the tame Perſon whom he ſued &c. and that he ſued againſt one Fo. Hi 
 ruond of South-Cambridge, by which the Writ was abated. Thel. Dig, 
220. id 36. ca. 4. 0:13 I AE . 5; 
17. Treſpaſs for a Horſe taken ; the Deſendant juftifed a Diſtreſs fir 
Amercement for Default in Court Baron &c. and the Plaintiff ſaid that 
ihe Taking was in the High Street &c. upon which it was held that the 
Writ ſhould abate, becauſe he ought to have a ſpecial Writ. Thel. 
Dig. 220. lib. 16. cap. 4. S. 14. cites Mich. 43 E. 3. 30, 
18. In Treſpaſs of Goods taken, if it appears by the Confeſſion of the 
 Plvintiff that the Defendant took as Lord within his Fee, for any Service, 
notwith/tanding that no Service be arrear, yet the Writ thall abate. B. 
if the Detendant takes them for other Cauſe, as claiming Property Ei. 
which does not ariſe from the Seigniory, the Writ ſhall not abate, notwiti- 
ſtanding that the Defendant be Lord. Thel. Dig. 220. lib. 16. cap. 4 
8. 15. ces Palch. 46 £813. ). 
109. In Reſcous, the Defendant ſaid that the Place where &c. Was d 
75 the Fee of the Plaintiſ, and the Plaintiff ſaid that he would have is: 
en them\within his Fee, and the r reſcued them, and chaſed then i! 
the Place where Ec. the Defendant {aid to be Hors de ſon fee, aud he fil. 
Iy purſued them there c, and the Defendant made Reſcous &Cc. and held 
A good Replication. Thel. Dig. 220. lib. 16. cap. 4. S. 16. cites Trin. 
44 E. 3. 20. . | 
_ In Aſſiſe the Tenant pleaded ſeveral Pleas, and the Plaintiff cit. 
feſſed the one and abridg'd his Plaint thereof, and the Writ did not abue 
tor the reſt, but had Aſſiſe for the Reſidue. Br. Confeſſion, pl. 50. ci 
45 All. 13. eee eee LED 5 3 
we 21. In Debt againft two Executors, the one pleaded that Ne wnques © 
miniſtred, and the Plaintiff confeſſed it; yet the other was put ro ante 
Thel. Dig. 219. lib. 16. cap. 4. S. 2. cites Mich, 34 E. 1. Priel 9355 
bur cites Paſch. 46 E. 3. 9. contra. 
22. In Replevin, if the De fendant Jaſtiſes that the Defendant reits“ 
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in [ach a County & certain Sam of Money againſt the Plaintiff, and the De- 
ſfeudant as Bailiff took the Beaſts in Execution, and ſold them, and deli- 
vered them to the Buyer, and delivered the Money ro him who reco- 
ver'd the ſame &c. the Plaintiff may well plead Matter in Avoidance 
of the Recovery, notwithſtanding rhat he did not deny the Property 
ſuppoſed by the Defendant to be in the Buyer of the Beaſts &c. Thel. 
Dig. 220. lib. 16. cap. 4. S. 17. cites Mich. ) H 4. 2). and ſays ſee 
Mich. 47 E. 3. 12. 95 VV 
23. In Treſpaſs of his Servant taken out of his Service Vi & Armis, the 
Plaintif confeſſed by his Replication, that the Defendant had only pro- 
cured the Servant to go out of the Service of the Plaintiff, by which Con- 
tellion it was held that the Writ ſhould abare, and that the Plaintiff 
ought to take Writ upon the Stature of Labourers. Thel. Dig. 220. 
lib. 16. cap. 4. S. 18. cites Mich. 11 H. 4. 23. bur ſays that ſome held 
the contrary, and adds Yuxre. 5500 5 
24. In Debt or Treſprſs, it the Plaintiff con/eſſes Parcel of his Writ to 
le falſe, all ſhall abate. Thel. Dig. 220. lib. 16. cap. 4. S. 19. cites 11 
H. 4. 56. & 1 H. 5. J. FC 15 
| 25. In Præcipe quod reddat againſt 2, if the Demandant acknowledges 
that the one has nothing, all the Writ thall abate, Thel. Dig. 220. lib. 
16. cap. 4 S. at. cites Hill. 12 H. 4 15 . 35 d, 
26. Where the Writ is of Tenements in three Vills, if the Demandant 
| confeſſes that one is neither Vill nor Hamlet, all ſhall abate. Thel. Dig. 
| 220. lib. 16. cap. 4. S. 22. eites Trin. 1 H. 5.7. 5 
29. In Treſpaſs of Battery brought within the County of Middleſex, it 
amond | appeared by the Confeſſion of the }laintiff that the Treſpaſs was done with- 
is not he Palace of Weſtminſter, and ſo out of the Juriſdiftion of the She- 
0. Hi riff of Middletex, by which it was held that the Writ ſhould abate. 
. Dig, Thel. Dig. 220. lib. 16. cap. 4. S. 23. cites Paſch. 2 H. 6. 8. 
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8 | 28. In Debt of 10 l. the Defendant, as to Parcel, pleaded Acquittance of Firth, Brief, 
reſs far | the Plaintiff, and confeſſed the reſt, and the Plaintiff pray'd Judgment of pl. 20. cites 
id that that which is confeſſed, and had it, and faid nothing to the Acquit- Lrin, * 6. 
hat the tance; For if he had confeſſed the Acquittance, all had abated. Thel. 7 = in. 

Thel. Dig. 22 1. lib. 16. cap. 4. S 32. cites Trin. 3 H. 6. 49. Brief. 20. tiff . 


1 . 3 | 1 | | | his Damages. 
- Br, Confeſhon, pl. 37. cites 3 H. 6. 48. S. C. Br. Debt, pl. 5. cites S. C. * [ 0 

J 4 rs Trin. 3 H. 6. fol. 5.5 b. pl. 6. Panton v. Archer. . LOT RO 

er vice, 5 | 5 5 „ . 5 | | 
x 125 | 29. Confeſſion in Præcipe quod reddat againſt two, that the one has Bur if he 
119) 85 nothing where the one appears and takes the entire Tenancy and pleads in anſuers to 
not WII. | Bar, and the other makes Default, or appears, and ſays nothing, there 11 % FA oy nm 
cap. 4 | the Demandant confeſſes that the one has nothing his Writ ſhall abate, Br. %,. — 9 
— % 0 %%%%%§5§ö»é»᷑t ! nor > Wy 1 
hade la- | Writis good, per Jenney ; 80 note a Diverſity between Confeſſion and Nient Dedire. Br. Confeſſion 
; WWE pl 19. cites 8 H. 6. 13. FEC 1 3 
them! Ka T2 | . . 

and held e 30. In e, if he confeſſes all to be in one of the Vills the Writ fhall 


ces (ri. . bate. Thel. Dig. 220. lib. 16. cap. 4. S. 22. cites 8 H. 6. 13, 
5 = 37. It was faid by June, that Writ falſe in part ſhall not abate by the 
Ment Dedire of the Demandant, as it ſhould do by his Confeſſion. Thel. 


- 
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not abue WE 1g. 220. lib. 16. cap. 4. S. 24. cites Mich. 8 H. 6. 13. 8 

50. cits Wl 32. If the Demandant confeſſes Non-tenure of Parcel pleaded by the Te- 

e the Wrir ſhall abate for all. Thel. Dig. 220. lib. 16. cap. 4. S. 25. 

wnques ff * Paſch. 18 H. 6. 5. 

ro anne, 3. And ſo in Writ againſt two, if the one accetts the entire Tenancy, 

Brief 53) i = the other ſays that he has nothing, the Demandant may anſwer to the 
ot che Tenant without ſaying any Thing to the other; but if he 

ot recent! ; . onjeſes that the ot her has nothing all ſhall abate, Thel. Dig. 220. lib. 
j 3 | ; 16, 
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8 88 * whereby a Particular Eſtate is increaſed, Co. Litt. 295. b. 


16, cap. 4. S. 25. cites 18 H. 6, 7. and 37 H. 6. 18. and Mich. 5 E. 4 
126. Wo 5 
34. Waſte in a Hoe, and breaking of a Wall er Pale, where j: 7 
pears that N aſte does not lie for the Wall or Pale unleſs it was cover, the 
Writ ſhall not abate in all, As if the Party had confeſſed that Jug Hin 
had nct lain in part; for otherwiſe it is where it comes by Hurmiſe or 
Writ or Declaration; And fo ſee a Diverſity between a Confeſſion of the 
Plaintiff, and where the Thing comes ot the Surmiſe of the Plaintiff in 
his Writ or Declaration. Br. Contetſion, pl. 18. cites 22 H. 6, 24, 
35. In Treſpaſs of a Cloſe broken againſt one who pleaded, that 1}, 
Place where Sc. was the Franktenement of an Allot &c. and that þy ;; 
Servant Sc. to which the Plaintiff replied, that he was ſoiſed, till by the He- 
fendant diſſeiſem to the Uſe of the Abbut, to which Diſſeiſin the Abbe a. 
greed &c. And it was held that the Writ ſhould abare, becauſe the 
| Plaintiff had conſeſſed that he had Cauſe of Action againſt the Abbot 
who is not named &c. Thel. Dig. 221. lib. 16. cap. 4. S. 27. cites 

Mich. 33 H. 6. 37. Quere F 
36. In Debt it was ſaid, that if the Plaintiff confeſſes the Receipt of 
Parcel before or after the Writ purchaſed, all the W rit ſhall abate, 'Thel, 
Dig. 221. lib. 16. cap. 4. S. 28. cites Mich. 34 H. 6. 2. 6 E. 4. 7. 
37. In Maintenance againſt three, if the Plaintiff in his Replication 
confeſſes that they ſeverally made ſeveral Maintenances, all the Wric fall 
abate. Thel. Dig. 220. lib. 16. cap. 4. S. 26. cites 36 H. 6. 29. 5 
338. And ſo it is in Treſpaſs of Goods taken, or of a Cloſe broken againf 
ſeveral, if the Plaintiff in his Replication confeſſes that the one did Par. 
cel of the Treſpaſs, and another another Parcel, the Writ ſhall abate; 
and ſo it is in Forger of talſe Deed ; but it is otherwiſe if ſuch Matter 
be upon the General Iſſue found by Verdict. Thel. Dig. 220. lib. 16, cap. 
4.8. 26. cites 36 H. 6.29. 31. and ſays fee 11 H. J. 7. 
309. Where a Man brings Action by Joint Title, and in Pleading cn— 
ſeſſes, that it is by ſeveral Titles, the Writ ſhall abate ; Contra if it be 
found by Verdid and not confeſſed ; Note the Diverlity. Br. Conteſſion, 
pl. 51. cites 36 H. 6. 28. per Moile, Priſot, and others. 
4450. In Treſpaſs, if it appears by the Title of the Plaintiff that anither 
has Cauſe of Action with him, the Writ ſhall abate by his Confeſſon. 
Thel. Dig. 221. lib 16. cap. 4. S. 29. cites Paſch. 10 E. 4.7. 


For more of Confeſſion in General, See Abatement, Evidence, 
UMNient Dedire, Traverſe, and other proper Titles. 


Confirmation. 


(A) What it is, and the ſeveral Sorts. 


Confirmation 1. & Confirmation is a Conveyance of an Eſtate or Right in = 
is the Ap- whereby a Voidable Eftate is made ſure and unavoidable, 


Eſtate al- 


ready created, which, as far as is in the Confirmer's Power, makes it good and valid, fo that ihe 
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&-mation doth rot regularly create an Eſtate, but yet ſuch Words may be mingled in the Confirmation, 
as may Create and enlarge an Eſtate, but that is by the Force of ſuch Words that are foreign to the 


Buſineſs ot Confirmation; and by their own Force and Power tend to create the Eſtate. Gilb. Treat. 
Ten. 69. | PT | 
. 
e 2. Every Confirmation is either Perfecting, Enlarging, or diminiſhing. Co. Litt. 
by par; As if Feoffee on Condition makes a F N over 2 5 1 . 
4 Feoffor confirms the Eſtate of the ſecond Feoffee to him and his Heirs ; OE. 
ne for this does not make Tranſmutation of the Eſtate, but corroborates cited per 
_ and per ſects ir, and makes it ſimple and abſolute where it was condi- Hobart Ch. 
tional before, and with this accords 7 H. 6. J. b. So if Diſſeiſee con- J- Hob. 257% 
the firms the Eſtate of the Diſſeiſor, or of his Feoffee, this perfects and cor- LS 
5 roborates his Eſtate; for this makes Indefeaſible, where before it was 
an Defeaſible. 2dly, Ernlarging ; As when it enlarges the Eſtate of him to 
+ E whom the Confirmation is made, as by calarging an Eſtate at Will to 
the an Eſtate for Years &c. or if it be to an Eſtate for Years to encreaſe it 
bot jor Lite, or to an Eſtate for Lite to enlarge it to an Eſtate Tail, and fo 
ha | from a Tail to a Fee. zdly, Diminiſhing ; As where the Lord con- 
„„ WE firms the Eſtate of his Tenant by K night-Service to hold in Socage, or 
4 by a leſs Rent, or for a Tenant in ancient Demeſne to hold at Common 
1 8 8 Law; for thereby the Cuſtoms of the Manor are leſſened; Per Cur. 
: 9 Rep. 142. a. Paſch. 10 Jac; in the Court of Wards, in Beaumont's 
tion . ee eee *. 
ſhall 3 
rainſ 1 6 5 — DIES 9 2 25 3 
lun WY + [A. 2] The Acceptance of æubom ſhall affirm the , 
. Cay Re FVV 
131 | OL COTS.” e Roll is (A) 
f it le 1 Baron and Feme leaſe by Deed, ànd after the Baron dies, and But Ibid. 
eſhon, the takes a ſecond Husband, who accepts the Rent, this af: Brooke J. 
Py firms the Leaſe againſt the Feme perpetually, for ſhe hath + put her _ ad tes 
belton agreement into the Youth of her DPusband, | D. 4 5: Ma. 159. 36. * 8 
(ons, —— 1 mou Hap e een D. 1 * your 5 ys. OI Paſch, a Eliz. Rot 
1587. that it was held per Cur. that the Accepta | ſhe 1 ud - | 
Term See Tit. Baron and es (Z) 0 (Ea 10) g wa epic e 3 
ence, The Book is, that ſhe had refigned and aſſigned to the ſecond Baron her Power of avoiding the 
es Term; As if ſhe in her Widowhood had told the Termor, that ſhe is content to accept the Rent if 
the ſecond Baron agrees to it. NR 83 By 3%ͤĩ ] bk 5 C 
2. Ik the Baron ſeiſed in Fee makes a Feoffment, reſerving 100 Marks A. deviſed 
MD” Rent yearly for 20 Years next enſuing to him and his Wife, and to M. bis 
—— dies, and his Wife accepts the Rent, pet this ſhall not make atip Bar A i 
na Writ of Dower, becauſe the demands a Freehold, and that of Daughter 
| the third Part only. Tempore 1 E. 6. 5. adjudged, dame te the 


e ee 32 3 
ears, and afterwards to B. in Tail; and farther if B. failed to pa 74 19 Tears 121. to M. the 
Vie, in Recompence of her Dower, that ſhe ſhould have the Land] for ber fe. M. brought Dower and 
recovered. After B. came to the Age of 19 Years, M. the Wife entred for Non-payment of the 121. 
It was adjudg'd, that ſbe having recovered the third Part for her Dower, wor not have the 12.1. by the Will, 
bes . wins of the ne isa Waiver q the other. Cro. E. 128. 2 Hill. 31 Eliz. B. R. Goſ- 
v. Warburton - Ow. 154, 155. Goodridge v. Warburton, S. C. adjudg'd. —— Le. 136. 
| Pl. 187. Geſlin v. Warburton, S. C. adjudg'd. e | 9 Po ALAS —.— 


„ . Mortdanceſtor; the Tenant pleaded a Recovery in Ceſſavit againſt F. 
t in Ele and the Eſtate of the Anceſtor of the Demandant meſne between the Purchaſe 
dable, “ Wi e N rit and the Judgment, and the Demandant ſaid, that pending the 

| * My N Nrit 


Confirmation. 357 
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35 8. Confirmation. 


Writ F. aliened to his Anceſtor, and the D:mandant accepted the Rent and , 
Homage of his Anceſtor pending the Writ, and ſo abated ais Writ, and by the 
belt Opinion it is a good Replication ; Quære, tor it was not pleadeg 
before judgment in Ceſfavit. Br. Barre, pl. 20. cites 21 E. 3. 18. 
4. It an Abator marries with the rig ht Her, and has Iſlue by her, and 
makes a Leaſe for Liſe, rendring Rent, and he and his Wite die, in thj, 
Caſe the Iſſue has the mere Right on the Part of his Mother, and ver 
it he accepts the Rent, and makes an Acquittance, this ſhall eſtop him 
and his Heirs to avoid the ſaid Leaſe, becauſe he accepted the Re. 
compence. 8 Rep. 54- b. Mich. 6 Jac. and ſays, that with this agree, 
. 3 | 
W here Te- 8 5. 55 in Jail, the Remainder over, leaſes for Tears, rendring Ren 
nant in Jail and dies without Iſſue, and he in Remainder accepts the Rent, this ſhal 
n not bind him; The Reaſon ſeems to be, becauſe when the Tail is de. 
Rent, ad termined, all that is compriſed within it is determined, and fo the Leaſe 
2 void, and he in Remainder does not claim by the Letlor, Br. Accept. 
JJ 
cannot by Acceptance make it good, which Caſe was agreed to be Law ; for the Rext reſerved, which 1 
the Recompence, cannot go to him in Remainder for cant of Privity, and ſo it cannot be ſuppoſed for his 
9 to have Power to affirm the Leaſe. Arg. 12 Mod. 363. Paſch. 12 W. 3. in Cate of Pulley 
v. Purbeck. | EE | . 
In the Caſe of Tenant at Will the Leaſe is at Will of both Parties, and by Conſequence muſt ne. 
ceſſarily determine upon either Parties ceaſing to have a Will of conminning it. Arg. 12 Mod. 3 
Paſch. 12 W. 3. in Caſe of Pullen v. Purbeck. _ | 7 EEE 


Br. N. C. 6. If Tenant in Dower leaſes for Years, rendring Rent, and dies, the 

* ac Leaſe is void, and Aceeptance by the Heir of the Rent will not make 
Br. Leaſes, the Leaſe good; for it was void before; Contra of voidable Leaſes, yer 
pl. 12 cites Fitz» James and Englefield J. Br. Acceptance, pl. 14. cites 22 H. 3. 


Br. N. C. 24 . 8. pl. 54. S. P. 


7. It a Diſſeiſor makes a Leaſe for Life, reſerving Rent, and aſter. 

Wards grants the Rever/jon to the Diſſeiſee, and he accepts the Rent of the 

Leſſee, he ſhall not ouſt the Leſſee, Quod fuit conceſſum per quoſdan, 

ST Hill. 28 H. 8. D. 30. b. pl. 207. Canc. in Caſe of Compton v. Brent. 

Br. N. C. 8. If Tenant in Tail leaſes his Land for 20 Nears, rendring Rent, and 
32H 8. os dies, and the Leſſee leaſes it over to another for 10 Nears, and the Ita 
x66. S. C. cepts the Rent of the ſecond Leſſee, this is no Affirmation of the Leaſe, for 
there is av Privity between the ſecond Leſſee and him; Contra if he 
pays it as Bailiff of the firſt Leſſee, and if the fir/# Leſſee had leaſed over al 

bis Term in Parcel of the Land leaſed, and the Aſignee pay the Rent tothe 

Iſſue in Tail, it ſeems that this affirms the entire Leaſe ; for Rent upon 

3 Leaſe for Years is not apportionable. Br. Acceptance, pl. 13. cites 42 

9. Tenant in Tail by Gift of the King made a Leaſe for Years and 
died, his Son and Heir accepted the Rent, and afterwards was attainti 
of Treaſon, and executed, leaving a Son. It was adjudg'd, that the àc- 
ceptance of the Rent did not make the Leaſe good, for that the Etats 
Tail was determined by the Attainder. D. 115. a. b. pl. 65, 66. Paſch. 
2 & . MN Thomas Was Caſe, * te 4 i zee! 
3 eaſe for Years was made by the Provoſt of W. and confirmed ©) 

Tha Berks the Dean and Chapter, but not by th Patron. 1 the Dean 
Leaſe was Was diſſolved, and a new one erected, to which the Provoſiſhip Was united, 
void not. quandocunque vacare contingeret. The Provoſt died, and the Dean ©: 


withſtand- JF; hich 
3 cepted the Rent, and after wards made a Leaſe for Years to another, W 


cxptance of Was confirmed by the Biſhop, Dean, and Chapter. It was adjudged, ther 
the Rent by the firſt Leaſe is void by the Death of the Provoſt, and ſo not 9 


the new 
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ed by the Acceptance ot the Rent. D. 239. pl. 40. &c. Trin. ) Elis. Dean, was, 

” 9 Jr VV | | | ecauſe he 
Hoogeskins v. Tucker. e 
Grantee by Act of Parliament, and not Succeſſor, Bendl. 80, 81. pl. 126. Mich, 2 & 3 Eliz S. C. — 
8 C. cited Arg. 3 Le. 158. in pl. 203. 


11. Tenant in Tail leaſed for Years rendring 20 5. Rent, and afterwards 
releaſed 19 5. thereof and died, and his ute accepted the 12 d. The 
Queſtion was, W. hether he might diſtrain for the 19 8s.? The Court 
were equally divided in their Opinions, and the Book leaves it a Quæ- 
re. D. 304. pl. 53. Mich. 13 & 14 Eliz. Anon. e . 
12. Lands were given to a Parſon and his Succeſſors to find Lights &c. 
TheParſon made a Leaſe thereof for Life, reſerving a Rent, and after the Diſ- 
ſolution of Chanteries &c. he accepted the Rent. Afterwards the Oucen 
granted the Lands to another. The Parſon died, and the Patentee enter- 
ed, The Court were ot Opinion the Entry was lawful, and that the 
Acceptance of the Rent by the Parſon was void, becauſe he then had no 
Reverſion in him. D. 337. b. pl. 38. Trin. 16 Eliz. Anon. 
13. Acceptance of Reut betore the Leaje commences, and ſo before any Br. Accept- 


4s alle, is no Acceptance. Finch. 8vo. ance, pl. 18. 
Rent is dlie, is no Acceptance. Finch. 8vo, 68. _ cites1 E. 6. 


14. The Maſter and Fellows of M. College granted Lands to the Queen, Roll Rep. 


which was done, and B. the Grantee levied a Fine, and afterwards graut- ba Senft, 


ed them to another. The Maſter died, and his Succeſſors received the S. C. ad- 
Rent, and made an Acquittance without Seal to the laſt Grantee, and judged. — 
alter that re-entered. It was reſolved, that this Acceptance of the 2 Buls 146. 
Rent, eſpecially as it was without Seal, did not bar the College of 8 p 4,0, 
their Re-entry, being a Body aggregate, and not to be deveſted of not appear. 


. 3j nn oe hs. 
morandum of S. C. but S. P. does not appear. 


Iz Jac. Magdalen College's Cale, 
alter. )).. rn SD. 
of the ED VVV Cn nd PW Ty oo Ons 
zoſdam, 15. Acceptance of Rent by a Succeſſor Dean, or other Head of a Body 
— aggregate, will not make good a Demiſe made by the Predeceſſor, and 
at, and which was not otherwiſe good, eſpecially where the Acceptance is with- 
Hare our Deed. 11 Rep. 79. a. Paſch. 13 Jac. in Magdalen College's Cale. 
ale, lor 7 EC JJ Sd 
ra if he 
over al 
ut to the 
nt upon 7 
cites 32 0 


8 


* 8 8 8 . 4 


K 


(B) bat Acts ſhall be a Confirmation of a Leaſe. 
"ears and | 3 | | | 2 55 8 EE 98 ö 

attainte 1, If a Man leaſes for Life, reſerving Rent, upon a Condition of; Rep. 64. 
r the c Wn A Reenry, if after the Condition ts broke by Non-papment ok“ Trin 38 


he Eſtate the Kent, the Leitor diftrains tor the ſaid Rent this Act ſhall be 12 B. R. 
6, Paſch. . Confirmation of the Leaſe, a that he cannot enter for the Condi⸗ Ola 


tion broke, 14 E. 3. Entry Congeabie 41. ; alias, Pen- 
neh ged. 14 y Congeable 4r. Ilſue upon it, and ad: alias, +a 


Dea) by . : SES 5 8 | SP re- 
e De 1 „ ory accordingly for after the Leaſe is determined he cannot diftrain, and cites 14 Aff. 11. 1 
4 United, e Co. Litt. N. d . — Pl C. 133. b. Arg. cites 14 Aſſ. S P. for by the Diſtreſs 
Deau dt. nia the Continuance of the Term. And ibid. 136, a. S. C Cited on the other Side and ad- 


7, Which 

ged, tha: | 

not help: | 2. So 
F | 


rendering Rent, upon Condition to graut them over to B. and his Heirs, 151. to 172. 
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their Right by the Maſter's fingle Act. 11 Rep. 66. b. to 19. Paſch. -——Cro. 
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360 Confirmation. 


2. So if the Bent be Arrear for two Years, being demanded, and 
after the Leflor diſtrains for the Rent of the firſt Year, this hath ae 
firmed the Leaſe, for the taking of the Otireis affirms the Leale 
to have Continuance at the Time of the Diſtrels taken; for other. 
wiſe he could not diſtrain, Contra 14 E. 3. Entry congeabte .. 
admitted by the Iſſue. ; 3 x” 
Cro E. 220. 3. If Leſſee for Years, rendring Rent, upon Condition of Non- pay. 
pl. 10. in ment to be void; if the Rent be demanded at the Day, and not paid, 
_ _ the Leaſe 18 abſoliitelp void, ſo that it cannot be confirmed by ac: 
8 Chang Ceptante of Rent after. P. 32, 33 El, B. R. between Sr 4 
all the Ba- Finch and Throgmorton, ADJUDgen., . 
. 3 | N „ | 
that the Leiſe was void immediately upon the Non-payment, and Judgment for the Plaintiff. 4 
Nota is added that a Wtit of Error was brought in Cam. Scacc. and Error aſſigned in the Matte; of 
Law, and the Judgment was affirmed, Mich. 36 & 37 Eliz. ——And. 303. pl. 314. 8. C. and re. 
ſolved by the greater Part of the Judges that the Proviſo tends to the Limitation of the Leaſe, and 
that it cannot be made good before Entry or Office, whether it be in the Cafe of the King or a com. 
mon Perſon, whereupon the 2 Chief Juſtices delivered the Opinion accordingly to the Lord Keeper 
and Lord Treaſurer, and they affirmed the Judgment in Mich. 36 & 37 Elis. Mo. 291. pl. 440. 
S. C. adjudged in the Exchequer, and affirmed in Error; but ſays the Julges ditfer'd much in Opi. 
nion a long Time; but at laſt, by the Reſolutiou of the greater Pert, after the Death of Manwood 
and Gent (who join'd in the Judgment before) the Judgment was affirmed, 4 


Cro. E. 220, 4. 80 if the King, after ſuch Forfeiture, being Leffor, accepts the 
221. 5, C. Rent from the Leſſee of Record in the Receipt of the Exchequer, yet 


ny this all nor confirm the Leaſe, this being vow betore. P. :,1 
ment affirm- El, B. R. between Sr 1011 Finch and Throgmorion udjudged. 
. | | | FE gs * 


Manwood ſaid that the Patentee immediately upon the Non- payment was no longer a Termor, nor 
Tenant at Will, nor at Sufferance, but only as a Bailiff or Pernor of the Profits de ſon Tort, and then 
all the Acceptance after cannot make a void Leaſe good. — And. 303. pl. 314. S. C. adjudg'd, and 
Judgment 7 art” y and reſolved by the greater Part of the Judges that this Proviſo tended to the 
Limitation of rhe Leafe, and by Breach thereof in this Caſe of the Queen, without Demard, Office, or 
bother Circumſtance, the Leaſe and Eſtate is fo determined, that it cannot by Acceptance ot the Rent, 
before Entry or Office, be made good, be it in the Caſe of the King or a common Perſon.——Pogh. 
25 to 30. Finch v. Riſley. S. C. argued. And Ibid. 53. S. C. adjudg'd; for the Proviſo ſhall: be u- 
ken as a Limitation to determine the Eſtate, and not as a Condition to undo [defeat] the Eſtate, which 
cannot be defeated in Caſe of a common Perſon but by Entry, and in the King's Caſe but by Odile; 
and this Judgment affirmed. ——2 Le. 134 to 146. S. C. 5 . 


5. If Tenant for Life grants a Rent, and after ſurrenders, and then the 
| Leſſor confirms the Grant in the Life of the Tenant, who ſurrender'd, and 
after the Tenant dies, the Rent remains by reaſon of the Confirmation; 
Per Seron. Br. Crants, pl. 13. cites 26 AL 33. 

6. It a Mortgages leaſes for Nears, and the Mortgagor confirms it, and 
after the Condition is performed, the Leaſe ſhall not be avoided. ) Rep. 

14. a. Mich. 33 & 34 Eliz. in Scacc. Englefield's Caſe. 
J. Leaſe for Years, with Condition upon Non-payment of Rent at a Day 
certain to be void, no ſubſequent Acceptance will make ſuch a Lealt 
good; for there Leſſor has made his Election by demanding his Rent, 
without which the Leaſe had not been void; and ſince by his own Act, 
viz. the Demand, he has made the Leaſe void, there is no Reaſon, that 
after, by another contrary Act, he ſhould make it good. Arg. 1 2 Mod. 

363. in Caſe of Pullen v. Purbeck. cites 3 Rep. Penant's Caſe, which be 

ſaid he agreed. OY My foe 
Litt 8. 341. . 8. If the Laſor brings Afſiſe for the Rent, he waives the Benefit of bis 
Co. Litt. Re- entry, though ic be tor Rent due at the fame Day; but it he 7. 
211. b. S. P. enters firſt, then be may have Action of Debt for the Rent arrear 3 bet 
the Reporter, 3 Rep. 65. a. in a Nota, and ſays this appears by Little- 

ton, Tit. Conditions, fol. 79. a. | 


c) I 


* 
—_—. 


— — 
— — 


Confirmation. 3061 


——_—— 


— 


— 


(C) In what Caſes an Acceptance of Rent or Service 
ſhall be a Confirmation. 
[After Forſeiture &c.] 


1. IF a Coppholder commits a Forfeiture in cutting down of Trees, Cro. J. 166. 
and atter the Lord, not having Notice thereof, accepts the pl. 4 S. C. 
Rent from him, pet this ſhall not affirm the Leaſe, but he may well dur no Re- 

| EW ; | 7 Se ſolution was 
after avoid it. 5 Jac, B. R. between Mantell and Wachington, Per given chere. 
Curiam, agreed, ö ö 
Crooks J held accordingly. Arg. Bulſt. 190.———Godb 47. pl. 58. Mich. 28 & 29 Eliz. 3. R. the 
S. P was in Queſtion, and Coke ſaid the Lord was not concluded by this Acceptance; for it is not as 
the Caſe 45 E. 3. where a Leaſe is made upen Condition thas the Leſſee ſhall not do Waſte, and he commits 
Waſte, and then the Leſſor accepts the Rent, there he cannot enter; But otherwiſe it is of a Copyhold, _ 
for there is a Condition in Law, and here en Fait ; and a Condition en Fait may fave the Land by an 
Acceptance, but a Condition in Law cannot; for by the Condition in Law broken the Eſtate of the 
Copyholder is meerly void; and the Court agreed that when ſuch a Forfeiture is preſented, it is not to 
intitle the Lord, but to give him Notice; for the Copy hold is in him by the Forfeiture preſently, . 
without any Preſentment. . 1 e e 


3 a Man leaſes for Years, rendring Rent, upon Condition that SALLY 
if the Leſſee aſſigns it without Licence of the Leſſor, the Leaſe ſhall be Fol. 476. 
void ; and after the Leſſee aſſigns the Term ro B. trom whom the . N 
Leſſor accepts Rent after due, having Knowledge of the Aſſignment, pl. 6. Mul- 


id then yet this does not make the Leaſe good, in as much as the Leaſe, by carry v. 


d, and the Alſignment, was abſolutely void, and not voidable only, M. GC * 
Lahe : 14 Car. B. R. between Omvu/coury and Aires, adjudged, per Curt- = agg 
« Nen, dm, in a Mrit of Error upon a udgment m Ireland, upon a ſpe⸗ chat if the 

—Pophb. dial Verdict there, and the Judgment given to the contrary rever⸗Leſſen 
1 be {d accordingly. Intratür, B. 13 Car, Rot. 33%. da ere 
ce: | for more than three Years, the Leaſe (which was for 21 Years) ſhould be void, and the Leſſor to re- 


enter. The Leſſee leaſed for 3 Years, and ſo from 3 Years to 3 Years, during the Term of 21 Years, 
if he ſo long lived. The Leſſor accepted the Rent of the Aſſignee, and afterwards re-entred. Re- 
„ ſolved that it was a plain Breach of the Condition, and that the Acceptance after could not diſpenſe 
hen the therewith, the Condition being that ir ſhould be void, and that fo it was abſolutely determined; And 
d, and lo the Judgment in Ireland was reverſed, . n 5 

mation; j Ends os I „ 5 
1 3. If a Parſon leaſes for Life, rendrins Rent, and dies, and the Ge- Br. Incum- 
it, and ceſſor receives Fealty, the Leaſe is affirmed ; per Stone; and he charged bent, he 
, 1 Rep, the Jury of it for Law. Br. Acceptance, pl. 15. cites 11 E. z. Fitz h. . Sp 

1 Abbe 9. & juris Utrum 3. JJ 8 e 


it a Day 4 And in Juris Utrum the Defendant pleaded a Leaſe for Life by R. S. ceptance, 
a Leue Predeceſſor of the Plaintiff, rendring Rent, and that the laintiff had ace B.. cites 
Mis Rent, cepted the Rent, and a good Plea by the Opinion of the Court; And it 4 Ire 
own Act, nor appear in the Book whether the Leflor was Parſon, Vicar, or per Dode- 
fon, that Prebendary, bur it is all one as it ſeems, and agreed with F. N., B. ridge J. 
12 Mod. . 3% Br. Acceptance, pl. 15. cites 11 E. 3. Fitzh. Abbe 9. & Juris U- 2 Hulff. 47. 
hich he trum 3. —— oy — REIent) 3 i and ſaid 
WIC | that the 
1 6 5 Difference 
efit of bis between a Leaſe for Years and a Leaſe for Life - Br. Leaſes, pl. 19. cites 24 H. 8. be Fitz- 
tit be r. ET = Ch. J. Englefield J. and ſeveral others, that a Lzafe for Years in ſuch Caſe is void; but 
. roolce lays, it ſeems, that Contracts of a Leaſe for Life made by Parſon, rendrirg Rent, and the Succeſſor. 
rear; be accepts the Rent, this aff he Le iſe for Li 5 | 6 55 5 
ictle void b this affirms the Le iſe for Life, but contrary of a Leaſe for Years; for when this is 
by Litile- od by Death of the Leflor, it cannot be perfected by any Acceptance. — br, N C. pl 54 Anno 


1 P 5. S. C. accordingly S. P. as to a Leaſe for Years by Parſon who dies. Br. Acceptance, 
8 5 ches M. 2 H. 4. 5.—8 C. of a Prebendarv's Leafe, Ihid. cites 11 H. 4 15. SP. as 
» 2 fer Years by Parſon, Vicar, or Prebend; but contra of ſuch Leaſe by Bifhon, Abbot, &c. 
C) In »«UiC 1 Was voidable only. 3 Rep, 63. a, and ſime Caity cited per Cur. But the Reporter lavy 
. Nota. 


\ 


mw. 7. — MR | 8 fat SS. - 40. > > he a7 4 


£62 Confirmation. 
Nota Reader it ſeem to me, that in Ca'e of a Leaſe for Lite, if tlie L. Hor accedts tle ſume Fer 
alu was demanded, he thereby «thrms the Leaſe; for he cannot iccelve iu a. due upon any Contract 
as in Calc of a Lese for Years, but he watt receive it as his Rent, and chen he has a thrm'q the Leal 
to continue; for when he has accepted the Rent, he cannot have Action ot Debt for ir, bur hi; Re 
medv then is by Alliſe, if he had deiſig, or by Diltreſs; And fo he lays it 1cems to hun in tuch Cys 
that the Acceptance of the Rent will bar him of his Re-entry. ö 


3 


Br. A «5g. If the Lord avows in a Court of Record, and the Tenant diſcliins 
ceprance, „ the Lord may have Writ of Right upon Diſclaimer ; but if he accepts 


"Tan The Heir accepted the Rent ; this does not make the Leate good, becuule 
' with Cn. Acceptance cannot make a void Leaſe good, nor make a Leaſe deter inet 
dition nt ty a Re-entry &c. to be good; per Rowe Serjeant; Quod non nevatur, 
to commit Er. Acceptance, pl. 7. cites 14 Hf. 8. 11. 5 1 
Waſte, and Þ 2 "EE. eat | | £ 1 

the Leſſor accepts of the Rent for the Quarter in which the Waſte is done, this ſhall not bar his Entry, 
Brut if be accepts of a 24 Payment then it is otherwiſe, Godb. 47. pl. 58. Mich, 28 & 29 Eliz. Aron, 
EE Gur if the Leaſe be upon Condition that the Eſtate ſhall not ceaſe on Waſte done, there no Ac- 
ceptance of the Rear by the Leflor can make it good, Ibid. Ss 


==> "IP — — 
THT own e 3 2 
Py : . 6 * 1 * A 2 4 E 7 1 2 
Fr OR 5 
. w—_—_ _— _— * 
— 2 = „„ "RS! — — * — — 


2 


111 1.23. &. b. . e e ee . ACC 
15 eh Mal the Rent after, he ſhall be concluded in a V ric ot Right upon Difclaim. 
N ham |. to er. Br. Barre, pl. 27. cices 21 H. 6. 24. 
. which it Ke Bs 
1 was not anſwered, cies 21 H. 6. 25. 
1H S. P. of a 6. Acceptance of a Rent by Succeſſor of Prior, who leaſed for Years, 
Ol 1 areas affirms and pertects the Leafe ; coutra where a Parſon leaſes tor Years, 
4. Abbot ; per rendring Rent, and dies, and the Succeſſor receives the Rent. Br. \c. 
1 < 0 Bo a 1 | | 

14 Cur. Br ceptance, pl. 9 cites 37 H. 6. 3, 4. 

Þt Abbe, pl! = 

. 26. cites 37 H. 6. 4. 

1 But if a 7. In Waſte, a Man /aſed Land. at Will, rendring Rent, and died; 
{| Leaſe for 5 
1 


Ee” + — 


S8. A Man ſeiſed in Fee leaſed for 10 Years, and took a Feme, and there- 
of convey'd Eftate to him and his Feme, and to the Heirs of the Hara, 
and after the Baron and Feme leaſed to another for 20 Nears, rendring Rent, 


N —_— — r be” | l 
GOES © Pen Bd ona Doe en ns 7 


* — to : > 


1 The Baron died, the Feme accepted the Rent during the 10 Years, and by 
| 4 this the 2d Leaſe for 20 Years is not affirmed ; bur after the 10 Years 
1 1 ended the may enter; for Acceptance before the Leaſe commenced cant 
wi _ make it perfect. Br. Acceptance, pl. 18. cites 1 E. 6. 
= N 95. 1 A Leaſe for Tears was made tor ten Years rendriug Rent upon Cnli. 
oe „tion ot Re-eatry, if the Leſſee &c. granted or alligned the ſame or aly 


' Oſwold S C. Part thereot without Aſſent of the Leſſor &c. The Liffee granted Part (| 
accordingly ; Term without his Aſſent, and atterwards the Leſſor accepted all the Ren: 
but it he from the Leſſee, bur did not then know that the Condition was broken; 


had Notice, . | | TY VE 
the Accept, and adjudged on Demurrer for the Plaintiff, that the Condition being 


ance, it ſeems, Collateral the Acceptance of the Rent ſhould not make the Re-entry 
would be a void; for Notice in this Caſe is material. 3 Rep. 64. a. Trin. 38 Elis. 
Bar, though BR Pennant's (dp, ̃ĩ˙² R 

rhough the | 8 TRE | 
Condition was collateral ; Per Gawdy and Popham.——Cro. E. 553. pl. 4. Paſch. 39 Eliz. S. C. an 
Clench and Popham being only in Court, Clench held the Entry not congeable, but Popham c contra; 
but Popham ſaid, that if the Condition be of ſuch a Nature that the Performance or Non: performance ther! 
lies in the Conuſance as well of the Leſſor as of the Leſſee, it is otheraviſe ; Et adjournatur bid. 57% 
pl. 12. Trin. 39 Eliz S. C. adjudged for the Plaintiff by Fenner, Gawdy and Popham ; but Kennet 
ſaid, if the Leſſor had accepted Rent from the Alienee, that <vould have affirmed the Leaſe, tor thereby he 
took Notice of the Alienation. S. C. cited Mo, 426. in pl. 594. S. C. cited by the Name 
of Harvey v. Tanner, 2 And. 90. in pl. 54. But Godb. 45. pl. 58. Mich. 28 & 29 Eliz 5. b. 
it was ſaid [per Cur as it ſeems] that a Man made a Leaſe for Years upon Condition that he ſhould 
not aſſign over his Leaſe, and it was reſerving Rent; and after he did athgn, and then the Leſſor ac- 
cepted the Rent, there he ſhall not enter for the Condition broken. — — Where the Leſſor accept! 
Rent by the Hands of the Executrix of the Aſſignee, all the Court held that this Acceptance ſhall bar i 
of his Entry; for it being accepted by his own Hands it ſhall be intended that he had Notice ſue u“ 
to pay it, and the Allegatien by the Executrix by Way of Sciens is ſufficient; and if the Leſſor had n No 
tice the Leſſor ought to ſhew it on his Part; And Judgment accordi:gly, Cro. J. 398. pi 4 K oa 
| | e 147 


AE 
Confirmation. 363 
8 Jac 3 R. Wnitchcot v. Fox. ou — Boll Rep. 25 pl 12. Mich. 72 Jac Hirchcock v. Fox 8. C 
"rt Cos chought Sciezs not to be ifſuab'e, and therefore not well alleged, bur verhaps the other had con- 
» fell. d ic an ſo mace the Plea god; Adjornatur, -———Tbid. 399. pl, 19. Trin. 14 Jac. ſaid by the 
a Codaſel Arg. that this was ia Manner over-ruled by the Court at a Day before, that Scizns was good, 
» ind therefore he did not rely upon it. 2 Built. 290. 8. C. adjudged. | 
1 5 : : 
10. But per Cur. there is a Difference between a Leaſe for Life and for 
os Years ; tor in the firſt Cale, if the Concluſion of a Condition annexed to 
pts the Rent (or the collateral Act) be, that then the Leaſe ſhall be void, 
im. there (becauſe the Eitate of Freehold being created by Livery cannot be 
determined betore Entry) the Acceptance of Rent due ar a Day after 
hall bar the Leſſor of his Entry ; tor this voidable Leaſe may well be 
affirmed by Acceptance ot the Rent. 3 Rep. 64. b. 65. a. Trin. 38 Eliz. 
B. R. in Pennant's Cale. N C — 
em 11. A Leaſe tor Mears oft a Mefl uage and 20 Acres of Land, With a 2 And. 42. 
5 N Proviſo that the Leſſee ſhould not Parcel out any of the Lands from the Houſe. pl. 28. S C. 
Th Afterwards the Letlee demiſed the Houſe and ten Acres for a Year, and wy _ 
at the next Renr-day the Letlee accepted the Rent and after that entred for Racey hw 
the Conditioa broken. It was held by Anderſon and Beaumount, contrary gone and de- 
to Walmeſley . that the Acceptance of the Rent had barred the Leſſor's termined, 
Eutty, tor thereby he had thewn his Election to continue the Leaſe and but one was 
Fey „ 7 | © of a contrary 
lied; to wal ve the Eutry. Mo. 425. pl. 594. Hill, 28 Eliz. Marſh v. Cur- "2 wad 
ws rels. 5 | 5 „ 1 2 And. 90. 
ine . C 5 l. 54. S8. C. 
8 3 ſays, that three Judges held that this Acceptance ſhould not hinder, but that he might _ oy ls 
Wm the Leaſe; for it might be that the Leſſor had no Notice of the Breach of the Condition, and if ſo ir 
would be hard to conclude him, and by ſuch Means any Man might be defrauded of the Benefit of his 
"RY Condition. —Cro. E. 528. pl. 57. S. C. that Anderſon and Beaumount held the Acceptance ſhould 
Lo har him of his Entry, for he accepted it as Rent due to him by the Leaſe, which cannot. be if the Eſtate 
785 va | he undone by an Act precedent, bur Walmfley J. contra; it was afterwards adjudged tor the Plaintiff 
no: | (the Leſſor) ——— Brownl. 78. S. C. ——— 3 Rep. 65. a. cites S. C. as adjudged by Ander- 
for, Ch. J. and Walmſley J. and all the Court, that though the Leſſor accepted the Rent of the 
| Leſſee, yet as he had no Noticejof the Aſſigament the Acceptance ſhould not conclude him of his Entry. 
there- | -—Noy . S. C. and the Entry adjudged lawful; and that the Acceptance does not take it away; for 
Paron the Condition is for a Collateral Thing, but otherwiſe it is of a Condition to re- enter for Non payment 
; Dat. ot Rent according ro Pennant's Caſe in Coke's Reports. . ee 
and by 12. Debt againſt an Adminiſtrator for Rent, who pleaded, that before Mo. 600. pl. 
eus it incurred he had af//2ncd the Term to a Strauger, and of whom the Leſſor 829. S. CG 
can al accepted Rent, knowing of the Affignment ; it was held clearly, that W N by 
To by the Acceptance the Adminiitrator was not chargeable atterwards. ;;... Ju 
 Condi- ; * 124. r 1 | | | | 4 » = tices, thar No 
Condi. Cro. E. 715. pl. 39. Mich. 41 and 42 Eliz. B. R. Marrow v. Turpin. - the Plaintiff 
OT a0) BO ER RTE Ru roy REECE Pu „„ 
Part red.— 2 And. 121. pl. 79. S. C. adjudged that the Action does not lie. —3 Rep. 24. a. b. S. C. cited 
je Rent a adjudged according. 8 Sep e . | „ ES 
n being 13. It one enters into iny Land and claims for 20 Nears, though he is a 
'e-entry Viiteifor and cannot quality his own Wrong, yet the Diſſeiſec may admit 
8 Eli. him to be Tenant for Years if he accepts the Rent or brings Waſte, as Carret 
laid, 14 H. 4. But has only tor Years in reſpect of his Claim; but by 
3 accepting the Rent, or bringing the Action of Waſte, he is concluded ; 
SEM ker Yelverton. Godb. 384, 385. pl. 472. Paſch. 3. Car. B. R. 
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(D) ͤ Wat ſhall be a ſufficient Acceptance to make a 
Confirmation, 


Ps [ And by whom. Succeſſor &c. 


Cro C. 95, 1. IF a Biſhop leafes for Life certain Land Parcel of the Manor or 


96. §. C. ci- D. reſerving Rent, and dies, and another Biſhop is made 
be in C28, the Bailiff of the Manor comes to him, and thews him in a gener 
and Crooke Manner, that there are certain Rents of the ſaid Manor arrear; Upon 


ſays, that which the Biſhop commands him to receive the ſaid Rents, and he re: 


the Copy of ceives them accordingly, and amongſt them receives the ſaid Rent 


w_ eee reſerved upon the ſaid Leaſe, and after delivers over all the ſaid Rents 


to him, to the Biſhop, withour giving him Notice of the faid Leaſe. This ts 
whereby he g Confirmation of the ſaid Leaſe ; for the Biſhop of himſelf oy 
jaw chat to take Motice of the Leaſes made by his {Iredecetior, I! 


J 3 between Y hecler and Danvy, per Cutiam, adjudged. 


upon the | | | Dn | | | 
Verdict for the Defendant ; but he makes a Quzre, whether it was for this Cauſe alleged, or for that 


the Plaintiff's Leaſe, by which he claimed from the Biſhop, and whereupon he brought Ejectmen, 


was not warranted by the Statute of Eliz. 


2. If Lands are given to Baron and Feme and the Heirs of the Body f 
the Baron, and the Baron leaſes for forty Years, and dies, and the Ie in 
Tail accepts the Rent in the Life of the Feme &c. This is no Confirmation 
J0 as to bind the Iſſue after the Death of the Feme; tor at the Time of 
the Acceptance no Rent was in eſſe, or due to him. 3 Co. 64. b. Per 
Curiam, Trin. 38 Eliz. B. R. cites Br. Acceptance [pl. 13.] 32 H. 8. 
3. A Biſhop made a Leaſe for Tears to H. and G. which was not confirn- 
e, and afterwards he made another Leaſe to G. which was confirmed bß 
the Dean and Chapter, and died; It was held by ſeveral, that the firit 
Leaſe was void, and yet they agreed the Abbor or Bithop, or iuch as 
have Eſtate of loherirance, may make Leaſe tor Years rendring Rent, 
and by their Death the Leaſe is only voidable at the Pleaſure of the St. 
ceſſors, tor if they accept the Rent the Leaſe is good; but that here the 
Power of the Succeſſor, to make the firſt Leaſe good by Acceptance ot 
the Rent, is reſtrained by the Leaſe made by the Predeceſſor and the 
Chapter. 'The Caſe was moved in Bank. and the Juſtices doubted ; For 
| ſome ſaid, that the Leaſe was ſurrendered for the Moiety, and remained 
only for the Reſidue ; Bur the Reporter ſays, Quere Legem bene, tor 
the Parties ſubmitted it to an Arbitrement. D. 46. a. b. Mich. 32 H. b. 
J LI „ 
4 C Leaſed for Years rendring Rent, with Clauſe of Re-entry; 
6. Hill. 24. The Rent due at Lady-day was behind, being demanded at the Day, which 


Eliz. B. K. Rent the 1 afterwards accepted, and then entred tor the Condition 
id h 


the 8. C. 


that two broken, a 


is Entry holden lawtul ; for the Rent was due before the 


Days after Condition broken; bur if the Leſſor accepts the next Duarter”s Rent, then 


the Demand he hath loſt the Benefit of Re- entry; for thereby he admits the Leltce to 


the Leſſor be his Tenant. And if the Leſſor diſtrains tor Rent due at the ſaid Feat 


8 © of Annunciation after the F orteiture, he cannot afterwards re-enter ff 


made the the ſaid Forfeiture; tor by his Diſtreſs he hath affirmed the Poſſeſſion of 
Leſſee an the Leſſee; So it he make an Acquittance for the Rent as à Rent, Conway 
Acquittance if the Acquittance be but for a Sum of Money, and not expretsly for the 
„his. Rent, all which tota Curia conceſſit. Le. 2.2 pl. 348. 18 EIiZ. 5. R. 
mer; and it Greene's Caſe. | | 

was clearly _ f . PT 
reſolved, that the bare Receipt of the Rent after the Day was no bar, fur it was a Duty to him; _ 


a Diſtreſb for the Rent, or a Receipt of the Rent due at another Day, was 4 Zar, for tote Acts _ 


_—_ de at. Ac. Mate AM. r — * n_— ———— | WS 


—— * 


Confirmation. 


firm the Leſſee to have lawful Poſſeſſion; So if he maketh him an Acquirtance with a Recital that he is 
his Tenant, and in this Caſe by calling him his Farmer, this is a full Declaration of his Meaning to 
continue him his Tenant; and it was adjudged, that the Entry was not lawful. | 


—— | 


4 5. Acceptance of Rent on a void Leaſe ſhall not bind the Succeſſor Br Accep- 
where the Leaſe is void on the Statute, but otherwiſe at Common Law, tance, Pl. 
Cro. J. 173. pl. 14. Trin. 5 Jac. B. R. Rickman v. Garth, At 8 b. 
upon a Leaſe voidable. ——S. P. by Bridgman Ch. J. Cart, 16. Mich. 16 Car. 2 C. B. in che Dev ind 
| of Chapter of Weſtminſter's Caſe. RE 6, . 
d 6. Bargain and Sale by Baron and Feme of the Wiſe's Land reſerving S. P. Br. Ac- 
al a Rent; if after the Death of the Baron the Feme accepts the Rent, it will eptance, pl. 
vil bar her of her Entry; Agreed by Counſel. Roll Rep. 154. Paſch. 13 a. + A 
„ 15 u Tail 
12 leaſes by Land and dies, and the Iſue in Tail accepts the Rent, the Leaſe is affirmed ood, 
git 5 
lat. NE Ren ae ng e e 
1 (E) M hat ſhall be a Leaſe or Grant confirmable. 
wen, [And chat ſhall be a ſufficient Confirmation in reſpect of 
the Perſons making it. Things Spiritual. ] 
57 . : re LT 
[ſue in - a a e N . 
ation 1. TO make a Parſonage chargeable, three Things are neceſſary, The Parſon, 
me of I viz. That the Charge be made by the Parſon, Patron, — without the 
d. Per Ordinary. 14 D. 18. b. ))) Og 8 | 
nfirm- : | this Succeſſor. Br. Dean and Chapter &c. pl. 6. cites 8. C. If Parſon leaſes for Yan gg on 
ned by | th: Church, and the Patron or Ordinary confirm it, this ſhall bind the Succeflor. Br. Leaſes pl. 64. 
uch as „ 3 OE 5 DE DE 
Rem, 2. [As] If upon a Suit for 'Tythes by a Parſon, which he claims Br. Dean and 
he d by Preſcription, the Parties ſubmir themlelves to the Award of che Chapter dec. 
ore the | Commitlary, who awards, That the Defendant ſhall pay an Annuity to 8 I my 
ance of the Parſon for the Tythes which Award is confirmed by the Ordinary, neither 
nd the bur not by the Patron; This ſhall nor bind the Succeſſor, 14 U. Brooke, nor 
mained EE ont be che Che ˙ . ↄ»—˙! « o m] LAT 
= 5 | ror give Ae ee Ke & * . or any other; and there it is held, chat Arbitrement can- 
TE . Ik a Parſon grants an Annuity in Fee, though this is determinable Br. Confir- 
e-Entry 3 by his Death, yet if the Patron and Ordinary confirm it, ft ſhall bind mation, pl. 
abbr | perpetually, '* 26 All. 38. per Norton, 16 E. 3. 24. admitted, cen .. 
| h ing the Time lin: eee I Yak 3 5 is good du- 
oo : hy. Leb F. b K 2 Tara, if the Patron and Ordinary confirm it.— gr. Grants, pl. 73 
Lelle 3 — _ 
{aid Feat 4. Confirmation of a Rent or Seigniory is not good, but in Reſpett of 
encer tor i * tormer Eſtate or Deed ; and therefore if the fir/t Deed be Ioſt, or be be- 
\Tethon dl | fore Time of Memory, the Confirmation is not good; Per Hul & Skrene, 
Conta, don negatur. Br. Confirmation, pl. 24. cites 12 H. 4. 23. FR 
ly for the I, a Biſhop grants Fee to the Steward for Term of Life, or leaſes Land 
12. PB. K. or termot Lite, and dies, and the Succeſſor confirms it, this is good; 


| for the Leaſe was not void, bur voidable ; per Danby Ch. J. bur per 
9 oyle and Choke J. it is void by the Death of the Biſhop, Leſſor, quod 
8 t F SK Con- 


2 
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2 — — ey 
Contrarium eſt, as it ſeems; for Biſhop, Dean, and Prebend have Fee. 
bur contra of a Parſon, tor there the Fee is in Ab-yance. Br. Conf. 
mation, pl. 17. cites 5 E. 4. log. | e 

Ibid. Marg. 6. A Parſon makes a Leaſe tor Years, or grants a Rent-charge 75 begin 


8 this after his Death. The Patron and Ordinary confirmed it. It fegy, 
tle wa: : . 8 i : 
paces 4% good to bind the Succeſſor, becauſe it is granted and charged immadi. 


affirmed for dtely, although it take not Effect in the Life of the Grantor ; Bur Moun. 


good Law tague doubted of the Caſe. D. 69. pl. 30. Paſch. 5 E. 6. Anon. 
y Gawdy, | | | Se | | 
and that the other Juſtices in a Manner affirmed it 44 Eliz. B. R. 


J. In Treſpaſs, the Defendant pleaded in Bar, that the Plaintiff 
within Ape made a Feoffment in Fee of the Lands to the Father of the 
Defendant rendring Rent, and that atterwards the Plaintiff confirmed 
the Premiſſes to the Defendant's Father, Habendum to him and his Heirs 
and that his ſaid Facher died ſeiſed, and the Lands deſcended to him a3 

Son and Heir, but judgment for the Platntiit; For it was not aver 
in Fatt that his Father was ſeiſed in Fee at the Time of the Confirmaticy 
and if he was not then the Confirmation is void, and in this Caſe the 
Land could not paſs by the Confirmation, uuleſs it enured upon a Priyi. 
ty by Way of Enlargement of Eſtate. D. 108. b. 109. a. b. Mich, 1& 
2 P. & M. Rugway v. Wolcott. „„ 5 
S. C cited 8. A Biſhop made a Leaſe for Years, which was confirmed by the Dean 
Show. 381. and Chapter, and afterwards he let the ſame Land to another for 20 Yours, 
= to commence after the firſt 20 Tears, and then, before any Confirmation of 
it, he let the ſame Lands to a third Perſon for 60 Tears, to commence in- 
mediately. The /aft Leaſe was firſf confirmed, and atter the Leaſe in 
Reverſion was confirmed alſo. Reſol ved. by 3 Juſtices, contra Browne, 
that that Leaſe was good, and the Confirmation good, notwithſtard- 
ing the laſt Leaſe was firſt confirmed, for the Leaſe is not to have any 
Intereſt by the Confirmation, but only to make 1t perdurable and ellec- 
tual, Mo. 66. pl. 180. Trin. 6 Eliz. Anon. „ i 
Thid. a Quz- 9g. A. B. and C. were Leſſees at Will, A. died. Afterwards the L. 
re is added, fg reciting A's Death and the former Leaſe, and that B. and C. had 
hetherthe ſurrendered the Leaſe, granted them a neu Eſtate, Habendum eis & He- 
Tenancy at | 7 > I ; 
Will was redibus ſuis, but there was no Warrant of Attorney to make Livery, The 
not deter- Court were of Opinion, that the Eſtate at Will was determined, f 
mined by that the ſecond Grant could not enure as a Confirmution to give a Fee- 
wed e ſimple to B. and C. as it might have done if they had been Tenants at 
of the Leſ-. Will. D. 269. b. pl. 20. Hill. 10 Eliz. re og 
ſees; be- „ | ne, 1 
| oe} nothing ſurvives by his Death. 


10. The Grant of an Annuity made by a Prebendary before his Inſtalu. 
tion and Induction is void to charge the Prebend ; By the Opinion ol 
all the Juſtices. Pl. C. 429. b. Trin. 20 Eliz. Hare v. Bickley. 


8 


_ 1 - — 


(F) Jo ſhall be a ſufficient Perſon to make a Con- 


E ” 3 
[ Or, what ſhall be a Leaſe or Grant confirmable in re- 
ſpect of the Leſſor or Grantor. | 


Cro. E. 175. 1, LIF a Layman be preſented, inſtituted and inducted to a Benefit! 
L and before the Statute of the 13 Eliz. makes a Leate tor roy 
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his Benefice, which 1s confirmed by the Parron ; 

ter the Incumbent 18 deprived, LE 00008 Agog and ak Winder, 

f 2 ot void, for he was Parlon de Fact for the Ane ans by 
„and therefore well enough confirmed. Trim, Pophan-and 


L 
ns 42 Eltz. B. R. between Cor and Mindale b 
ie tur Palch. 42 Eltz. Rot. 12). ina udzudged, which Jntra- . dat 
n- ſalv'd to have it adjudg d acc di > : contra, and 
che Judgment was ſtay'd, — 185 2 4 . 38d. Co Clench abſente; but for 1 80 5 
a. rs man ought to be deprived, or otherwiſe all his Ack l be Sd. C agreed, that N 
F on. 1 8 > 8 all be good as law ful Parſon till De- 5 
mf 2. Ik a Parſon makes a Leaſe or Gt 
"the confirmed by the Patron ad. 6 = Orant, or fuch like. and thi Fs 
| rived {or a pP 5 | Inarv, 1nd after [ 918 18 ab on eſt 
med P « the * St re-contract, (this was when [rt ft che Harſon 18 de-PFactum, pl. 
eite, Je - rant ſhall be good, 9 I). 6. 3 © s could not marry) ? = 
wy PL at the Confirmation. 3. b. kor he was a lawkul Tot 
ation, n . f fag or Abbot ſhall bind be if | G 35: 8 
ſe the 28 * * _ the: Grant of fu 8 555 which A body ann e Parſon in 
Privi- . - 4 for Years by ſuch, and red by Biſhops not conſecrated are not B Abbot, pl. 
. 1& Tide The of p54 Lake . der e ; Bute 9 0 Ts hs ren ſhall not — apomg 
M. 1. — Br. N. C 7 we? rmation made. N s deprived who were Biſh 7 
Years, 1 BL OT 
NN z. If the Church be full ofa } rea es 
10 0 | . ull of a Par | 3 | 
ein a neten ein Dchinary, 0H. NEE another e 
eaſe in cauſe he w y the Patron and Ordinary, yet makes a Grant, which Factum, pl. 
Jrowne. da i c Je was nor P arſon at the 'Time of _ the Grant is void be: 3 Cites | 
4 | | e | . r 
ave any . | 35 the Grant 
ar 5 nd a 4 | | | | of ſuch is rant 
A 5 ee cod; cue of . 
he L. ll * 7g, lithout any Preſentation or Inſtitution, and of his own * Br. Non 
chend Ordinary _— Oo, which is ———— 9 52 113 
is & He- lon. * 9). 6. 34. Curt od, becauſe the Gr e Patrong ws, 
a MM. „9 . 6. 34. Curia. Dne rantor was not 1 8 7 
3 mow lation. + 10 D. 6. + be Parſon without a 1b ag Sons 7 
3 „ © Br. Dean and Cha tex 33 bs „ Rn of luch is 
ve a kee. e ee eee e ee . . 
denne u l 10 8. C. don, and thar the Perfon ofthe Vicar ls harged, —— Fab rj dr c 6 or by 
2 Where the Bi | . | ; | 2 
Dean and Char ihop te Facto made a Leaſe, v es „ 
_ FOO e . e e 
Lis Ital. dis L 0. It was reſolved, that he e ated in the ife of the Bi- 
9445 1 l 8 the boſons Megs Fw: . ik 5 _ 
i. ſhal al Acts, as Admiſſions, Inſtituti CK, it is void 
7 | 2 good ; but not „„ Certificat Pl & 
| == tay Succeſſor, and fo oak 2 Tus tend to the Depaupera- 
ak v. K ni ro. J. 552. 554. pl. 15. Mich. 17 gment given in B R. in 
6. A Parkin „„ 1 Jac. B. R. Rouan Obrian & 
EE | ö ron made a Leaſe HEE 
confir | eaſe of h 
2 a Com 0 *he ſucceeding Ang __ Rear for 45 Years, which was 
et aaſadgd per or Patron at the Das e ramen, eee 
lo 1 2 op per ror. Cur, that it was ge A en the Leaſe was made 
zu ee | good. Cro. C. 38. pl. 3. Trin. 
a Benth 
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(G) In what Caſes the Confirmation of the Patron and 
1 8 Ordinary is neceſſary. 


1. IF a Prior and a Parſon, upon a Debate of the Patronage of the 
Parſonage, ſubmit themſelves to the Ordinary, who ordains 

that the Prior thall give to the Parſon certain Tithes, and the Patſon 
grants to the Prior an Annuity, with the Aſfent of the Ordinary, and 
after the Parſon dies, and the Succeſſor takes the Tithes, he may be 
charged with the Annuity, though che Patron never confirmed it; ft 
in as much as he is ſeiſed of the Tithes, he hath quid pro quo. 16 Cd. 


3. 24. udjudged. 9 Te V 
For in the 2. If a Parſon charges with Leave of the Patron and Ordinary, this is 
Som 1 - not good after the Death of the Parſon ; tor there ought to have been a 
42 Confirmation of the Patron and Ordinary; Per Hill, but Rickhill con- 
granted the tra, by which Rickhill awarded the Party to antwer to ſuch Grant 
Stewardſpbip made by the Parſon with Leave of the Patron and Ordinary; But 
125 8 Brooke makes a Quære of this Award. Br. Confirmation, pl. 30. cites 
10 | e 888 8 

Titz - James, 7 H. 4. IS, 16. | | 

by Aſentof | 3 | | 1 5 
the Dean and Chapter, and dy'd, by which the Grantee loſt his Office, as it is ſaid, becauſe the Dean 
and Chapter had not confirmed it; Quod Nota; and yet per Littleton, in the End of the Chapter of 
Diſcontinuance, a Parſon _ —_— by Aſſent of the Patron and Ordinary; for the Writ of Enty 
upon ſuch Diſcontinuance is Brief de entre ſine aſſenſu Capituli, or ſine aſſenſu Confratrum & Sororyn, 
but thoſe ſeem to be all in one and the ſame Corporation, but more was in the Grant of the Biſhop of 
London as Miſnoſmer &c. for the ſaid Aldred Fitz- James was named Etheldredus, where it ſhould be 
Aldredus, and ſo was miſnamed, and alſo the Deed was, Quod figillum noftrum appoſuimus, which 
may be referred to the Biſhop only, and not to the Biſhop, Dean, and Chapter, and therefore by ſeye. 
ral, at this Day, the Grant was avoided for thoſe Cauſes, and not for the other Cauſe, and ſo aGrart 
evith Aſſent of the Dean and Chapter with all Perſeftions is good, Br. Confirmation, pl. 30. cites 7 H 
15, 16. — S. C. cited Lane 38, 5 „ 


3. If Parſon or Vicar makes a Leaſe for 3 Lives, or 21 Years, of Lani 
_ accuſtomably letten, reſerving the accuſtomed Rent, it muſt be alſo con- 
_ firmed by the Patron and Ordinary, becauſe it is excepted out of the 
32 H. 8. and not reſtrained by the Stat. 13 Eliz. Co. Litt. 44. b. 
4. There is a Diver/ty between a ſole Corporation, as Parſon, Prevengary, 
Vicar, and the like, that have not the abſolute Fee in them, tor to their 
Grants the Patron muſt give his Conſent. But if there be a Corporatios 
aggregate of many, as Dean and Chapter, Maſter Fellows and Scholar 
od a College, Abbor, or Prior and Covent, and the like, or any ſol: Gr- 
' poration that has the abſolute Fee, as a Biſhop with Conſent of the Dean 
and Chapter, they may by the Common Law make any Grant ot 0. 
out of their Poſſeſſions, without their Founder or Patron, albeit the 
Abbot or Prior &c. were preſentable ; and fo it is of a Biſhop, becauſe 
the whole Eſtate and Right of the Land was in them, and they may 
ipectively maintain a Writ of Right. Co. Litt. 300. b 
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(H) By the Dean and Chapter or others of the Grant 
„„ "ot The Biſhop. 


. PR the Feodal Law, the Biſhop Man poteſt dare in Feodum, 
Da ching that had uled to be given in Feodum, without the 
Aſſent of the Chapter. Antonit Contit methodus 52, It ts there 
ſaid that this is a great Queſtioan. 

2. By the Law ot Scotland, Epiſcopi nec Abbates poſſunt de Ter 


ris ſuis aliquam partem donare ao remanenttam fine altenlu & cor: 


firinattone Oomimne Zegis qua ecrum Baroue ſunt de elcemolpna 
Damini Regis, © Anteceflorum forum. Skene Regtam Yaze- = 


3. A Grant by the Biſtop of Meath in Ireland by the Aſſent of his 
| Clergy, he not having any Dean and Chapter, is a good Grant with⸗ 
ollt other Confirmation. Dapies's Cate of Droxies. 1. admitted. 


4. Ik a Bithop hath two Chapters which uted ro confirm Grants Co Liit.3or. 
made by him, as the Biſhop of Coventry and Litchfield hav, che * in bein 


Prior and Convent of Coventry, and the Dean and Chapter of Litch- e. 1 


* 


feld, and a Grant of the Biſhop is confirmed by the Prior and Re 
Convent only, and not by the Dean and Chazter, this is no good Coke arg, 
Confirmation to bind the Succeſſor. Temp. B. 2. fol, 104. D. Le. MIS: - 
11 El. 282. 27. Statham. AM, 50 Ed. 3. but it is not in the Book n b. 327: 


for both are 
but one 
Chapter in 
on mult be bj 


Reſpect of the Biſhop ; for if the Biſhop is choſen by both Chapters, there a Confirmati 
— Fitzh. Grants, pl. 104. cites r Do; e e 


F. Ik the Dean and Chapter of Chriſt-church and St Patrick uſed a D. 401 b 


Tempore &c. to confirm the Grants made by the Archbiſhop of Dub- pl. 26. the 


| lin, and yet Chriltchurch is known to be the eldeſt Chanter to the T bibor 


See, and the Dean and Chapter of St patrick, by theit Chapter- o eee 
Skal, give and ſurrender to the King in Fee all their ſaid Church, — 8. C. 
Holiſe, Lands and J2ofſeſſions, but without the Licence, Will or cited by 
Conſent of their Biſhop, being their chief Ordinary, and Patron, cee. * 
for the moſt Part, of all the rebends; and after a Leaſe made by the pl. vg = 
biſhop is confirmed only by the Dean and Chapter of Chriſtchurch ; admitted, 
this Confirmation all bind the Succeſſor Biſhop, becauſe the Cor- becauſe the 
poration and Chapter ak St Patrick, which was the other Chay- l 
tet, was dilfalved, and deternuned tawfully, and without the Con- „p 
cnt of the Archbiſhop. D. 11 El. 233. 29. 


ment, and 
| ſo one ſole 
Chapter remained. . 


— Co. Litt. 301. a. in principio. S. P. 


6. Tf the Prior of Bath, and Dean and Chapter of Wells, have uſed e 


(e) de Tempore &c. to confirm Grants made by the Biſhop of Bath and * Fel 478. 
] Wells and after by che Statue of the 31 H. 8, the Priory of Bath is 8 


diffolved, and a Leaſe made by the Biſhop is confirmed by the Dean 


| and Chapter of Wells only, the other Chapter being diſlolved by the 
| — It ſceins this Conurmation thall bind the Succeſſor Bi⸗ 


Ps. D. 3) H. 8. 58.7. Quere; But 34 P. 8. cap, 15. an Act 


dl Parllainciie ts recited, that it was a great Doubt whether it was 
£:500d Confirmation, and therefore it is enacted, that all the ſaid 


-MArm3cigns, and all after ko be made by tl an and Chap- 
ter, ſgould be god in Law, 85 p the Dean and Chap 


7. Ika Biſhop makes a Leaſe for Years to the King, and before In- Lane zi. 


| T0Iment gf the Leaſe che Dean and Chapter confirms it, and after the > © argued 


5B Leaſe ** 35 


| ought 0 


of Boulton 


—_— 


370 Confirmation. 
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2 ar.” Lea:e is mrolled, this is a good Confirmation, though the Leaf 


and S. PL. IN | SE 

agreed by all the Barons, and judgment againſt the King as to the meſne Profits —— Co. I. 
u. S. P. It a Biſhop makes a Leaſe the 2d of May, and the Dean and Chapter confirms it the iſt 
of May, this is a good Leaſe after the Biſhop's Death; per Catlin and Sourhcote. Wray asked hoy 
a Leaſe could be confirmed before it was made; to which Catlin and Southcote replied, that the Assen. 

be fore is a good Confirmation after. Ow. 33. Hill. 8 Eliz. Anon. = Ws 


itt. Zor, 


8. If the Chapter confirms the Grant of the Biſhop after his Death it is 
void; for it ought to have Perfection in the Bithop's Life. Arg. God, 
25. cites 31 E. 3. pl. 20. & 33 E. 3. Confirmation 20. 


8. C. cited 


9. It the Chapter confirms the Leaſe of the Bijkop after his Death, in 
1 ag Time of Vacation, this Confirmation ſhall nor bar the Succeſſor. Firth, 


35 forit Confirmation, pl. 22. cites Hill. 33 E. 3, 
have Perfe ction in the Life of the Biſhop, otherwiſe it is void. - Biſhop made a Leaſe for 1 

Vears, and another Leaſe of the ſame Land 1 in Being not expired by 4 Years, and died, In 
Jime ef Vacation Dean and Chapter confirmed it; Per Clench it is a good Confirmation. 4 Le. 8. pl. 
100. 28 Eliz C B. Grindall Archbiſhop's Caſe. ; | | | 


10. If the Biſhop be Patron and Ordinary, and confirms [a Leaſe tor 
Years] there muſt be the Confirmation ot the Dean and Chapter alſo; 
tor the Bithop, as Ordinary, does nothing by his Confirmation but a ju- 
dicial Act, and as Patron he has the Inheritance thereof in Jure Eccle. 
ſiæ, which he cannot bind againit his Succeſſor without Confirmation 
buy the Dean and Chapter. Br Leaſes, pl. 64. cites 33 H. 8. 
8 Aa 11. In Debt the Plaintiff declared that the Predeceiſor of the Biſhop 
FC, granted to him the Office of Keeper of the Biſhop's Manſion-Houſe of U. 
judged. for the Term of his Life, with the Fee of 2d. per Diem to be iſſuing ond 
2 paid out of the Profits of the Rents and Farm of D. by the Receiver of 

the Bithop, and alſo an yearly Robe, which Grant was confirmed by the 

Dean and Chapter, that the Biſhop died, and the Defendant was elected 

| Biikhop, and for Arrearages of the Money and Robes for 8 Years the Plain. 

iff bronght his Action againſt the Succeſſor Biſhop, who pleaded that the 
Plaintift did nor exerciſe the ſaid Office. The Jury found tor the 
 Plainritt, and he had judgment to recover the Robes and Annuity, and 

the Arrearages incurred as well before as after the bringing the Origi- 

nal. Mo. 88. pl. 220. Hill. 10 Eliz. Howſe v. Ely (Bithop of). 

10 Rep 61. 12. The Bijkop ot Cheſter, after the Statute 1 Eliz. did grant to G. B. 
b. cites S. C. an Annuity of 5 Marks per Annum Pro Conſilio impenſo & impendendi, 
Dey 52. which was confirmed by the Dean and Chapter; and then the Byop dit, 
1 hugs J and B. brought a Writ of Annuity againſt the Succeſſor, and in bis 
remembred Count did aver, that the Predeceſſors of the ſaid Biſhop bad granted 
the Caſe reaſonable Fees (but did not aver that this Fee had been granted be- 
on fore) and did aver that he was Homo Conſiliarius and in lege peritus; 

2 ps and the Opinion ot the Court was againſt the Plaintiff, but there it was 
cheſter, up- Teſolved, that although the ſaid Biſhoprick was founded but of late Lines 
on which to wit, in the Time of H 8. yet a Grant of an Office of Nece//ity to ons i 
he collect- Poſſeſſion, with r2aſonable Fees (the Reaſonableneis whereot 1s to be de- 
Hufe, cided by the Court of Juſtice, wherein the fame doth depend) 7s g, 
aſus! 1 and is reſtrained out of the general Words of the ſaid Act. Bridgm. 31. 


granted to Cites Trin. 30 Eliz. Boulton v. the Biſhop of Cheſter. 

2 Counſel- 5 | 
lors at Law 40 s. a Year to each, whereas now he granted 41. a Year to one, tho' this be not in D. 
minution of the Revenue, nor more chargeable to the Succeſſor, yet becauſe it is a great Prejudce 
to him in another Degree it is void; for he cannnt by any Intendment be ſo well adviled by one * 
by two; but if the Biſhop had granted a Counſellor 40 8. and by the laſt Clauſe had granted to him 
another 40s. it is void for the laſt, and good for the firſt, and this Diflerence he grounded upon. 20 
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Fcoſſments 94. But Boulton in this Caſe did not prevail, becauſe he did not aver that it was 
ancient Fee. 


3 


the 


13, The Dean and Chapter of Fernes in Ireland conſiſted of 11 Perſons 
:1d the Dean; and 3 of theſe, with the Commuſſory or Proffor of the Dean 
confiri &c. and afterwards 3 other of the Prebendaries ſubſcribed their 
Names to the Confirmation at ſevera! Days, and the Leaſe was held void 
hecauſe the Dean could not make a Subſtitute, and the major Part of the 
Corporation ought to be conſenting to this, and that ſimul & ſemel, 
and not ſcatteringly; but they are not confined to the Chapter-Houſe, 


PF but they may aſſemble and do their Acts elſewhere. Dav. 47, 48. Paſch. 


5 Jac. B. R. The Dean and Chapter of Fernes's Caſe. nd 

14. It a Dean of 7. be made a Biſhop of I. aud by a Diſpenſation is Palm. 45+, 
tinted Dean as before, with a Power facere omnia gue ad Decanum per- §. C. ad- 
tinent in tam amplis Modo & Forma, as it he was not promoted to the judg'd; but 
{aid Biſhoprick Non obſtante any Statute, Canon general or local to the refolved _- 
contrary, and afterwards is made Biſhop of B. but before his Confirmation all, that "of 


| the King makes another Diſpenſation to retain the Deanry as before, and mere Con 


melne between the two Diſpenſations ihe Biſhop of J. made a Leaſe for 21 "<ndatory 
_ which the Dean confirmed. Per 3 the Düfpen fetten con- eee 
tinued him Dean as before per Vim Prioris Tituli to all Purpoſes, fo Lat. 233. 
that he may confirm, make Leaſes, or do any Act as Dean, as if he ne- S. C. in to- 
ver had been Biſhop. And all agreed that the ad Diſpenſation on his = ee 
Election to B. was made in Time convenient, and that he continued No 5 
Dean by Force thereof. But Jones J. held that had he been a mere 8. 6 . 
Cnamendatory Dean only, the Confirmation had not been good, to which judged ac- 
Hide aſſented, but Doderidge ſeem'd e contra, and Whitlock J. ſaid no- , ingly 
thing. Jo. 158. Trin. 3 Car. B. R. Evans v. Askwitn. 3 


| | 5 | 1 | : | rincipal 
Watſ. Comp. Incumb. $vo. $55. cap. 44. has a Quzre, who con firms Biſhop's Grants and I _—_ 
there is a mere commendatory Dean, it not the Clergy of the Dioceſe, 62 in Caſs 9 


| Dean and Chapter. 


* 


1 


|) By the Biſbop, Dean and Chapter, what ſhall be 


ſaid a good Confirmation. 


8H x. R Cartarum. M. 8. Part. 46. Releaſe of the 
5 Biſhop of London ex aſſenſu & conſenſu Decani to- 


2. C. a Prebendary of the Cathedral Church of Chicheſter, ade Laa by 
Indenture, that he with the Aſſent of R. Biſhop of Chicheſter, and of the 


| Dean and Chapter of the ſame Church, without naming the Names of the 


Dean, and the Deed concluded thus, viz. In Witneſs whereof the ſaid 
Parties to theſe preſent Indentures have interchangeably ſer their Seals, 
and the Seal and Name of the Prebendary, and the Seal of the Biſhop and 
the Chapter was put to it; Quere, if without any Words of Confirmation 


ir Aſent mentioned by them, if this be a good Leaſe to bind the Succeſ- 


| for. D. 106. b. pl. 21. 1 & 2 P. & M. Champion's Caſe. —_ 


(K) Confirma- 


—_ 


a. ” 1 * 21. M.A 2 ——— 
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Confirmation. 


(K) Confirmation of the Grant of the Dean. 
I Tat ſhall be a good Confirmaticn. 


D. 45. b pl. 1. IF a Dean Leaſes any of his Poſſeſſions, of which he is ſole ſeiſed 
1. Chains with the Aſſent ot the Chapter, this is a 00d Confirmation, 
Jie 8. C. becauſe the Dean only had the Eſtate. O. 29 Þ. 8. 40. b. 72. dn 
1 1 = Sine Altenſu Capitult will prove, that there needs bur 
D. 40 vol. 2. [So] If a Dean is ſole ſeiſed, and not with the Chapter, of cer 
I e tain 1ofleſſions, and leaſes it by ſuch Words in the Deed, quod Ve. 
(O) ul. 1. canus ex aſſenſu totius Capituli dimitir, and the Seal of the Chapter is 
Rog annexed tu the Oeed; This is à good Confir:narion, for it is a good 
ff ñẽñÿðVv dd. ed 
S8. P by Ay- 3. So ff an Abbot lreates with the Aſtent of che Tovent, and an 
| ; ie _ - nexes their Seal to the Oeed, this is a goo Conlicmatton, becauſ 
tor the the Abbot hath all the Eſtate, and there reqiures onty tve Aſſent of 
Monks and the Covent which palles nothing. O. 29 . 8. 40. 72. . 


Frars beg uns | Es * ; = | 

dead Perſons in Law, cannot be Parties to the Leaſe. 4 Le. 11. pl. 44. Trin. 25 Fliz. B R. obiter in 
Clark's Caſe. — 5. P. obiter D. 40. b. Hiil. 29. H. S. pl. 1. S. P. Br. Faits, pl. 45. cites 14 
H. 6. 16. -..-.. See (O) pl. 1. and the Notes there. 


D go. bol. 4. [But] If a Dean and Chapter are jointly ſeiſed, and the Dean 
ee leales with the Aſient of the Chapter, and atneres the Seal ok the 
Sb becauſe Chapter to the Deed, this is void, and ſhall nor bind the Chapter, 
the Chapter becallle they have an Eſtate in them, as well as the Oeon hath in 
are Parcel of him, ànd may make a Grant. D. 29 H. 8. 40. b. 72. Mach. io Jar, 
the Cor pora- . between Tomlinſoa and Croke, ugreed. Uns 


tion, and ſei- 


ſed with the Dean, ard ſhall implead and be impleaded with him. Br. Faits, pl. 45. cites 14 H. C. 16. 


D. 2 3 b. F. The Dean of Wells may paſs his Poſſeſſions with the Aſſent of the 
., 35. Paſch. Chapter without any Confirmation ok che Biſhop, and after hi 
Walrond v. Deanery is ſurtendered and diffolved, and this Oiffolutton confirm: 
Pollard. ed by Parliament, and a new Deanery executed by the Att, and the 
See(R)pl. Nomination by Letters Patents of the new Dean and his Succellors g 
25. C. ven to the King and his Succeſſors; And it tg enacted aſſo, That the 
new Dean, and his Succeſſors, may grant, demiſe and Depart with 
their Poſſeſſions, in che ſame Manner and Form as the Ancient Deans 
might and uſed to do; In this Cale there needs no Confirmation 
from the Biſhop of the Grant made by the new Dean, becaiile his 
Confirmation was not neceſſary to the Grants of the old Oe; 
nor is the Confirmation of the King of the Grant of the new Ocal 

neceſſaty, becauſe this is not a meer Donative, but is made ot che fame 
Nature as the old Dean was, D. 10 Eltz. 273 37. per Curiam. 
6. Dean ſeiſed in Right of himſelf and his Chapter makes Leaſe for 
Years. Chapter by themſelves confirm it; It is not good, becauſe theilt 
Deeds N F e are to no Purpoſe, it being a Body entire, otherwise 
if after the Leaſe they both confirm, becauſe it amouuts to a new Leak. 
D. 40. b. 1. in Marg. cites 14 H. 6. 16. [bur I do nor obſerve this get) 

Point in that Caſe in the Year-book.] * ; 
J. An Arc hdeacon, having a Parſonage appertaining to his Archdea% 
ry, made a Leaſe of the Parſonage before the Statute 13 Elis. for forty De 
and which as confirmed after the Statute ; adjudged a good Leate znl 
Confirmation for the forty Years. Mo. 450. pl. 636. Mich. 38 & 
Eliz. Arkingſall v. Denny. wares 

(L. Contr 


Adi. ot ibs. m Ado "I C02 


Confirmation. 3573 


Os 


(I) Confirmations by Parſon, Patron, and Ordmary. 


What ſhall be ſaid ſufficient. E.. => 
{eq Ty 1 C | 
10 . IF the Biſhop of Sarum be Patron of the Church Preſentative of S. Cro. E. 587, 
and which lies within his Dioceſs, and this is the Body of a Prebend- Pl. 18. Mich. 
but in the Church ot Sarum, and the Biſhop of Sarum is Patron alſo of the 33. R 
| Church ot P. which is alſo Preſentative, and this lies in the. Dioceſs of the Herbert = 
Yue Biſhop of Winron ; AND after the Church ot D. is annexed and united Munday, 
De. lawitily, by the Aſſent ot the Bithops, Deans and Chapters of both Dio- S. P. and 
webs celies, to the Prebend ol S. and atter the Bithop of Sarum collates J. 8. to ſeems to haue 
rad the ſaid Prebend, which now by the Union contitts of both Churches d cenuponthe 
Noo a „ „„ a ar Chnes, and ſame Parſon= 
inſtals him in the Cathedial ol the Church of Sarum; and after the age, and Po- 
d an- Pretendary makes a Leaſe fut Bears betore the Statute of the 13 Eliz Pham ſaid, 
calf and not warrantable by the Statute vi the 32 H. 8. and this is confirm- that this way 


in his Time 


ed by the Biihop, Dean and Chapter of Sarum, and not by the Bif 

3 enge | y the Bithop a ere: 

ol Winton, pet this ts a goon Confirmation; for by the Untan the Queſtion 
Billop of VV inton hath annexed it to the Prebend of S. and fo hach bot chat it 
oulted himſelt of his Power of Confirmation s Ordinarp ; For after had been in 
the Amon the 12rebendary ts inveſted in bath Churches by his Ji: Cage ne 
fahnent witheuic any other Jretentation, Adiniſſion, Initttutton, retolved, 


ent of 


iter in 
Cites 14. 


| BEN or Juduction, in the Church of D. or S. JDalch. 10. Tac. B that it is 
— th between 4e 7 ep Hellier; reſolved Per Cuxilam, Upon "Evitence r YN 
Japter, Upon a Trial at Da b tor Part ot the Jcilefſions or the Church Of all the other 
hath n Dusband-CTarant in the County of Southampton, which was an- Juſtices - 


nered to the Drebend of Burbage in the County of Wilts, this he- agrecd. 
ing a Prebend in the Cathedral Church of > ms Sea Wilks, this be. TE 
=; Parſon made a Leaſe tor Years, P. who was the Patron in the. 
Rever/r0n beſore the Statute 13 Elis. confirmed it, and after the Statute 8 
le 14 Kis. the Ordinary confirmed it, and 23 Elix. he which had the Pa. 


io TAC, 


it of the | ironage for Life confirmed it. It was the Opinion of the Juſtices, thar all 
ter this the Confirmations by the Ordinary avd Patrons were good ; tor the Sta- 


onen tute ſpeaks of Alienations by Incumbents, but doth not make void C 


Oll- 


and the trmations made before the Statute. Cro. E. 18. pl. 5. Paſch. 25 Eliz. 

(ſors g. CB. Higgins v. Grant. To Te oe noone os 

That ths * A Prebendary of Salisbury, Anno 4 E.6. madea Leaſeto P. for gg Years 2 Keb 280. 
art with 0 the Rectories, and of K and I. in Com. Devon to commence after 4 Leaſe then pl. So. Jay 

nt Deans "mveang, which laſt Leaſe Was cnſirined by the Biſhop of Sarum and Dean and “. er, 
irmation | Chapter there and enjoyed accordingly. The Court held this a good eh 74 4 | 
caule his Fs though not confirmed Ly the Bishop of Excefter in whoſe Dioceſe 7 beſe whether the | 
d Oem; elFOries Were ; tor though they are not within the Dioceſe of Salisbury Leaſe con- 3 8 — 
em Den yet becauſe by Grant of H. 2. and of the Biſhop of Exceſter, they are Ne ous = | 
© che lune nexed to the Canonry of Salisbury and made Parcel of the Prebend there Chamer 22 5 : 
am. therefore though they are inducted by the Bithop of Exceſter, yet they biſhop, who 
"Teaſe for are inſtituted by the Biſhop ot Salisbury, and take an Oath of Canonical i Patron of 
cauſe theit Obedience to him, and Lapſe &c. ſhall not incur to the Biſhop of Exe- Lands lying 

otherwiſe ter. Sid. 75. pl. 6. Paſch. 14 Car. 2 B. R. Gie v. Rider. We 5 
new Leak. 5 LE whereof D. 


is Ordinary, be good without Confirmation by D. but that afterwards ir 


e this vel) was ruled to be good. 


2 there be a Compoſition confirmed between a Parſon and his Pariſhi- But by the 
* y which the Pariſllioner is to pay 5 J. in lieu of his Tythes for Judgment in 
ears, and afterwards ancther Compotition 1s made, whereby the Pa- Principal 
Nitoner a re | > 2 enen, 
me 8 es to Pay 61. forthe ſame 10 Years ; This ad is good with- that ſuch ſe. 
t a Confirmation, becauſe it 1s an Enlargement of the former, and more cond Com- 
. ſor Poſition will 


rehdenct 
forty Ie ry 
d Leale ®* 


Conn 


. 1 1 


cot affect the for the Parſon's Advantage than the firſt was. Arg. Hard, 335. Mich 


5. C char to Charge the Church. 11 P. 4. 84 b. Davis 1. 48. b. (47. b. 
Preſident ; 3 7 | | — 


tho' in this Caſe the Need was ſealed by the Chapter as well as the Dean's Gommiſſary, it was held not goud 
to bind the Succeſſor. Br. Corporations, pl. 14. cites,S. C. but Brooke adds a Pure, If there wi a 


— I— 
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Per Noy. Palm. 461. — Lat. 35. 8 P. accordingly. ——Ibtd, 237. S. P. 


eee, made by che Prebend, this is not good without the Confirmation 
55 "© i %c. ot the Lean and Chapter; tor thts Patronage is Part of the J3ofirl 


—— —— — 3 — —— — — 


z Bulft. without the Dean and Chapter. 10. & Cr. 15 Jac. B. R. becueen 
290. S. C. Smith and Bowles this Was lo agreed. 


pl. 3. in the Notes there — Co. Litt. 300. b S. P of an Advowſon, that if he be a Patron he canrot 
confirm alone, but the Dean and Chapter muſt confirm alſo for the Reaſon given in Roll. — ee pl, 
3. and the Notes there, —Sce (P) pl. 1, 2 S. C. „% „ 


S8. C. ſays it ſnall bind the Biſhop himſelf during his Time, and all thoſe who 
and agreed come under him; for the Confirmation of the Oean and Chapter, 


this Confir- Palch. t Trin. 15 Jac. Smith and Bowles it was a Queſtion. 


mation by 


for this was cited 33 H. 8. Brook's Caſes, Fol. 46. pl. 202. Pl C. 528. in Caſe of Hare v. Brickley, 
and 19 Eliz. D. 357. —— Cro. J. 458. pl. 5. S. C. but S. P. does not appear ———But Br. NC 
fol. 46. pl. 202 is, viz. If a Biſbop be Patron, and the Parſon makes a Leaſe, or Grant by Deed, there 
the Biſhop Patron and the Ordinary, and the Dean and Chapter ought to Confirm, it the Grant or Leaſe 


the Biſhoprick, but on the other Caſe be bas only a Judicial Power, therefore it ſuffices that he who has 


Paſch. 19 Eliz. Anon,—S. C. cited Le. 235. in pl. 317.——8. P. admitted, as to binding t. 


= £4 88 


5 Confirmation. 


324 


22 


h 16 Car. 2. in Caſe of Ingoldsby v. Wivell and Ullichorne. 


ſon, and therefore the Pariſhioner not bound by it. See ibid. 357. 


—_— 7 
OO —_ = 


(M) Confirmation by the Patron and Ordinary. 
Patron. „% 


Who ſhall be /u/icient to make it. 


 * Be, 1. I f @ Dean and Chapter are Patron, a Confirmation by the Preſi⸗ 
Dean , 1 Dent or Commiſlary (who is a Oeputy) is not good without 
e ches bhe Confirmation of the Dean, becaule the Preſident can do nothing 


| 6. cites 


or Commiſſary of Dean have Authority to hear and determine ſpiritual or other Cauſes, but not to ſeal 
a Confirmation for the Dean or the Chapter in the Name of the Dean and Chapter, ſo as to hind him 
and his Succeſſors. The Power of the Commiſſary is only to diſcuſs Cauſes and not to ſeal Deeds, ard 


Cuſtom that the Commiſſary ſeal for the Dean. A Dean cannot make a Deputy to confirm Lease; 


Cro. J 458. 2. Tf a Biſhop be Patron of a Prebendary, and he confirms a Leaf 


ſions of the Bithoprick, of which he cannot bind his Sticceſſar 


not appear, 


which ſee at 


z Bulſt. 290. g. But it ſeems that ſuch a Confirmation made by the Biſhoz 
was urged 


by all that Is requiſite, that the Biſhop may not prezudice his Succeſſor, 


the Arch Biſhop Patron, without the Dean and Chapter is good, and ſhall bind the Succeſſor, and 


Mall be ſure. Contra where a Layman is Patron in Fee, and he and the Ordinary Confirms, this ſuffices 
without the Dean and Chapter. For in the firſt Caſe the Biſhop Patron has Intereſt in the [nheritance to 


the Power at the Time &c. confirm; for this is a Judicial Act, but in the other Cale it binds the 
Inheritance, which he has in Jure Eccleſiæ, which he cannot do againſt his Succeſſor without Con- 
firmation by the Dean and Chapter.- Br. Confirmation. pl. 1. cites S. C. in totidem Verbis 
Br. Leaſes, pl. 64. cites 8 C. and 8. P. accordingly, and for the ſame Reaſons. Br. Charge, 
pl. 40. cites 11 H. 6. 9. S. P. and cites 33 H. 8. accordingly. * : | 
The Caſe in Dyer is, viz. A Parſon of a Church made a Leaſe for 40 Years, the Biſhop of Londa 
being Patron and Ordinary confirmed it without the Dean and Chapter, the [ncumbent died, the Biſvop cl, 
lated another <vho made a new Leaſe which is well oy Pp ; the Eiſhop is tranſlated; the Reſolution of 
the Juſtices was certified to the Counſel, that the firſt Leaſe ſtood good and not the 2d. during both 
Lives of the Biſhop and Succeſſor Incumbent, who found the Church charged. D, 367. pl. 4 


| Biſhop during his own Time. Co, Lirt. 300. b. 
4h 


Confirma 


— " n RI 


tion. 


375 

| 4. A. Biſhop ſeiſed of Land in Right of his Biſhoprick made Leaſe Ibid. Marg. 

4 5 vas 
for Years, Leſſee entered, and atterwards Leſſor by Indenture dedit, con- my bo yr 
reſyt & confirmavit the Land to the Leſſee in Fee rendring to the Biſhop tnt CA of 
1nd his Succeſſors 101. Rent, with a. Letter of Attorney to make Livery the Dean 
and delivered the Deed himſelf to the Leſſee, and Livery was made ac- and Chapter 
cordingly ; and all this was confirmed by the Dean and Chapter in the 2 Fernes, 
Life of the Biſhop, the Dean being abſent in remotis, but the Preſident of * . 
the Dean was preſent whom the Dean had conſtituted by Parol only Sub/itute 
locum tenentem ſuum, & tradidit Claves ſuas una cum Aucthoritate cannot 
Vocis & Aſſenſus Decani, and this was entered in the Regiſter accord. charge the 


ing to ancient Cuſtom. Afterwards the ſame Biſhop alſo granted and hy SO, 
releaſed the ſame Rent to the Leſſee and his Heirs, and this alſo con- Quere x 


 __ firmed as above, both Dean and Preſident being abſent, but the Subſti- Dyer re- 
ſi: mute or Deputy of the Preſident being only preſent ; and whether the ſolved. —- 


Jout | Succeſſor might avoid theſe Alienations or either of them was moved od, 

Ning deore the Juſtices at Serjant's Inn by Command of the Ld. Chancellor. C. accord. 
Fiber. 8 8 „ Palm. 462. 

o ſeal 4 Dr nt | „ 5 5 Cites Day. 

d him Rep 47. that if Commiſſary confirms the Leaſe of the Biſhop it is good ; whereupon Tones ]. ſaid 

„ and tha Davis's Reports are not Canonical ; and Doderidge J. added that they were made for the Meri- 


pod E cianof Ireland only, and ſaid that D. 145 it is a Quære. 
Was a | Doderidge. —— Lat. 238. by Jones and Doderidge. S. P. 


V5" 


— Ibid. 479. S. C. cited accordingly by 


F. A. Parſon of D. is Patron of the Church of F. as belonging to his 
Leaſe | Church, and preſents B who by Conſent of A. and of the Ordinary grants 
4 Rent Charge out of the Glebe; this is not good to make the Rent 


Sofitel: | Charge perperual, without the Aſſent of the Patron of A. no more than 
cellor the Allent of the Biſhop who is Patron without the Dean and Chapter, 


or no more than the Aſſent of the Patron being Tenant in Tail or for 


Twen Lite, as Littleton ſays. Co. Litt. 300. b. 


e Cannot 


o $ . — : 4 5 : - 
i , : , TY 8 2 2 5 A; x TW 7 . EY - — » WP ; "INE" e IT =) . HR . . FW FEES . . $ 4 


e . 8 e e 
nk J) Who in Reſpect of his Eſtate. [ay confirm a 

e who Grant. : Things Spiritual. } : 

cCelior. IF Baron and Feme ate Patrons in the Right of the Feme, if they D. 133. pl. 

1 1 confirm by Deed the Leaſe of the Parlon, this is not good e that 
eſſor, and | Rainft the Feme and her Deirs, but only during Coverture; for the and Fend, 
1 eed of the Feme is void, Vide for this, D. 3. 4. Ma. 133. 1. and Ordina- 
Need, ther? the Leaſe, and that the Incumbent Leſſor was deprived for Marriage, and the Baron Ks pn 16 | 
ir or Leaſe | having granted the next Avoidance before the Deprivatiou, the Grantce preſented his Clerk, who 
this ſuffices | Entred upon the Lefkce to avoid the Leaſe, The Reporter ſays, Quære; becauſe it ſeems the Entry 
aur} congeable. But nothing is ſaid as to binding the Feme and her Heirs during the Coyertare only. 

he who h 1 . | | n | | 

it binds the 3 DO . | - 

Fin Con- 2. Jf Tenant in Tail of an Adowſon confirms a Leaſe mane by the SALLY 


Lan | Parſon, This ſhall not bind the Preſentee of the Iſſue after the 1 
r. Charge, Death of the Confirmer, but he ſhall avoid it. My Reports 14. Coll Reg 
op of Londit mc, Maund againſt French. ONE 361. pl. f 
70000 col | | | =D 55 f 
5 900 of breed by Coke Ch. J. and Doderidge. ——2 Noll. Rep. 8 S. C. adjornatur. Bridgm. 92 to 
duting bot 100. Mande v French. S. C. argued, and it was inſiſted among other Things that the Confirmation was 
267, pl. 4 | Utterly defeated and avoided by the Remitter.— And Paſeh. 16 Jac. without any Argument 
binding its 7 the Judges it was agreed for the Plaintiff, and thereut on judgment was given accordingly for 
_ Plaintiff, Le. 234. in pl. 314. Coke Arg. cites 31 E. 3. Grants. 61. That ſuch Act of 
| * Patron ſhall bind only according to the Eſtate of the Patron, as if Tenant in Tail confirm the 
A. \, | ＋ it ſhall rot bind the Pre ſentee of the Iſſue.— Litr. S. 52S. and Co, Litt. 300. b. S. P. But 
A | * Patron is Tenant in Tail and diſcontinnes the Eſtate Tail, the Leaſe ſhall ſtand good during 
the Diſcont ir uance; or if the Eſtate be barred it ſhall ſtand good fer ever. 
15 [So] 
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An Uſurper, 4. Tf the Incumbent of an Uſurper makes a Grant and this 18 con- 
ſtallation or the true Patron recovers, and removes the Incumbent. The Grant 
or Preſen- in Right. 9. Den. 6. 33. 


without any Election or Preſentation the Deed of ſuch is not good. Br. Non eſt factum, pl. 3. cites 


did Marg: 6. A. a Parſon made a Leaſe for 40 Nears, which was confirmed - the 
i rg? Treaſurer of York Cathedral, who was Patron as in Right of his Tredjurt- 


Patron confirmed the Leaſe in the Life of the Leſſor, and before the Confirmation the 


: 775 a 
| The Patron of the Church of D. grants the next Atoidance to 7. K. and afterwards before tie Sta . 


276 __ Confirmation. 


ny + 4. 5 X 88 — 
3. (So] If the Chaplain of a Chantery or free Chapel, Which js 1 
Donative, makes a Leaſe for Bcars betore the 32 H. 8. and the b.. 
tron of the Chapel being ſeiſed ot the Patronage in Tail confirms it: 
this ſhall not bind the Chaplain of the Zune. T). 3 El. 2;2 9. 
admitted. But there the £\ueſtion was, the Datronage came 4g 
the King by the Statute of Chantertes, before auy Git by the Illue 
+ The and Oonor and his Heirs excepted + (taping the Leaſes ang Inter. 
Wordsinthe ęſtg of all other, except the JIatrons and Oonors, and their 12:1ts, 


Crotchet are 


ot in the AND pet it was held the Ring ſhould avoid eit; bur after it appeared 
Original but that the £20nor had levied a F ine after the Tontirmation, 65 Which 
ſeem neceſſa- the Iſſue was barred to avoid it, and then the King might not 3. 
1 void it. aa Es 1 


who uſurps 


e ee Be. firmed by the Uſurper and O:Gdinary ; and after in a Quare impedlt 


23 


Induction, by this is defeated, becauſe here was never any Parton and Patron 


tation, where 


another Abbot or Parſon is rightfully in Poſſeſſion, cor if one enters and occupies in Time of Vacation 


9 H. 6. 32. 


Cro. C. 582. 5. Ik A. be ſeiſcd of an Advow ſon in Fee, which fs full of B. the 
3 N Incumbent, and after A. grants the next Avoidance to C and after 


ford, 8. C. B. grants a Leaſe of the Rectory for Bears, and this 13 connrwed by 


and was in A. and the Ordinary beſore the Statute of 13 Eliz. àlid after B. dies, 
Error oft a ànd C. preſents E. who is Inſtituted and Inducted, aud emers intd 


Judgment; the Bectory, and afcer dies, and A. prefens F. who ts Juftttuted and 
Jenes and Tuducted; F. ſhall hold this Church diſcharged of che Lear, be: 
Barkley J. Calife chis Lale was totally avoided by the Entry of E. ga Callie it 


in B. 


3. K (the by the Preſentation of C. which was not ſubject to the Conta 
Chict J. "4 tion of A. the Patron in Fee; for C. by his Fallttiition aud Jn 
cen DUCTION Was fetled of the Fee in the Right of 91s Church, as tall 
in Chancery) ds any could be. Paſch. 16 Car. B. B. between Sr Hl 
gx Plowden and Oldfield, adjudged, per totam Curiam, in a Walt ot 
for At „ Error upon ſuch Judgment in Banco, upon a ſpecial Dervict fr 
the Jude, Land, Parcel of the Rectory of Hallam in the County of Sovithant 
ment. And ton. Intratur in B. G. Mich. 15 Car. Not. 86. and the 440g 
this being ment affirmed accordingii g. 


reported to 


Bramſton Ch. J. of B R. and Littleton Ch. J. of C. B. and to Davenport Ch. B. and Crooke J. 
they all agreed to that Judgment. And afterwards on a Motion for a further Day to ſpeak in Arreſt 
of Judgment, the Court denied it, and the Judgment was affirmed. — Jo. 454 pl. 1. OIdhz1d 
v. Plowden S. P. Adjudged and Affirmed. 7 Rep. 8. a. Mich 28 and 29 Eliz. in the Erl 


of Bedford's Caſe. S. P. obiter held accordingly, per Cur.— Hob. =. pl. 15. Trin. 11 Ja. 
Spendlows v. Burket, S. P. held accordingly and cites 2 en 8.— -Co. Lirx. 46. . 8. f. 
S. P. as to the Grant of an Annuity by the Incumbent, Per Brown J. Mo. 67. in pl. 18. 


J. 5. cites 


Eliz. where hip, and after the Patron and the Biſhop of Winton, who was Ordin), 


granted the Treaſurer granted the next Avoidance to another pro illa vice. 4 died. 
_— 0 Ya He that had the next Avoidance preſented B. who was admitted and 
e ' dated, and then the ſaid Treaſurer, with Aſſent of the Bi Hop of Jer, and 
Parſon made the Dean and Chapter, aliened the Patronage in Fee. The Queltion 
a Leaſe for Whether the new Incumbent (ball avoid the Refidue of the Term? Queries 
188 . - And note, the Alienation was after the Death of the Leilor ; 149 
dan abu by Juæte bene. D. 72. b. pl. 5. Mich. 6 E. 6. Anon. 

the Patron | | 2 | | 

and Ordinary, and afterwards the Parſon dies, and B. preſents C. he ſhall avoid this Leaſe— 


13 Eliz. the Parſon, Patron and Ordinary, make a Loaſe for Y cats re.dring Rent, and the P 1 
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(00) Confirmation by the Patron and Ordin 


plead or be impleded, but the Abbot only, 


| Nota bene. Br. Dean and Chapter. pl. 32. cites / H. 4. 15. — 


a n 


— — * 


Confirmation. 377 
ad AT: I. R. who is admitted, inſtituted and inducted and dies ſuch Leaſe was avoided in 
2 and therefore cannot ſtand againſt the 2d Succeſſor. Per Cur. 7 Rep. 8. a. Mich. 
20 and 29 Eliz in the Court of Wards, in the Earl of Bedford's Caſe. — Co. Litt. 46. a. S. P. 


and becauſe the laſt Incumbent, who had the whole Eſtate in him, avoided the Leaſe, it ſhall not re- 
vive again. 3 | RN | 1 


** 


5. A. ſeiſed of Advowſon in Fee, grants to B. and his Heirs, that Dal. 48. pl. 
ar whatever Time the Church becomes void, that B. and his Heirs 10, 8. C in 


| ſhall nommate a Clerk to A. and his Heirs, and that A. and his Heirs totidem Ver- 


all preſent him over to the Ordinary; it the Parſon makes Leaſe or Grant an 
of Rent-charge, this ought to be confirmed by both, but in Writ of 
Annuity Aid is only grantable of him that has the Preſentatio 
this is in the Right. Mo. 49. pl. 147. Paſch. 5 Eliz. Anon, 3 
8. Parſon makes a Leaſe for Years, which is confirmed by the Ordinary S. C. argued 
and by one of the Patrons, (there being 2 Patrons of this Church.) The arty 

Parſon dies ; the Ordinary collares by Lapſe ; Adjudged that this was Ee Au. 

well confirmed and that the Collatee thall nor avoid this Leaſe. D. gument. Le. 
72. b. Marg. pl. 5. ſays the Caſe was long and well argued. Trin. 233: pl. 316. 
33 Eliz. B. R. Lancaſter v. Lucas. 85 | 5 


n, for 


9. Recuſant though diſabled to preſent yet ſhall be Patron to con- 
firm the Leaſe of the lacumbent. Per Jones J. Arg. Jo. 22. Hill. 18 


J Jac. C. B. | 1 


„ 


— 


MM, n 
An A |1s fen,, 


x. F an Abbot makes a Deed by ſuch Words, Sciant Præſentes Br. Faits. 
Ie Abbarem of ſuch a Place, ex aſſenſu Conventus dediſſe, or Pl. 45 Cites 
dimifitte. This is good, though the Covent did not grant, but 8 54 
Alent. 14. D. 6. 17. 5 x ; f 1 . | : ee 4 Brooke ſays 
Reaſon ſeems to be that the Covent are dead perſons in Law, and are not ſciſed, nor T — 


ce (K) pl. 3. S. P. and the Notes there. 


2. It the Patron and Ordinary give Licence [by Deed, ag it Cant made 
tems to be intended] to che Parſon, ro grant an Annuity tc. T 


g by a Parſen 
ls a liifficient Confirmation by them. 7. D. 4. 16. the Parſon 7% 
WWW pa=/4—20 
Charge the Church, by which Rickhil awarded it good, and the Defendant to Anſwer 1 al 
that a Li by Pati d Ordi be Parton b De d — _ 2 wel, f OS 
Hat a Licencee OY Fatron and Ordmary to the rarion Dy 1lJeed to grant a Rent Charge out he Gl 

is good, and that ſuch Grant ſhall bind the Succeſſor, ERA the Vice 


Hough there be no Confirmation ſubſequent. 
Parſon Leaſes for Years or Charges the Church, fp ſuoſequen 


and the Patron and Ordinary confirm it, this ſhall 
bind the Succeſſor, Br. Leaſes. pl. 64. cites 33 H. 8. | * , b 


| Bridgm. 94. Hill. 13 Jac. in the Caſe of 
_ v. French, it is ſaid that the Aſſent of the Patron ought to be by Deed. 3 ir Kuro 


3. * Lit. 144. Jf the Parſon grants a Rent with the Aſſent of the S. P. by | 
Patron and Ordinary, this is a good Confirmation. Alff and 


ꝛdmitted; for there the Parſon is the principal Grantor, and the others have not any 1 reſt 
in the Land charged - 75 e eee 28 P ere 


* 


BE obart ſays that thought Littleton ſeems to be of Opinion that the Parſon has not the Ri ht of 
b 


mple, he expounds himſelf as to the bringing a Writ of Right [See Litt. 8. 645. at f 


ut otherwiſe the Act of the Parſon is it which charges or gives; and it ſuffices that the Patre 
rdinary do either licence or aſſent. Hob. 7. pl. 15. n N | —.—.— 


5 D | | 4 If 


Mich. 32 8 


all they im- 


. 


270 Confirmation. 
* Br. Faits, | 4 Ik t. Confirmation be made and delivered betore the Grant of ihs 
bbc Parſon, this 18 no good Confirmation, though the Grant be alte 
i pool by made by the 4Parſon, *8 p. 6. 6. Vide Trin. 8 Fac. Scaccaria, 

er becauſe it took no Effect by the firſt Delivery; As where one grants a Rent-charge ont of th 


Manor of C and has 7 fo it at the Time &c. and after he purchajes the ſame Manor, and then 
re- takes the Deed, and re-delivers it to the Grantee, this is good. | | 


n 


Br. Faits, pl 4 $ in this Cale, if after the Grant the Confirmation be delivered 
2 again, it is no good Confirmation, becauſe by the firſt Otlivery 
d, and this ſecond Delivery will nor amount to an Aſlent 


the Note at It is d . 
| pl. 4. ſupra, becauſe the Aſſent ought to be by Deed. Contra 8 ID. 6. 6. u. becauſe 
the firf Delivery waz void, ED 5 
SAL) 6. Tf the Patron accepts a Leaſe for Years from the Parſon, this ig 
not any Confiri..ation by the Patron. Co. 5. Newcomen 15. ad. 
5 Rep. 15. mitted. e e 1 
a. Cites it as e 5 : 
Trin. 30 Eliz. in the Exchequer, Fodges v. Newcomen. — Lane 38. Arg. cites 8 C. that the 
Acceptance of the Patron is good enough to a Confirmation. [Bur it ſeems miſtaken. ) 


Rep 15. ». But if the Patron after Acceptance grants it over, this is a good 
9 1 Confirmation. Co. 5. Newcomen 15. t Yy Reports. 14 Jac, 
comen, S. C. Maund againſt French, „„ 5 | 
& S P. re- 5 Ko 9 
ſolved. —— Co, Lite. 301. b. 302. a. S. P. 48. P. by Coke and Doderidge. Roll 
Rep. 361. pl. 14 in S. C. 5 | | 5 
| Gut if the Patron after his raking ſuch Leaſe, takes the Profits to the Uſe of his Son being within 
Age, this is not any Confir: nation of the Leaſe; for though rhe Aſſent of the Patron be ſufficient, yet 
it ought to be by Deed, otherwiſe it cannot be good. Bridgm. 94. in Caſe of Mande v. French, 
in a long Argument there, but non conſtat by whom © 5 EO os 


8. A Dean ſeiſed in the Ripht of him and his Chapter makes a Leaſe for 

_ Years, and the Chapter by themſelves confirm the ſaid Leaſe ; This is not 
good; For their Deeds being ſever'd have no Effect, becauſe they are 
all but one intire Body; But otherwiſe it is if after the Leaſe they ba 
confirm, becauſe this amounts to a new Leaſe. D. 40. b. Marg. pl. i. 

aud refers to 14 H. 6. 16. [b. 17. a. which is only a ſimilar Point.) 
Cro. C. 38. 9. If a Parſon makes a Leaſe for Years, and the Patron and Ordinary 
pl, 3. Trin. put their Hands and Seals to it, this is a good Leaſe to bind the Succellor, 

e D. 40. b. Marg. pl. 1. cites it as adjudged 2 Jac. Baniſter's Caſe. 

ko 85 e. though S. P. does not appear there exactly, and it ſeems, that (2 Jac. in D.) ſhould 
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In what Caſes it is requiſite. 1 


Ste (M) 1. IA d Prebendary or Parſon leaſes Parcel bf his Prebend or Pal 
2 1 nage, and the . Aden is Patron RP ic, pet this (hal 


Notes there. not bind the Succeſſor ſhop, without the Confirmation of the 


Dean and Chapter, becauſe the Patronage is Parcel of the Pol 
ions ot the 575 1% Cr. 15 Jac, 2 R. between * — 


and Bowles ANreen 


. oy ace * nn 
— 0 b ws 4, Ys 4 


CY 


* 


Confirmation. 


E 


78 mitted. D. 5 Eltz. 221. 18. Com. 528. pleaded, So per 33 P. 8. 
hy Brook Confirmation 21. zo. v. 98 
2. But this ſhall bind che Biſhop, and all thoſe Prebendaries who come See (M) pl. 
: under him. Paſch. & Trin. 15 Jac. B. R. between S-izb and Bowles — 4-8 
of th clearly held by the better Dann, becauſe the Confirmation of tje 
4 then Dean is required only, fox that the Poſſeſſions thall not be aliened in 
Prejudice of the Succeſſor. D. 19 Eltz. 357: OS 25 
3. I a Prebendary leaſes for Bears, and the Dean and Chapter con Of Common 
vered firm Ts without the Biſliop, this thal not bind the Succeſſor, b ec aule Ri he the | 
very the Biſhop is Patron and Ordinary thereof, D. 36 Þ. 8. 61. pare: of al 
lent, Quækł. „„ FV 1 4 5 
ccaule cauſe their 4 are ng from m— U 5 2 Mich, 49 7 41 Eliz cites 25 Aff i 
5 E 3. 40. . 3. 10. 30 E. 3. 1 5 er Coke, Cro. E. 79. pl. ao. Mich. 29 & 20 Eliz, 8. P. 
his is 12 cles TE 3.5. 30 E. * e pl. go. Mich. 29 & 30 * 8. F. as 
1 6 Confirmation by the Biſhop, Dean, and Chapter, 
a ood In what Cafes it is neceſſary. . 
IF an Appropriation be made to an Abbor, Patron of the Church, Br. Appro. 
ge. Roll by the Aſſent of the King and Biſhop, this is ſuffictent, with- priation, pl. 


| our the Confirmation of the Dean and Chapter, and this ſhall bind the + hr "iy a 
Succelſor Biſhop ; kor the Biſhop gives nothing by his Aſſent, nor ſiſe of Dar- 


vp within | 


cient, yet 2 : | > 
. Frencq, bath aupy Right as Patron, but only as Ordinary. Contra 46 All. rein Pre. 
1 4. Srooke Dean „„ I ; nn La 
„ | tion ofthe Advowſon was pleaded in the Time of H. 3. by Licence of the King , and of the Biſho and 
7 aſe for | Dean and Chapter, and of the Pope, and he himſelf who approgriated was Patron, as he ought always 
7. | to be upon Appropriation ; And Brooke ſays, that ſo it ſeems here that the Licence of the Biſhop is 
11S 18 not | not but for his own Time without the Dean and Chapter, and that concordat 19 E. z. Tit. Judg- 
2 went, in Fiezh. 124. n To go” 0 — 
they bit „ = 3 . 
a J „2. Ifa patſon grants a Rent, the Confirmation of the Patron and 
50 Bithop ig ſuffictent without the Dean and Chapter, and ſhall be good 
8 Against the Succeſſor Biſhop, for he makes this Confirmation but 
e. Ocdmarp, and the Bilhop only is compleat Drdinary. Ergo, 
3. 7reaſurer of a Cathedral Church brought Aſſiſe of his Poſſethon ſes A Leaſe by 
\ D) fhou vered from the Chapter; Releaſe of the Dean and Chapter is no Plea ; Treaſurer 
| | For it is his ſeveral Right, and that he cannot make Leaſe but tor his 1 
own Time without Confirmation of the Dean and Chapter. Br. Dean his 1 
3 &c. pl. 15. cites 17 Aſſ. 9. VTV for; Per 
„„ | ſaid to have beed ſo adjudged. Cro. E. 359. pl. 27. — Lev. 112. in a Nom, cites it as fo Md by Han- 
4 A Prebendary made a Leaſe for Years of Part of his Prebend, and Adjudg'd on 
this was confirmed by the Dean and Chapter. It ſeemed to divers, that 3 
this ſhould not bind the Succeſſor without the Aſſent of the Biſhop, be- that a Leaſe 
d or Pa cauſe the Biſhop is Patron and Ordinary of every Prebend. But the Re- by a Preben- 
« this ſal * ſays yo ; for the common Uſage is to the contrary, D. 61. dary is good; 
ion of be d pl. 30. Paſch. 38 H. 8. Anon. 4 
the Poli dir Set, 32 H. 8. but only Parſons and Vicars, and being not excepted, he is as Biſhops, And Popham 
een Smith ad, that in Dr. Dale's Caſe, for a Houſe near Paul's it was ſo adjudged, and that it had been fo 
. 8 "gro0k mice adjudged in his Experience. Cro. E. 350. pl 27. Mich. 36 & 37 Eliz. B. R. — 
+ 9» ; | | an, 


9 * 
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200 Confirmation. 
Man. — S. (ci ed in a Nota, Lv: t12, but cites Co. Lit. 30. b. [z01. b] vhere Prebendary o 
taken as Parſon or Vicar not to have alli the Fee in hun. a 


— 


Sid. 158. pl. F. A Leaſe by Chancellor of a Cathedral Church ſhall bind without 


1 CT. Confirmation; Per tot. Cur. tor he is 4 Prebendary and more; tor he has 
held accord. 4 Prebend, and beſides this a Dignity, and 1s ſeiſed in Fee in Right ot 


ingly. — his Church within the Words ol the Stat. 32 H. 8. and they would not 
Keb. 576. permit it to be found Specially, though deſired by the Attorney Gene. 
1 0 Bill ral; for they ſaid they would not have it made a Douot. Lev, 2 Wk 


le. S. CA. - * 
* Ks > Mich. 15 Car. 2. B. R. Biſco, Leſſor oi Strode, v. Holt. 
this being”; | 

an Impropriation cannot be annexed as appendant to the Office of Chancellor, but only in Right of 
his Prebendary, and therefore his Leaſe is good againſt the Succeſſor without Confirmation of the 


Dean and Chapter. ; 


(R) Confirmations of Grants of Donatives. 


See Co, Lit. l. PE Grants made by Donatives ought to be confirmed by. 


201. a. b. the the P " r other wile the Jauk 
N the Patrons Ol them or Ot her wille they are nor 8993 aint 
Lin S. 50. their Succefſors, O. 10 Eltz. 273. e 
that at the 1 Y: 


Common Lay the Charge of the Chaplain and Patron had been good. 
Sce () pl. 2. The Deanry of Wells was ſurrendered ant diſſolbed, and this 
3-6 Dilſolution confirmed by Parliament, and a new Dean erected by 
Fol. 482, the Act, and the Nomination ot the new Dean and his Succeſſors by 
Letters Patent given to the King and his Succeſſors; And it is furthet 
ee Enacted, that they ſhall paſs their Poſſeſſions in the ſame Manner as the 
ancient Deans might; the new Dean may () grant Hig oſſeſũlons a8 
the old Dean might wich the Aſſent of the Chapter, without the Con- 
ſirmation of the King, though he comes in by the Letters Patents 
ok the King, for the ſpecial Words of the Statute, D. 10 Els, 


G 


(S) JV ho may confirm in reſpect of his Eſtate. 


4 1 ONE can confirm unleſs he hath a Right at the Time. 19 
ham, in the | I). 6. =— 7 | | 1 


2 Caſe, Quod nemo negavit; and therefore it ſeems that Confirmation made by the 57", 


without Warranty in the Time of the Father is not good againſt the Son, after the Death of the Fa. 
ther. Br. Confirmation, pl. 10. cites S. C. a RE | 


Hob. 45. 2. If Tenant in Tail of an Advowſon and his Son and Heir 17 
pl. 48. Wi- rent join in a Grant of the next Avoidance, and after Tenant in ©” 
vers Ce. dies, his Son ſhall avoid it; for this can be no Confirmatim 
— 1 him, in as much as he had nothing in ic at the Time of the (Grant. 
cauſe the O. 12 Jac. B. between Nivel ana Scroope, Plaintiffs, aud Euvaik 
Son had and Topſon, Defendants, adjudged, . 


thing 1n : . 2 3 
wee 3 neither in Poſſeſſion nor Right, nor in actual Poſfibility at the Time of the oo : 


— " —— 


Confirmation. — 


—— 


——— 


Hereupon a Writ of Error was brought, but aſſigned only in a Diſcontinuance; for the 


was give) on a Demurrer. Brownl. 165. Wivel v. the Biſhop of Cheſter, S. C. achat d thun 
the Grant is void. | e | | 
em __ Me, where the Father granted a Rent-charge for 15 and the 
8 Son confirmed it, and the Father died, and the Grantee brought Aſſiſe of 
not the Rent, and rhe Iſſue was taken upon the Seijin of the Son, at the Time of 
GY the Confirmation made; and ſo it ſeems that he who confirms without Mar- 
= rant}, where he had nothing at the Time of the Confirmation made, as the Son 
| in the Lite of the Father &c. that in this Caſe the Confirmation ſhall 
not bind the Son after the Neath of the Father, but he may ſay that he 
wht of had nothing at the Time ot the Confirmation. Br Confirmation, pl. 14. 
of the cites 14 All. 14. ; „ 8 1 
4. Where my Entry is latoſul, there my Confirmation is good. Br. Con- S. C cited 
firmation, pl. 32. cires 11H. J. 28. ee ee 
e 5. As if my Diſſeiſor grants a Rent-charge, and J confirm it, this 1s Rd * 23 
good, Ibid. 2 . p | 5 C8 | Cur. 148. a. 
6. And it I infeoff another upon Condition, and after the Condition is Co. 
broken, and I confirm his Eſtate, this is a good Confirmation. Ibid. Litt, 300. | 
„ 7 But if the Confirmation had been made before the Condition had been 1 1 
ned br broken, Nihil operatur. Ibid. TE. Ke pL 3. 8 
againt gued ; and ibid. 121. b. pl. 73. Caſus incerti Temporis —S. C cited Arg. 1 Rep. 146. 3 Pi b. 
8. Non valet Confirmatio mii ille, qui confirmat, fit in Poſſeſione Rei, 
vel Faris, unde fieri deber Confirmatio. Co. Litt. 295. b. oe 
: 9. If a Man grants a Rent-charge out of his Land to another for Term Co. Litt. 
nd tits of his Life, and after he confirms his Eftate in the ſaid Rent, to have and 308 a. ſays 
Sed by to hold to him in Fee Tail ur in Fee Simple, this Confirmation is void as that the 
lors by do enlarge his Eſtate, becauſe he that confirmeth has not any Reverſion — erty 4 
; further WR MMSE ooo or eng er 2 0. 
er as the me OE k. 
lions as created and a Rent in Eſſe; but favs it 18 to be obſerved that Littleton intends his Deed of Confirma- 
Ns Com: tion not to contain any Clauſe of Diſtreſs; for otherwiſe as to the Confirmation the Decd is void, bur 
the the Clauſe of Diſtaeſs amounts to à new Grunt. 8 | 85 | 
Parts Wil e ns 5 
10 Ct, 10. But if a Man be ſeiſed in Fee of a Rent Service or Rent-Charge, Co Lit. 
: and he grants the Rent to another for Life, and the Tenant attorns, and 308, b. ſays 
75 alter he confirms the ſtate of the Grantee in Fee Tail, or in Fee Simple, it is to be 
3 this Confirmation is good, ſo as to enlarge his Eſtate according to the _ 8 . 
8 Words of the Confirmation, for that he which confirmed at the Time an here 
ot Confirmation had a Reverſion of the Rent. Litt. S. $49. | [pars en At- 
. becauſe it is re ; iſ - ; Se 3 5 3 | . c | 
. "ecaw'e it is requiſite; but to the Confirmation of the Grantee of the Rent to enlarge his Eſtate there 
| | none neceſſary, and therefore he puts none. | e = | ä 
Time. 19 II. If Baron aud Feme are Tenants in ſpecial Tail, Remainder to the Jo 393, 


Brron and his Heirs, and the Baron levies a Fine with Proclamations, to 2 - —_ 
the Uje of F. S. and his Heirs, and dies, and the V ife enters; and F. F. "Long Dirie 
reciting the Gift in Tail, and that the Wife was ſeiſed in Tail by Force y. Beau- 
thereof, confirms her Fjiate Habend' to her and the Heirs of the Body of her mont, the 
late Husband and ſelf &c. the Confirmation is void, & nihil operatur. S. C. ber 
For if the Rema: | GS — 3 tween other 
or 11 the Remainder had been in a Stranger, and the Wife enters, no- parties. 
thing is left in the Conuſee but a Poſſibility which does not paſs by the Barkley 
ufirmation, and though the Conuſee has the Remainder by the Fine, argued with 
nothing can be extracted out of the Fee by the Confirmation; For the os Reſo- 
old Eftate Tail is barr'd as to the Iſfues, and cannot deſcend, but the ee 4 
Feme j 0 rb : TY a 3 porte , an 
$ ſeiſed of the intire old Eſtate, and no new Eſtate is created by Crooke e 
t e Confirmation, bur only the old Eſtate confirmed, and conſequeatly contra, and 
cannot deſcend ; nor can a Confirmation add a deſcendible Quality to by Morion | 


TE- him 


— — ä A. * 


382 Confirmation. 

| : n oh: 1. LO 8 ; | e 
Court before him who is diſabled to take by Deſcent, Adjudged. 9 Co. 138. &c. 
| meg Fa- Paſch. 10 Jac. in the Court of Wards. Beaumont's Caſe. 

Es | 

Jones and the Ch. Juſtice, the Matter was compromiſed, and fo their Argument ſpared ; but Jones 
held againſt the Reſolution ; for admitting that the Feme was Tenant in Tail, and her Iſſues barr'g 
by Fine of the Baron, and that a defcendible Quality cannot be given to the ſaid Eftate Tail, yet the 
Perſon of the Feme war not dif:bled by the Stat. 4 H. 7. and 32 H. 8. but only her Eſtate, and con. 
ſeqnently ſhe, as well as a Stranger, may take a new Eſtate in Remainder, which ſhall be deſcendibſe 
to her Iſſues, and her Iſſues ſhall make Title upon this Gift in Remainder, and as Iflue of the Dones 
in Remainder, and not by the ancient and firſt Eſtate Tail which was barr'd by the Fine, and he 
thought this a plain Caſe —Cro. C. 456. pl. 5. Baker v. Willis S. C according to Jo. 


- - , - - i - = * £2 1 
2 6. * * , 


” * „** 


1 Confirmation by way of Enlargement. i o may 
cCConfirm 29 reſpect of his Eſtate. 
In Temporal Matters. | 


1. L TE that hath but a Right in Reverſion cannot enlarge the & 
5 ſtate of the Leilze. 3 H. 4. 10. „%% 
2. It the Diſſeiſce and a Stranger diſſeiſe the Heir ef the Diſſciſor, and 
the Diſſeiſee confirms the Eſtate of his Companion, this ſhall not extinguiſh 
his Right that was ſuſpended ; ſo as if the Heir of the Diſſeiſor re-y- 
ters, the Right of the Diſſeiſee is revived. Co. Litt. 298. b 
3. Jo it is if the Grantee of a Rent-charge and an Eftranger dliſciſa 
the Tenant of the Land, and the Grantee confirms the Eſtate of his Cn. 
panion, the Tenant of the Land re-enters, the Rent is revived ; tor the 
Confirmation extended to the Rent ſuſpended ; otherwiſe it is of a Ri. 
leaſe in both Caſes. Co. Litt. 298.b „„ 1 


„ 8 4 1 * 2 he 


| ) To anbom it may be. 
 _ [In Temporal or Spiritual Matters. 


But where 1. Confirmation to Leſſee for Life, and a Stranger, to have for 


Leflor co- their Lives, is bold; for there is no Privity. Contra 18 C. 
OT.) | |"o eater 
for Years, 85 


that he and a Stranger ſhould have for Life; and there becauſe the 15 could not take in Poſe!- 
ſion, the Juſtices made ſuch Conſtruction, that it ſhould enure as a Confirmation of the Leſſee E. 
tate, and Remainder over to the Stranger for the Benefit of the Stranger. Palm. 3 1. cites it to bade 
been reſolved 24 Eliz. at Hartford. : | | 1 


2. If a Man leaſes to F. N. for Term of Tears, and the Leſſor con! 
to the Leſſee aud his Feme for Term of Liſe, they have Franktenement y 
this. Br. Confirmation, pl. 26. cites 8 Aſſ. 20. per Wilby. ; 
3. And by 2E. 3. if the Baron be Tenant by Elegit, and the C oni er 
confirms to him and his Feme for Term of Life, that they have Franktede- 
ment. Contra 40 E. 3. 23. and 18 Af. 3. 
4. One made à Leaſe to a Man for Term of his Life, and took F, 
and the Leſſor granted and confirmed to the Baron and Feme for their Lins; 
and per Cur. this ſhall not extend to the Feme, becauſe ſhe had notte 


19 
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e Land at the Time of the Confirmation, Br. Confirmation, pl. 3. 


- 
—— 


jn th 


FFJVTVVVTVVVVVV 3 
nes £4 Chaplain enters into d Benefice where the King is intitled to preſent, Br. Quare 
arr'd and the King confirms his Eftate, this is a good Bar in Quare Impedit Impedir, pl. 
= | brought by rhe King, it the Chaplain be in as Incumbent ; but contra if 47. Cites 8. C. 
dible pe be in as Intruder in the Lifetime of the other Incumbent. Br. Confir- 
ones = ' mation, pl. 6. Cites 7 H. 4. 30. | og | 2 
id he 6. But per Skrene, if he enters as Spolior, Intruder] and after the Incum- 


lent uon he enters dies, and now the King confirms, this is good. 

Quere inde. Ibid. . ED es TIS: 

7. An Alien born purchaſed Lands in Fee, and before Office found the Le. 47. pl. 
Gricen, by Letters Patents, niadle him a Denizen, and confirmed his EF. 61. Anon, 
e. The Queſtion was, Whether the Confirmation was good ? An- 3 
derſon thought it gqod, but Rhodes e contra; aud Shuttleworth being IJ thought 
alterwards asked the Queſtion by divers Barriſters, he ſaid his Opinion the Conhr— 
was, that the Lands were not in the Queen before Office found, and mation good, 
that therefore the Confirmation is good. Goldsb. 29. pl. 4. Mich, 28 [1 Gorell | 
„„ i FC ode bo | „„ I oa 
| OL | 4 Le. 82. pl. 175. S. C. in totidem ver. TT 
the C. og „„ 5 
g. A. laſed to B. at Will, and afterwards leaſed to him for Nears, Re- 

mai nder to F. S. in Fee. This is good, though no Livery be made; for 
poſſeſſion countervails Livery. P. 269. b. 20. in Marg. cites 38 Eliz. 

C. B. Cooper v. Callambil., a . N : 

| 9g. Non TR niſi ille, cui Confirmatio fit, fit in Poſſerone, 

| Co. Litt. 295. b. jj 88 CCC ens 
1 25 makes a Leaſe tor Years, and Diſſeiſee confirms the Eſ. But if the 
| rate, this is good and efflectual. Litt. S. 518. - . . _ be 5 
Michaelmas next the Confirmation is void, becauſe the Termor has only an Intereſſe Termini, Tad ws 
| Eltate in him whereupon a Confirmation may enure. Co. Litt. 296. bv. 


a ; ; 
or, and 
tingvich 
1 Tech- 


diſſeiſr 
is m. 
tor the 


f a Be 


— | 11. A. ſeiſed of Land grants and ixfeof's B. of the Premiſſes by Deed , Keb 432. 
e | ſealed and delivered, but no Livery and Seiſin. About a Tear after A. pl. 68 Bu- 
grants and confirms the Premiſſes to B. at which Time, and before, A. and nalſton v. 
| B. lived toget her in the Honſe upon it. A. kept Houſe, and paid Pariſh * N 
Duties. Per Cur. ſuch living together in the Houſe is ſufficient Entry Be as 
and Poſſeſſion to enable B. to take Confirmation; For the Law will ad- the Feoft- 
judge the Poſſeſſion in him that had the Right, which was B. unleſs it ment with 
had been proved that A. had determined his Will after the Feoffment mare Con- 


dog it and before the Confirmation. Sid. 385. pl. 16. Mich. 20 Car. 2. . 
tr B. X. Lord Kinoul v. Whiechcorkt . 17 and both 


5 | 2 e : living to- 
. is | 8 my Entry ſhall be intended, and need not be ſpecially proved, whereupon the Plaintiff was 
ke in Poser i ronfuired, VI Ao VTIRPRWn e 


ä . _— 


U. a) At what Time it may be. 
enement , [In Temporal or Spiritual Matters. Þ] 
„ Wnfirmation bore Date before the Date of the Deed of Grant, and 


. yet good, becauſe it was aver to be Primo deliberatum after the 
d took Fn ft Deed ; uod Nota. Br. Confirmation, pl. 25. cites 1 H. 6. 8. 
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charges his Ordinary confirms it, the Annuity is determined, and the Confirms 


r 8 — 


Confirmation. 


= 


IfaParſmm 2. If a Parſon grants an Annuity, and reigns, and the Patron 


— 


and 


Glebe, the tion 


Confirma. comes too late. Br. Annuity, pl. 26. cites 21 H. 7. 1. per Butler. 
tion muſt | | 8 
be-in the Life, and during the I'cumbency of the Parſon, and ſo in the Life of the Biſhop, 


0 f 
other ſole Corporation. Co. Litt. 301. a r of ary 


Co. Lit. 3. If Tenant for Life leaſes to A. for Tears, and afterwards leaſes the 


296. a. S. F. ſame Lands to B. for Nears, and he in Reverſion confirms the laſt Leaſe, 


— 1 and afterwards confirms the firff Leaſe, yet this Confirmation does not 


tion, viz. make it effectual, becauſe B. the ſecond Leſſee had an Intereſt before 


| Leſſee fro by the Confirmation of him in the Reverſion; Per Dyer, Weſton, and 


Life made a Carus; but Brown ſeemed e contra. D. 67. in pl. 180. Trin. 6 Eliz. 


Leaſe for 2 | | 
| Years to A. and afterwards Leſſor and Leſſee for Life joined in a Leaſe for 60 Tears to B c<obich Leaſe for 


60 Tears Leſſor confirmed, and afterwards he confirmed the Leaſe for 30 Years, and then within the 29 
Years Leſſee for Life died. It was adjudged, that the Leaſe to A. for 30 Years was determined 

the Death of Leſſee for Life, and that B. might enter; for though B's Leaſe was later in Time, yet i 
was of more Force in Law; becauſe the Leſſor, who had Power to confirm which he pleaſed, did wn. 


firm the ſecond Leaſe firſt. Cites it as in the Time of Q. Eliz Uwell v. Lodge. 


Confirmation 4. If a Biſhop makes a Leaſe on the 2d of May, and the Dean and Chap. 


of a Biſhop's ter conforms it on the 1ſt of May, this Leaſe is good alter the Biſhop's 


5 * Death; Per Carlin and Southcote. But Wray asked, How a Leaſe can 


Chapter may be confirmed be fore it is made 7 To which Carlin and Southcote anſwer⸗ | 
be before the ed, That the Aſſent before is a good Confirmation after. Ow. 33. Hill. 


Leaſe as well g Eliz. Anon. 


as after, be- 


| cauſe the Dean and Chapter have no Intereſt in the Land, but only a Power to aſſent, and an Aſent 


paſſes no Intereſt any more than an Attornment; Per Manwood Ch. B. Lane 64 Tria. 7 Jac. in Str 


Edward Dimmock's Caſe, 


bid. 61. pl. 5. Aſſent of Dean and Chapter to a Leaſe in Rever/jon made by the Bi. 


28.8. Cin ſpop is good either before or after Attornment, but in Caſe of a Tranſlation of 
totidem Ver- 


— 94 


the Biſhop to another Bithoprick Attornment after is void. 3 Le. 1). 
3.pl pl. 40. Mich. 14 Eliz. Anon. rn On 
. e . „ 5 
Biſhop of Rocheſter's Caſe, S. C. in totidem Verbis. - 
6. Prebendary grants a Leaſe ; the Biſhop, who was Patron as well ar 
Ordinary, grants the next Avoidance ot the Prebend to J. S. The Dean and 
Chapter confirm the Grant. Then the Biſhop and the Dean and Chapter 
2 the Leaſe. This Confirmation is too late and not good agaiol 
a Succeſſor preſented by the Grantee of the next Avoidance, Hob. ). 
pl. 15. Trin. 11 Jac. Spendlows v. Burke, 
J. There is a Diverſity between a Confirmation of an Eſtate and a Con 
firmation of a Deed; tor if the Diſ eiſor makes a Charter ot Feoffment ti A. 
with a Letter of Attorney, and before Livery the Diſſeiſee confirms the Nit 
of A. or the Deed made to A. this is clearly void though Livery be made 
me — *· ¹l˙llbbb 3 
g. The like Law is of a Confirmation of a Deed of Grant of a Revi. 
fion before Attornment. In the ſame Manner it is if a Biſhop at the Comm 
Law had granted Lands to the King in Fee by Deed, and the Dean an 
Chapter by their Deed confirm the Deed of the Biſhop, and after the De 
of the Biſhop is inrolled, this is good albeit the Confirmation of the Dean 
and Chapter be not inrolled, tor the Aſſent upon the Matter is made b 
the Biſhop. Co. Litr. 301. a. 5 „ 
9. But if a Biſhop had made a Charter of Feoffment with a Leier 
Attorney, and the Dean and Chapter before Livery confirm the De 
this is a good Confirmation and Livery made atterwards is good, 41" 
it has been adjudged. Co. Litt. 301. a. 


(x) Wi 


Confirmation. 1 335 


Fe * * 1 
6666 a — 


— 


and | | | 
ation WY (X) What Conveyance [or Words in a Conveyance | ſhall 

M enure to a Confirmation, SE pes 
of any | | | 


es the ot the Freehold by theie Words, Dedi conceſſi and confirmavi 05 wg 75 
; | Ra | Po" | ay of 
72 er. this ſhall enure by Way of Confirmation, 19 H. 6. 45. Feofiens | 
| we” a a . 85 ; | er tor. 28 
betore Br Confirmation, pl. 9. cites S. C —PFirzh Confirmation, pl 2. cites S. C——— 596 by the Wands 
n. and Dedi & Conceſſi, this is a good Confirmation; Quære of the Word Dimiſi Br. Confirmation, pl. 20, 
Nis. | cites Litt. Confirmation, 123 So of Dedi or Conceſſi, but Quære of the Word Dimiſi. Br. Con- 


frmarion, pl. 51. cites Lit. [S. 531. This Word (Dimiſ) will amount to a Confirmation, Co. Litt. 
Leaſe for -0l. b. | | TTY 7 | 1 

mined b 2. If there be Leſſee for Years, the Reverſion for Life, the Rever- Ow. 66. 

wes 3 ns ſion in Fee, and he in the Reverſion in Fee makes d Charter of Feoff. Roots v. 
Fd OO ment in Fce and Livery to Leſſee tor Years, admitting this to be void 8 verſtead, 


for the mean Eſtate for Lite, this hall enüre by Map of Confirmatt- 1 fg 


d Chap- on to tbe Lefiee to enlarge his Eſtate, P. 40, 41 Eliz. B. R. be: the Feoff. 
b1ſhop's tween Knot5/ord and Eedes, per Curiam. N 1 — Nil 
er e z. Ik there be Tenant in Tail, the Remainder in Fee, and Tenant Cro. ]. 427. 


33. Hill. 
J ; S. C. and 

2 66 mation of the Rent, ſo that the Remainder ſhall be charged with it s 5 wg 
Jac in Si after the Death of Tenant in Tail withont Jſue. M. 15 Jac, B. admitted. 
8 B. between Dutton aud Ing ham, it was a Queſtion, for Houghton 3 
. nclined that it ſhould not be a Confirmation, but Montague inckt⸗ iC 
by the Bi ned the contra, and the others did not ſpeak to it upon their laſt Ar- 8. C agreed, 
n{lation of EEG ((-- 

3 Le. 1. 


granting the Rent over this was a Confirmation, and Montague ſaid, that it was a Confir 


the Eſtate Tail, and ſhall enure as a new Grant afterwards, 


4. A. ſeiſed of Land in Fee grants by Deed Rent out of this Land to 

B. for Life, the Remainder of the {aid Rent 70 C. for Life, and atterwards 

by another Deed releaſes to C. and his Heirs all the Right which he has in 
the Rent; and if it ſhall happen that the faid Rent thall be in AFrear,” © 

| that it may be well and lawtul to C. and his Heirs to difrain for it in the 

lad Land. Reſolved that this is a good Remainder of a Rent newly 
creared, and that C. has a Rent-charge in Fee; for the ſame Rent in 


as Well as 
e Dean and 
1d Chapter 
00d againſt 
Hob. ). 


MPs. this Cafe, in Conſtruction of Law, lignifies the /zke Rent. Adjudged ' 
and a 0 4 ad affirmed in Error. Jenk. 30. pl. 58. cites 26 Af, pl. 38, 
ment 0 5. 9 A. grants a Rent-charge out of his Land zo B. for Life, and A. 


15 the "= aterwards confirms the Eftate of the ſaid B. in the ſaid Rent zo B. and 
ery bem tis Heirs ; B. has only an Eſtate tor Lite. The Word of Confirmation 


Dong doth not amount to the Word Grant. Proprietates Verborum ſunt obſer- 
1 8 Ynde, Jenk. zo. pL. $8. cites 36 Aff. pl. . ne” 
the ond ; 6. A Man made beoffment in Fee upon Condition to reinfeoff him in Tail, 
ho 20 * f the Remainder over, and after re-entred claiming Nothing of the one Eſtate 
ter 


of the other, and the next Day the Feoſee made Feoffment to him, habend? 
wt Heredibus de Corpore ſuo, the Remainder over as above, and it Was 
eld a good Gift and Remainder, and not a Confirmation; and yet he 
od deliyered the Deed to him without Livery, and a good Gift in Tail, and 
Y a L Del good Remainder, 1. ſeems that it was upon the Land, and then the Re- 
rm the | "7 of the Ferffee remitted him, and by the Livery of the Deed upon the 
good, an and this ſhall enure us a Gilt within the View, and then it amounts to 
« Livery, Br. Confirmation, pl. 27. cites 40 Afll 10. 


(X) Wha 5 F 7 Aro 


of the Den 
T 18 made 10 


- 


I Fa Yan makes a Charter of Feoffinent to a Man who is ſeiſed S. P. accord. 


ia Tail grants a Rent in Fee to him in the Remainder, and after he in * ulton 
the Remainder grants over reditum Prædictum; thts ſhall be a Confir- 7 San. 


and reſolved 
that by the + 
mation during 


— —— —ů —— — V R — 


ts... tht. AM... EIT 4 as * 4a. 


1 = | 


Confirmation. 


— — — — 


———— — 


——— 


J. Avowry becau'e his Father was ſeiſed in Fee, an1 gave in Tail 70 
and E. his Feine, rendring 22 Tears 85. and afterwards 40 s. per Any, 454 
ſnewed Deed indented thereof, and ſhewed that the 22 Tears are paſt 4 4 
conveyed the Tail to the Plaintiff by Deſcent, and for 4.1. for tuo Years abn. 
ed upon the Plaintiff as upon his Tenant by the Manner. Norton aig 
You yourſelves confirmed the Eſtate to us, Habendum to us and our 
Heirs by the Deed which here is, Tenendum by 8s. after the 22 Ye, 
aſſed, and demanded Judgment it for more Services may he aygy 
| Skrene ſaid, At the Time of the Confirmation you had nothing in the 
Land, and demanded ]udgment and prayed Return, and after the Court 
would not Record that the Plaintiff pleaded it by Way of Confirmati 
but by Way of Grant to hold by leſs Rent; for the Deed willed No 
ritis me, ha Avowant, conceſſiſſe & confirmaſſe omnia Terras & T 
menta to the Plaintiſt, Heredibus & Aſſignatis ſuis imperpetuum req. 
dendo inde Annuatim mihi, & Hæredibus meis 8 8. for 42 Years pro 
omnibus redditibus &c. and well to plead it by of Grant; for Conßrna. 
tion of Eſt ate is not good but to him who is in Poſſeſſion. Br. Avowry, pl. 
4. cites 14 H. 4. 37, 38. 5 : 3 5 
Pl. C. 156. b. 8. It two Fointenants are ſeiſed of certain Land, the one cannot in- 
SIND & ſeoff the other, for he cannot make Livery by Reaſon that the other is 
; Veco, ſeiſed; but ſuch Feoffment ſhall enure by Way of Confirmation. Br. Con- 
pl. 11. & firmation, pl. 11, cites 22 H. 6. 42, 43. 85 i 


102.— 


on, 
Ve. 


S. C. eired Arg. 4. Mod. 150. S. P. and ſays it muſt be pleaded as a Confirmation and not lite rally a 
the Deed is worded. 2” | — 


And. 23. „12. A Grant and Demiſe of the Land to Tenant at Will to hold for 
; . Life rendring the ancient Rent is a Confirmation; Per Cur, 3 Le. 15. 


8 C. held e 269. b. at the End of pl, 20 the Reporter ſays, the Opinion of 3 
Grant made by the 


Aa by 13. A. ſeiſed made a Leaſe for Tears to F. S. the Defendant, and after: 
Tak, wards, by his Deed, containing Dedi, Concefi & Confirmavi, gave it !0 
that he may J. S. and bis Heirs, with a Letter of Attorney to make Livery. It was ob- 
take it the jected that this was not a Feoffment, but a Confirmation only, becaule 
one Way of the Word Confirmavi; but Anderſon Ch. J. ſaid that the Leſſee maj 
c_y take it either as 4 Feoffment or a Confirmation; and the Court held it“ 
" that the  Feollmenr. Goldsb. 25. pl. 6. Trin. 28 Eliz. Lennard's Cate. 
Law ſuſ- | 
pends 2 9 its TE ea. Pleaſure. Godb. 139. pl. 190, Leonard v. Stephens, S.C. 
; Le. 128. pl. 180. & C. adjudged. | 


I 4 A, 


ene- 


Confirmation. : 387 


es 0 3 — 
44 | 14. A. by Indenture, 2 Conſideration of Love which he bare to his 

i 7 7 Hen, and for natural Atection unto him, bargained and ſold, gave grant- 

1 45 1 id and confirmed certain Lands unto him and his Heirs. This Deed was 

A \nrolled; the Queſtion was, Whether this Land ſhould paſs, and it was 


n ſaid held it ſhould not, unleſs Money had been paid, or ſtare were executed; 
nd ons tor the Le ſhall not paſs ; but becauſe the Son was then in Poſſeſion, it was 


eld to enure by way of Confirmation, Cro. J. 12). pl. 1). Trin. 
"TIO voy B. R. Osborne and Bradſhaw v. Churchman. 2) * „ 
e 15. In ſome Caſe this Verb Dedi or Conceſſi ſhall enure to the fame In- If I only 
Ae tent, as chis Verb Confirmavi ; As if I be diſſeiſed of a Carve of Land, 5 _ Dedi 
e aud I make ſuch a Deed Sciant præſentes Sc. or Ouod conceſſi to the Diſ- 3 wo. 
| Nove. ſeiſor the ſaid Carve &c. and [ deliver only the Deed to him, without ceſſi, that 
” Tons. ay Livery of Seiſin of the Land, this is a good Confirmation, and as is as ſtrong 
| frong in Law as if there had been in the Deed this Verb Confirmavi. s the Word 
im red- ö | | Gs: Ss GI rg 0 N | * Confirmayiz 
an po Lis 551 5 e 
on firma. 1 3 d WOT aI a Ant mounts to 
vry, pl Grant of the Right to the Perſon in Poſſeſſion; and if he has my Right, I can never after impeach 
Yo Pl. 9 


his Eſtate. Gilb. Treat. Ten. 73. 


* Other is 
Br. Con- 


156. Leaſe to A. for Vears, and after by his Deed the Leſſor Voluit 

quod haberet & teneret terram pro termino Vitæ ſuæ, this is adjudged 

by this Verb ( 8 ) to be a good Confirmation tor Term of his Life. 

Co. Litt. 30 1. b. FFF 5 3 
17. He to whom ſuch a Deed, comprehending Dedi &c. is made, 4 Mod. 150, 


may plead it as a Grant, as a Releaſe, or as a Confirmation at his E- Arg. cites 
lection. Co. Litt. 301. b 227 or 20-75 | 3 

tion, Co. Litt. 30. b. 35 3 
this ſhews 


that the Pleading muſt be as the Deed doth enure and operate, and not us the Words are in the Deed 


literally a 


Once, 
Intervalls 
Cltes 10 


18. If the Diſſeiſee and the HFeir of the Diſſeiſor Join in a Feoftment by Here the 


a oli WY bag, this is che Feoffment of the Heir, and the Confirmation of the Hci of the 
5 b of Difſeiſee ; for the Lands always paſs from him that has the Eſtate in pun WY 
is in. Litt. S. 334. as abridg'd Ly Hawk. 395, 3995. Light ok 


IR 1 „ op | | Poſſeſſion, 
. nd the Diſſeiſee the Right of Propriety; for every one grants what he lawfully may. Gilb. Treat. 
and grants c e e E 
gers duriig 


jer Surren- 


12 


— — TO e 1 2 0 . * ; 


/enant not- my 

ra, . 5 LE, Ts 
IIK) What amounts to a Grant and to a Conſirma- 
> hold i Bl tion too af the ſame Tim. 


. 3 Le. 15 


Opinion of » Wi © I. Aſſiſe it was ſaid if Tenant for Life grants a Rent-charge in Fee, $o it the | 

14 Eliz, for; and dies, and he in Reverſion enters and confirms the Charge, Father 
With Clauſe of Diſtreſs, this is good, and the Reaſon ſeems to be be. ory Tear aj 

auſe of the Clauſe of Diftreſs, which makes it to be as a new Rent; for f Difreſs 


t, and affer- realy by the Tenant for Life and Entry of him in Reverſion, the for Life, and 


„ gave it 10 * arge is determined, which was granted by the Tenant for Lie, 4% and 

It was ob. Grants, pl. 67. cites 14 Aff. 14. Fa _ me. 

Iv. becauſ | | 25 | Son confirms 
V's Grant ih C 22. 17 4 R. FL. | N | e e the ſame | 
> Leflee ma) % 21h Glanſe of Diftreſs, it is good. Br. Charge, pl. 44. cites 8 C. And if there be Lord 


and 1enant, the Tenant holds by Fealty and 10 Rent, and the Lord grants 2 s. of the Rent to a Stran- 


t held it“ e and the Tenant h G th Ci It 1 
s 7 confirms the ſame Grant with Clauſe Diſtreſi, it is good. Br. Charge, pl. 44. 


Caſe. 


Stephens, 80 


f 2. The 
14 Fw 


— — — At. — — — 


Confirmation. 


And 23. 2. The Allot and Covent of York leaſed to J. F. certain Lande 
pl. 46 §. C. !; and atrerwatds by Deed indented under their Covent Seal, recitinę 
CG 


adjudged that whereas J. S held of them certain Lands at Will, zhey granted and 


cordirgly; N 5 2 : 
ig ae 7 demiſed that Land to the ſaid J. S. 0 hold for Life, rendring the anci. 
it is no ent Rent; and by the ſame Indeature granted the Reverſion of the ſame 


Grant of Land 70 a Stranger for Life. It was holden by the Court clearly, that an 


the Rever- s 8 5 
flon, eat Eſtate for Liſe accrueth unto J. S. by way of Confirmation, and the 


ſo ir ſeems Remainder unto the Stranger, depending upon the Eſtate created by 
that the the Confirmation. 3 Le. 15. pl. 35. Mich. 14 Eliz. C. B. Anon. 
Rent re- | | | | | 9 7 

mains to the Abbot during the Life of J. S. Quære. Hendl. 199. pl. 237. 8. C. and that it is a 
Grant of an Eſtate to J. S. for Life, but that it is no Grant of the Reverſion 10 the Stranger. 


A. it Parſm 3. A Deed of one and the ſame Thing by one and the ſame Perſon to one 
[* & Ordi- and the ſame Perſon, and at one and the ſame Time, thall enure to 2 ſeveral 


nar k - 10 | 
* 275 fo for Purpoſes, viz. to a Grant of the Intereſt ro Leſſee, and to a Confirma. 


Years tothe tion of the ſame Intereit as Patron. 5 Rep. 15. a. cites Trin. 30 Elis. 
Patron, and in the Exchequer. Hedges /. Newcomen, 
afterwards | | 3 | | 
the Patron grants cver the ſame to J. S. this Grant over by the Patron of the ſaid Leaſe imports in it. 
ſelf as well a Grant of the Term as a Confirmation of the ſame Term 5 Rep. 15 a. cites Prin 35 
Eliz. in the Exchequer. Hodges v. Newcomen. —=S. C. cited by Coke Ch, J. and Doderidge Roll 
Rep. 361, . Lit. 30t. b. 30. . S. F. | Go . 


4. So if Tenant for Life grants a Reut- charge to him in Reverso in 
Fee, and the Rever/toner by Deed grants it over to another, this is a god 
Grant and Confirmation alſo to make the Rent good tor ever. 5 Rep, 
15. a. in Caſe of Hodges & Newcomen cited there. e 
6 Rep. 14. b. 5. B. Tenant for Life of C. and he in the Remainder or Reverſion 
4 Mich. jg Fee, having ſeveral Eſtates in the one and the fame Land, join in 4 
Fi BR, Leaſe for Vears byDecd indented, this Demiſe ſhall work in this Sort, viz, 
Treport's during the Life of C. ir is the Leaſe of B. and Confirmation of him in 
Caſe ad- the Reverſion or Remainder, and after the Deceaſe of C. it is the Leaſe 
. SW of him in the Reverſion or Remainder, and the Confirmation of B. For 
Jo. 305. ſeeing the Leſſors have ſeveral Eftates, the Law ſhall conſtrue the Leaſe to 
gn move out of both their Eſtates reſpectively, and every one to let that which 
he lawtully may let, and not to be the Leaſe only of 'Tenant tor Lite, 
and the Confirmatien of him in the Remainder or Reverſion. Co. Litt, 

. %% i os 35 2 
? 6. If the Diſſeiſor grants a Rent to the Diſſeiſce, and he by his Deed 
grants it over, and after re-enters, one and the ſame Words do amount 
both to a Grant and to a Confirmation in Judgment in Law of one and 
the lame Thing, xe Res pereat;. Co Lin, 502. a 

5 Rep. 15 a. ». If a Diſſeiſor makes a Leaſe for Life, or a Gift in Tail, the Remain- 
5 der to the Diſſeiſee in Fee, and the Diſſeiſce by his Deed grants over ide 
Co Remainder, and the particular Tenant attorns, the Diſſeiſee ſhall not en- 
ter upon the Tenant for Lite or in Tail, tor then he ſhould avoid his 
own Grant, which amounts to a Grant of the Eſtate and a Confirmati- 
„ n. Co. Litt. 302.8; 2 „„ n 

- 28 8. IfT leaſe to a Feme ſole for Life, whotakes Husband, and I confirm the 
"368 bean to Eſtate of the Husband and Wife, Habend' for their iwo Lives, they 
the Husband do not hold jointly, but he holds in her Right for her Lite, yet le 
and Wife, ſhall enure to him tor his Lite by way ot Remainder if he ſurvives het. 


to hold to Litt. S. 525. 
them two _ | | wn — — | NE Ls 100 
and their Heirs, they had been Jointenants to the Fee fimple, and the Husband ſeiſed in her Rigbt 


for her Life, becauſe they cannot take by Moieties during the Coverture. Co. Litt. 299. b. 


Contirmation. . 


9. Bat it the Leaſe to her had been for Years, then by ſuch Confirma- And fo note 
tion chey would have a ſoint- Eſtate in the Freehold of the Land, be- * Diverſity 


— 


caule the Wite had no Franktenement betore &c. Litt. S. 526. rag 
| 3 | | 3 Life, and a 
Leaſe for Vears to Feme Covert ; for her Eſtate of Freehold cannot be altered by the Confirmation 


made to her Husband and her, as the Term forY ears may, whereof her Husband may make Diſpoſition 
at his Pleaſure. Co. Litt 300. a. — In either Caſe of Leaſe for Years or Life to her, this amounts 
to a new Grant of the Term for the Life of the Husband ; for I cannot confirm the old Term, but 
erect a new ONE, ſince the Words import more than a Confirmation of the old Term for in that the 
Husband has nothing in his own Right. Gilb. Treat. Ten. 93. cites Litt. S. 525, 526. e 


10. If a Man hath Common of Paſt ure in other Land, if he confirms the 
Fate of the Tenant ot the Land, nothing ſhall paſs from him of his 
Common; but notwithſtanding this, the Common ſhall remain to him 
as it was „„ S337; - „„ 5 
II. It a Jointenant confirms the Land to the other, this makes no Alte- 
ration, tor he confirms the Eſtate in the ſame Manner as it is; But if 1t 
be to have and to hold ſuch Lands to ſuch Fointenant only he has a ſole Eſ- 

tate; for then he exprelies a Deſign of confirming the Poſſeſſion to him 
alone, ſo that rhe Confirmation goes to the Poſſeſſion itſelf by the explanatory 
Words in the Hibendum, and not to the Manner of poſſeſſing, and the 
Words of the Habendum make che Confirmation enure as a new Grant 
ol ſuch his Moiety. Gilb. Treat. Ten. 72. e 


| — —— 
= 55 . 
(Y) Tn what Caſes it ſhall be good. n 
1 Confirmation of a void Thing. . 
ſe . 1 Fa Pan be atrainted of Treaſon, and the King reverſes it by F tih Grant, 
or I his Letters Parents, this is void, becauſe he cannot do it with 8 10: cites | 
to out a legal Procceding; and atter the Parliament reciting the Patent, Ir the King. 
. ratiies, confirms, ANT APPLoves it, and that he ſhall be reſtored to his gut 
le, Land tc. this Act of Parliament ts a ſufficient Reverſal of the“ N. »- 
tt, Judgment, becauſe it recites the Patent, and fo gives Lite to the _ F8 
Patent which was void. 29 E. 3. 25. adjudged, e 
ed = Eo | pet if it be 
unt rorfirmed by Parliament, it is a good Grant. Brooke ſays Quod Mirum! for there was ſuch a Grant. 
and hr Confirmation, pl. 13. cites 38 H. 6. 34. 37. — But per Priſot, where the King grants a Manor 
to bold <vith an Aduoæſen which is in groſs, the Grant is void as to the Advowſon, and there if this be con- 
| firm'd by Parliament the Confirmation does not make the Grant good, becauſe the Aduouſon was not 
ane reed in the Grant, hut in the Haberdum, and therefore a Confirmation of the Grant cannot make it 
the good of that which is not contained in the Grant. — Brooke ſays, Quære if he had confirmed all 
en- wat <hich is contained in the Patent, it ſeems all one; for Confirmation cannot make a void Thing good. 
| his 8 n | 53 5 | 1 | | 
Kal 2. It Tenant in Tail grants a Rent-charge and dies, and the Iſſue in Tail 
„ the enters and pays the Rent, and after ratihes and confirms the ſame Rent, 
they this is good, and the Grantee thall have Alſiſe; Per Norton, which 
= Brooke ſays is not Law ; For the Grant was void by the Death of the 
s her Tenant in Tail, and the Entry ot the Iſſue; and then the Confirmation 
oa void Rent is allo void. br. Grants, pl. 13. cites 26 Aſſ. 38. 
Riot 3. The Incumbent pleaded, that he entered by the Proviſion of the Pope, 


ond after the King confirm'd his Hſtate in thePrebend ; Judgment. The King 
ſid, that he entered by Spoliation ¶ Intrujton | in the Time of anther Incumbent 
aud be confirmed, and fo the Confirmation void, in as much as he was in as 


5 G Aa Spolior, 


„ — ——_ 


TE Confirmation 


Spolior ¶ Intruder] and not as Incumbent, and ſo to Iſlue. Br. Quare 
Impedit, pl. 47. cites ) H. 4. 25. 37. jo pen 9 

Litt S. 541. . If a Man takes away my Villein in Groſs, and I confirm his E in 
542. S. P. the Villein, the Confirmation is void; For of the Perſon of a Man ther 
Iftl ran be no Poſſeſſion without a Right; But I may give him by the Wor 4; 
be Dedi & Conceſſi to him that took him away, or to any other, notwith. 
another that ſtanding ſuch wrongful Taking; Per Hobart Ch. J. Hob. 99. Trin. 
has him in 5 Jac, cites Litt. 1 IE: 


Poſſeſſion, . 5 | 
this paſſes nothing; becauſe this is an mtg Right, which cannot be deveſted ont of me, and the 


meer Confi-mation, where a Man has no Right, 1s aj nothing; for that which is not, cannot he 


confirmed; but if there are the Words Dedi & Concelh it paſtes the Right. Gilb. Treat. Ten. 74, 


35. ——— Co. Litt. 306. b. 30) 2. 


, 


Thoug it 5. A Confirmation may make a voidable or defeaſible Eſtate good, but 


ls . it cannot ſtrengthen a void Eſtate. Co. Litt. 295. b. 

ipſo fatlo void cannot be made good by Acceptance, yet it is not without Exception; As T. enart in Tail 
males a Leaſe to commence in futuro, and dies before the Day, the Leſſor [Leflee] enters, Illue in Ty 
may have Treſpaſs againſt him, or he may by Acceptance make it good; Per Holt Ch. J. 12 Mol. 


361, Paſch. 12 W. z. in Caſe of Pullen v. Purbeck. 


6. Tenant in Tail makes a Leaſe to commence in futuro, and after nabe 
a Feoff ment in Fee, and Leaſe commences, Fref/ce may avoid it, or make 
it good by Acceptance; Per Holt Ch. J. 12 Mod. 361. in Cate ol 
Pullen v. Purbeck. „ 


(Z) Every Confirmation ought to enure upon a Thing ti 


Eſſe. 


In Otare 1. Ia Biſhop collates to a Prebend, and dies before Induction, an 
| 2 aͤkter the King before Induction confirms to him tor his Lite, pet 
leaded Glia- this 1$ not good, becauſe he hath not any {29fſeſſion upan witch the 
tion tothe Confirmation map enure at the Time of the Confirmation. 110. 


 Prebendby 4. J. Com. 528. b. [S. C. cited by Manwood.] 


the Biſhop, RE _y eee | 
by which ke <yas inducted, and the King confirmed to him for Term of his Life, and the Ring ſaid, that K 


5 0 not inducted at the Time of the Confirmation, and ſo to Iſſue; and fo note, that he had not Poſſeſſion 
before Induction, and Confirmation is not good without the Poſſeſſion ; Quod Nota. Br. Confirmation, p. 
1, cites 11 H. 4. 9. S. C. ——F itzh. Confirmation, pl. 16. cites 8. 8. P. by Hanke and other 
Juſtices. EL 885 OY %% ¾ a 
2. Confirmation of Rent or Seigniory is not good but in reſpect ot 
former Eſtate or Deed, and theretore it the firſt Deed be loſt, or be li 
fore Time of Memory, the Confirmation is not good ; Per Huls and Skret!, 
X non negatur, Br. Confirmation, pl. 24. cites 12 H. 4. 23. 
Br. Avowry, 3. If Lord and Tenant are, and the Tenan! is diſſeiſed, and the Lord cui. 
pl 8 cites firms the Eſtate of the Diſſeiſee to hold by leſs Services, this is not good 
8. | tor Confirmation is not good, unleſs he ro whom the Confirmation | 
made has the Poſſeſſion or Seiſin at the Time of the making of the Cot 
firmation. Br. Confirmation, pl. 8. cites 14 H. 4. 37. 5 
Br. Avowry, 4. But contra of Relcaſe or Grant ; tor thoſe are good in reſpect tit 
pl 8 cites 2 age he is Tenant as to the Aviwry, Br. Confirmation, pl 
E . CIteS 14 H. 4. 37. | —_ | 
1 5. So where Tenant in Tail diſcontinues and dies, and the Donor releaſts 
SCG © or grants 20 the Ie in Tail to hold quit, or by leſs Services, though be I 
. | A 


IS Ir ——_ 


* 
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— 


25 poſſeſſion at the Time of the making &c. Br. Confirmation, pl. 9. 

cites 14 H. 4. 37. 3 : 5 
5. But contra as to the Reverſion of the Land, and ſo Note a Diverſity Br. Avowry. 

bercveen Re-leaſe of the Seigniory and of the Land, and between Grant and pl 3 2 9955 

Re-leaſe, and Confirmation. Br. Confirmation, pl. 8. cites 14 H.“ 


F 5 But where there is Lord, Meſne, and Tenant, and the Lord con- 
firms the Eflate of the Meſne to hold by leſs Services this is good; for he 
is Tenant in Poffeſſion of Meſnalty, and there is no other Poſſeſſion; 
note the Diverlity. Br. Confirmation, pl. 8. cites 14 H. 4. 37, 
8. In Oliare Impedit by the King, the Defendant pleaded Confirmation 
made to him by the King by theſe Words, Dedimus et Confirmavimus 
o him then Tenant of the Land, and Advowſon Appendant to it &c. and 
| therefore well and not double; and fo it ſeems that he who pleads 
| Confirmation ought to plead it made to him then Tenant of the Land, for 
| Qcherwile a Confirmation or a Releaſe cannot enure. Br. Confirma- 
| "tion, pl. „ Sites 9 HH: 6.29 ũ ¼ e 

g. It a Parſon grants an Annuity in Fee, and reſigns, and after the 
Patron and Ordinary confirm the Grant, the Confirmation is not good; 
tor the Annuity was void before by the Reſignation which was betore 
the Confirmation. Br. Confirmation, pl. 12. cites 21 H. J. 1. : 
| 10. A. uſurped upon the Patronage of one of the King's Churches divers Cro. J. 123. 
Times, and had ſeveral Clerks ſucceſſively Admitted, Inſtituted and In- Pl. S. Trin. 
A 3 — | 3 | | 4 ac. B. 
ducted, and for many Tears reſpettively they were Incumbents of this R Th. 
Church; A. has not gained the Patronage by it; the King may grant King v. 
this Patronage to any one, tor he is in Poſſeſſion, and the Patronage is Champion. 
in him. The King confirms this Patronage to this A. it is void, tor A. P. and 
has nct any Patronage. If the King confirms to the Incumbent of A's. 8 + 88 
Preſentation his Incumbency is good, for he is Incumbent de facto, judged ac- 
and the King cannot remove him without a Quare Impedit by the cording]y, 
Statutes of 25 E. 3. and 13 R. 2. Judged and affirmed in Error. The ud o 
King can neither do Wrong, nor ſuffer Wrong. Jenk. 132. pl. 96. 8 Pr 19 
cites Cro. J. 123. Trin. 4 Jac. The King v. Matthew. verſed, Fen- 
| | 5 | | > ner conſen- 


and tiente, Sed Hæſitanter. 


——Yelv. 90. The King v. Matthew. S. C. and Judgment in C. B. re- 
pkt verſed by 4 Juſtices, but Fenner e contra. Brownl. 166. S. C. but ſeems to be only a Tranſ- 
** lation of Lelv. 5 | „„ N . 

* e e - 
* 11. If a Diſſeiſor make a Leaſe for Years to begin at Michaelmas, 


4 and the Diſſeiſee confirms his Eſtate, this is void becauſe he has but 

that le Intereſſe Termini and no Eſtate in him, whereupon a Confirmation may 

A101 | . | 33 oa BEE EIS : = = EE h 
enure. Co. Litt. 296. b. 


3 12. Tenant for Liſe of 20 Acres grants his Eſtate in one Acre to J. 8. 
and he in Reverſion confirms the Eſtate of Tenant for Lite to him and 
his Heirs in all the 20 Acres, this is a Confirmation but of 19 Acres, and 
though J. S. attorn, yer his Acre ſhan't paſs by way of Grant of the 
Reverſion, Arg. Litt. R. 248. Paſch. 5 Car. C. 3. 
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tion (A. a) [In what Caſes] A Confirmation ſhall [or ſhall] 
ne C0 not enlarge an —_—_ 

a o i y 2225 . 2 3 . 

tion P p IF, Leſſee for Life grants a Rent to another for his Life, and the Br. Confir- 
r nl i Lefſor confirms it, this ſhall make the Bent good for the waren p. 
gh he bs ” £ of the Grantee, though before by Limitation of Law it ought 5 C 
e - Pave determined by rhe Death of the Leflee, 45 All. 123. B. Ker, 


8. C. th | 5 ; | pl. 25. cites 
that a Man was ſciſed of a Carve of Land, and leaſed 2 Parts thereof to a Feme for Life ; ſhe 
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took Baron; the Baron granted 10s. Rent out of it to W. N. for Life; the Leſſor afteru 
firmed the ſaid Grant by Deed, and by a Clauſe therein granted further 10s. Kent of his 
Part in his own Hands. The Baron and Feme ated, and the Granree brought Aſſiſe of 29 
Daobitatur whether the Decd of Confirmation ſhall be taken as of a new Rent, or only of 

Rent; Quzre; For non adjudicatur. ens 


6ꝙ6'.ꝝm — a! os — —˙* — —_ 


ards con. 
Sn tC 
* Rent, 
tac fil 


Lin 8. 529. 2. So if Leflee for Life grants a Rent in Fee to another, and he in 
85 P Lie the Reverſion confirms it, this is a good iwdetealible Rent in Fee, 

| 3or. ſays that here a Diverſity is to be obſerved, where the Determination of the Rent is expreſſed 
in the Deed, and when it is implied in Law; Fer when Tenant for Life grants a Rent in Fee, this b 
Law is determined by his Death, and yet a Confirmation of the Grant by him in the Reverſion makes 
that Grant good for ever, without Words of Enlargement, or Clauſe of Dilireſs, which would 2 
mount to a new Grant, But * it the Tenant for Lite had granted a Rent to another and his Heir, h 
expreſs Words, during the Life of the Grantor, and the Leſſor had confirmed that Grant; that Grant 
ſhould determine by the Death of Tenant tor Life. Co. Litt. got. a. : 

* 1 Rep. 147. b. S. P. Arg. cites Litt. and 26 Aff. 38. and 45 Afl. 13. accordingly. 


S.P. if he in 3. [So] If Leſſee for Life grants a Rent for Life or in Fee tg ane: 
e ther, and atter ſurtrenders to him in the Keverſion, and after ne cn. 


in the Life Airs it, this hath made the Rent indetcaſible. 26 A, per 
of the Welbp. e 2 | | | | 

Leſſee. Br. | 
Confirmation» pl. 15. cites S. C. 


Br. Grants, pl. 7 3. cites S. C. 


Br. Grants. 4. Confirmation may enlarge Rent, As where a Man leaſes Land ren. 
73 citesS. C ging Rent, and the Leſſor grants the Rent to a Stranger, and atier cc. 
firms the Eſtate of Gramee, and grants over by the ſame Deed, tat if i, 
| Rent be Arrear he may Diſtrain, and the Tenant for Term of Life dia, 

yet the Rent remains. Br. Confirmation, pl. 15. cites 26 All. 38. 
5. Contra it ſhould be if the Confirmation with Clauſe of Diſireſs had 

not been. Ibid. ; F %ͤ es 
6. Leaſe for Life rendring Rent, the Leſſor granted the Rent cover, and 
the Tenant attorned, and after the Granter confirmed the Grant 1 the 
Grantee, and that if the Rent be Arrear that the Grantce may giſtrain, 
the Tenant for Life died, and yet the Rent remained ; tor it was inlarged 
by the Diſtreſs and Confirmation, quod nota. Br. Rents, pl. 14. cites 

"26 AT 33. Vans Tae. . 
7. It a Man leaſes for Life rendring Rent, and the Leſſor confirms 
to the Tenant in Fee or in Tail rendring the Reut, this inlarges the Kitate 
of the Rent, and yet at the Commencement the Rent was determina- 
ble upon the Death of the Leſſee, Br. Rents, pl. 14. cites 26 Afl. 36. 
„„ Wee no oc CD 
8, If a Man leaſes his Land 7o J. S. for Term of Life rendring 25. 
per Annum, and after grants to another 25. out of the Land which J.. 
holds of him for Term of Life, to the Grantee and his Heirs during the Lit 
of the Grantor, this thall be taken a Grant of a new Rent by him in 
Neverſion, and the Grantee ſball have the Rent though F. F. die; Per 
Shard and Fiſher. Br. Rents, pl. 24. cites 34 Afl. 4 5 
9. Tenant for Life grants a Rent to V. NM. for Life, if he in Reverjon 
confirms the Grant, and the Tenant for Life dies; yet the Rent fal 
remain during the Life of V. N. by reaſon of the Confirmation, contri- 
ry if there was no Confirmarion. Br. Grant, pl. 80. cites 45 All. 14. 
Io. When the Ffare of him to whom Confirmation is made is he 
Expreſs Condition, there the Confirmation made to him vil not take g 
the Condition. But if ſuch a Fenffee upon Condition makes a Trefft 
over, ſo that his Eſtate is only ſubject to a Condition contained in an0- 
ther Conveyance, but no Condition is expreſſed or annexed by the Feofior to 
his Eſtate, there the Confirmation ot his Eſtate, which he had by ablo⸗ 
lute Words, ſhall extinguiſh the Condition which was annexed to the 
Eſtate of the firſt Feotlce. 1 Rep. 147. a. b. Arg. Hill. 35 Eliz. in Ane 
Mayow's Cale. * 5 


II. [t 
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it, it a Leaſe be made to A. for the Life of N. S. and this is afterwards 
confirmed to him for his own Life ; this is good to him now for his own 
Lite, becauſe that his own Lite is greater; but if the Leaſe were made 
unto him "Ho his own Life, and afterwards confirmed to him for the Life of 
anther, this Confirmation is meerly void, by Crooke J. Bulſt. 136. 
Trin. 9 Jac. in Caſe of Bowles v. Poore. 


12. It a Man /ea/es Land to F. . {or Life, and after confirms his Hſtate Gilb. Treat. 
to hold to him and his Heirs, this Confirmation as to his Heirs is void . of Ten. 72, 
his Heirs cannot have his Eſtate which was not but for Life. Bur if e S. 
101 l : | | | : C. and ſays, 
he confirms his Eſtate by theſe Words, to have the ſame Land to him and that by the 
| his Heirs, this Confirmation maketh a Fee ſimple; for the Words To Words To 
have and to hold &c. goeth to the Land and not to the Eſtate, Litt. S. have to him 
Qs F WE F and his Heirs 
524. | | ; | | | there appears G 
„ 5 | La „„ do bea far- 
ther Intent than merely to confirm the Eſtate, viz. to enlarge it to him and his Heirs; and taking the 
Grant ſtrongeſt againſt the Grantor, it mult paſs away the Fee ſimple.— Jenk. 30. pl. 58. the Word 
Conficmation dues not amount to a Grant, ” . e | 


13. If I Jt Land for Yezrs, by Force whereof Leſſee is in Poſſeſſion The Words 
&c. and after I make a Deed to him &c. Oncd dedi & conceſſi &c. the _ > » 
ſiid Land to have for his Life, and I deliver him the Deed &c. preſent- 40 er * 
| ; . . N "Mi g as 
ly he hath an Eitate in the Land tor his Lite. Litt. S. 532. the Word 
5 | pn EL ag pr i rr no Confirmavi. 
Litt. 8. 531. — Gilb Treat. of Ten. 73. cites 8. C & S. P. becauſe it amounts to a Grant of the 
: Right to the Perſon in Poſſeſſion ; and if he has my Right I can never impeach him afterwards. 
8 | 14. Aud if 1 ſay in the Deed to have and to hold to him and to his Heirs 
F | of his Baty ingendred, he hath an Eſtate in Fee Tail. And if I fay in the 
, Deecd, To have and to hold to him and to his Heirs, he hath an Eſtate 
1 in Fee ſimple, tor this ſhall enure to him by Force of the Confirmation 
1 %% ĩ ĩ ( ĩ 
. 15. La Man be ſeiſed in bee of a Rent - ſervice, or Rent - charge, grants 
a; the Rent to another for Life, and the "Tenant Attorns, and after he con- 
e firms the Eftate of the Grantee in Fee Tail, or in Fee Simple, this Con- 
fitmation is good as to enlarge his Eſtate according to the Words of the 
. Confirmation, becauſe he who confirmed at the Time of the Confirma- 
th tion had a Rever/zon of the Rent. Litt. S. 54g, 8 
8 16, But where he grants a Rent-charge to another for Life, if he By canclling 
* wills that the Grantee ſhould have an Eſtate in Tail, or Fee, the Deed of the Deed, 
305 i/ Grant of the Rent-charge for Lite mult be ſurrendred or cancelled, and the Rent, 
then to make a new Decd ot the like Rent-charge, to have and perceive nieht lies 
25. I s . * 2 | | 8 he 8 P ++ only in | 
ns to the Grantee in Tail or in Fee. Litt. S. 550. 9 85 5 Grant, cea- 
2 Lift u by the Surrender; and the Reaſon why the Deed ſhould be ſurrendred or cancelled is, leſt the Gran- 
im in e doubly charged, viz. with the old Grant for Life, or with the new Grant in Fee. Co, Litt. 
e 17. Ita Man grants a Rent: charge iſſuing out of his Land to another Here the 
: bal for Term of his Life, and after he confirms his Eſtate in the ſaid Rent, To Diverſity is | 
/ a bare and to hold to him in Fee Tail, or in Fee Simple, this Confirmation _— bo 
T 5 s void as to enlarge his Eſtate, becauſe he that confirmeth hath not any Rem 3 
yo E Reverlion in the Rent. Lit. S. 548. EC created and a 
| 1 AA Ae — = Gar 8 | j - | 3 Rent in Eſſe. 
de A) du, note, Littleton intends his Deed of Confirmation not to contain any Clauſe of Diſtreſs ; for other- 
| Wiſe % . » » 5 4 , | - 
men Sue, as to the Confirmation, the Deed is void, but the Clauſe of Diſtreſs amounts to a new Grant. 
in an0- r ö 
VV))))VßÜG !!!!! ONEANDES ADBTLLED 
\v a0- e Stants a Leaſe for 28 Years and a Half to B. and ſuffers a Re- 
i to the 1 and reciting that he had granted a Leaſe to B. tur 29 Years de- 
in Ane es, that the Recovery ſhould be to the Uſe of B. for 29 7tars. This 


| 5 H was 
11, lt | | 


2 rr 1 1 1 n 
| w 
1 


was held to be a Confirmation for the 28 Years and a Half, and u. 
other halt Year an Addition only, Arg. Litt. R. 281. Trin. 10 
Cites it as a Cale in the Court of Wards or Willoughby v. Barker. 1 


Confirmation. 


1 


— — 


* 1 1 n | EUN 8 


_ — 


(B. a) The Effect thereof as to altering the Quality of 
the Eſtate. Es 


7. Confirmation of the Eſtate of Tenant in Dower, to hold 10 hh 
| for her Life, does not enlarge her Eſtate, and therefore cams 
take away the deſcendible Duality to the Heir of having Action of Haß 
againſt her after an Aſſignment made by her of her Eſtate; Per Cyr 
hs bucks I wy 142. a. Paſch. 10 Tac. JJ 
| Demeſne, 2. The Lord by his Confirmation by Dedi Conceſſi & Confirmavi to th, 
pl. 8. cites Tertenant in Poſſeſſion, to hold at Common Law, ſhall change the ancient J. 
meſne into Frank-fee ; Per Belknap clearly. Br. Confirmation, pl, ; 
FFT 8 55 | e 
Litt. s. 3. And fo fee that the Lord by Confirmation may change his Seigai. 
536. ory, but he cannot change the Paſſeſſion of the Land, which appears, tit, 
Confirmation, in * Littleton, where the Hate is upon Condition or char. 
ed with Rent &c. Confirmation cannot alter it, but Confirmation to 
SD particular Eſtate may enlarge it by Words oft Habendum &c. [bid, 
Br. Waſte, 4. If I Jeaſe Land to F. S. for Tears, and that he ſball not be tmpeached 
| pl a one of Waſte during the Term, and afterwards I confirm his Eſtate for Lern of 
cites it as by Life 3 yet it he does Waſte alter the Confirmation, during the Term, be 
Aſcham that ſhall not be charged in Waſte notwithſtanding the Confirmation, Per 
he ſhall be Askham; bur Loddington denied it, and Babington agreed with Lod- 
Wake ber dingron, Hill 5 H. 5. 9. a. pl. om 
now he is in of other Eſtate, and the greater Eſtate ſhall determine the leſs which is the Term, — 
Roll Rep. 183. cites 5 E. 3. 9. [according to the Opinions of Loddington and Babington] that he ſhall 
be charged in Waſte, but ſays nothing of Aſcham [as to which Brook ſeen s miſprinted ; his Oyinian 
being e contra.]J—38 Rep. 76. a. b. S. C cited by Coke Oh, J. Fn”, | 
Br. Quare 5. Where the King granted Advowſon to three in Fee ad effectum, thit 
impedit, pl. they grant over to the Nuns of Sion of the Foundation of the King, and thi 
| ah n 4 pleaded that they granted it to the Abbeſs of Hon and her Succeſſors in Fee, 
38 H. 6. 33. . | d 1 . 1 | 
S.C and did not ſay, if they were of the Foundation of the King or nit, and 
22 therefore ill; tor this Word (Effectum) is a Condition by all the Jultices, 
- 5." Bp; Confirmation, Bi. 13 ,, 
Br. Quare 6. By which he pleaged Confirmation of this Grant to three by An 
| Impedir, pl. Parliament to prove it to be without Condition, and to his Intent ti: 
H ces Confirmation tolls and takes away the Condition, and all the Juſtice 
2 C. 7 weree contra; for the Confirmation perfects the Grant in ſuch Form as it 
is, ſo that if it be conditional it remains conditional, and the Eſtate is 
not changed by the Confirmation. Contra if the Parliament had mai: 4 
JJ Ns 17 7 8 T 
7. If Leſſee for Tears, without Impeachment of Waſte, accepts a Contt- 
mation of the Land to him for his Life, the Privilege is deſtroyed. '! 
Rep. 83. b. in Lewis Bowles's Caſe, cites 28 H. 8. D. 10. b. 
Poph. 50. 8. A. infeoffed B. upon Condition. A. and B. by Deed granted 4 Rin, 
33 c charge to C. The Condition is broken, A. re- enters. C. dittrained, ant 
adjudg'd a0. A. brought Replevin. Adjudg'd that the Confirmation was good, and 
cordingly; eſpecially as the Grant and Confirmation are both by one and the fade 


= . 0 | 
| becauſe the Deed, fo that the Rent never was ſabjeC& to any Condition, and by 
Grant of A, | boa the 


> bode 4 q * . 75 „ * —_— 


Confirmation. 


the Juſtices the Rent remains good. 1 Rep. 146. b. Hill. 35 Eliz. 1 2 ps 2 
Mayow's Caſe. _ | to C. by way 


——_—_—_ dioR — | of Confir- 
arioth, — S. C. cited 10 Rep. 49. a. -S. C. cited Lane 3$. — 9 Rep. 140. a. 142, a, Cites S. C. 
0: Oo. C. 478. cites S. C. Co. Litt. 301. a. S. P. , MOOR 


9. If a Feoffee upon Condition makes a Feoffment ver, and the firſt Feof- S. E. ac- 
for confirms the Eftate of the laſt Feeffee, he thall hold the Land diſcharg- „ 
ed of the Condition, becauſe his Feoflment was made abſolutely with- Glad, 
out any Condition expreſſed in his Feoftment 3 Per Gawdy. But Pop- that /t makes 
ham denied this, as it appeareth by Littleton, Tit. Deſcents, becauſe the Eſtate 
he hath his Eſtate ſubject ro the ſame Condition, and in the ſame Man- 45% and 
ner as his Feofior hath it, into whoſoever Hands it happen to come, „ere ir was 
and there fore the Confirmation ſhall not diſcharge the Condition, but is conditional 
only to bind the Right of him Who made it, in the Poſſeſſion of him to before 9 
whom it is made, but not upon Condition. Poph. 51. Paſch. 36 Eliz. 22871 
in the Caſe of Kettle v. Maſon and Eſterby. F OT de i 7 51 9my 
10 Ita Man /eaſes Land tothe Husband and Wife, to have and to hold of Wards. 
the one Moiety tothe Husband for his Life, and the other Moicty to the Wife 

ti her Life, and the Leſſor confirms the Eftate of them both in the Land, 

to have aud to hold to them and their Heirs ; By this Confirmation, as to 

the Moiery ot the Husband, it enureth only to the Husband and his 

Heirs, for the Wife had nothing in that Moiety ; but as to the Moiety 

of the Wife, they are Fointenants, as hath been ſaid, tor the Husband 

hath ſuch an Eſtate in his Wite's Motety in her Right as is capable of 
{+ ES Wd. 7 wo 88 

11. But if ſuch a Leaſe tor Lite be made to two Men by ſeveral Moie- 

ties, and the Leſſor confirms their Eftates in Land, to have and to hold 

to them and to their Heirs, they are Tenants in Common of the Inheritance; 

lor regularly the Confirmation ſhall enure according to the Quality 

and Nature of the Eſtate which it doth enlarge and encreaſe. Co. 

| 12. A Confirmation cannot add a deſcendible Quality to one that is diſ- 

bid to take by Deſcent; Per Cur. 9 Rep. 141. b. Paſch. 10 Jac, in the 

Court of Wards, in Beaumont's Cafe. T 

13. As if Lord and Tenant are of a Carve of Land, and the Tenant 

114 has Iſſue, and is attaint of Felony, and the King pardons him, and altcr- 

on wards the Lord confirms this Eſtate of the Tenant, and the Tenant dies. 


= The Lord ſhall have the Land againſt his own Confirmation, becauſe 
and tne Confirmation cannot add to the Eſtate of the Tenant a Quality de- 
La ſcendible to him who was diſabled to take the Land by Deſcent ; Per 


Cur. 9 973 141. b. Paſch. 10 Jac. in the Court of Wards, in Beau- 
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4 1 mont's Caſe. „%% Vb 5 5 8 g 

* the 14. J. B. and his Wife being ſciſed in ſpecial Tail, Remainder 1 J. B. þ 

| ices in Fee, he alone levied a Fine to E. 6. in Fee, which Eſtate came to the 1 

1 45 it Far] ot Huntington in Fee. B. having Iſſue died. His Wife entred. The PE 

bi Farl of Huntington confirmed the Eſtate in the Wife, Habendum to her 10 

mate 6 aud the Heirs of the Body of her and her Husband; And it was ruled, that 1 
the Confirmation wrought nothing, becauſe ſhe had as great an Eſtate ae 

Confire beiore; and alſo, the Iſſues could not be made inheritable which were i 

J. 1 beſore barr'd by their Father's Fine, and the Eſtate Tail as againſt them ROW 


— — 


| lawfully given to another; Per Hobart Ch. J. Hob. 257. in pl. 340. 
4 Rent Trin. 15 Jac. cites 9 Rep. 140. Beaumont's Cale. „ 
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pine, og _ ny . - 


ied, and \ 15. It my * Diſſeiſor, or my + Tenant for Life, charge the Land witha «x jm S. 7 4 
at 40 Rent-charge in Fee, and I confirm it, I ſhall for ever afterwards hold it 529 10 


che fam? charged, becauſe I have aſſented to the Eſtate which has a Being from f Litt S. 


d by 1 luch D illeiſor Tenant for Lite, and therefore I cannot afterwards de- 529. 
ch roy it. Gilb. Treat. Ten. 
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fries v. Coĩtes 


296 Confirmation. 


(C. a) Where a Confirmation to one ſhall enure to 
another. 5 


1. IF Baron makss a Gift in Tail of his Wife's Land, rendring Rent, and 
1 afterwards they both grant the Rever/on by Fine, this bars the 
Feme of the whole; But it they had granted the Rent only by the 


Fine, then the Feme might enter after the Baron's Death; Per Caril 5 
as Brown and Walmſley vouch'd it. Mo. 91. pl. 224. Trin. 10 Fliz. 


Anon. 


Le. 243 fl. 2. A. Tenant for Life, the Remainder to B. in Jail, join in a Leaſe ty 
329. Geo- 8 S. for Life, the Remainder to T. D. for Life. A. dies. B. accepts thy 
Rent of F. S. and dies. The Iſſue of B. accepts the Rent of F. S. and ai 


S. C. it | 
was con- enters, and levies a Fine to T. NM. F. F. re-enters, and ates. FJ. D. as 1 


ceived that þjs Remainder enters. The Point was, if J. N. the Purchaſor might a 
void this Leaſe in the Remainder, or it the Acceptance of the Rent 


the Accept- 


Rent of J. 8 from A. made the Leaſe good to J. D. in the Remainder ? It was ad. 


the Leſſee judged, that the Eſtate in Remainder was good, and not to be avdiddd 


for Life, by |. N. the Purchaſor. Cro. E. 252. pl. 22. Mich. 33 & 34 Eliz. b R. 


affirms the 


Leaſe zie Jeffrey v. Coytes. 


iu Remainder, cites Liit S. 521. and ſays, that ſuch was the Opinion of Gawdy end Fenner ]. 


3. If a Leaſe be made to two, and rhe Iſſue in Tail accepts the Rent if 


one ot them, and ſaith he will accept him only for his Tenant, yet it is good 


tor both; Per Gawdy. Cro. E. 253. pl. 22. Mich. 33 & 34 Eliz. P. R. 


in Caſe of Jeffrey v. Coyre. = 


If a Man 4. If the Diſſeiſor infeoffs A. and B. and the Heirs of B. and the Diſſe- 
releaſes to ſee confirms the Eftate of B. for his Life, this thall not only extend to 

: 3 bis Companion, but to his whole Fee-timple ; becaute to many Purpe- 
| Ret, this ſes he had the whole Fee-ſimple in him, and the Confirmation ſhallbe 


enures to bim taken moſt ftrong againſt him that made ir. Co. Litt. 297. b. 
in the Re- ; | Ds 0 | | | 


mainder, becauſe he parts with his whole; and he that has but an Eftate for Life, by the Fendal Con- 


veyance cannot have the whole Fee, as is ſaid ; But if a Man confirms the Eſtate for Lite it is an Ay- 


| probation and Aſſent to thet Eſtate only, and therefore the Aſſent being no farther than to the Eſtae 


for Life, it cannot be carried to ſtrengthen the Remainder ; but if he had confirmed the Remainder, that 
had confirmed the Eſtate for Life by Implication, becauſe the Remainder cannot be without the particular 
Eſtate to ſupport it, therefore the Confirmation of the Remainder muſt imply an Aſſent to all Means 
neceſſary to ſupport it. Gilb. Treat. Ten. 41. : e „ 


5. If the Diſſeiſor makes a Leaſe for Life to A. and B. and the Diſc 
confirms the N of A. B. ſhall take Advantage thereof; for the E- 
tate of A. which was confirmed was joint with B. and in that Caſe the 
Diſſeiſee ſhall not enter into the Land and deveſt the Moiety of B. 
Co. Litt. 297. a. b. 


If Low. 6. So if there be two Diſſeiſors, and the Diſſeiſee confirms the Fat 
ms of the one without more ſaying in the Deed, ſome ſay that he ſhall not 


Eſtate to one a : FW Ie Fg, 

of the Diſ- hold his Companion out, bur ſhall hold jointly with him, for that no- 
ſeiſors, he thing was confirmed but his Eſtate, which was joint &c. Litt. S. 522. 
only bas the 5 . h 
Eſtate as be formerly bad it, which was jointly with the other Diſſeiſor; buz if he cor firms the Eſtate of 


one Diſſeiſor in the Lands to have and to hold the Lands, or his Right tu bim and to his Heirs, then ſuch | 
Diſſeiſor ſhall hold out bis oy meg. for ſuch Habendum explains the Manner of his Confirmation, . 


that. he ſhould not hold the Eſtate meerly as it is, but in a Manner more beneficial for him, thit '* 
that he ſhould hold the Poſſeſſion that he has per my & per tout to him only; for the Habendum e. 
plains the Aſſent, viz That he ſhould hold the Poſſeſſion ſole, fo that the Poſſeſſion in the whole be⸗ 
ing confirmed to him only, he has the total Right to ſuch Poſſeſſion, and therefore may hold ou! hs 
Companion. Gilb. Treat. Ten. 71, 7272 3 | 


ae We 


ä» — no —— 
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5 Confirmation. 397 
„ If a Piſſeiſor make a Leaſe for Life, reſerving the Reverlion to | 
himſ-11, and the Diſſeiſee confirms the Eſtate of the Diſſeifor, by the Con- 

Ermation made to him in the Reverſion, all the Right of him that con- 
bins is gone, as well as when he makes it to him in Remainder, and he 

cannot by bis Entry avoid the Eſtate of the Leſſee for Liſe without a- 

voiding the Eſtate of the Leſſor, which againſt his own Confirmation 

e cannot do; and it has been adjudged that if a Diſſeiſor make a Leaſe 

„Lie, and after /evy a Fine of the Reverſion, with Proclamations, and 

the 5 Years pals, ſo as the Diſſeiſee is tor the Reverſion barr'd, he ſhall 
not enter upon the Leſlee for Lite, Co. Litt. 298. a. 
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| (D. a) Where a Confirmation of Part of the Eſtate 


ſhall be a good Confirmation of the Whats. © 


1. A Parſon made a Leaſe of his Rectory for 40 Nears. The Patron Winch. 99; 
2 and Ordinary confirmed the ſame for 20 Tears immediately enſuing 


Trin. 22 
the Commencement of the Teri, and annexed the ſame in a Schedule to the 
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lac. C. B. 
| 5 . i | | 1 utton . 
: Indenture. Some held this good, but more e contra. D. 52. b. pl. 4. cites S. C. 
. pr or 1 
e 2 . . N that this 
| Confirmation ſhall ſtretch for the whole Time. 
ff 2. A Prebendary made a Leaſe for q Years, and the Biſhop Pa- Cro. E 447 bl. 
d tron of the ſaid Prebendary, and the Dean and Chapter, by their ſeveral Pl 2: Bel- Wa. 
b- Joftruments under their common Seal (reciting the ſaid Leaſe) conſirin- * 1 
1 18 ou 8 4 | 5 2 | Monde Foord. 8.0 I 
. e Dimiſſionem predittam in Forma prædicta factam for the Term of 51 Mich, 3; Wl | 
= | Jars, Et non ultra. Adjudg'd that the Confirmation, as this Caſe is, & 38 Eliz. 1% 
10 | extended to the whole Term, and the Words (tor 51 Years & non C. B. An- 
po- ultra) came too late, after ſuch Confirmation as aforeſaid; and the Dee bs 
be miſe being for 70 Years, it 18 repupnant to confirm Dimiſſionem pre- Juſtices held 
— dictam for 51 Years, it being all one as if they had confirmed the De- itrongly 
5 miſe and Term of 7o Years tor 51 Years. 5 Rep. 81. a. Paſch. 3 Eliz. hes ths 
Vile * 5 HY | 8 „ . N | dic Was 
ro CB. Foord's Caſe. TI _— 
ſtate 8 VF 5 but for 51 
that Years only, for they might confirm for all or Part, and the Confirmation ſhall not be taken larger 
cular than they have made it; but had they confirmed the Demiſe, and not ſhewn for what Time, it ſhould be 
Means e 


tle intire Term ; But when they ſay for 51 Years & non ultra, that very well qualifies What goes be- 
fore, and it ſhall not be conſtrued larger; ſed adjornarur, - Ibid. 472. (bis) pl. 34. Paſch, 33 
liz, C. B. Betford v. Ford, S. C. reſolved that the Confirmation goes to the whole Term, and can- 
rot be abridg*d by the following, Words, and Judgment accordingly.—— And. 47. pl 119. cites S. C 
& d. P. as adjudged accordingly by all the Juſtices. - : 


ſſei/e 


: ——Bendl. 238. pl. 265. S. C. Paſch. 16 Eliz. 
e El- where it was adjudged that the Confirmat ions were good for 51 Years at leaſt, and not void, becauſe 
e the the ſaid Biſhop and Dean and Chapter might ſo make their ſeveral Confirmations at their Will ſpe- 
c 5 clally. A Prebendary of Sarum's Caſe.—— Ard. 4%. pl. 119. S. C. adjudged good Confirmations, 
of 5. and that they may ſeverally confirm, and for Parcel of the ſaid Term. —— D. 338. b 339. a. pl. 43. 

. Mich. 16 & 14 Eliz S. C. adjudged good as to the 51 Years, but as to the Re duc the Court doubt- 

Eſtat ed, but Geffrey thought the Confirmation clearly void in toto. Het. 55 Hill. 3 Car. C. 3. 
If not Tomlinſon's Caſe. Hutton J. thought the Confirmation good only for the leſſer Number of Years, 
5 but Richardſon held e contra. | : ” 
| : | - 

d. 522: - | 5 3 = 

3 3. But if the Biſhop and Dean and Chapter, reciting the Leafe, had Same Diffe- 

| 4 confirmed the Land to the Leſſee fer 51 Years, this had been good enough; ws taken 
5 = For then there would not be any {ſuch Repugnancy 1n the Confirmation: = 1 
that ie, 5Rep. 81. a. Paſch. 37 Eliz. in Foord's Cate, Har. 75, 
dum ex- 5 0 Hill. 3 Car. 
hole de⸗ C.B. in Tomlinſon's Caſe, and agreed by Crooke and all the Ser 11210 
out hs 


: jeants at the Bar, and Hutton aid it 
vas a good Caſe to be conſidered and to be moy'd again. | e 


31 4. Ss 


Oo. Lit. 6. And as to the Points above, Nota a Diver//ty between a nake/ 4; 
297.4. S. P. ſent, without any Right or Intereſt; For there the Tenant who is to 


An Eſtate 7. Another Diverſity was taken between a Leaſe for Years and a Leaſs 
ol Freehold for Life; Gift in Tail, or Feoftment in Fee. For it Prebendary mk, 


veral s 37 Eliz. in Foord's Caſe. 
Co. Litt. 297. a. 
Lit S. 520. 8. And therefore if he who has Franktenement o Inheritance be dif 
He Fen ſeiſed, and confirms the Eſtate to the Ditletfor for au Hour, ic 1s good for I 
(bis ol. 34 ever. 5 Rep. 81. b. Paſch. 37 895 in Foord's Caſe. V 


Ford 5. C & 8 P. 


Words, tor a Ak we "os | 
he muſt nor Mile be one, and therefore it the Term or Demiſe be confirm'd tor an 


Addition 


Leſſor may confirm either for Part of the Term, or for Part of the Land. Co. Litt. 297. a. 


trary to the expreſs Words, be carried any farther. Gilb. Treat. Ten. 70. 


a Da tl r . 


— — yu l 


Confirmation. 


WM 


—_— — — 0 
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e 


4. So if a Leuſe be made of 20 Acres, they may confirm as to Part of 
the Land, viz. as tor one or more Acres. 5 Rep. 81. b Paſch. 37 Eli 
in Foord's Caſe. 5 Ie 

5. So they may confirm Part or all upon Condition. & Rep. $1. b. Þ,r. 

J Eliz. in Foord's Caſe. | 1 ſh, 


Or- 


fe&t a Grant by his Attornment cannot aſſent for a Time, nor wg, 
Condition, nor for Part of the Thing granted, but it thall enure to 8 
Whole abſolutely, becauſe there is only a naked Aſſent, which ag 
be qualified or apportioned ; But the Bithop, who is Patron, and the 
Dean and Chapter have az Intereſt in the Prebend and every Part there 
of; for the Patron has Jus Conterendi, and a Releaſe to the Patron et 
an Annuity in the Time of Vacation is good. 5 Rep. 81. a. b. Paſch 
37 Eliz. in Foord's Caſe. „ „ a 


pany eln Leaſe for Years, Confirmation may be of the Land (as before is {4jc) 
for Part of for a leſs Number of Years, becauſe the Years are ſeveral, though dhe 
the Estate, Demiſe or Term is one. Bur it he makes Leaſe tor Lite, or Citt in 
for that Tail, or Feoffment in Fee, and Confirmation is made cf the Land t. 
eg the Leſlee, Donee or Feotlee tor an Hour, it is good tor ever; For A 
14 wot fo... ate Of Franktenement or Inheritance is intire. 5 Rep. 81. b. Palch. 


Years be. 


Cro. E 472 
Betford v. 


8. P. but 9. If Difſeiſor makes Leaſe | for Tears of 20 Acres, the Diſſeiſce tay 
then it mult confirm all or any Part of the Land to the Leſſee, for all or ſome 0 the 
be by apt Years, and that upon or without Condition; tor though the Term or he. 


confirm the Hour, it is good tor ever, yet the Years and Acres are ſeveral, and 
Look, or therefore the Confirmation may extend to Part of them; Pari ratioue 
Demile, or if my Tenant for Lite makes a Leaſe for Years, I may confirm the 
Eſtate of the 7 1d fi f | Y 5 R | 0 3 . 4 1 
Leſſee; Land for fewer Years. 5 Rep. 81. b. 82. a. Paſch. 37 Eliz. in Foord's 
for then the Caſe. | EEO, 5 | 17 85 TS | e 


for Parcel of the Term ſhould be repugnam when the Whole was confirmed before, but the Cr. 
firmation muſt be of the Land for Part of the Term; ſo the Confirmation may be of Part of the Lind, 
if it be of 40 Acres, he may confirm 20 &c. So if Tenant for Life mike a Læaſe for 1095 Years, the 


If he confirm the Term of the Leſſee of the Diſſeiſor for ſome Part of the Years, he cannot defen 
it during the whole Term, becauſe the Term is confirmed ; and the laſt Words being derogatory 
from his own Grant muſt be rejected ; bur it he confirms the Land to the Termoy for Part of the Term and 
no longer, this is good becauſe the Party that hadRight did not tora:ly aſſent by exoreſ; Words, as he 
did in the 2 former Caſes; for if he did, no derogatory Clauſes from ſuch Aſſent could be admitted 
bur his Aſſent was originally but partial, and not to the whole Eſtate, and therefore it cannot, con- 


10. So if Tenant in Tail makes a Leaſe for 40 Years and dies, the Iſs 
in Tail may confirm all the Term or Part &c. for fewer Years. And the 
ſame Law of a Feme after che Coverture, 5 Rep. 82. a. Paſch. 37 Elis. 

in Foord's Caſe. : . - 
it When the Fate is divided, as if an Eſtate be for Life, Remains 
over, the Confirmation may be to either of them. So if Leſſce of U 
| aller 


Confirmation. EL... 


ſeitor 1or 20 Years maKes a Leaſe tos 10 Years, the Diſſeiſee may con- 
run it ro either ot them, and not to the other. Per Walmſley. Cro. 
i 472, (bis) pl. 34. Paſch. 38 Eliz, C. B. in Caſe of Betford v. 
4 TC. | 1 8 5 | | 

Foe: If the Diſſeiſor make a Gift in Tail, and the Diſſeiſee confirms S. P. h of 4 
the Eſtate of the Donee for the Life of the Donce, this Confirmation e- Leaſe for 
nures to the whole itate Tail; For a Confirmation can make no Frac- VH if the 


tion of any Eſtate to extend but to Part of the Eſtate only. Co Litt. 3 
29b. b. 


| the Land 
. | BS 3 3 3 to the 
Leſſee or Donee for an Hour, this will confirm their whole Eſtate, but ſhall not enure to the Re- 


13. It a Diſſoiſee makes a Confirmation to the Diffeiſor in Tail, or 
for any particular E/tate, this 18 a good Confirmation for ever; for the 
PDifleiſee had a Fee Simple, and the Confirmation cannot make a 
Train of his Eftate fo as to extend 70 Part of it only. Co. Litt. 
. It the Parſon makes a Leaſe for 100 Nears, the Patron and Ordi- 
' nary may confirm 50 of the Years, for they have an Intereſt and may 
charge in Time of Vacation. Co; Litt. 29% 4. 1 
15. It the Diſſeiſor makes a Giſt in Tail, the Remainder to the right 
Hire of Tenant in Tail, it the Dilſeiſce confirm the Eflate in Tail it ſhan't 
teal to the Fee Sineple; CO Lt / 8 
16 $ if the Diſſeiſor had made a Gift in Tail, the Remainder for 
Lit, the Remainder to the right Heirs of Tenant in Tail, this extends on- 
ly to the Eſtate Tail and not to the Remainder for Lite, nor to the Re- 


JJV%%C mA; ꝗ¶ů cf... wc. oo en | 
17. It a Man confirms the Diſſeiſor's Eftate for an Hour, this paſſes the Litt S. 519. 
Fee even without the Words Heirs, becauſe the Diſſeiſor has the Fee; 52% 
5 and when that Eſtate is aſſented to, the Diſſeiſee can never afterwards 

10 deltroy it. Gilb. Treat. Ten. Jo. . OR e 
the 5 . . 

ran — — — 
1016 
the 
od 


(E. a) Where a Privity is requiſite in a Confirmation. 


1. C\Onfirmation of Eſtate is not good but to him who is in Poſſeſſion, 
e Cn . Br. Avowry. pl. 48. cites 14 H. 4. 3. 38. 1 4 


ad, 4 | 2. Where a Confirmation ſhall enlarge an Kftate, there Privity is re- Co. Litt. 


IN quired, as well as in the Caſe of the Releaſe. Co. Litt. 296. 33.4. S. P. 


detent where it abridges Services, Privity is Requiſite Regularly. Co. Litt. 305. bd. 
og e 5 „„ | | | 1 
rm ac 


. as h2 


3. If there are Lord Meſne and Tenant, the Lord cannot confirm the But where 


;minted; Eſtate of Tenant to Hold of him by leſs Services, becauſe there is no Privity Were is 

It, con between them, and a Confirmation cannot make ſuch an Alteration of | Aline 
Tenures, Co. Litt. 305. b. > eee Ons 22 

. 5 Eg, 3 | E 5 5 PE 5 3 | rm the | 

2 IE ſtate of the 1/eſne to hold by leſs Services, this is good, for he is in Poſſeſſion of the Meſnalty, and 


nd the There is no other Poſſeſſion. Br. Confirmation. pl. 8. cites 14 H. 4.37. 
7 Elis. | | | 1 
1 4. If Tenant in Tail makes a Feoſſinent in Fee to the Uſe of himſelf in 
2 ce, and after eaſes it for Nears rerdring Rent and dies, the Iſſue being 
91ᷓ 10 rented Ly the Deſcent ot the Reverſion before Entry, the Eſtate tor * 
tot ; 1 Years 


nainder or Reverſion, becauſe he confirms the Land to the Leſſee or Donee only, and the Eſtate for 
Life or in Tail, and the Remainder or Reverſion are ſeveral diſtin Eftates. 5 Rep. 81. b. in 
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Confirmation. 
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theſe 2. | 


— 


Years is alſo changed into a Tenancy at Sufferance, becauſe there j, 
not any Privity between this Eftate and the Leaſe, and thereſore n 
ceptance of the Rent can confirm it. 
8. and the Notes there. . 


0 Ac. 
See 2 Roll. Remitter. (K) fl 


_ — — — — — * nth. un . = . 4 


— 


| (F. a) In what Caſes it ſhall alter the Tenures 
„ Services. e 


1. IF I lea ſe Land for Life, and after confirm the Eftate to the Tenn 
] in Fee, or in Tail, rendring the ſame Rent, now the Eſtate in the 
Rent is enlarged, becauſe the Eſtate in the Land is enlarged to the 
Tenant. Per Thorp. J. Br. Grants. pl. 13. cites 26 Aſſ. 38, 
(2.) The Lord may dimintth and abridge his Services by Confirmaticg 
made to his Tenant, but he can not increaſe a Rent or Service, or reſcrys 
new by Confirmation. Br. Confirmation. pl. 1. cites 9. H. 6. 9, per 
Babbington and Paſton. e op 
3. And by them, if a Man holds 10 Acres of his Lord by 124. 450 
one Acre by 1 d. by ſeveral Tenures, and he confirms the Eftate of the Ty. 
nant in both to hold by 4 d. this cannot make one and the ſame Foint entire 
Tenure which was two Tenures before, and if ſhall enure it thall be by 
Gift of 24. out of the 10 Acres, and 2 d. out of the one Acre, out of 
which only iſſued 1 d. betore, therefore Quære inde; and Quzre it it 
cannot enure to have 1 d. out of the one Acre and 3d. or the Whole 4d. 
out of the other 10 Acres. Ibid, VVV 
The Ld. by 4. If the Lord confirms the Eftate which the Tenant has in the Tene. 
_ confirming ments, yet the Seigniory remains 1ntire to the Lord as it was belore, 
_ doth not Litt. S. 535. 
paſs his 155 e 33 Reon HCO „ ona 1 | 
Right to the Seigniory, becauſe the Confirmation or Aſſent to that Eſtate cannot be inter. 
preced to paſs that other diſtin# Right, which is in him, fince the Aſſent to one Eſtate is no Rente 
conclude that he has 2 with the Other; but if he had releaſed all his Right, he had extingniſhed 
his Seigniory, becauſe by ſuch remitting his Right, he could not have demauded any thing. Gilb, 


Co. Litt. 5. By Confirmation of the Tenants Eſtate, a Rent Charge iſſning on! 


305. 2. ſays of the Land or Common of Paſture in other Land remain as betore. Lit. 
that ſome do & 8 e 1 


infer from 8. 536. $37. 


Sections and the next following, that a Man cannot abridge a Rent-charge or Common of Paſture by 
a Confirmation, as he may do a Rent Service in reſpect of the Privity between the Lord and Tenn! 
ſo as (they ſay) a Tenure may be abridged by a Confirmation, but not a Rent-charge or Common 


9 Rep. 142, 6. If Tenant holds of the Lord by Fealty, and 20s. Rent, and te 
B > 2 Lord by Deed confirms the Eſtate of the Tenant ro hold by 12 f. or 10d 
Caſt. — Ke. the Tenant is hereby diſcharged of all other Services. Lit 
© $238. - . N x 
Lit. S. 539. J. The Lord upon a Confirmation to the Tenant cannot reſerve #® 
R Services, as a Hawk inſtead of Rent, or Rent in lieu of a Hauk, & 
205. 4. 8. P. Sic de ſimilibus. 9 Rep. 142. a. b. Paſch. 10 Jac. in the Court ct 
accordingly, Wards, per Cur. in Beaumont's Caſe. - 
that he can- TW . Te : | 5 
not reſerve new Services upon the Confirmation, ſo long as the former Eſtate in the Tenancy co. 
tinues. The Lord may abridge the Services of his Tenant by his Confirmation, ut he cartel 
lage them or create new Services; for when he hes confirmed the Eftate by leſſer Services, Mc 
granted to the Tenant the Services that are over and above what was ſpecified in the Con-.“ 


22 2410 
ged. V 


o 
—— — = 


x 
Rn W r 


Conqueſt. 1 


ming the Eſtate to hold by leſſer Services is, by Implication, a Grant or Releaſe of Rent; for 
ers — hold by lefler Services, unleſs the reſt were releaſed 3 but it he confirms to hold by great- 
wy one w Services, this is void, becauſe this doth not amount to a new Grant from the Lord. Gilb. 
Treat. Ten. 74 eites Litt. S. 538. 539. 540. | | | 


For more of Confirmation in General See Baron and Feme, 
Eſtoppie, Exchange, Tayle, (D) and other Proper Titles. 


1 _ — — 


ö 


Conqueſt. 


— 


5 
L (A) The Effect thereof. 
by | 1, TP Raichiſes are extinguiſhed immediately on the Conqueſt, but not 
Ol the Laws of the Land without Proclamation ; And fo William 
1 the Conqueror extinguiſhed all Franehiſes in England but of Churches, 
40. which the Pope would not permit him to take, for which Reaſon they 
: tand as betore the Conqueſt, Arg. Mo. 640. pl. 918. Mich. 43 & 44 E- 
on, 2. It was agreed, that according to Calvin's Caſe, 7 Rep. 17. up- In the Caſe | 
on the Conqueſt of an Infidel Country, all the old Laws are abrogated ex 2 + 5 
oo Inflanti, and the King impoſes what Laws he pleaſes ; and in Caſe of the e by 
—_ Conqueſt of 4 Chriſtian Country, he may change them at Pleaſure, and a Conqueſt 
niſhed | point ſuch as he thinks fir; though Coke quotes no Authority for it, 4 not entirely. 
Gilb yet it was agreed, that this might be conſonant to Reaſon. Show, Parl. % gory 8 
Caſes 3 1. in Caſe of Howel v. Dutton. "> againſt 
me of Ged, and in ſuch Caſe, where the Laws are rejected or ſilent, the conquered Country hn 4 
Litt. ver d according to the Rule of natural Equity ; held per Cur. 2 Salk, 412. pl. 1. Trin. 5 W. & 
M. in B. K. Blankard v. Gandy. + e N 5 py 
ſture by 3. Where the King of England conquers a Country, it is of a diffe- 
Tenant, rent Conſideration from a new and uninhabited Country being found out 
m | by Engliſh Subjects; For in the firſt Caſe the Conqueror, by ſaving the 
— Lives of the People conquered, gains a Right and Property in ſuch People, 
and tht and conſequently may impoſe upon them what Laws he pleaſes. 
, or 16, 2 Wms's Rep. 75. cites it as ſaid by the Maſter of the Rolls, 9 Auguſt, 
Lid. 1722, to have been ſo determined by the Lords of the Privy Council, 
upon Appeal from the foreign Plantations _ | od : 
erve nes 4+ But till ſuch Laws given by the conquering Prince, the Laws and 
wh i : Cuſtoms of the conquered Country ſhall hold Place, unleſs where theſe are 
ourt © 


wntrary to our Religion, or enatt any Thing that is Malum in ſe, or are 
A, fe iy all ſuch Caſes the Laws of the conquering Country ſhall 
| Prevail, Ibid. „„ 


For more of Conqueſt in General, See other Proper Titles. 
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Conſent. 


(A) The Force thereof. 


r. IN all Caſes when any Thing execatory is created by Deed, it may 
by Conſent of all Perſons that were Parties to the Creation of i; 

by their Deed, be defeated and annull'd, and therefore it was ſaid, thy 
Warranties, Recopnizances, Rents, Charges, Annuities, Covenants, Les. 

ſes for Tears, Uſes at Common Law &c. may, by a Defeaſance made with 

the mutual Conſent of all that were Parties to the Creation of them hy 

Deed, be annulled, diſcharged, and deteated. 1 Rep. 113. Hill, 23 

Eliz. in Albany's Caſe. EE ooo: 3 . 

2. A Conſent Ex poſt facto is not of any Signification; for it cannat 

be had for Things which cannot be otherwiſe; Per Vaughan Ch f 

Mod. 312. Paſch. 22 Car. 2. in Canc. in Caſe of Fry v. Porter. * 
But though 3. The Conſent of the Heir makes good a void Deviſe. Chan, Caſes, 


it binds him- Te; Fa 
ſelf ir ſhall 209. Trin. 23 Car. 2. Ld. Cornbur * V. Middleton. 
not bind, or put a Bargain on anotber.. Arg. Ibid. FM 


But whether 4. Conſent of Remainder-man for Life though but Verbal, is bind. 


| Remainder- ing, and decreed to confirm Building Leaſes accordingly. 2 Chun. 


man in Tail 


on ſuch Con- Caſes 28. Paſch. 32 Car. 2. Sidney v. the Earl of Leiceſter. 


nat mand ED TD 1 NR To 
be decreed to confirm, Lord Chancellor would adviſe. Ibid. 


But Raym. 5. Conſent to a Trial of a Title to Land in another County than len 


$73: 00 the Land lies will not help, it being an Error, though ſuch Conſent be 
Linch. % C. Of Record; agreed per Cur. 2 Show. 98. pl. 9). Paſch. 32 Car. 2.3, 
reſolved R. Ld. Clare v. Reach. * e „„ 


by all, that the Trial was well had. 


6. A Bureeſs Ml a Corporation conſenting to be turned out from his Bu- 
geſs's Place, and the Common Council of the Corporation removing hin 
accordingly does not amount to a Reſignation, and a peremptory Mat- 
damus was granted to reſtore him. Holt's Rep. 450. Hill. 8 Aung 

B. R. The Queen v. Mayor of Glouceſter. eh 


For more of Conſent in General, See Authority, Conditions, 120 
ers, Trial, (S. a. 2) and other Proper Titles; And ſee MAXIM, 
beginning with the Word CONSENSUS. 


Conſe 


Conſequential Loſſes or Damages 


(A) Actions. In what Caſes Actions lie for conſe- 
gqiuential Loſſes or Damages. 


8 1. IF IL have a Pond, I cannot fo let it out that it ſhall drown my Neig h- A oy may 
4. bour's Land. Arg. Het. 119. cites 6 E. 4. 6. e 
th on his own Ground; bur if by making it the Water overflows his Neighbour's Ground, an Action 
by 3 . Coſe lies againſt him; Per Curiam. 8 Mod. 275. Trin. 10 Geo. 1, in Caſe of Reynolds v. 
28 ces: 5 5 5 | = 
2. Ifa Stranger drives my Cattle upon your Land, whereby they are diſs In this Caſe 
x | train'd by you, I ſhall recover againſt the Stranger for this Diſtreſs by 3 
|. | you; Per Baron Altham. Arg. Lane 67. cites 9 E. 4. 4 pale * 
N A 5 | | r 
les, am the Owner; So if I am carried by Force into the Land of B. I am not the Treſpaſſor, but he that 
carried me; Per Roll J. Sti. 65. Mich. 16 Car, B. R. Smith v. Stone. 8 
N 3. Action lies for calling one Baſtard whoſe Grandfather had Lands Cro. J. 324. 
ind. in Tail, though the Plaintiff was younge/t Sor of the Father; yet being > og 
AL, offered a Sum of Money by a Purchaſor to join in the Sale, and at- bs. R 
terwards the Purchaſor reſufing to give him any Thing by reaſon of the S. C. 
thoſe Words. Ic was held, though he has no preſent Title, yet it ap- cited per 
| _ pears he is, by a Poſſibility, inheritable ro thoſe Lands, and being of- Cur. 
when tered Money tor that Poſſibility ro join in the Aſſurance, but it being 
bo afterwards retuſed to be given him by reaſon of thoſe Words, is a pre- 
1 5 ſent Damage, and he may receive Prejudice thereby in futuro in Caſe he 
199 were to claim any Land by Deſcent. Affirmed in Error, Cro. J. 213. pl. 
6. Mich. 6 Jac. B. R. Vaughan v. Ellis. So oo ou 
4. A Smith pricks er of a Servant being on his Journey to pay S. P. per 
Bat Money for his Maſter to ſave the Penalty of a Bond, both the Maſter ON ke . 
2 and Servant may have their ſeveral Actions on the Caſe for the ſeveral 124. in S. C. 
1 Wrongs they have thereby ſuſtained ; Per Coke Ch. J. 2 Buls. 334. 
Ann Hill, 12 Jac. in Caſe of Everard v. Hopkins. * 
5. Where one is Party to a Fraud, all which follows by reaſon of that 
= Fraud, ſhall be ſaid as done by him. Arg. Cro. J. 469. Hill. 15 Jac. 
pur % eu nt nts 
7701S, 6. Action lies for threatning Workmen to maim and proſecute them, 


whereby the Maſter loſt the ſelling of his Goods, the Men nor daring 
to go on with their Work. Cro. ]. $67. pl. 4. Paſch. 18 Jac. B. R. 
Garret v. Taylor. EE ; ee rein 
J. A. contracts with B. to make an Eſtate of Bl. Acre at Mich. to B. If 
enters into Bl. Acre, A. may have an Action on the Caſe againſt C. 
lor the ſpecial Damage which may happen to him by reaſon that he is 
diſabled to perform his Contract, by reaſon of C's. Entry, and he hull 
declare Contra Pacem, but not Vi & Armis. Per Doderidge J. Godb, 
Trin. 21 Jac BR = 
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in totidem fall upon another Ipſo invito, yet an Action lies. So if a Man Shy ,; 


_ Cur. Ld. 


8. F. U 3 


At Common 13. It a Conſtable places a Dragoon where W e for him foto 
Ian, ifa do, he muſt make Satis faction for the Conſequential 
unlawtul ting Drink abo ut the Cellar &c. For ſince the placing him there is un- 


dle for idle W. 3. in Caſe of Parkhouſe v. Foſter. 


Actions (N. 
5 8 Trin. 10 W. 3. B. R. Iveſon v. Moor. 


Nan reco- to be trepanned and had a Bone taken out of his Skull. 12. Mod. 


— 


404 Conſequential Loſſes or Damages. 


8. A. breaks the Fence of B. by which Cattle get into C's. Se © 
ſhall have Cale agaiuſt A. bur not Treſpaſs. Per Roll. Stv. Pa 
Mich. 24 Car. B. R. in the Caſe of Sir A. A. Cow per v. St. John 31, 
Raym. 467. 9. Though a Man does a lawtul Thing, yer it any Damage F 
465. Trin. thereby betal another, he ſhall anſwer if he could have avoided it; - 


300 8 8 p this holds in all Civil Caſes. As if a Man lops a Tree and the Bough 


Verbis Butts and hurt another unawares. So if I have Land through which , 
River runs to your Mill, and I lop the Sallows growing on the Rirer 
fide which accidentally ep the Water ſo as your Mill is hindred, Sg it 

I am building my own Houſe, and a Piece of Timber falls on my Neigh. 

bour*s Houſe and breaks part ot it. 80 it a Man Aſſaults me, and 1% 

up my Staff to defend my ſelf and firike another in litting it up; but dis 

- otherwiſe in Criminal Caſes, tor there Actus non ſacit reum niſi mens jjr 

rea. 5 Raymond J. Arg. Raym. 422. 423. Hill. 33 and 34 Car. 

8. C. & S. P. 10. If A. beats my Horſe by which he runs on B. A. is the Treſpaſſor 
per tot, and not I. 2 Salk. 638. per Cur. Paſch. 7 W. 3. B. R. in Caſe of 
Raym. Rep, Gibbon v. Pepper. „ > ns 


12 Mod, x1, He that makes a Fire in his Field muſt ſee that it does no harm 
151 8. C. & and anſwer the Damage if it does; but if a ſudden Storm had fila 
Judges ac- which he could not ſtop it was Matter ot Evidence, and he ſhould have 
vordingly. — ſhewed it. 1 Salk, 13. pl. 4 Mich. 9 W. z. B. R. Turberiil, y, 
Carth. 425. Stamp. 3 285 . | | 
S. C. — | 1 i * 
ed. Ld. Raym. Rep. 364. S. C. adjudged by 3 Juſtices contra Turton. 
12. A. cont racted with B. to bring Timber in A's. Cart and deliver 
it in B's. Vard, twas brought in a cold Day; B. refuſed to come and 
unload ir, whereby the Horſes got Cold and 2 died 5 A. brought Action 
but could not obtain Judgment; cited per Holt Ch. J. Cumb. 481. 100. 


3. B. R. as in the Caſe of Bertue v. Bourn. 


Man does an . amages, as let. 
Act he ſhall lawful, it ſhall be taken as if the Conſtable had pur him there on put- 
be anſwera- poſe to do an unlaw ful Act. Per Holt Ch. J. 5 Mod. 430. Hill. 10 


Conſe- | 8 | 
quences of it eſpecially, whereas in the principal Caſe the Act is done with Intent that Conſequential 
Damages ſhall be done; Per Holt Ch. J. Ld. Raym. Rep. 480. Trin. 11 W. 3. in Caſe of Park- 
hurſt v. Foſter. S. C.— 12 Mod. 254. 255. Parker v. Flint. S. C. reſolved that the Conſtable ſhall | 

be anſwerable for all Damage done by the Dragoon, DDE „„ i oo Toe 


See Tit. 14. Action on Caſe for Hopping a Wayleading to his Colliery, by which 
he loſt his Cuſtomers, lies not without ſpecial Damages. Cunid. 480. 


For it is io 15, After a Recovery of Damages in Aſſault, Battery &c. no Action | 


2 _ will lie tor Conſequential Damages, As that he was atterwards torced 


vers Da- 342. Trin. 13 W. z. Fitter v. Veal. 

mages, it is 1 3 5 — = 
according to the Damages received by him, and that the Jury gave intire Satisfaction for the Battery. 
-Ibid. 543. per Cur. 1 


16. If A. enters into my Grounds, and breaks down my Wall, whit 

| keeps out the Sea; and 1 bring my Treſpats, and recover Damages, 
and I re-build my Wall, but by reaſon of the Newneſs chereot it 15 bruks 
down by a new Storm, which the old Wall would have reſiſted. Per 


Cur. the Plaintiff ſhall recover for the overflowing ot his Lands, and 
| | | 10 


— — «tt tt. 
—— * 


3 
to te-build his Wall; and the Danger of the new Wall, it there be 
any thing in that too, ma) be conſidered ; bur this t be all at once. 
Arg. 12 Mo. 543- Trin. 13 * 3. in the Caſe of Fitter v. Veal. | 

in. It is a Fundamental Principle in Law and Reaſon, that he that 
| does the hrit Wrong thall anſwer tor all Conſcquential Damages. 12 
Mod. 639 per Cur. Hill. 13 W. 3. in Cafe of Roſwell v. Prior, 

18. It oe takes another Priſouer Ly wrong, and then turns him over to 
another Officer p<vbo detains him, the firſt raker ſhall anſwer tor all the 
Conſequential Damages. Per Cur. 12 Mod. 640. Hill. 13. W. 3 in 
the Cate of Roſwell v. Prior. 15 5 
19. He that feeps Gods by Nong mult anſwer for them at his Peril 
at all Events, tor his Deteiner is the Reaſon of the Loſs. 2 Salk. 523. 
per Holt Ch. J. Trin. 2 Ann. B. R. in Caſe of Coggs v. Bernard, 
20. It A. wrong fully impriſons B. and the Gaoler detains him till ſo 6 Mod. 199. 
mach is paid, in this Caſe he who was the Priſoner ſhall have an Action rin. 3 Ann. 


— — —ñä6— — — — — — — — — 


ot falle Impriſonment againſt A. for impriſoning, and detaining him <'p ! . 
until he paid ſo much Money; and this is a taking by A. and anus e 
be illegal to uſe any unlawtul Means to oppreſs another, and A. is guilty 
of the Oppreſlion and Extortion committed by the Gaoler. 3 Salk. 

$03, in Cale of the Queen'y. Hart... : 
21. A. has a Market and Toll, and B. is coming with Goods to the 
Market, tor which, if ſold, 2% would be due, and C. hinders B. coming 
10 the Market ; the Lord of the Market may have Action becauſe of the 
Paſſbility of Damages; Per Powell J. 6 Mod. 49. Mich. 2 Anne E. R. 


in Caſe of Aſhby v. White, ) rar 
22. Where a Man does a /awful Act and a Damage reſults from ſuch But if ſuch 
Act an Action of Caſe hes and not an Action of Treſpaſs. 8 Mod. 272. Damage 


Trin. 10 Geo. 1. Reynolds v. Clerk. Could not le 
| | I. | avoided 1t 


ver Sr PD %% Wt rh e - en. 
nd Action lies. See Raym. 4835.———5So where J. S. erected a Mill dam, Part on his own Land phe Part 
5 on Land of A. and A. pulled down the Dam on his Land: by which all the Dam fell down and the Wa- 
4 8 2 bh wig wang 8 ay Sk 209. Po ; o. Hill, 34 Eliz. B. KR. Wigford v. Gill. 
W. do if A. eres a Wall, Part on his own and Part on B.'s Land, and B. pulls down th Il his 
e Land, and ſo all the Wall falls down, this is lawful. Ibid, x | FE ro oy 8 5 = 
to . VVV 7 OL 
let« 24. If a Man keeps a Beaſt of a Savage Nature, as a Lion &c. it is at 
un- his Peril to Keep him up, aud he is antwerable for all the Conſequences 
put ot his getting iooſe; Per Raymond Ch. J. Gilb. 187. Mich. 4 Geo. 2. 
10 B. R. in the Caſe of the King v. Huggins. V 
ential | For more of Conſequential Loſſes or Damages in General, See AC- 
17. tions, (B) &c. and (H) &c. and other Proper Titles. N 
Fhich a 2 2 — ps GED 0 6 what 
480. | = 
\&ion SE Re dos cob 
oc _ Conſideration. 
Battery. 8 _ „„ | 5 2 
(A) What it is; and where Neceflary. Ses Attion 

3 | | | | (of Aſſump- 
ich 1 C —_ r —̃ͥ(—bhj — — 7 Toy fir] (U) to 
mages, A onſideration is a Cauſe or Occaſion meritorious, requiring a (4) Uſes 
5 brik 15 mutual Recompence in Deed or in Law. Arg. See D. 336. b. (G 4) 


1. ber nn. 16 Eliz. in Calthorp's Cale. 
18, and 4 eee 
10 | . | 


Conſideration. 1 405 
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| Dr. Releaſe. 2 Vent. 35, Paſch. 32 Car. 2. C. B. Barker v. Keate. 
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ation. 


Conſider 


_—_— ”  —_ _  - - 
+ 


| — 8 , - | | g 0 een . 
2. An Uſe declared on a State executed needs no Conlideration; Per 
Cur. Mo. 102. pl. 247. Mich. 16 & 17 Eliz. 

3. A Conlideration is neceilary to create a Delt, otherwiſe it is Ny, 
dum Pactum. Jenk. 290. in pl. 27. 6 
But a Pto- 4. Where Debt is brought for Money due, without any Circumſtance 
m_ 3 Forbearance of Suit by the Plaintiff tor a Time, a particular Conjideratiyy 
Paululum 04g ht to be (Lewn in the Declaration. Jenk. 292. pl. 37. 

Temporis is MS, 2 | e 
no Conſideration to maintain an Aſſumpſit, for it may be the next Minute; but Prorfiiſe to forbear for 
a reaſonable Time is a good Conſide ratiou, for it is left to the Court to judge of it. Jenk. 315 71 


—— An Indebitatus Aſſumpſit Generally for 201. to pay the ſaid 20 l. will not maintain an A Umpſic 
without ſhewing ſome Conſideration. Jenk. 3 30. pl. 61. DR | 


And Baron 5. A Bond implies a Conſideration in itſelf, and therefore it was held 
Are by the Court, that a Man was not bound to diſcover what was the Con. 

ſo ruled in ſideration. Hard. 200. Trin. 13 Car. 2. in the Exchequer, Turner ; 
Chancery. Binion. | AY Rent = 5 
Thi 3 eng 

But ſee tit. Nudum Pactum (A) pl. 5. Negus v. Fettiplace. 


See tit. Uſes 6. Nudum Pactum will not raiſe an Uſe, nor can a Uſe be raiſed With- 
CT) per to- ut a Confideration 3 Agreed. Arg. Carr. 141. Mich. 18 Car. 2. C B. 


tum. 

J. If Leſſee for Life or Years aſſigns his Eftate, there needs no Conſidera. 
tion, becauſe the Aſſignee is ſubject to the ancient Fortcitures and u 
Pay ment of the Rent, and that a Loan is ſufficient to veſt an V ſe in him; 
but otherwiſe in Caſe of a Fee Simple; Per North Ch. J. Mod. 205 

8 Pl. 15. Trin. 29 Car. 2. C. B. in the Caſe of Barker v. Keate. 
2 Mod. 249. 8. A Leaſe for a Year upon no other Conſideration than reſcrving 4 Peg. 
S. C. adjud- per- corn, if it be demanded, is a ſufficient Conſideration to raiſe a U fe and 


N cout ſhall _— as a Bargain and Sale, and ſo make the Leſſee capable of z 


9. A voluntary Settlement may be ſurrendred without Conſideration, and 
ſuch Surrender may be aided in a Court of Equity, and an Agreement ſo 
to do will be decreed ; Per Lord Sommers, Ch. Prec. 69. pl. 62. Hill, 
1696. Wentworth v. Deverginy. Ss „f 


— ti. Mi. ** * 
- 


GB) Good and Valuable. 


1. D Argain and Sale, Proviſo you pay tome at a future Day 100 J. This, 
D though ſer down in Form of a Condition, is as effectual as it tor- 
mally expreſſed in the uſual Terms. Arg. Le. 6. pl. 10. Mich. 25 & 20 
Eliz. B. R. in Caſe of Stonely v. Bracebridge. el 
2. Love is not a Conſideration on which an Action may be grounded 
on a Promiſe ro pay Money, and the ſame of Friendſhip ; Per Cut. 

2 Le. 30 pl. 35. Trin. 30 Eliz. B. R. Harford v. Gardiner. 
Mo. 569. 3. A Bargain and Sale was pleaded of Land, without ſaying Pro quan 
. 777. Pecuniæ Summa, and Exception being taken thereto the Court doubted 
Eli. SR of it, and demanded of the Prothonotaries what is their Form ot Plead- 
Fiſhery. ing; and by Nelſon Ch, Prothonotary theſe Words Pro quadam Peci- 
Smith all the niæ Summa ought to be in the Pleading. Scor Prothonotary cont? 
Court were Anderſon conceived it was either Way good, but Pro quadam Pecui!z 
7 ) 8 4 Summa is the beſt ; and ſo Leonard Cuſtos Brevium conceived. And 
— Bargain & Opinion of the Juſtices was, that a Bargain and Sale for divers C1! © 
Sale in which and Confiderations is not good without a Sum of Money. And by \Wind- 
no Conſider- ham Bargain and Sale Pro quadam Pecuniz Summa, although a lon 


„ 


Conſideration. 


«es 407 
bf paid, is enough, ſor the Payment or not Payment is not traverſeable; ation of Mo- 
und by Periam, It pro quadam Pecuniæ Summa be not in the Indenture bog * 
of Bargain and Sale, yet the Payinent thereof is averrable ; and for this Han he 
Exception the Judgment was ſtaid. Le. 190. in pl. 237. Mich. 30 & 31 ought to 
liz. C. B. in Cafe of Smith v. Lane 


. ſupply it by 
Averment | 
; lor Money, and the Words (for divers Conſiderations) ſhall not be intended for Money whine Aves * 
ment; but if the Deed expreſſes for a competent Sum of Money it is ſufficient without ſhewing the 
Certainty of the Sum, and none ſhall ſay that no Money was paid; for againſt this expreſs mention in 4 
Ir the Deed no Averment nor Evidence ſhall be admitted to ſay that no Money was paid; and Judgment 170 
. accordingly. — D. 90 b pl. 8. Marg. cites it as adjudged 8 Jac. to be good, without alle ing pro "0 
* quadam Pecuniz Summa, and cites 40 Eliz. that if Hargain and Sale is found by Verdict Conſideration 1 
is intendable. ——— Bargain and Sale is not good if no Conſiderattion be. Raym. 201. Mich. 22 Car. 2. bl 
4 B. k. Guilliams v. Munington. 5 8 EE; e 8 | 
Ne 4. Other Conſiderations being but general Parlance imply nothing ex- Arg. Cart. ont 
y, cept expreſs Conſiderations were ſhewn; tor otherwiſe none ſhall be in- 158. cites 1 = 
rended ; Per Cur. Cro. E. 344. Mich. 36 & 37 Eliz. B. R. in Caſe of i = 
Lacy V. W heritone. . = | | Fs 15 | | 888 - | Ji 
5. An ye is well raiſed upon Conſideration of Blood, but the Con ſi- = 
 deration of Blood will not create a Debt, though a Deed will, without 1 
te mentioning any Conſideration. An Aſſumpſſt to pay A. his Couſin 1001. $i 
b. is void if there be no other Conſideration; The realon of the Difference (Sia 
5 is, the Land goes to the Blood, but ſo do not the Debts. Jenk. 8 1, 82. Bn 
110 in pl. 60. 1 5 . = 
Aa 6. A leſs Conſideration will ſerve to raiſe an Uſe than to 4 3-4 an Uſe; 140 
WA Per Bacon C. 2 Roll Rep. 106. Trin. 17 Jac, in Canc. in Caſe of Rey- FER 
. nolds v. Peacock. | 5 88 = 
Py. 5. The Plaintiff intitled himſelf by a Bargain and Sale in Conſideration s 
_ of certain Articles of Agreement, and does not ſay tor Money ; and tor 10 
=P that Reaſon judgment was reverſed. Freem. Rep. 344. pl. 427. cites 1 
g e,, umn 1 
N 8. A Bargain and Sale was Pro diverſis conſiderationibus generally, | ls 
I 0 and this Was admitted in Evidence to prove Money really paid, and if 430 
Kill. it be paid by one of the Bargainees it is ſufficient tor all to raiſe the Uſe yy 
1 to all. Vide if it is paid 70 one of the Bargainees if that be not good al- 18 
1 lo, Clayt 145. pl. 263. Mich. 1650. Harley v. Thompſon. En 1 
9 Coniiſee % 4 Statute extended the Land, and in Conſideration of Chan Caſes G1 
3 3000 l. received by the Conuſor, (which was the Money due on the Sta- $50, 7 1 
5 tute) the Conuſor conveyed Part ot the Lands abſolutely, and this Debt Rep. 196. pl. Wk 
leing ſatisfied by ſuch Conveyance, the Conuſee aſſigned the reſt of the 237. S. ap 
Lands to the Conuſor, this is a good and valuable Conſideration, and *ccordingly. Wt!) 
is as effectua! as if he had been a Purchaſor with Money. N. Ch. Kk. 1 BPR 
f oil. Grove, e. e N 
This, 10. Five Shillings is a valuable, but yet no equitable Conſideration for 2 Freem. 1 
if fol- a Purchaſe of Lands. Arg. Chan. Caſes 34. Mich. 15 Car. 2. in Caſe of Rep 275: PI: i 
5 &20 ==. Meow. SE FFF 85 0 * i 00 
_ 11. Loſs is as good a Conſideration for a Promiſe as Benefit or Pro= ah 430 
oundel fir, Chan. Caſes 18. Mich. 18 Car. 2. in Caſe of Underwood v. Staney. bs |, 
er Cut. 12. Marriage is a good Conſideration to make a Feme a Purchaſor; S. P. and tary 
_ per Cur. Chan. Caſes 100. Hill. 19 & 20 Car. 2. Douglas v. Wood. en a 45 f 
1 1 Rep. 106. Per Bacon C. Trin. 17 Jac. in Canc. in Caſe of Reyrell v. Peacock. - - / 1 | 10 i 
10 . Uſes (E) pl. 2 S. C. and the Notes there. — Or a voluntary Conveyance, though with Notice, as M 
Plead- the Court inclined, but perſwaded the Parties to a ree, being rear Relations. Ch R. 161. Hill. Fall 
m Pevur A, & M. Watkins v. Stevens. And ſo it is though the Wife has no Portion, and be the Set- 77 
Contra. 8 10 unequal and in Favour of the Wife ; becauſe it cannot put her in Statu quo, or un- 4 5 a 
Pecuni? . 2 : arties. 2 Wrmy's Rep. (618) Trin. 173 1. by the Maſter of the Rolls, in the Caſe of North 7-08 
Ang ut F 10 
15 (at (3 14 Wi 
/ Wind- 13. In 1 
10 Nonty 1 bf 
be 
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13. In Conſideration that one was Lound for him jor Money yy, | 
did Bargain and dell; this is no good Conſideration. Bur per Hale In 
J. 1t there be a Covenant in Conſideration of Money to convey, and 2 13 
gain and Sale purſuant to that Covenant, that will be a good Conſider 8 
Hon. Freem. Rep. 344. pl. 427. Trin. 1673. B. R. Tutthill v. * 
berts. 
14. In Purchaſes the Queſtion is not, whether the Conſideration be 
adequate, but whether it is valuable ; For it it be ſuch a Conſideration 
as will make a Defendant a Purchaſor within the Statute of Queen Elis 
and bring him within the Protection ot that Law, he ought not to be 
impeached in Equity; Per Finch K. Fin. Rep. 104. Hill. 25 Car, 2: 
in Caſe of Baſſet v. Noſworthy. N % or o owgs 
15. If one ſeals a Releaſe, or other Aſſurance, to one in Poſſſſon fit 
never ſo unequal Conſideration, it ſhall not be relieved becauſe of a new 
Title diſcovered, unleſs there be ſome ſpecial Fraud; Per Ld, Keeper 
2 Chan. Caſes 161. Paſch. 22 Car. 2. Hobert v. Hoberc a 
F. C. argu'd. 16. A Pepper Cern (in a Leaſe for a Year) it demanded, is Conſige. 
| Mod. 262. ration ſufficient for a Bargain and Sale to make the Leſſee capable of 
og; Releaſe, and ſuch Reſervation is ſufficient Conſideration to raj/e 7 U, 
8d. . | | | * /*y 
2 Mc. 249. as by Bargain and Sale. 2 Vent. 35. Paſch. 32 Car. 2. C. B. Barker y, 
_——Freem. Keate. EG | | 
Rep. 250. 
pl. 266. S. C. held accordingly. 


17. Where thete are ſevera! Conſiderations, and one is good, that 1} 
ſupport the whole Deed at Law; but it is not jo in Chancery. Arg. Ch, 
Prec. 10% „ ated; ie, ĩᷣͤ . | 

18. It an Annuity is granted by one to his Houſe-keeper, with a Bind 
for Payment ot it, and the Bond is loft, Equity will decree Payment of | 
the Annuity ; for Service is a Conſideration, and no Turpis Contractus ſlul 
be preſumed, unleſs proved. Abr. Equ. Cafes 24. pl. J. Hill. 1700. 
I p Lo r 
Gilb. Equ. 19. Though a Sum of Money is mentioned in a Deed as the Conſiders 
| Rep. 159. tion of the Grant, a Court of Equity will not ſupply any Defet# in tuck, 
S. C. in to- pong 3 | 
tidem Ver. if uo Money was paid or ſecured. See Ch. Prec. 475. pl. 298. Mich, 
bis, and 1717. Furſaker v. Robinſon. Fs 5 
ſeems (with | | a LR Ne! : OE 
many others) to be taken from a Manuſcript Copy of thoſe Reports of that great Man Mr Pooley, 
which are publiſhed under the Title of Precedents in Chancery. | 


20. Bill for Diſcovery of the Conſideration of a Promiſſory Mete jit 
2151. ſuggeſting that it was given ex turpi Cauſa to ſmorher and make 
up a Felony &c. Detendant by his Anſwer ſays that he loft ſuch a Sum 
of Money, and verily believes that it came to the Plaintiſt's Hands, ant 
that was the real Conſideration of giving the Note &c. Per Cowper (. 
the Bill muſt be diſmiſſed, for there is no Equity againſt the Deſend- 
ant, ſince he has ſworn, and it is not diſproved, that he loſt ſuch a Sun 
of Money, and verily believes that it came to the Plaintiff's Hands, 
that is a ſufficient Confideration to ſupport the Note. Bill diſmiſſed 
with Coſts. MS Rep. Mich. 4 Geo. in Canc. Guiborn v. Fellowi 
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(C) To what it ſhall extend. A 


1. FOnſideration upon one Marriage extended to the Iſſue of another Hard. 395. 
Ai Marriage. Lev. 150. Mich. 16 Car. 2. in the Exchequer. en- 7; & in the 
kins v. Keymis. 85 1 * 
2. Covenant in Conſideration of Marriage of his eldeſt Son, and a Rep. 275. 
Marriage Portion, to ſertle on him in Tail the Remainder to the 2d Son, S. C.— 
The Conſideration extends to the Remainder to the 2d Son, and the Lev. 257. 


Conveyance as to the 2d Son is not fraudulent againſt CreJitors. 2 Lev. wn N 


105. Trin. 26 Car. 2. B. R. White v. Stringer. in Chancery, 
— . 5 1 e eee 
 accordirg]y.- S. P. by Lord C. Macclesfield. And he ſaid that the Reaſon is, becauſe it may be 


very well intended that the Husband or his Parents would not have come into thls Settlement, unleſs all the 
Parties thereto had agreed to ihe Limit ation to the Brother. 2 Wms's Rep. 175. Trin. 1723. in Caſe of 
Edwards v. Ladv Warwick. | . r 


longs to the Wite, and Children by that Wife, can be eſteemed to be founded upon the Conſideration 
of that Marriage; for it is abſurd to imagine that the Friends ot the Wife ſhould be ſuppoſed as at all 
concerned about the remote Uſes of the Settlement upon Perſons to whom they are intire Strangers; 


ty offered him of providing for his other Children, as that if he thinks fic to lay hold upon it, by in- 
ſerting in the Settlement Proviſions 0. them, ſuch Proviſion ſhall never be eſteemed as fraudulent, 
and as ſuch ſer aſide in favour of Cre 


could not well be intended to have been made ro cheat a Creditor, unleſs the Perſon making it was 


_— ife was evident, that ſuch Linitation was not intended to cheat Credicors. 2 Wms's Rep. 
253. 6. C. 1 85 5 _ RE | Son gs e . | 8 
3. The Wiſe joins in opening her Fointure to let in an Incumbrance, 

and bar the Eſtate Tail to their Heirs Male by Fine, and declare the 

Ules tor ſecuring the Money borrowed, then to the Husband tor Lite, 

then tothe Wife for her Jointure, then to the Sons of them two in Tail, 

then to the Daughters in Tail. Per Ld Somers, the Conſideration of 2% 

Hat her's joining to bar her Jointure, and letting in an Incumbrance, might 

have extended to the Daughters and made them Purchaſors, had it been 

jo expreſſed in the Deed ; but tor want of that, it is only a voluntary 

Gilt of che Wiſe to the Husband, and the Eſtate to the Daughrers vo- 

luntary, and ſo a judgment Creditor be let in betore them. Ch. Prec. 

113, Trin. 1700. Ball v. Burnford. 35 Es 


his eldeft Sen, the fame was limitted to be to the eldeſt Son, and the the Mar 
Heirs of his Body, in Con/tderatioa of the Marriage * [and Marriage Por- Ibid. 
nan] Remainder to C. the 2d Sou and the Heirs of his Body, Remainder 
over, This Conſideration extends not to the 2d Son to make him a Pure 
chaſor. Chan. Prec. 224. pl. 183. Trin. 1703. Staplehill v. Bully. 


C. then eldeſt Son ot A. (B. the firſt Son being dead) and M. in Conli- E 25 4 
deration of the ſaid intended Marriage, and 6001. articled to convey the affrwedd by 
his Lite, and ſubjet? thereto to the Uſe of C. for Lije, Remainder to his Dec. 1425. 
/ Ec. Son of that Marriage in Tail Male, then to provide Portions for Ibid 257: 


Daughters, Remainder zo D. 4 Grandſon of A. and Son of another de- 7 
33. 8. 


andt her Grandſcn in Tail Male, Remainder to his own right Heirs. M. by Ld C. 
and B. died without Iiſue. On a Bill by E. ro compel a Conveyance Maccict- 
Puriuant to the Articles, all the precedent Eſtates being determined, field. 
Lord C. >:acclesheld held that if A. had the whole Intereſi in the Iſtate, 
| | 5 NM 411d 


Where there is a Marriage Portion and a Settlement, that Part of the Settlement only which be- 


And as for the Caſe of Jenkins v. Renus, the Meaning thereof is no more than this, Thata Father, 
when he makes a marriage Settlement upon one Son, has ſuch a proper, fair, and juſtifiable Opportuni- 


itors, Per Parker C.,1o Mod. 534, 535. Mich. 11 Geo. 1. in 
_ Caſe of Oſgood and Stroud. And his Lordſhip cited the Caſe of Jenkins v. Keymis, and ſajd, it 


then in Debt, and that the very Remoreneſs of the Limitation to a Brother, or to the Iſſue of an after 


4. In a Marriage Settlement made by the Father on the Marriage of BD. Ko ts bon 
gin. 


5. A. Cefty gue Truſt of Lands in Fee, on a Treaty of Marriage between This Cauſe 


ſame to ſecure 6ol. a Year to M. for her Life, and Fol. a Year to A. for LAC King, 


ceaſed Son of A. in 72:1 Male (lince dead without Iſſue, Remainder 70 K. accordingly 
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Settlement his own Iſſue, all the Remainders limited to his collateral Kindred ate 


creed a Settlement purſuant to the Articles. But then he did not look upon the Plaintiff as a my 


he was not bound to do. Aod this he took to be the State of the Caſe from the Evidence, viz, That 
the Father had a Power to charge 13001. on the Eſtate which he might depart from upon his eldeſt 


410 Conſideration. 
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and C. B. hid nettiug, he did not fee with whom he could contra 
unleſs with M. and her Friends, which would only make a good "Op 

ſideration tor B. and M. the Husbind and Wite, and their litue, but ie 

each had an Intereſt, ſo that the one could not make a Settlement With 

out the other, and that the above Limitations were made upon an J. 
greement on the Conſideration, and ſo A. Was induced to join therein 

Equity ought to decree a Performance; but ſaid he would give 10 

Coſts. 2 Wms's Rep. 245. 256. Mich. 1724. Oſgood v. Strode. 

Gib. Law 6. Where a Settlement is made by the Father or other incal jy. 
of Uſes, ceſtor, in Conſideration of the Marriage of his Son, in ſuch Caſe all the 
337 S. C. Remainders limited to his Children and their Poſterity are within the 
But Conſiderat ion of the Settlement; But when it is made by a Brother, or 


where a 1 5 
Marriage other collateral Anceſtor on his Marriage, there after the Limitations tg 


is covenatit- voluntary, and nor within the Conſiderations of the Marriage Settle. | 
ed tobe ment. Per Lord Chan. g Mod. 132. Hill. 11 Geo. in Canc. in Caſe 


made d 
che facher of Reeves v. Reeves. 
on his eldeſt ä 1 5 | Ex | 
Son's Marriage, to the Son for Life, and then to the Wife for Life, then to the //Tue of that Marriage jy 
Tail, Remainder to the fturth Son of the Flusband's Father, but the Eltate Tail is ſpent by Deith of the 
Husband and Wife without Iſſue; Upon a Bill by the Heir at Law of the 4th Son, Parker C. de. 


Volunteer, which he ſaid he muſt be if rhere was nothing more in the Caſe than the Conſideration gf 
the Marriage and Marriage Portion. But he {aid he went upon a Suppoſition that the Effat? <vas rener 
all in the Father, nor all in the Sen, ſo that neither could without the other have mace this Settlement; 
Then it might be very natural to ſuppoſe that this Part of the, Settlemenr under which the Plaintif 
claims mig bt be founded on an Agreement betzyeeu Father and Son; for the Father might naturally tell the 
Son, © I muſt provide for my other Children as well as you, and therefore unleſs you will conſent tg 
« this, I will not join with you in making rhis Settlement,” And in ſach Caſe the PlaintiF muſt rot 
be conſidered as a Volunteer, but as one claiming under the Confliderarion of the Father's doing what 


Son's Conſent to that Part of the Settlement under which the Plaintiff claims. 10 Mod, 535. Oſgood | 


v. Stroud. 2 Wms's Rep. 256, 257. Mich. 1724. S8. C. & P. 


J. A. had 4 Sons, B. C. D. and E.— B. died, and by Will beqreath:1 
10, ooo J. to C. and in Caſe he died without Heirs Male of his Body, then 
to D. and E. to be equally divided between them. Afterwards by Mar- 
riage Articles between C. and MH. it was agreed that M. ſhould convey the 
Inheritance of Lands in S. to C. and M. for Life, Remainder to the 1/ 
Sc. Son in Tail Male, Remainder to C. in Fee. In Conſideration where. 
of C. covenanted to purchaſe and ſettle 2501. a Year on himſelf and Ill. fir 
Life, Remainder to the firſt Oc. Son in Tail Male c. Remainder 70 J. 
for Life, Remainder to the 1/t Cc. Son of D. Remainder ta E as belore 
to D. The Marriage took Effect. C. died without Iflue Male, and 
without having made any Settlement, and deviſed all his real and per- 
ſonal Eſtate to M. (whom he made Executor) charging the ſame with 
Portions for his Daughters. On a Bill by D. and E. for a ſpecifick Ex- | 
ecution, Lord C. King decreed the ſame, there being no Creditor to be 
hurt, and Aſſets being admitted, and would not put them to bring Co- 
venant in the Truſtees Names for Recovery of Damages, it being un- 
certain who would be the Perſon intitled to them. And his Lordſh 
obſerved that C. might be induced to covenant as before, to make 4- 
mends to D. and E. for what was intended them by B.'s Will, but could 
not take Place, being a void Limitation. 2 W ms's Rep. (594) Tm. 
11730] 1731. Vernon v. Vernon. 
8. A. in Conſideration of 60001, Portion with M. by Marriage Arti- 
cles, covenanted with Truftees to lay out within one Near after the Mar- 
riage the ſaid 60001. and to make it up 30,0001. in the Purchaſe of Landi 
ro be ſettled on A. for Life, Remainder to Truſtees to preſerve &c. Ke. 
mainder for /o much as would amount to $000l. a Yor to A. for a Fil 


{its 


— CO 


Conſideration. 
ture, Remainder of the whole to the firſt Sc. Son of the Marriage in Tail 
%% Kc. Remainder 70 Truſtees for 500 Nears to raiſe Daughters Por- 
tions, Remainder 70 A. his Heirs and Aſſigns for ever. But if no Daug h- 
ors, then the Term to ceaſe for the Benefit of A. his Heirs and Aſſigns for 
wir, It was inliſted tor Defendant, that Plaintiff was not privy to any of 
e Conſiderations in the Covenant, and ſo could not compel M. to lay the 
20,000 J. out tor his Benefir, Bur if he could, that the 1800 l. a Year 
Lande deſcended to him, ought to be taken as a full Satisfaffion, But 
this Point was decreed at the Rolls tor the Plaintiff; and Lord C. 
Talbot, upon the Cauſe coming on before him, ſaid that the Intent 
ſeem'd to be, that the 30,000 I. ſhould at all Events be laid out in 
Land, the Produce whereof was to be ſecured to the Iſſue of the Mar- 
riaze, who in this Caſe muſt have taken as Purchaſors; But as to the 
Remainder in Fee he did not think that the looking upon A. either as 
a Purchaſor of it or not will vary the Caſe; ſince, had the Covenant 
been lilent, the Remainder muſt have returned to the Perſon trom whom 
che Eſtate moved, and thought it quite the ſame whether he is conſidered 
as a Purchaſor or as a Volunteer, the Diſpute not being between the Heir 
and a 34 Perſon, but between the 2 Repreſentatives of A. the one of his 
real, and the other of his perſonal E/tate, the Heir's being but a Volun- 
ter, in regard to his Anceſtor, will not exclude him from the Aid of 
this Court. And decreed the 30,009 J. to be as real Eſtate, and the 
Plaintiff, though only a collateral Heir, to have the Benefit ot ir. Sel, 
Ch. Caſes, in Ld Talbot's Time. 80. 89, go. Paſch. 1735. Lechmere 
CHEE =_RS UT 886 _ 
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| (D) Where there are ſeveral which ſhall be preferred. 


1. A Covenant to ſtand ſeiſed was in Conſideration of Marriage and P. 146. a 

T Money the Conſideration of Marriage thall be preferred; Per pl. 68. Paſch. 
Plowden. Mo. 93. in pl. 231. Paſch. 12 Eliz. cites it as ſaid by 4 & 5P. & 
Plowden to have been adjudged in Villers's Caſe, bur ſaid it was per M. Villers 

Ignem. 7 Oo ge of 3 


Zw. i i EE . Bend]. 39. 
pl 72. 8. C. — If an Uſe be declared on a Covenant to ſtand ſeiſed on Conſideration of Marriage and 
fon ge 


* 


the principal Conſideration in the Intention of the Parties, and the Money is acceſſary only, which 


in the Court of Wards, 36 Eliz. in a Caſe of Smith and Littleton, 


2. Where there are two Conſiderations, and one is good and one is not 
gd; if that which is good be proved it is jufficient, and though he fails 
in the Proof of the other it is not material, becauſe it was tn vain to 
all:ge it, and it is as if it had not been alleged, Cro. J. 127. pl. 19. 
J „ nn es 5 
3. If there be a double Conſideration alleged for a Promiſe, if one is 
god and the other not, yet an Action will lie on the Promiſe that is bro- 
ken which was grounded upon theſe Conſiderations. Sty. 280. Trin. 
1651. B. R. in Caſe of Shan v. Bilby. e „ 


For more of Conſideration in General, See Actions (Q) (V. 2) to 
(X) Ales (G. 4) &c. and other Proper Titles. 


Con- 


v. Beaumont, 


ey, no Uſe ſhall. ariſe without Marriage though the Money was paid, becauſe the Marriage is 


attends the Marriage; per Cur. Mo. 102. pl. 247. Mich. 16 & 17 Eliz.———Cro; f. 624 pl. J. 
Mich, 19 Jac. B. K. Arg. S P. & Ibid. 625. Cites a Caſe ſo reſolyed, and Decree made accordingly 
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PN 5 1. Onſpiracy againſt Baron and Feme and a third Perſon, becauſe they 
2166.(L)a © 


3 abated. Br. Conſpiracy, pl. 14. cites 38 E. 3. 3. 


band and | 


Br, Chal- 2. In Aſſiſe againſt two who pleaded ſeverally, the one took the Tenancy 


| Firzh. Chal. ed that he might be ſworn, and the Court refuſed it; tor by this Means 
| —_ pl. they ſhall take divers Aſſiſes upon one Original, which they cannot; Per 
556 * Stouffe, if He who challenges and the Plaintiff are of one Aſſent ts ouft the 


arms pn 3. One only cannct be a Conſpirator; Per Gaſcoign clearly in the wriuen 
_ againſt two | 7 oolf f by 
— — pleaded Book. Bro. Conſpiracy, pl. 12. cites 8 H. 4. 12, 13. 


to go together again and to be better adviſed, and ſo they did; for one only cannot conſpire, and then 
they found both Guilty, quod nota, Br. Conſpiracy, pl. 15. cites 11 H. 4.2. bw 


cation, pl. 1; the Plaintiff, by which he was indicted and arraigned and lawful | 
. N. B. acquitted &c. and the one ſaid that the Wedneſday &c. he was Furor ative | 
115 (6) &deffions to inquire for the King, and informed his Company that the Plainif 


afterwards Conſpiracy does not lie againſt the Indictors, bur againſt the Procurets, 
Charged diſcharged before Verdict, yet it was well to inform the Company, and 
He who 5. Conſpiracy againſt two by which the Plaintiſ was indicted of tht 


comes into Murder of F. N. the one - Ang Defendant's ſaid, that he ſaw the Plumif 
 Courtand / the {aid F. N. ſuch 4 


Conſpiracy. 


(A) What 6 


by Conſpiracy cauſed NM. Z. to bring Writ againſt him, becauſe be 
ee " 3 would not infuff rus of his Land, by which he was taken and ky 
of Conſpira- ſoned, and acquitted ; and becauſe this Matter is no Conſpi racy (for 
cy tor in. then every Man of the Law who gives Counſel ſhould be a Confpirator, 
dicting him and alſo it is doubted if the Baron and Feme may conſpire) the \V ric was 


Wite, becauſe they are but one Perſon; bur againſt Husband and Wife and a 3d Perſon ir well lie; 


— The Engliſh Editions cite S. C. and the new Edition cites Stamf, 174. 


lenge, pl. 
134. cites 
§. C. 


ob one Parcel to himſelt, and challenged a Juror, and his Challenge tound 
and he ouſted ; and the other ſuid, that he did ut challenge him, and pray- 


other of his Advantages this might be in Caſe adjudged a Conſpiracy; 
Quære, How &c. 39 Aſſ. 114. _ 


Not Guilty, and the Jury found the one Guilty and acquitted the other, by which the Court adviſed them 


Br. Juſtifi- 4, Conſpiracy againſt two, that they the Monday &c. conſpired io in- 


1. cites 8. C. 


Ibis 05 it had done Felony, and after, before Verdict, he was removed ab eis, ana 
ALT? they proceeded and indicted the Plaintiff &c. Judgment ſi Actio &c. For 


he conſpires 


he may be and the beſt Opinion was that it was a good Plea; tor though he Wi 


5 i of the Aci of the Court ſhall not Prejudice the Party, and allo he need not to 


Conſpiracy. traverſe the Day as above. Br. Conſpiracy, pl. 1. cites 20 H. 6.5: 


cen ö Day; and after the ſame Day that rhe Conte 
Felonics, TAcCy is ſuppoſed the Defendant came to E. where the Seſſions of the = 
and is u, held, and informed ſuch a Fuſtice of Peace of the Matter, and bes, 
ſwornto he was Lay he required ſuch a Clerk to write his Information, u did i ; 
give Evi- hich Information #s the ſame Conſpiracy &c. Judgment ſi Actio, #" 


ce us held no Plea, becauſe it was pleaded by one, where the Conſp:r*) Wa 


the [ur 2 74 
3 Poſed by two cannot be a Conſpiracy by one ou, nor e contra by wi 


chargeable pleaded it for both the Delendants; and rhe beſt Opinion was chat 15 
in Conſpira- : | ; 


4 


Plea is not good, for it is no Conſpi — 5 1 
i n | LTACY . ” 1 — ; 1 | 
Men are {worn to the King in Lo Yo. tor he did bur his Duty; tor ©» F. N. B. | - 
” 3 s to diſcover Felon 5 Wil. 
and in every Seſſions Proclamarion is les and Treaſons 15. (E) . 
nies and Treaſons, and allo C ion is made to make Information of Fel 1 nf 
leaff ot he Matte 3 Conſpiracy is by Communication b . rape Jeng | 
at eaſt ot the Matter to have the Party 1 4 o ¹ eeen to (d) cites 27 0 
ſea; and here was not any ſuch Communication b. . of a Will prepen- Af. 12. 37 itt 
24 . | 0 1 — | N 
to the juſtices. Br. Conſpiracy, pl. 4 cites yt ” a ay made 175 5 by "A 
| 3 2 | 4 , 4. 19. " 1 
gal gr indiet an Innocent 7. nd Agreement between two or mor Wl 
peat ; in 1nnocent falſely and malicioufly of x bog more to ap- Hawk. Pl. C. ak! 
ue . an Le org pr or appealed; and aft Ramen. Fogg" accor= 159. 2 = 
AW * acguii e che V erdict : | 5 | ar e art ' is Cites 3. nlt. 1 
| the Accurac of that Deſcription of | 3 55 . | he cannot kk 
N * cription of Conſpiracy, and gives his Reaſons to the Sat but queſtion ll 
e A Conſpiracy | 5 98 8 | = 
: user, e e bs 5 1 95 ioſ% otherwiſe it will not be "nt 
* enwav ! 573 roved; For it 5 = 
5 on the 1 gow ay be robbed by B. and He 3 ; A _ A. Travelling 5 
i ak F * h tound Nor Guilty, Action of e arty 5 * 
2 and 5 My J. >. was falſely accuſed he was _ oh or lie 1 
n er Coke Ch 1 he ron J. S. to be the Robber, vb 1 ut 
Ie 1 Cn. J. and THE 1 * 7 Was J 
les Mich, 11 Jac. in the Star- Ch e Lord Chancellor. Godb. 206. pl. 293 1 
Pn HI peak properly) lies only tor p eur; „„ wv 
ne) b 5 Een or Felony, 25 Life xp be a Man to be in- Ibid. ſays, «| 
1 Ld. Ray m. Rep 379. Mich. 10 W. 3. i e Per Holt Ch. J. that Treby 4. 
* FE CT Ts 3. in Cale of Savil v. Roberts, Ch. ] was of N 
a 5 5 e eee eee 1 
Calls 0. < 3 i RE pinion in —_ 
9. Several People may 1 3 - CB. 0 
pet * 8 2ople may lawſully meet and co 8 eY 1 
Perſon; otherwiſe. | FOES conſult to proſec 5 N 
| the |] _ is indict 1 a n one that is innocent, Rivbs ag rh 2 N = 
Ee | compleart and conſummat Ott N be done in Proſecution of it, 10 and per Cur. Will! 
de to charge a Temporal e Otience ot itſelf; and whether the Conf RO 0 
rien is the fame Thi PRO Eccliſiaflica! Offence on an innocent P piracy the Falſa, bl 
- 55 Thing; Agrecd per Cur. 1 Salk. 1 5 Perſon, it co ſpiring — 
. Queen v. Beit & al'. e 74. Trin. 3 Anne B. R. 1e chirge 100 
d them . | 3 „ Ba, and N 
1d then Falſchood before the Party is acqui | 33 | : . Idictment «008 
| tar Caſs beine arty is acquitted at ic: ban” Cale" 1 3 e eee WY | 
C0 ba ene i" 
Nepia a Bawdy-hoof, otion, and that they would no more e TO eee Iffence too frequent 15 
r A. the . 2 - | N * 
aint = EO = 8 5 NN 
ce. Fol ; (B) In what Caſes it hes. = 
he Was . 50 tun or mor FFVFFC og . . 9 
nore conſpi e 3 . ng 
ny, aud a a5 faves oP 1 another, and afterwards the Conſpi- Bridgm. of 
| 4111 2 * 1 ey CON pire no VV . 3372 ; bode 8 it 1:49. 
5 N agalnſt them | * . - MN : S8 TIC ot Con! Ir: "0 Mich. I 1 
of tht it upo ho becauſe it cannot be intended malitt: 5 F024 lies ac. in & e 310000 
Fr A n their Oaths and that with others beſid ee becauſe they do 00 A 1 7 Nu 
Plain. eas ot the Cr 3 xel1des themſelves. Stamtt - HOURS 249k 
| | own, 173. a. (P) lib s. Stamtord White, cir 1 
e Conſpi- Mich. » H 4 LETS 1Þ. 3. cap. 12. cites Paſch W e A 
. | . » 27. Mich 8 H 6 & 4" Alchn. 21 E. 3 18. 8. . 
the Peace 2, J. and T. w N 5 4 „ 27 All. Fitzh. Conſpiracy | | 
go 2 denen them e . that they by f ale Allianc; ices 
ho did u; var thereof arr; Avers Perſons zo init H. of the Death if | 
| arwned and the 4 . ä 41 cf IW. and. 
ctio, af fed the laſt 7: „and the. one ſaid, that this H. who kill: 
N | rim and went quit, and the ſai . who killed M. juſti- 
10 ac) |" i tech and arraipn 58 2½, and the {aid J. and T. who were indic 
which te ſited ; tor eie it eee by Judgment, notwithſtanding that 1 2 
> chat the appeared that H. did the Fat}, viz. Killed W ba * 
Plc 5 N 1 and it 


14 


17  IEEEY 


* — 


1 = Conſpiracy. 5 


8 i Ne ww” 


is not for F. and T. to know if it was lawfu'ly done or net, otherciſc it 4 
| where the Party is acquitted that he did na av the Fact ; but otherwiſe it 5 
| here, quod Nota. Br. Conſpiracy, pl. 26. cites 22 Atl. 7). ED 
3. And alſo where 4 Man kills ancther Se deſerdendo it ſhall nt by ix. 

| | quired of the Abettors ; tor it was lawtul to procure him to be indicted 
tor he did the Fatt, Ibid. 2 
And fo ſee where a Man fils Man Se defendendo, and is ſo acquiz. 
ted, or kills rhe Thief ia arreſting him, and juſtifies it upon Arraigument 
upon Indlili ment, and fo goes quit, ſuch Perſon ſhall not have Wrir g 
＋ | 15 Conſpiracy; for he did the Act, and it is not incumbent on the other to 
conteſs in Judgment, if it be Felony or not; but where the Party is ac. 
4 quirted, that he did not do the Act, there Conſpiracy lies, and ſo ſee g 
Diverſity where he did the Aci and where not. Ibid. 
1 F. A Man fhall not have Writ of Conſpiracy againſt Husband an 
| Wife for indicting him of Felony, becauſe they are but one Perſon ; but 
Tl againſt Husband and Wife and a third Perſon it well lies, F. N. B. 

| „„ OD] , e ET TSS: 
= 8 Br. Action 6. Conſpiracy was brought, becauſe the Defendant ſuch a Day, 7,» 
| ſur le Caſe, and Place, by Conſpiration, cauſed certain Furors to preſent, that 20 Agr 
\ | pl. 23. cites ere given to the Plaintiff, Prior of &, and bis Succeſſors, to find a Priift y 
| Os F NEH 116, haunt in ſuch a Place, which they did not do, by which the Land was jj 
q EE (H) cites Jed into the Hands of the King by the Eſcheator ſuch a Day and Year, ay 
8. C. remained in his Hands till the Plaiatiff ſued it out Ec. to the Dajyaze f 
300 J. the Defendant demanded Oyer of the Record of the Indiftment, & non 
allocarur. And there it was faid, that it is a good Plea to ſay that the 
Manor was not ſeiſed &c. and there by the beſt Opinion this is no Cauſe 
tor the King to ſeiſe; tor it is not found that it is held of the King, 
and alſo the Donor may have Ceſſavit, and nothing is mentioned there cf 
Mortmain; for it may be before the Statute, and there by the beſt Oyj. 
pion becauſe the King had ſeiſed without Cauſe, this Action does not fo 

ö Br. DCERER_TMDMpOST#HMRFTH EET 
F. NB. J. Where the Plaintiff is non-ſuited after Declaration in Appeal, the 
114.(E) in Detendant ſhall be arraigned upon the Appeal, and therefore there if he 
rhe Bogen be acquitted he ſhall not have Conſpiracy ; for there the Acquittal was 
Fan. Meg. upon the Appeal, and not upon the Inditmear. Br, Confpirucy, pl. 2 


cis .. ap 48 

of the Eng- 5 5 * „ ; | 
liſh Editions, ſays Note, that this Cafe proves that Confpiracy lies as well upon Appeal as an Indict. 
| ment, for he is arraigned upon the Appeal, cites Stamford 192. viz. indicted at the King's ſuit, 19 k. 
1 „ Firzh. Conſpiracy, 12. 5 E. 3. Fitzh. ibid. . = 1 


LO | 


_ F.N.B.114 8. But where he is nonſuited before Declaration, there the Party fhall 
=— --- (E S. P. be arraigned upon the Indictment, and therefore there it he be acquitted 
=: FO he ſhall have Conſpiracy ; note the Divertity. Br. Conſpiracy, pl. 2 
ICI ERESS Cori. 
9. And by the beſt Opinion, where the Defendant betakes himelf t. 
bis Clergy after the Inqueſt charged and before the Verdict, or, betakes hin 
to his Clergy at the Commencement be ſhall not have Conſpiracy ; #! 
mention of the Clergy ſhall be made in the Record, and then he does 
not ſuffer Verdict upon his Arraigament; by the beſt Opinion, aud 
therefore it ſeems that Conſpiracy does not lie but where Verdict has leu 
given upon the Principal; and it was held that the Writ was not good, 
| becauſe there is no mention that the Principal was Tmpriſoned, q% 
Nora. Br. Conſpiracy, pL 2, cites 33 H. 6. [1] and 34 H. 6.9. 
= 10. In divers Caſes 4 Man hall make another to be Inditted, and qi 
[| 8 does not lie. Br. Conſpiracy, pl. 4. cites 35 H. 14 f 
| rior. e 
11. As where a Man is robbed, and the Vill adjoining, by Reaſon & , 
Hus and Cry, makes purſuit and takes 4 Man, and carries him to G0 . 


WM 


„ 
— —— 


* 2 y 4 4 pa r 


* — = _= 4 ( 
— "IN » 


_ Conſpiracy, 441 


= 


hieß he is Indiffed, Conſpiracy does not lie. Br. DIFAacy 
4 cites 35 H. 6. 14 per Priſot. : „ FINE 22 
12. S where a Coroner ſits ſuper viſum Corporis & it cannot be found Conſpiracy 
coli killed the Man, there it it ſvall be enquired of the firſt Finders, and _— 
they mall be taken by it, and if zhey ſay that I. N. did the Murder by _ : 
ieh he is Indified and after acquitted, Conſpiracy does not bs . G7 fla 
choſe Perſons were compelled by the Law, Quære inde. Ibid. N but againſt 


a Witneſs, 


oh 
1 
i 
ill 
1 
1 
! 
\' 
a 


| Reſolved in the Star Chamber. 12 Rep. 23. Paſch. 5 Jac. Loyd v. Barker. "pl 
| | : 1 | FR” 4 : RT OR ; | it 
13. If to conſpire to indif} me, and do not indi& me Action of Con- 1 
1 ſpiracy does not lie. Br. Champerty, pl. 9. cites 9 H. 7. 18. pet 1 
Keble. 5 JJ 1 [| 
q 14. If a Felon be pardoned by Parliament, and he pleads not Guilty he F. N. B. 119, i 
Ut hall not have Writ of Conſpiracy; tor the Felony was gone before by {EP io 
8. ile Pardon. Br. Corone. pl. 204. cites F. N. B. Conſpiracy. V it 
15. A Writ of Conſpiracy lieth where 2, 3, or more Perſons of Ma- ; Iaſt 143. a 
ar | lice and Covin do conſpire and deviſe to indict any Perſon falſely, and pt. 66. in iſ 
res N who is ſo indicted is acquitted, now he ſhall have this Merv are) 1 
: | Writ ot Conſpiracy againſt them who ſo indicted him. F. N. B. (D) Party is law- ö wi 
nd | ted by the Verdict of 12 Men.——— But Serjeant Hawkins in his Pleas of the Crown + Lid. 15 io 
8285 | 190. cap 72. very much Queſtions its being requiſite that there be a lawful Acquittal, and fa 1 . 4 
0 ir is certain that an Acquittal by Verdict is not always neceſſary to maintain ſuch a I xit for it ears 9 
non dy the Regiſter itſelf, that where one brought ſuch a Writ in the uſual Form having it 15 hi il 
the Words Quouſque acquietatus fuiſſet &c. againſt one who had been Nonſuited in ee 1 * | 
zuſe of Felony brought againſt him, his Writ was abated becauſe ſuch a Nonſuit would not make al obo | 
vt Words quouſque acquietatus fuiſſet, and yet he afterwards brought a new Writ wherein be uſed Ye V, a Ml 
* 5 N _ of 8 and recovered; And why may not a new Writ as her | 
Cl med in any orttier which 1 EFT it 19 
1 * + - wg . 8 4 OY FORO 0 as much within the Miſchief” of the Statute as tals. Hawk, 1 
1 16. But the Writ lieth againſt two P erſons at the leaſt who do ſo con- But where 1 
, the fire ; For if one Perſon of Malice and falſe Imagination do labour, and 4% ud B. 1 
if he cauſe another falſly to be indicted, the Party who is fo indicted "ſhall ay 2 . 
; . : ene Dave aWr 0 of Conſpiracy &c. bur an Action upon the Caſe bs red |. 8. "vi 
pl. 2. gainſt him who ſo cauſed him  talſely to be indicted. F. N. B. 114. to be LE 4 
(D). . 5 mT | | e * dicted of FW 
5 1 C Pelony, Re- FN. 
Indi, N ou — 5 aur are ove of em: altboogh it was faid chat for Conſpiracy | 3ſt 
T . o Deas od pla woe x 
ty ſhall - 17. If two eonſpite to cauſe a Man to ſue an Appeal againſt another of Ibid, in 1 
quitted «long vo Murder, without any Indittment taken or found thereof, and af- the Marg. = 
þ pl. 2 4 : the Defendant ts acquitted by Verdict, he ſhall not have a W rit Englith Edi = 
7 dy the > Aa __ thoſe who conſp "ey Appeal him; becauſe that tions cites po El. 
ma «ſs : Starare Weſtm. 2. cap. 12. Quia multi per malitiam &c. it ſhall 5 E. 3. Con- 1 
kes bin Wl 65 enquired of Abetters, if he be not indicted thereof; and if they be Pac 22. bl! 
Y 3 tor ai * he ſhall have Scire facias againſt them out of the ſame Court 0 13 E. 3. lh 
he does where he is acquitted, to anſwer him his Damages. F. N. B. 114. : 7 N 
7. . do 5 TO „ SS clin the - 5 
has Vi mt be inquired 3 . bettors ſhall 1000 
wt be inguired of but eubere the Abet ment is ſound 8 3 1 % 
5 40 ka good Reply in Conſpiracy. noun wr I OY OTC "pul 
f | | 1460008 
*y - Fs 
6. 9- 18. And ſo if he be Von, . 5 | 3 | „ 
2 ad jf 8 o if he be Nonſcuited in any ſuch Appeal, where there is not Nor ſhall {881 
4 Ml Hament, the Petendanr thall have a Writ of Conſpiracy alter the 2." 4 "el 
* ſuit or after the Acquittal. F. N. B. 114. (G.) 1 HOY MM 
/ | | | | | | | | - 008 
aſon f h a"pealed, a f 4223 5. 8 = dicted or Wi 
Ji Riker? and arraigned and acquitted on the Appeal. 33 H.6. 2. yet Note; a Monk <vas appealed of” i 


en and Acc witted ; he and his Abbot ſhall have a Writ of Conſpiracy though he was acquiited by 
| Verdict 
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Abetters. 


1. K. 


ven Notes fore any Mayor, Bailiff of any City or Borough, who have Goal delivery 


HI. 8. 2. 12. that Acquittal diſcharges him & of the Felony, Bur a Writ of Con. 
E 4. 17. 7 ſpiracy does not lie againſt the Indictors [themielves]! &c. F. N. B. 
= 4 4.81 115. ( (CC). 1 „ 


It ſeems ſuf. 23. The juſtices ot Goal delivery arraigned a Priſoner within the 
Writ be de- 
livered to ; / eggs | | : | 
| the Sheriff, ceed aud acquit him, he ſhall have Conſpiracy, although he was not 
V ho opens acquitted nor diſcharged of the Appeal. F. N. B. 115. (1H). 


it and reads 


| Kelw. 2t.a. 24. If a Man be indifed or appealed of Treaſon or Felony, or a Treſpaſ 


for ſuch Action is expreſly given thereby. 


— 


Con ſpiracy. = 


Verdict &c. 24 E. 3. 73. The Reaſon is, for though the Abbat, though not Party, ſhall have 

Scire facias for the Default of the Party on the Original. F. N. 6 114 () in the new Note ae 
(a) bid. in the new Notes there (b) ſays ſee 13 E 3. Conſpiracy, 25. 17 E. 2. ibid. 26. * 
tio, becauſe the Writ is given on a Noaſuit in Appeal, and for that there is an I :quiry of the 


19. If the Action be brought againſt divers, and 2-1! but one are gc. 
quitted, the Action fails. 28 Aff. 12. So it all but one are diſcharged 

by Matter in Law. F. N. B. 114. (D.) in the Marg. 
Ibid. in he 20. He who comes into Court, and dilcoicrs Felonies, and is Sor 
new Notes 0 give Evidence to the Jury, is not chargeable in Conſpiracy, F. N. 
there (d) E | e 5 e 
Cites 27 Al. B. 1. EJ 


2. 37 Af. 12. and 35 H. 8. 15. 


wid. in the 21. A Man ſhall have a Writ of Conſpiracy upon an Indi ment ty. 


rhere (2) within the City or Borough, if he be acquitted before them &c. Por 


ſays ſee 27 


3. 47 21. * 5 
4 1. and 8 H. 4.——* [$0 is the French Edition.] 


22 Conſpiracy againſt two, one is Attained, the other makes Default, 
Judgment ſhall be againſt him. 24 E. 3. 34. but Quzre by Stamford 
174. lor 2) E. 3. it is holden that one thall not Anſwer without the 


Other. F. N. B. 115. (F.) Marg. = 


ficient if the ar, rohere an Appeal is depending againſt the ſame Priſoner for the 
ſame Murder, which they know, [is ſhewn to them] and yet they pra. 


it to the Juſtices; but if they have no Notice it is clearly no Plea. Ibid, in the new Notes there (b) 


b. pl. 5. Hill. done in @ foreign County &c. it he be acquit thereof, he ſhall have a Con- 
12 5 * ſpiracy againſt him who procured him to be indicted or appealed, and 
ee 8. © che {hall recover treble Damages by the Writ pox the Statute of 8 H. 6. cap, 
Court held, 186. F. N. B. 115. (I). | e N 85 | 
"that he _ 2 3 | | 

who would have Advantage upon this Statute, ought to have Action on his Caſe on the ſame Statute; 


25. If a Man be indiGed of Felony or Treaſon where there is not any ſuc 

Place within the County, he ſhall have Conſpiracy, and recover his Du. 

mages againſt the Abertors, or Procurers, or Conſpirators, by the Su- 
mtute of 18 H. 6. cap. 12. F. N. B. 115. (K). on nn 
Finch. 306. 26. There are divers Writs of Conſpiracy grounded upon Deſceit, and 
cap. 15. S. P. Treſpaſs done unto the Party, which are properly Actions of Treſpaſs uit 
_____ theCaſe; As if two Men do conſpire to indict another Man becauſe he 
did not arreſt a Felon, who paſſed by rhe Town of N. and {tor this) 

they cauſed him to be indicted and amerced in the Leet of K. and F. 

and took and impriſoned him tor that Amercement until he be acguit 

ted in the ſaid Leet. F. N. B. 116. (A). 5 

Finch 306. 27. And if Men ſay and affirm unto A. that he has Right unto ſuch 
cap 15.8. P. Land, and procure him to ſue againſt B. who is Tenant of that Land 
5 1 — 2 &c. by which B. is compelled to fell other Lands tor the Defence d. 
Wo 255 this Land &c. now he thall have an Action againſt thoſe who procured 
Notesthere Or conſpired to cauſe A. to bring his Action &c. F. N. B. 11. (5) 
a ſays, dee No | 85 | | 
2 38 E. 3. 3. and that he ought to ſnew in his Writ who ſurd the Action. 


8. And 


n Ad. 


— — 6 
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28. And it 2 Men procure one to be indicted for hunting in another's Finch 306. 

Park, for whic 


h he is taken, impriſoned, and put to Charges, until he ©P- 25: 8. P. 
has acquitted himſelt of the Treſp 


als, he ſhall have a Conſpiracy againit 
em. k, N. B. 116. (C0. 


29. Conſpiracy ſhall be maintainable againſt thoſe who conſpire 10 


firge falſe Decas which are given in Evidence, by which his Land is left. 
F. N. B. 116. (D). 


zo. Conſpiracy ſhall be maintainable againſt thoſe who conſpire to 
bring an Alfrje in the Name of the Plaintiff againſt a Defendant, and to make 


n 


—_ — 


Conſpiracy. 


—_J@l 


one Attorney for the Plaintiff, in which Aﬀiſe the Plaintiff was found Villain 
| &c. now he may bring his Writ of Conſpiracy. F. N. B. 116. (E). 
z1. Conſpiracy ſhall be maintainable, becauſe the Detendant made This is 
one to preſent in the Name of the Plaintiff unto an Advowſon, and for dk, 8 
that preſenting unto the Biſhop who is admitted and inſtitured &c, od be 
F. N. B. 110. (G). | | | | [made a Pres 
5 355 $41 5 eee bis 
e. the Name of the Plaintiff to an Advocuſon, and thereby preſented one unto the Biſhop &c.] 
or 32. A Wrir of Conſpiracy for iudidi ing him of Felony does not lie but 
N= againſt two Perſons at the leaſt, but a Writ of Conſpiracy for indicting 
B. one of Treſpaſs, or other Fallity made, as in the Caſes aforeſaid, lies a- 
gainſt one Perſon „„ , L167. „ 1 
33. V. being robbed, accuſed Stone, a Poulterer, to be the Party who 9 Rep. 55. 
robbed him, bur afterwards withdrew his Accuſation, ſaying that he was b. >. C, Hates 
111 miſtaken ; tor one Man may be like another. Stone not ſatisfied there- 1 
* with, brought an Action upon the Caſe againſt W. whereupon M. accuſed mong the 
the him again of the Felony, and he was bound over to the Aiſiſes, where V. Poulterers 
£ wore directly that F. was the Party who robbed him, and ſeveral Poulterers to charge 8 
om in the Time of the Trial, and in the Hearing of the Fudges, declared at the d Pad. 
1 Ire | . 2 | #4 int married the 
7 the | Bar, whither they accompanied M. thas W. was an honeſt Man. The Jury widow ok 
br. found an Ignoramus; ſo as S. was never indicted, and ſo could not be a Poulterer | 
8 not lawfully acquitted, yet for this Conſpiracy to accuſe him M. was pillo- in Grace- 
ried, and his Confederates the Poulterers were all fined ; And in this Caſe Sic) WTR 
8 it was holden by the Juitices, that fuch Conſpirators were punithable by , Robbery, 
ere (b) Indictment, although an Action upon the Caſe did not lie for the Party. and the De. 
Mo. 813. pl. 1101. Mich, 8 Jac, in the Star-Chamber, Stone v. Wal- fendants 
7. 7576 ters, | EY | „ N r 
reſpaſ tenced by 
1 92 PFinc and 
d, an 
6. Cid. 


| TO 3 e bl  Imprilonment, 
34. Tf Felony be done, and one hath Suſpicion upon proballe Matter that But in this 
B. is Guilty of ir, becauſe that he had Part of the Goods, and is indigent Cale three 

ond of evil Fame, or it the Party be indifted, or it a Murder be commir- 


ted, and one is ſcen near the Place, or coming with a Sword c, bloody 
or that he was 2 Company 0 


hings are 
Stature; to be obſerved, 


of Felons, or hath carried the Goods ſtolen to aha Few be 4 
5 Jeure Places &c. theſe are good Cauſes of Suſpicion, and by Reaſon dere. adly, 
7 jo? os 15 may arreſt the Party ſo ſuſpe&ed, to the End that he may That he, that 
"1s V- abject him to 


5 * ®: P | Y a h ſt ; 
uſtice. 12 Rep. 91. Mich. 9 Jac. in Sir Anthony Aſh. dtn arreit, 
%%% OS 19 Bp. 93: TU 9. Jac. In 7 NOOR AR IR Tag 


. cion upon 
„r and 1 333000 dee 
{ceit, all auſe, which may he pleaded, and is traverſable. 3dly, That he himſelf, who bath the Suſpicion, arreſt 
7 40 19 2 Cat for he cannot command another to do it; becauſe Suſpicion is a Thing Individual * andPer- 
| | val, 2 2 5 hath ir. | 1 > SS, 
cauſe he * ey C 9 8 extend to another than to him _ hath it. 12 Rep. 91. Mich. 9 Jac. Sir Anthony 
[tor 100 8. P. by Coke Ch. J. Mo. $17. pl. 1115. in a Nota at the End of S. C. 
R. and?“ . „ 
be acqdt 1.3. If you will charge one merely pon Suſpicion, without other Proba- And per 

. i i to warrant it, this is a clear Conſpiracy ; but otherwiſe where TINGS J. If 
unto In s ere are good and ſeeming Probabilities; they thould not ſay that be is Nun in. 
ir ie? i; e ſame Party, tor 11 it prove not fo, then it is plain Malice; or it the dict, another 
0 procure 228555 TH. 
10. (b) 


700 et 


g \nd 


. . 


418 Conſpiracy. 
uron Proba. Juſtice of Peace, upon his Examination, finds not ſuch Matter 655 
bilities, and which to comm hun, notwithſtanding which the Party proſecutes ar U . 
relies upon (iiltment 2gaintt him, and he is acquitted, an Action ot Conſpiracy li 0 
3 _ for it is Malice apparent ; Per Fleming Ch. J. Buls. 150. Trin. 0 Is 

the Party in Caſe ot Wale v. Hill. TC a, 
indicted be | | 
acquitted, an Action of Conſpiracy will not lie; the Suſpicion muft be his on, and not the Suſpici 
of others; but FT was not given, becauſe the Court was not full, and the Parties were upon 


agreeing. Ibid. Vale v. Hill, 


12 Rep 90. 36. Articles were entred into between A, aud C. in Truſt for F. S. col 6 
S. C in C. co venanted to procure Witneſſes to convii4 A. of having poijoncd gue q 
16 Years before, and that C. ſtouid have a Jixth Part of what ſhould be fn 
feited by A. and the reſt was to be in Truſt for F. S. and the Mido of 1 1 


ſaid R. who were to ſwear, that he, being A.'s Servant, ſaw him put Poiſon in 


4 Cup ef Liquor, and commanded the ſaid F. d. to carry it to R, which * 
did, and that R. drank it, and died immediately; and it was proved, tha 
B. offered J. S. to get his Pardon, if he would accuſe A. and bunſell 
alſo &c. and for this Conſpiracy B. was fined 1000 1, and impriloncd, 


and ſome ot the Defendants were ſentenced to the Pillory, and to 


burnt in each Cheek with the Letters F. and C. ſignifying a Falſe Con. 
ſpirator, and ſome were find, pillory'd, and impriſon d, and the Leid 


Chancellor cited ſeveral Precedents of Cenſures, and ſaid, that the MA. 


lice and Corruption in theſe Accuſations ought to be apparent, and thy 
an lęnoramus is found, yet the Party is finable tor ſuch Conſpiracies 
and ſo he is it the Bill is found, though the Detendanc be Legitime ac, 
uietatus. Mo. $16. pl. 1105. Mich. 9 Jac. in the Star-chamber, Sir 
- Anthony Athley's Gate = Yoon: 
37. A bare Conſpiracy to do a lawful Act to an unlawful End is 
Crime, though no Act was done in Conſequence thereof; Per Cur, 
8 Mod. 321. Mich. 11 Geo. 1. the King v. Edwards. 


(c) Adions for it. 


2 Inft. 245. 1. Man cannot have Action upon the Statute of Procurement of 
LA. Coke, falſe Indictments till he be Legitimo modo Acquietatus by the 
in his Com- Statute of Weſim. 2 cap. 36. which ſpeaks of Procurements of ſuch Jn- 
e e dictments againſt a Man who dwells in another County tor Vexacion, 
© of this Sta- Br. Action ſur le Statute, pl. 44. cites 8 E. 4,5, | 
| tute, VIZ. 1 LE \ | 4 1 1 8 | 3 8 > L 70 . 1 ? | 
that ſuch Plaints were moved againſt the Party maliciouſſy by the Solicitation or Procurement of the 
| Sherifts, or other Bailifts, or Lords, the Replication ſhall be admitted &c. ſays it is to be obſerved, 
that the Procurement is the Subſtance, and implies that it was done maliciouſſy, and therefore if the 
| Jury find the Procurement, and that it was not done maliciouſſy, yet the Court ſhall adjudge it done m- 
leieufiy, becauſe it appears ſo to them judicially. . **V 5 


2. Conſpiracy againſt tuo for cauſing the Plaintiff” to be falſely indifed 
in a foreign County contrary to the Statute of 8 H. 6. [ 10] And per Fair 
fax |. this Action upon this Stature may be broughr againſt one alone, 
and ſo of Writ of Conſpiracy founded upon Wric of Treſpaſs; but upon 
Indictment of Felony Conſpiracy thall be brought againit two at leit, 
for this is an Action tounded at Common Law, Br, Conſpiracy, pl. 35. 
cites 11 H. 7. 25. ; FF ry, 
3. Where two conſpire to indi? one falſely, and the Party is not in- 
dicted, becauſe the Jury had not ſufficient Evidence, but return'd n 
 Tencramis upon the Bill, no Conſpiracy lies, becauſe he never my 5 
25 | 


af 


4 

| 
. 
F 


, 9 aw acl. 
Py — ———__ * 


_;  __—_ "9 
gi%ed nor acq uitted, yer he may be indicted upon Conſpiracy at the 
Common Law; So it any commit Perjury, which is not puniſhable by the 
Statute of 5 Eliz yer he may well be indicted thereof, and puniſhed by 


Fine and Impriſonment. Cro. J. 8. pl. g. cited by Fortran Ms notre 
by all rhe Jattices 16 Eliz. Sydenham v. Keilaway. 


ction upon the Cafe in Nature of a Confpiracy lies not againſt any 
who prefers an Ind1tment and ſwears it to be true; tor it is for the King 
and the Common Wealth, and 1t it ſhould be allowed no Indictment 


would be preſerred. Cro. E. J. 24. pl. 57. Mich. 41 & E A. 
Sherington v. Ward. „ 1 | 


. pl, 


5. Conſpiracies puniſhable by Law before ny are executed muſt have Mo. 8 15 
me Manner of Proſecu- 1101. S. C. 


four Incidents; 1ſt. They muſt be declared by fo 


tion, Or by making Bonds or Promiſes to one another. 2dly, They ee FED.” 
| mutt be malicious, As for unjuſt Revenge &c. zaly, They mult be falle but S. P. 
4 againit an innocent Perſon. ꝗthly. They muſt be our ot Court vollinta- does not ap- 
, rip; In a Nota of the Reporter. 9 Rep. 57. a. Mich, 8 Jac. in the e eee 
: Poulcerer's Cale, alias Stone v. W alters - % | SR oe ry 1 5 
l Mich. 9. Jac. in the Star Chamber, ſays, Nota, iſt That in theſe Accuſations there e to ee 
d, avparent Malice or Corruption. 2dly. That though an Ignoramus be found, yet the Conſpiracy is 
be fable here. zdly. That though he be Legitime Acquiectatus, yet he is finable in the Star- Chamber. 
= 6. A Conſpiracy of any Kind is illegal, though the Matter, about 
190 | cohich they conſpired, might have been auful tor them to do if they had 
10 wit conſpired to do it. 8 Mod. 11. Mich. 7 Geo. in Caſe of the King v. 
Mk [ourneymen Taylors of Cambridge. rg neon 
Dir 5 
Cu. D) Conſpiracy. In what Cafes Acceſſary ſhall have 
: e „ 
I. WO were indicted the one as Principal the other as Acceſſary, | 
and the Principal was arraigned and acquitted, by which the F. 1 ; 
Acceſſary brought Writ of Conſpiracy, and it was doubted if he ſhall reco- 8 5 2 
ver, becauſe his Lite was never in Jeopardy ; for by the Acquittal ot the that the Ac- 
ent of Principal the Acceflory is acquitted and hall not be arraigned ; but be- ceffary ſhall 
by the cauſe he is Legitimo Modo Acquietatus by the Acquittal of the Principal, _ 1 01 * 
uch la. therefore he ſhall recover his Damages, quod nora per Judicium omg of 
ation bor his Lite was in Jeopardy in this Manner. For if the Principal had 
been ound Guilty they ought to have inquired further of the Acceſſory 
of the WM H N had appeared. Br. Conſpiracy, pl. 2 cites 33 H. 6. [1] & 34. 
27 2. But if the Principal dies before he be attainted or outlawed, or.. 
t done mi” 


1 

| gets a Charter of Pardon before his Attainder, the Acceſſory thall not F. N, 7 . 

have Conſpiracy, tor his Lite was never in Jeopardy ; for his Principal 51755 8 P 
was never arraigned. Ibid. J ͤ 8 —Ibid. | 
3. If a Man cauſe one as Principal to be appealed of Felony or Mur- (F) S P. 
der, and another as Acceſſary to him, and atterwards is nonſuit in his 
Appeal, the Acceſſary ſhall have a Writ of Conſpiracy as well as the 
mm _— FN 14) oo my 
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420 5 Conſpiracy. 


um... 


(E) Writ and Count, 


1: I N Writ of Conſpiracy brought againſtDefendants for forging of a all, 

\ Releaſe, by Cauſe of which Releaſe given in Evidence, a Verqint 25 

ſed againft the Plaintiff, ſo that he loff a Ward &c. but he did not ſuppoſe 

by the Writ that Fudg ment was given againſi him upon this Verdict, 90 

he ſhewed it in his Count ; yet the Writ abated. Thel. Dig. 8). lid 9 

cap. J. S. 26. cites Paſch. 39 E. 3. 16. 05 | 

2. In Conſpiracy againſt Baron and Feme and others, notwithſtandin 

that the Feme cannot conſpire with her Baron, and that he Writ ou br 

to abate for this Cauſe againſt them, yet it fall ſtand againſt the hy, 

'Thel. Dig. 236. lib. 16. cap. 10. S. 26. cites Paich. 40 E. 3. 19, Quæte 

3. In Conſpiracy the Writ was, that the Defendants procured one IV. 1, 

ouft the Plaintiff of his Land, and to infeeff one B. thereof, againſt why 

one E. ought to have ſued a Scire Facias &c. and held good enough, and 

urſuant, notwithſtand ing that it comprehended quaſi two Procurements, 

hel. Dig. 106. lib. 10. cap. 15. S. 11. cites Hill. 43 E. 3. 10. 

4. And a Man may have ſeveral Matters in Writ of Conſpiracy. Thel. 
Dig 206. HÞ.-.$0, cap}. 15- 9.18; £169 4397 E345. 
'Firzh, Con- J. In Writ of Conſpiracy, for that the Defendant cauſed by Conſpi. 
ſpiracy, pl. racy 4 Preſentment to be made that certain Land was given to find a Cha- 
18. cites S. C. lain to chaunt in ſuch a Chappel annually, which had not been done by ten 
2 _ Years &c. where the Record of the Preſentment was to find a perpetual 
Cafe pl. 23. Chauntry &c. yet the Writ was adjudged good. 'Thel. Dig. 77, liv. g, 


7 oi. 32; | . 
des. © 5 cap. 1. S. 9. cites Mich. 47 E. 3. 15. 
N _ „ Foyer Plaintiff's Manor was ſeiſed into the King's Hands, and that he ſued it out ad Dam- 
num 400 l. and ſays it ſeems there that Action on the Caſe lies for ſuch Offence. —- Br, Conſpiracy, 
pl. $ cites 5. C. by the beſt Opinion becauſe the Manor was not found held of the King, and nothing 
is ſaid of Mortmain (for it might be before the Statute) and the Donor might have had Cellavir, and ſo 
the King had ſeiſed without Cauſe, it was held that mis Aion 8 
6. Tho! ſeveral Matters are in Writ of Conſpiracy, and one of then 6: 
falſe, yer the Writ is good enough for the others. Thel. Dig. 238. lib, 

16. cap. 10. S. 66. cites Mich. 47 E. 3. 15. 1 LO. 

7. In Conſpiracy (the Plaintiff] declared that the Defendants conſſi- 

red ſuch a Day in C. and &. and the Defendants were awarded to an- 

ſwer; for a Man may conſpire in tuo Vills at one and the ſame Day, by 

which the Defendants were compelled to anſwer, Br. Conſpiracy, l 

20. cites 22. H. 6. 49. : %%% en eas e 
8. In Conſpiracy by the Acceſſary, where the Principal was acquitte 

no Mention was made in the Writ that the Principal was impriſoned, nl 

1 a good Exception. Thel. Dig. 95. lib. 10. cap. 6. S. 18. cites Hill, 

Thel. Dig, . 9: Conſpiracy that the Plaintiff was indicted and acquitted at D. befurt 
100. lib. 19. ſuch Fuſtices; The Detendant pleaded to the Wrir, becauſe he did 0 
cap 9. 8 24. ſay at D. in the ſame County, & non allocatur; for it ſhall be ieh 
cites 8. C. to be in the ſame County, unleſs the contrary be ſhewn. And in Trel- 

paſs Quare Clauſum fregit apud D. he need not fay apud D. in the 
| ſame County; For it ſhall be intended to be in the ſame County. Br. 
VO Conſpiracy, pl. 37. cites 35 H. 6. 46. . 

Ibid 114. 10. If the Principal and one, who is acceſſary, be indiffed of Fer, and 
hae; LEA be taken and arreſted, the Principal is inditfed and acquitted, non by 
the Conſpi- that the Acceſſary 18 diſcharged, and the Acceſſary thereupon (hall have 
racy is a Writ of Conſpiracy againſt thoſe who conſpired to indict him, 1 

5 e 


Conſpiracy. 421 
de Writ in the End thall ſlay Duouſgue idem (the Principal ) ſecund leg founded up- 
He cg, Julie & idem (the dcceſary) quictus receſht. F. N. B. f Now 
115. (A). 1 | 


Plaintiff, 
in the End ſhall ſay Quauſque idem Querens per Conſiderationem Curia noſtre inde quietus receſſit. 


the Wrir 


11. If a Writ of Conſpiracy be brought againſt two, then it ſhall be 
ſaid properly a M rit of Conſpiracy ; But if it be brought againſt one Per- 
ſon only, then it is but an Action upon the Caſe upon the Falſity and De- 
ceit done; becauſe one Perſon cannot conſpire with himſelf, F. N. B. 
; oh The Writ ought to be brought in the County where the Conſpiracy 
was made, and not where the Indictment was, or where the Deed was 
done &c. F. N. B. 116. (M). 315 e 9 
13. In Conſpiracy the Matter muſt be laid te be falſely & malitioſe; 
per Richardſon Ch. J. | Godb. 445. pl. 511. Mich. 4 Car. | in the Star- : 
Chamber. Taylor v. TowWIin. Viß e 


2 


ht 3 A 4 2 * die D . _—__— 
7 * 2 


—— 


(F) Pleadings. 
haps 
y ten 
etal 


19. 9. 


1. IF two conſpire to indict another, and after they are of the Jurors, p N B. 11 
and indift him; it is a good Plea in Conſpiracy that they were two (E) in the 4 

ef his Indiffors ; And per Green it is a good Replication that they con- new Notes 

ſpired before, and afterwarde were of the Inqueſt by their own Procurement there (b) 


and indicted him. Quzre, for it was not adjudg'd. Br. Conſpiracy, ung __ 


Dam- -- pL x8. cites 21. E. 3. 77. cites 47 E. 
pLracy, N 5 5 | ER TOE EPR FED VF . 16. 1 E. 
jothing 4 C, that they ſhall not, 27 Al. 12. — And another Quære if the Jurors procure themſelves to 


, and % be impanelled. Ibid. cites 9 H. 4. fol. ult. 


2. Conſpiracy againſt ſeveral, where the Plaintiff was by their La- 8. P. in 


hem bs | Hour indifted ot Felony &c, and after was acquirted, one ſaid that he Mainte- 
8. lib, was 7uftice by Commiſſion, and informed the Inqueſt, abſque hoc that he Heart's 

was guilty before, and another ſaid that he was one of his Indictors, and a Max. 10). 
conſpi= | good Plea without Traverſe, and another ſaid that he was ſworn to in- cap. 5- cites | 
to an- jorm the Ingueſt, and to indict him, and no Plea. Br. Conſpiracy, b 8 5 
Jay, N 27. CIteS ER i: Do re na 5 | 1 Traverſe, 
ac pl. 3 VDV Ts J 
N pl. 17 t. cites 7 Aff. 12. (but it ſhould be 27 Al. 12. and fo are the other Editions] — F. N. B. 
cquitted 115.(E) S. P. and the new Notes there (d) cies . 88 „ 
0 1 WW. 


3. Conſpiracy againſt four, three pleaded to Iſſue, and the fourth plead- 
ed Matter in Law, and after the three were acquitted, by which the fourth 
D. left Pray'd to go quit, becauſe one alone cannot conſpire, by which he went 
e did at uit; Quod Nota. Br. Conſpiracy, pl. 29. cites 28 A i122. 
intendel 4. In Writ of Conſpiracy it is a good Plea that the Defendants were F N. B 115. 
in Trel- WY Laictors of the Plaintiſt, and that which they did was by force of their (E) S. P. 
, in the Oath Judgment &c. And if this be found by the Record of the In- K 
ary. B. e Bey ſhall go quit; Quod Nota. Br. Conſpiracy, pl. 30. cites 
- « QT; ROE” To Xe ID | | | | : 
Felong, 00 5. Conſpiracy againſt three, ſuppoſing that the three procured one of ihe 
„non by three to ouſt the Plaintiſt, and the Defendant R. againſt whom B. ſbould 
ſhall habe ſue K ire Facias of a prior Right, ſo that the Plaintiſf ſhould loſe his War- 
him, and WF %. Belk demanded judgment of the Writ; tor it is that the three 
ihe PrcCured one of them, and yer non Allocatur ; For the two may pro- 
8 {3 „ Cure 


tes Hill, 


R . _ N 


Conſpiracy. 


«a. ts. 
PTE. 
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cure the third, and ſo well, by which he pleaded Not Guilty, B. 
Conſpiracy, pl. 5. cites 42 E. 3. 1. 3 8 a 
6. And ice 43 E. 3. 9. that the procuring to oult the Plaintiff and the 
Deſendant R. and that B. ſhould ſue Scire Facias &c. which are fuß 
Matters, is not vicious; for the one is not Cauſe alone vy itſeli, and the 
one is acceſſary to the other, by which he pleaded to the W ri, becauſe 
though he loſt in Scire Facias, yet he may have Writ of Right, there. 
fore judgment ot the Writ, & non allocatur. But Quære it the \y;;. 
lies, becauſe though the Defendant procured as above, get if the Act dg, 
not done the Action does not lie. Br. Conſpiracy, pl. 5. cites 42 E. z. 1. 
7, Conſpiracy againſt three, becauſe they conſpired to 1nditF the Pai. 
tf of a Rape of N. P. and taking her Goods to the Value of 10. till, 
was acquitted &c. Tank demanded Judgment of the Writ, becauſe he 
did not ſhew what Goods ;hey were, & non allocatur ; for it was accord. 
= ing to the Indictment, and as to one he ſaid that he was one of the In. 
4 = TT dictors, and to another that he was Hundredor of the Hundred, and before 
1 him the Indictment wrs taken, and ſo as Fudge & non allocatur, unless 
he was 7udge by Commiſſion. Belk ſaid they conſpired before the Indig. 
ment, and yer held that it does not lie againſt them; Quære. Br. Con- 
| piracy, pl 9. cites 47 E. 3. 16. TOS 35 
4 8. Conſpiracy againſt ſeveral, one juſtified as Bailiff to return Pann! 
and after was ſworn to ſay what he knew of the Matter; judgment Kc. 
and the others ſaid that they were ſworn upon the Indidtmeut, and held that 
the juror is excuſed though the Plea of the Bailiif be not good, yer % 
_ only cannot be a Conſpirator; per Gaſcoigne clearly in the written Book, 
5 Br Conſpiracy, / 18, f ·˙· hs 
Br. Failerde 9. In Conſpiracy the Defendant ſaid that he was one of the Plaintiff 
qa hn Ap: Indifors, and ſworn before the Fuſtices of Peace, and fhew'd whom &e. 
3 ertes d. C. before whom he was indicted &c. Judgment ſi Actio, and a good Plez, 
by which the other ſaid that no ſuch Record, and the Deſendant tailed 
of the Record at the Day &c. Br. Conſpiracy, pl. 22. cites 4 H. 6.23. 
10. Conſpiracy as three of indicting the Plaintiff, Gorte ſaid the 
Day, Year and Place in the Declaration, the Inqueff was charged before the 
Fuſtices for the King and E. D. Defendant was there with his ye out, 
and his Tongue cut, and the Fuftices ſwore him to give Evidence for the 
King, and he demanded Counſel of the other two what to do, and they coun- 
ſelled him to do according to the Command of the Juſtices, and he did 
it, which is the ſame Conſpiracy &c. Judgment &c. Quzre. Br. Con- 
j . 
11. It was agreed, that in Conſpiracy of an Indictment, it is a good | 
Plea that aul tie! Record of Indictment quod nota. Br. Conſpiracy, pl. 
)) WEL ern rr 
12. In Conſpiracy it is a good Plea that the Defendant was one of lig 
Indictors, and pleads certain, Judgment ſi Actio; and a good Replication 
that no ſuch Record, Br. Conſpiracy, pl. 17. cites 19 H. 6. 19. 


13. In Conſpiracy the Writ was cepit for cepiſſet, and yet well. Br. 
_ Conſpiracy, pl. 18. cites 19 H. 6. 34. : 0 
14. And it one Writ of Conſpiracy be purchaſed pending another Writ f 
the ſame Conſpiracy, yet it ſhall not abate ; for ſeveral Conſpiracies may 
don one and the fame Day, and therefore he pleaded Nor Guilty, B. 
W 15. In Conſpiracy the Defendant juſtified at another Day, and the O- 


bon pou'e pinion was, that he ſhall ſay, Abſque hoc that he is Guilty of any Con fi 
1 wot & 88 racy before or after; but it was not adjudged. Br. Traverſe per &c. pl 


ay. Br. 315. cites 20 H. 6. 5. 33. 
Traverſe 3 5 | — 5 
per &c. pl. 361 cites 8. C. - Heath's Max. 106. cap. 5. cites S. C, But in 12 E 4. 18 The 
Defendant juſtified as a Juſtice of the Peace, and inſtructed the Jury at another Day abſaue hoc thi 
he was Guilty before, Br. Traverſe, per &c. pl. 315. | | 6 1 

| | SEO 10. 


of bis 
cat ion 
„ Be 
Writ 
es may 
Br. 
the 0- 
| Con'pt- 
Ne. pl 


18. The 
> hoc that 


16, It 


and traverſed ab/que hoc, that he was Guiliy after ſuch a Day, nota. 


* pl. 32. cites 6 E. 4. 4. 


. 


| 6.1.28 Aff. 12. 11 H. 4. 2. But if one be found Guilty, and the other makes Default 24 E. 
| Deed, 18 E. 3. 1. 


= K. 2. Erict 88 


and Wt TT 
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16. If a Man be iullicted, and che Party ſues Appeal, 
ed upon the Appeal, and the Defendant is acquitted 
Conſpiracy, nor thall recover any Damages againſt the Plaintiff; becauſe 
where the Detendant is indicted the Jury upon the Appeal thall not in- 
quite of Abettors, Per Danby, quod rota Curia conceſſit; tor the Acquit- 
tal was upon the Appeal and not upon the Indiètment. Br. Conſpiracy, 
pl. 2. cites 33 I. 6 & 34 H. 6. 9. 2 | | 

17. In Conſpiracy, the one pleaded Not Guilty and the other juſtificd, 
Br. 
Conſpiracy, pl. 3. cites 34 H. 6. 14. 


18. It was agreed, that 10 ſay that he who was killed was his Cou/in or 
Servant, or that the common Fame was that the Plaintiff killed him, are 
good Matters of Plea in Conſpiracy. Br. Conſpiracy, pl. 4. cites 35 U. 


6.14. 5 5 5 
13 Conſpiracy in B. R. the one of the Defendant's demanded fudgment 


and he 1s arraign- 


of the Writ; lor he ſaid, that where the Pluntiff has ſuppoſed that he con- 


{pired to indict him of certain Felony, he ſaid, that there is a Record of In- 
diftment in which the Plaintiff and R. D. and F+ 2 are indicted of the ſaid 
Flory, abſque hoc that there is any Record of Indictment which ſuppoſes 
that the Plaintiff only did the Felony, and yet the Writ was awarded good ; 


br it was faid, that Felony is ſeveral and not joint, and the Indictment is 
Br. Conſpiracy, 


in itſelt a ſeveral Indictmenr againſt every one of them. 


20. Where a Man is indicted and the Indiłiment is inſufficient, and he 


does not take Advantage of it, but pleads Not Guilty and is acquitted, and 


brings Writ of Conſpiracy, it is a good Bar to ſay, that the Indiffment 


he ſhall not have 


was not ſufficient, ſo that he was not duly arraigned. Br. Conſpiracy, pl. 


23. cites 9 E. 4. 12. Per Littleton, quod non negatur, | 


21. If twenty are inditted, and one of them brings Writ of Conſpiracy, 


| ſuppoſing that the Defendants conſpired to inditt him, it is no Plea that there 


is a Record that he and others arc indicted, and not that he only i c indifted ; 


Quod nota. Br. Conſpiracy, pl. 24. cites 9 E. 4. 23. 


22. Conſpiracy againſt J. Jenny and others of Conſpiracy made the firſ# 


Day of Auguſt, by which he was indicted the 4th Day of Auguſt before F 


Jenn) and other Fuſtices of Peace; and that after he was acquitted, and 


tor |. Jenny it was ſaid, that this ſame 7. Fenny Defendant, and J. Jens 
ny Fuſt ice of Peace was one Perſon and not divers, And, per Billing, you 


. ought to ſhow How he meddled as Fuſtice of Peace; by which he ſaid, that 


the Bill was delivered to him, and he read it to the Jury, and command- 


ed them, if it be true, to find it, and otherwiſe nor, abſque hoc that he 


is Guilty of any Conſpiracy before the ſaid 4th Day ot Auguſt, & ad- 
journatur. Br. Conſpiracy, pl. 33. cites 12 E. 4. = | hs 1 


wv 


23. Conſpiracy againſt two, the one came and pleaded the Death of the 


her pending the Writ, and no Plea per Cur. tor it may be found that he 


and the other conſpired, and then well. Br, Conſpiracy, pl. 34. cites 


18 E. 4.1. 


24 In a Conſpiracy againſt two, one pleaded to the Writ, and the other Ibid, in the 


Matter in Law, which is adjudged for him, and the Plea unto the Writ new Notes 


| found by Verdict againſt bim who pleaded unto the Writ, the Plaintiff ſhall there (e) ſays 
| have Judgment againſt him who pleaded to the Writ. F. N. B. 115. = 2 -obey 


dant, for it 


VERY 8 | | | | 55 may de a Conſpirac y. 
25. But if both had pleaded Not Guilty, and one had been found Guilty Ibid. in the 


and the other not, there the Plaintiff ſhall not recover, for then he did new Nees 


not conſpire as is ſuppoſed by the Writ. But it may be that they did ee Ale 


26. Con- 


there he ſhall have Judgment againtt the one, though he had releaſed 4 24 other. 


5 . ſays 8 — 
| COnfpire in the Cale aforeſaid, although the Matter in Law be ad- NG x 
judged for the Defendant. F. N. B. 115. (E). | 8. 8 

| 3. 1.8 H. 


757 or be 
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| 25. Conſpiracy; the Defendant pleaded his Goods were feloniouj 
Stolen, and he found them in the Poſſeſſion of the Plaintiff, for which" j, 
indifted him, and gave Evidence againſt him, and upon the Trial the 
Plaintiff was acquitted, and Traverſed that he conſpired aliter vel ali, 
modo. Adjudged a good Juſtification, becauſe the finding of th, 
Goods in his Poſſeſſion was a ſufficient cauſe of Suſpicion, Mo. boo 
pl. 828. Paſch. 36 Eliz. Varrel v. Wilſon. | e 
26. In an Action upon the Caſe in the Nature of a Conſpiracy for procur. 
ing him to be indicted for ſuppoſed robbing ot him the Defendant jultified, 
and in this his Juſtification fhewed how that he was robbed by Perſons 10 
him unknown, and that one of them was upon a brown Horſe, and had ; 
white Cloke, and was like unto the Plaintiff, and upon this he complain 
unto Gawdy F. who, upon his Examination, finding Cauſe to ſuſpet? hin. 
did commit him and bind him over &c. and he did likewiſe bind the Da 
fendant for to proſecute againſt him, the which he accordingly did and 
the Jury did acquit him, and fo ee To this Juſtification the 
Plaintiff demurred in Law, and this was ruled to be a good ſuſtigca. 
tion. Bulſt. 150. Arg. cites 42 Eliz. B. R. Paine v. Rochetter. 
27. S. C. thus, viz. Two Perſons were robbed, and after ward one of 
them ſeeing J. S. ſuſpected him to be one of the Robbery who was on 
brown Mare, and upon acquaining the other of it he ſuſpected him alt, 
and thereupon got a Warrant to bring J. S. and examine him, but he hear. 
ing of it abſented himſclf, but after wards was taken and committed to Gag] 
by Juſtice Gawdy, who adviſed them to indict J. S. of the Robbery; J. 
S. was indicted and acquitted, and brought Action of Conſpiracy 4. 
ainſt rhe two; but the Court held that the Cauſes of Suſpicion and |, 
S8. his abſenting himſelf are Cauſes ſufficient. Cro. E. 871. pl. J. fil 
44 Eliz. B. R. Paine and Rocherſter v. Whitfield. 8 


» 


(G) Where the Indictee &c. ſhall be ſaid Legi. 


| : mo modo Acquietatus. 


5 ö J 
1. LI. B. brought Writ of Conſpiracy againſt the Ld. of T. E. D. FT 
1 and others, becauſe they conſpired to indit# him at B. in tht Jy 
County of N. of the Death of F. P. by which he was indicted of it at Hl 5 
in the County of H. before certain Juſtices &c. by which he was taken B 
and impriſoned till he was arraigned upon it and /awfully acquitted at f. I 
in the County of H. before certain Juſtices &c. and the Defendant 01 
proteſtando that he did not conſpire, pro placito dicit, that the ſame Day that fa 
the Plaintiff was arraiged upon the ſame Indictment, A. who was tht ex 


Feme of this ſame F. P. came before A. B. Fuſtices of Gaol Delivery, before 
whom the Plaintiff was arraigned within the Year aſter the Death f ber 
Baron, and delivered to one B. Sheriff of the ſame County Writ of App 
brought by her. of the Death of her Husband, which R. notified and 
read the Writ to the ſame Fuſtices, and notwithſtanding this, the ſaid Plainif 
was arraigned and acquitted, Judgment &c. and there it was agreed, 
that by the delivery ot Habeas Corpus, Certiorari or Superſedes tit 
Court ſhall foods And per Newton and Paſton Juſtices, this 13 0 
ſufficient notice; tor the Writ is directed to the Sheritt, and he broke l, 
and ſhewed ir to the Juſtices, and they did not ſee it Sealed, fo that! 
is not but an Eſcrow to them, and therefore they did well to arr" 
the Defendant; but if they had ſufficient Notice, they ought not 
have arraigned him at the Suit of the K ing pending the Appeal, con 
where they have not Notice; and then no Plea; by which the Del 


dant pleaded Not Guilty. Br. Conſpiracy, pl 19. H. 6. 28. = 
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(H) Indictment, or Information. 


5 | killed N. in taking him in Arreſt for Felony, becauſ ſtood 
to his Defence and would oY Lab VEE e i Pee 
and J. and T. procured H. to be indiffed of the Death of this ſame 175 op 
u hich he was apprehended and arraigned of it and juſtified as above a a 
went quit, but the faid I. and T. who cauſed him to be indicted ſhall 
_ wit be prniſÞed as Conſpirators, becanſe H. did the Act, vis killed W. 
and it is not as to I. and T. adjudged it this be F elony or not, quod 
| | | 5 5 


| nota. Br. Corone. pl. 89. cites 22 AI. . 
2. Indictment of Conſpiracy wanted the Year, Day and Place where 
e Mt was done, and was of Impriſonment of certain Perſons till they 2 Id 
mate Fine XC. where this jounds e in Opprefion and not in Cont l = 
and becauſe they condemned him it was reverſed by Writ of rr 7 5 
of Office del oe. pl. 5. cites 24 E. 3. 4. e ne Oy 
E If an Indictment of Conſpiracy be lai 3 
0 5 Los ws ee of Conſpiracy be laid for a Rape, it muſt be laid 
5 that there was Recens Proſecutio of it, otherwiſe it will argue a Conſent, 
at- and becauſe the Rape was concealed tor half a Y | argue 4 Conſent, 
aol brought afterwards is 7. 5 a Year, an Indictment 
* rought afterwards is falſe and malicious. Per Richardſon Ch J. Godb 
. 444. pl . 4 Car. In the Star Chamber. Tailor v. n N | 
4 : Fa Bahar 1 N kg SONS to Fel another with being the Father Lev. b 
ff of + ra C 00d, For per Cur. though the Offence n Paſt: i, 
Jill, 11 is Spiritual, yet this Court has Coguizance of ever 1 N a8 ( r. 2 B. R. 
ful Act, by which Damages may h | un- The King 
e e ges may happen to the Party as here they may v. Kin B 
My iu being lade to maintain the Child. Sid. 68. pl. 3 Hill , 5 e 
| Indictment lies for the bare Conſpiracy witl 5 5 RY, 5 The 8 
. fl. 7. Child v. North 1 without Indictment or any other Act done.— hs > rey 
uy | 25. the King v. Timberley erley. S. C. Adjudged for the Plaintiff, Nifi.—— Ibid. Dag 
| | 8 3 La 1 S8. C. Adjudged pro Rege ——8. C. i Arg $ Mod id, 254. pl. 
The King b. Armfirong &. Rep. 1169.—— L P. Vent. 304. Hill. 28 and 29 Car. 2. B. R. 
br Bar 4 1 _ 8 al'.—8. C. cited 2 Ld. Raym. Rep. Arg. ax 9 1 2. B. R. 
Eb: eee Tolt Ch. J. agreed that a Conſpiracy io charge one wi 2 Mod. 106. - 
4 ; but the adviſing another to do it wirhout more is not 8 a th a Baſtard Child is in- 
E. D. A es Trin. 4 Ann. The Queen v. Beſt. — 1 Salk 70 8 2 P. adjudged, 2 Ld. Raym. 
in - | Oe ——L1 Mod. 55. pl. 31. The Queen v. Baſk, 8. C. * N 5. Mod. 185. S. C. 
t at H. R | . „ rs On e as ; 
Hoe” go nn pra the Defendant at the Seſſions for the County of 
8h i» 133 he being an evil Man &c. and conſpiring to aggrieve 
end you u „ phage he had broke his Arm, and accordingly counterferted the 
Day tb ſame; and upon that pretence refuſed to ſceſ hi + aca POE 
OF | | ec Hi ing by any Labour, and 
awas tÞt exhibited a Complaint againſt him to the Juſtices of the wr 
zen was quaſhed u e dee e eee of the Peace &c. and it 
55 * f. 5 ons upon Motion, as a Matter not Indictable. 2 Show. 456. 
1 4 ; Io 18 1 Jac, 2. B. R. the King v Salter... e 
0 * Arg. not OE ring, _ none [of them) ſhould buy Coffee of B. was ſaid 
tified +. x apr indictable it nothing more be done; but Holt Ch.] 
e e fe ne e ee, 
: age 1 . 1 woo ſaid Arg. that a Contederacy to way-lay a Man and 
ſedes 5 dir im, would not bear an Indictment ; but Holt Ch. ] 
his Hh gk de 99. Hill. 2 Ann. B. R. TH 3 
e Crime by 2 2 taltly to charge another with a Thing that is a 
ſo that e by any Law is indictable, and the Confed „ 
Ani rr 7 ntederacy is the Giſt of the 
- _ 7 ot. Cur, 6 Mod. 187. Trin. 3 Ann. BR | 
gr un nong them, Bj c- inen 7, aylors where indicted tor a Conſpiracy a- 
l, = 1 nent need elves to raiſe their Wages. The Court held that this Indict- 
ne De . 10 conclude Contra Formam Statuti, though by Stat. ) Geo, 
＋ Cons ourney-men Taylors are prohibited to enter into any ſuch 


ntra ictmen 
& or Agreement, becauſe the Indictment was lor a C:nſpiracy 
4-4: which 
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Indidi ment | 


plead or demur. Ibid. 


S. P. Br. 1. IN Conſpiracy againſt ſeveral, one appeared and pleaded Met Gui, 
Verdict, pl. I and was found Guilty with another who did not appear, and the 
8s. cites 24 Plaintiſt recovered by Judgment, and he brought Error becauſe he was cis. 


pl. 31. cites afterwards be put in Furies, nor in Aſſiſe, nor otherwiſe in Teftimony g 


which is an Offence at Common Law ; tis true the Indi ment ſet forth that 
they refuſed to Work under ſuch Wages as they demanded ; but though this 
might be more than directed by the Statute, yet it is not for the De. 
nial &c. but for the Conſpiracy that they were indicted, which in it. 
ſelt is illegal whether the Matter be law ful or not. And Judgment 
confirmed per tot. Cur. 8 Mod. 10. Mich. 7 Geo 1. The King v. 
the ſourney- men Tay lors of Cambridge. 5 

But if a 10. Indictments tor Conſpiracy are never quaſhed. Per Cur, Mod. 
Fault in the 321. Mich. 11 Geo. 1. The King v. Edwards. 


is plain and apparent it is quaſhed for that Reaſon, and the Party ſhall not be put to the Trouble to 


11. A Conſpiracy to let Lands of 10 l. per Ann. value to a poor Man. 
in order to get him a Settlement, or to make a Certificate Man a Pariſe (1 
cer, or a Conſpiracy to ſend a Woman big of a Baſtard Child into another 
Pariſh to be Delivered there, and ſo to charge that Parith with the Child; 
certainly theſe are Crimes indictable. 8 Mod. 321. Mich. 11 Geo. 
'The King v. Edwards and al”. 3 . | 
12. 'The Detendants were indicted, for that they Per Confpirationem 
inter eos habitam, gave the Husband Money to marry a poor helpleſs We. 
man, who was an lnbabitant in the Pariſh of B. and incapable ot Mar— 
riage, on Purpole to gain a Settlement tor her in the Pariſh ot A. where 
the Man was ſettled; and now it was moved to quaſh this Indictnent, 
becauſe it is no Crime to marry a Woman and give her a Portion, and 
the Juſtices are not proper Judges what Woman is capable of a Hus. 
band,; Judgment was given for the Defendant, becauſe it was nit 4 
derred in the Indiftment, that the Woman was laſt legally ſettled in the Pa— 
riſþ of B. but only that the was an Inhabitant there. 8 Mod. 320, 
Mich, 11 Geo. the King v. Edwards K. 
13. Mons have Furiſdiction of Conſpiracies; Per Cur, 8 Mod. 32. 
Mich. 11 Geo. in Cale of che King v. EA Was 


1 (I) Judgment. Error. 


F 3. 73. demn'd and none of the others, and one only cannot conſpire, and yet the 
Judgment was athrmed 3 For it is found that he and another conſpitec, 
therefore it ſhall bind the Defendant, but it ſhall not bind the otter 

who did not appear and plead, but it is ſufficient againſt the Defendant; 
Quod Nota. Br. Conſpiracy, pl. 21. cites 24 E. 3. 34. 

8 P. Br. 2. Two Men were attainted of Conſpiracy by Verdict, by which it Wi 
Conſpiracy, awarded that they Joſe their free Law, to the Intent that they jhouid 1s 


46 All. 11. 7þe Truth, and if they have to do in the King's Court, that they ſhould 
make their Attorney, and that their Lands, Goods, and Chatties fro 

be ſeiſed into the Hands of the King, and waſted it they conld not have 

better Grace, and their Trees grubb'd up, and their Bodies to Priſot. hr, 

©. *-Confpiracy, pl. 28. Gt , ———_ 

One may be 3. An Abbot, and A. his Monk, bring a Writ of Conſpiracy again 7 
indicted of a C. and D. and the Writ ſays, that B. falſcly and maliciouſly conſpiraviſ © 
Sr whe C. and D. & conſpiratione præ- antea habita procured the ſaid A. 40 be au 
the robo pealed of a Robbery, tor which the ſaid 4. was taken and committed !9 


Ne Wars 


Gh, 

and the 
Was con- 
yet the 
onſpired, 
che other 
efendant; 


Conſtable. 


On . 
Newgate, and indicted, and thereof acquitted. B. pleads Not-Guilty, then he ſalt 
and is tound Guilty, and Judgment is given that the Abbot ſhall reco- 2 8 * 
ver Damages, although zone of the other Defendants were afterwards at- e A | 
tainted of this Conſpiracy, nor any Proceſs, atter Judgment had againſt z. 4. ;3. 
C. or D. Judgment was affirmed in B. R. The Reaſon is, the Pro- 43 E. 3. 33: 
curement was only laid in B. and after Iſſue and Judgment B. was ſe— 3 at the 
vered from the others, viz, C. and D. and the Suit was determined as N 1 frat 
to B. The Abbot had Judgment only to recover his Damages and Coſts, be 50 a Ca- 
and the Deſendant in this Cafe had abt the villainous Judgment; that is piatur. 27 
never to be a Witneſs, never to approach the King's Palace, to be im- 6 1 
priſoned tor Lite, his Houſes to be pulled down, his Wife and Children Ju Nee. 
being firſt caſt our of them, his Trees cut down, his Meadows plowed ment of Con- 
up, and his Lands, Goods, Chattels, and Writings ſeiſed into the King's ſpiracy as in 
Hands. Jenk. 31. pl. 62. cites 27 Aff. 43 E. 3. 4. H. 5. Stam. 115. in Attaint. 


2 We 95 | . | cites 4 H. 5. 
Judgment 220. F. N. B 114. (D) in the new Notes there (a). . | * 2 Inſt 5 
. e ap. 66.8, . - 1 
Judo ment is only given chere the Suit is by the King, but at the Suit of the Party it is not ſo, but is only 
that he pan a Damages. Mich 24 E. 3. 34. b. pl. 34. the Abbot of Hide v. Moſchelden & 


c | . 384. S. P. 
Ibid. 222, cap. 101. S. P. But by Shard, ſuch villainous 


ai. —— Hawk Pl. C. 193. cap. 52, §. P. ſays, that a villainous Judgment is given by the Common 


Law, and ror by any Statute, and is faid generally, in ſome Books, to be the proper Judgment upon 
every Conviction of Conſpiracy at the Suit of the King, without any Reſtriction, to ſuch as endan- 
gered the Life of the Party; but he does not find this Point any where ſettled. „ 


4. In Conſpiracy upon an Indi&ment of Treſpaſs the Defendant ſaid S. P. Br. 


that they were impannell's befcre Fuſtices of Peace in N. and that which Conſpiracy, 


they did was upon their Oath ; Judgment fi Actio, and the Plaintiff re- 541 Prog 
plied, that no ſuch Record, and Writ awarded to the Fuſtices of Peace to 


Certify it, and at the Day the Parties appear'd, and the Juſtices did not 


return the Writ, and they had Day over, and then the Detendant made 


Detaulr, and the Plaintitf had Writ ot Inquiry of Damages which return d 


401, and there it was agreed, that Conſpiracy lies as well upon Indict- 
ment of Treſpaſs as of Felony ; and becauſe the Damages were too high, 


| the Plaintiff releaſed 201. and had judgment of the reſt ; for the Court 


faid, if he would not releaſe part, they would abridge. Br. Conſpi- 
racy, pl. 11. Cites 7 V 


For more of Conſpiracy in General, See Actions on the Caſe (P. c) A 
K. o) Indictment (E) Information, and other Proper Titles. 


* j, FOR 1 | | Decennari- 

„ Conſtable. 9 us Prima facie 
„ ðùà is the ſame 

| HERE | with a Con- 

. 7777 TE 2 

7770 Ces ___ difteredlittle 


in the Exc- 
cution of 


(A) His Antiquity. And how conſidered. = 8 
ert the 
PT | . OR | cace, yet | 
5 P HE Conftable is the Keeper of the Peace, that is to ſay, the Higb- nee S 
K; Conftable for the Hundred, and the Petty-Conftable in the Town. ſame Officer 
Itch, of Courts 97. cites 12 H. J. fol. 392m. 


Vent, 110. 
Mich. 22 N : per Cur. 
h. 23 Car 2. B. R in Caſe of Waldron v. Ruſcarrit. —— In ſome Places they have Tithing- 
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Conſtable. 
men and no Conſtables; Per Hale Ch. J. And Lambard 14. being cited, that the Conſtable and Tith. 
ingman are all one, Hale ſaid, that ſo it is in ſome Places; that Præpoſitus is the proper Word for a 
Conſtable, and Decennarius for a Tithingman. Mod. 58. pl. 38. Mich 22 Car. 2. 6. R. in S. C. — 
High-Conſftatle was an Othcer at Common Law before the Statute of Winton as well as a Petit- Con. 
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— 


v. Wyatt —2 Ld. Raym. 1192, 1155. Prin. 4 Ann. in Caſe of the Queen v. Wyar, Powell]. lays; that 
my Ls. Coke, 4 Inſt. 267 tays, that a Cenſtable of a Hundred was rot an Othcer ar Cemmen Lau 
but cicated by the Statute of Wincheſter; Eut Powell J. heic, that he was an Oiticer at Common 
Law, ard the Statute of Wincheſter only inlarged his Authority in ſome Parriculars ; und ſo it was 
held by myLd Ch. J. Hale in the Caſe of The King v. King, and the Cale of The King v. Samos 
Hill. 16 & 17 Jac. cited for it, ard the rew Authority which was given them by the Stature of Win. 
cheſter, was what occaſioned the Miſtake ; and fo they are Otlticeis of the Peace, and Officers to the 


Juſtices of Peace, where no particular Officer is named, 


2. At Common Law, beſore the making of the Statutes, by which Juſ. 
tices of Peace were ordained to keep the Peace. The CH. F. of England 
was appointed by the King, and he had Authority, and was ordained to 
determine Matters touching the Crown, and for Conſervation of the Peay 
throughout the Realm, and he thereby is the Ch. J. ot Peace, Al by 
the Common Law, betore there was any Juſtice of the Peace, Conftalj;s 
of ever; Town were Keepers of the Peace within their Towns, Kitch, of 
ns Courts 96. „ 5 
S. C. cited 3. An High-Conftable is not ſuch an Officer or Conſervator of the 
by — Peace whereof the Common Law takes any Notice; for he is not men— 
Ram Rep. tion'd in any Book ; Per Anderſon, Cro. E. 375. pl. 25. Hill. 37 E. 
1195. and liz, in Caſe of Sharrock v. Hannamer. po Db) 
115 Poim has been contradicted in my Ld. Hale's Time, Mich. 25 Car. 2. and ſays, that it has been 
held, that a High-Conſtable was an Officer at Common Law, and had Power to do all Things which a 
Petty-Conſtabie can do. — - 5 Keb. 23 1. in pl. 47. Mich. 25 Car, S. P. by Hale Ch. ]J.—2 Haul. 
Pl. C. 33. cap. S. S. 6. S. P. ee e 


3 Keb. 231 4. High-Conftables were not ab Origine, but came in with Fuſtice of 
1 r. te Peace; Per Twiſden J. Mod. 13. pl. 26. Mich. 21 Car. 2. B. R. 
BR; in the Caſe of the King v. King, Hale Ch. J. faid, that contrary to 4 Inſt. it hath been held, 

that a High. Conſtable was an Officer at Common Law. „ 5 


5. As to the Antiquity of the Office of a Conſtable, it ſeems to be the 
better Opinion, that both Conſtables of Hundreds, which are common- 
ly called High-Conſtables, and alſo Conſtables of Tithings, which are 
at this Day commonly called Petit-Conft ables, or Tithingmen, and were 
anciently called Chief Pledges, were Ly the Cen,mon Lau, and nt firſt ts 
dained by the Statute of Wincheſter, cap. 6. as it is holden by ſome that 
they were; for that Statute does not ſay there ſhall be ſuch Officers 
conſtituted, but clearly ſeems to ſuppoſe that there were ſuch betorc tie 
making of it. 2 Hawk. Pl. C. 61. cap. 10. S. 33. „ 


(B) By whom made, and removed. 


1. N OTE, that a Sheriff, Conſtable, and Headborongh, were Confer: 
vators of the Peace at Common Law, and yet are Conſet rats 
of the Peace. Br. Peace, pl. 13. cites 12 H. J. 17. per Fineux Ch. |. 
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Conſtable. 429 


2. A Writ of Reſtitution does not lie to reſtore a Conſtable, but an But the Lord 
Order by the Rule ot Court was made for the reſtoring, placing, and ho, ap. 

* * . | | LY N a S3 . £59 prov'd of 
ſettling him in his Place again, he being choſe by the Vill, and ap- the Choice 
roved by the Lord, and {worn ; in which Caſe the 7 uftices ot Peace of him ma 
had no Power; Per Williams J. to which the whole Court agreed. Bulſt. again, for 
174. Trin. 9 Jac, the Conſtable of Stepney's Caſe. jull Cauſe, 


a remove him; 


per tot Cur. agreed. Ibid. : . 63. cap 
riff or Steward having Power to place a Conſtable in his Office, have by Conſequence a Power to re- 


move him, | 


3. Conſtable elected at the Leet was diſcharged at the Seſſions, be- 
cauſe he was @ Maſter of Arts &c. He was not {worn, but they elect 
and ſwear another. The King's Bench may, upon Complaint, grant a 
Writ to diſcharge the laſt, and {wear the other; For the Election of a 
Conſtable belongs properly to the Leet, unlels a reaſonable Cauſe be to 
the contrary. See Courts (J. a) pl. 1. and the Notes there. And (U. a) 
pl. 5. 10 OE RO. /ĩ§][5-ẽÿ P 
J. 13 & 14 Car. 2. cap. 12. F. 15. If Conftables, Headboroughs, or 
At bingen die, or go out of a Pariſh, t Fuſtices of Peace may ſwear new 
ens, Till the Lord of the Manor hold a Court- Leer, or till the next Quarter 
Sfrons, who ſhall approve of them, or appoint others ; And if any Officers 
continue above a Year, the Juſtices of Peace, at their Quarter-Seſſions, 
| may diſcharge them, and put in others, till the Lord of the Manor hold 4 
5. Johnſon pray'd Certiorari to remove an Order of Seſſions to remove a 
Gentleman choſen Conftable in the Leet by Spleen, which the Court granted ; 
But whether the juſtices may or not, they will here remove ſuch Perſon 
being unfitting, as in Alderman fAbldye's Cale. And it the new one 
be not duly choſen, the old one muſt ſerve. Keb. 439. pl. 2). Hill. 
14& 15 Car. 2. B. R. The King v. Wright, 5 
6. The Book of Villarum in the Exchequer ſets out all the Vills, and 
there can't be a Conſtable ick created at this Day; per Moreton. Mod. 
19.0 a6. Mick; 2r Car. 2. e 


. On a Motion to quath an Order of the Juſtices for one to ſerve as 

Conſtable of H. Moreton J. ſaid, It a Leet neglects to chooſe a Conſtable, 

upon Complaint to the Faftzces of Peace, they ſhall by the Statute ap- 

font a Conſtable, And Twiſden J. ſaid that in this Caſe there are A. 

davits that there never was any Conſtable there; and he cannot tell whe- 
ther or no the Juſtices of Peace can erect a Conitablewick where never 

| any was be fore; if he will not be ſworn, let them indict him for not 

executing the Office, and ler him traverſe that there never was any ſuch 

| Office there. Keeling bid him go and be ſworn, or it the Juſtices of 

Peace commit you, bring your Action of talſe Impriſonment. Mod. 13. 


— 


, ooo; „ 
8. If there be a Court-Leet that has the Choice of a Petty Conſtable, the 
Juſtices of Peace cannot chooſe there; and if it be in the Hundred, 
| Twiſden J. ſaid he doubted whether the Juſtices of Peace can make 
| more Conflables than were before. Mod. 13. in pl. 36. Mich. 21 Car. 2. 
B. R. Anon. 33 Po” a TL os 
9. Information againſt K. for ref/zng to take the Oath of a Conſtable And an In- 
of the Hundred being choſen in the Leet. The Defendant pleads that formation 
| Iheir cn Officers &c. within the Borough. The Queſtion was whether 4 RE 
| Ihe living within the Juriſdiction of an inferior Lect ſhould exempt a Man the Office 


| lid, The Caſe will be very different of this be really a Borough, and if ef, Norton 
t be an Upland Ten; for formerly in England every Hundred uſed to „ich was 
| ſerd their Jury, and every Borough ufed.ro fend 4 Men of their own, an ancient 
| uid Conſtables were beiore the Statute, but that gives them View of Borough 

s R | Armour z hat had a 


2 Hawk. Pl. C. 63. cap. 10. S. 38 ſays it ſeems clear, that the Se- 


Mis an ancient Borough, and that they have a Leet there, and uſed to chuſe wa braught 


| from being choſe High Conſtable in the Leet of the Hundred. Hale Ch. J. of Conſtable 


ferris, within 
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ton, and he 


e Leet of 


being in a particular Jeet, is excuſed from ſerving as High Conſtable of the Hundred? And on Debate the 


ning. — 1-Salk. 383. pl. 33. The Queen v. Jennings is a different Caſe. 
Tho be- 10. 8. was preſented Conflable by the Homage of a Leet in Eſſex, the 


the Juſtices 


could not ingly; This Order was removed by a Certiorari, and Exception was 
| make Con- taken to it, that the Juſtices had intermeddled in a Matter ot which 


they could 


_ Hill 57W3. 


Fletcher v. ing oft a Conſtable, any ſingle Juſtice of the Peace may do it; and the | 
Ingram. Order was confirmed. 2 Jones 212. Trin. 34 Car. 2. B. R. The King 


Bur aſter 12. The Steward of the Leet uſually certifies under his Hand whit 


A 30 3 5 Conſtable. | e 


Leer, viz. Armour; and he ſaid that the Superior Leet ſhall not meddle in the In. 
Wincaun- ferior of Matters inquirable there, unleſs it be in Caſe of Omiſſion; but 
1-4, that he ſaid, a Conſtable of an Hundred was an Article that the Infer 
leaded, that IN , : ka rior 
e being Court could not meddle in, becauſe it is an Office that extends beyond 
«ithin, and their Juriſdiction; and fo Judgment was againtt the Deſendanr Nig 
reſtant in Freem. Rep. 345, 349. pl. 433. Mich. 1675. Keene's Cale. ; 


the Borcugh, oug ht not to do the Office of on ot of the Hundred, but Judgment was piven againſt him 
and it was ſaid that if there were a {pecial Cvſtom to be diſcharged, it might be good. 3 Keb. 0 : 
230, 231. Trin & Mich. 25 Car. 2. B. R. The King v. King h 

A ſpecial Verdict found, that within the Manor of the Hundred of Farr.ham there are ſeveral other 
Manors belonging to divers Lords, the Inhabitants whereof uſed to be elected for the ſaid Hundred: 
They find alſo, that jhere is the Manor of the Town of Farnham within the Manor of the ſaid Hundied 
in which there is a Court-Leer, and that the Defendant is an [nhabitant within the ſaid Town of Fin 
ham E non alibi ; and that no Inhabitant of the Town of Farnham ever ſerved as High Conſtable for tle 
Hundred of Farnham The Queſtion ariſing upon the ſpecial Verdict was, Whether the Defender 


Court held, that he is not excuſed 11 Mod. 215. pl. 3. Paſch. 8 Ann. + R. The Queen v. Jen. 


The Juſtices of Peace at the Quarter Seffrons, upon an Examination ns 
of Peace this Matter, order that S. ſhould ſerve the Office, and ſwear him accord. 


fore the 13 | 1 . © Rea te tt | 
"<p oe Steward refuſed to ſwear him, and nominated and ſwore in his Place one R 


ings bo they had no Conuſance; tor the Appointment and Swearing of a Con. 


ſwear them. ſtable did properly belong to the Lord ot the Leer. Per Cur, the E. 
Per Holt lection ot a Conſtable properly belongs to the Homage, and though the 
IP 72 Juſtices of the Peace have not originally the making ot a Conſtable, yet 

„V/ z. this is a Matter of the Peace within their general Furiſdittion, and they 
in Cafe of have Power to examine this Matter at the Seſſions, and as to the Swear 


EF ] „¶,U CC Og To 
If there is 11. Seſſions may chuſe a Conſtable, and the Order here appointing 
no Leet at him to take the Oaths is an Election ot him &c. Per tot. Cur, He may 
all, then you be à Perſon not living within any Leet. And. per Holloway J. They 


2ſt go to 3 . | 3 3 
be Seri, might have compelled him to take the Oaths by increaſing his Fire, 


1 3 . 


can Juſtices 1 . . 
Peacl make a Conſtable who is an Officer at Common Law, and they only by Statute, only there may hare 
been ſuch an Uſage from the Neglect of thoſe to whom it properly belong'd ; perhaps there may have 
been ſome old Statute for it, which is loſt. Per Holt. 12 Mod. 180. Hill. 9 W. 3. The King 
Hewſon, : IEEE: 1 Fo og TTT. 


2 Perſon is choſe, which Certificate is carry d to a Juſtice of Peace, and 
* * it the Party refuſe, the Juſtice ſends his Warrant to compel him, bt 
thority. 12 Steward may, during the Court, ſwear the Conſtable as well as a ſuſtice 
Mod 88. of Peace after. 5 Mod. 128. Mich. 7 W. 3. in Caſe of Fletcher. 
Ld Raym. JOgram. | 

Rep. 70. S. C. & S. P. 


comb. 351. Ss. C & 8 P. per Holt Ch. J. 

12 Nod. 13. At Common Law all Conſtables were choſen at the Leer, and where 
115. 5 J. there is #0 Leet, at the Tourn, but * whether by the Steward or the Ho- 
accordingly, RR , | red 
kinn. mage has been a great Queſtion; but without Queſtion a Corporation 0 
669. pl 6. common Right cannot hui a Conſtable; by Cuſtom they may, but tber 
S. C the they muſt preſcribe for it. Per Holt. 2 Salk. 592. pl. 2. Mich. 8. 
Court ſcem- 3. B. R. The King v. Barnard. 


ed accord. 


ingly, ſed adjornatur —— Ld Raym Rep. 70. S. C. & 8 P per Cur, 
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be mult be choſe at the Tourn, yet his Power would be reſtrained to the 
Ch. ]. 11 Mod. 215. Paſch. 8 Ann. 6. R. in Ciſe of the 


| the Queen v. Jennings, | 
. P. by Holt Ch. J. 12 Mod. 88. Hill. 7 W. z. in Cale of Fletcher : Ingram. 


431 


14 The Village of C. having no Conſtable, the Juſtices by Order of 12 Mod. 
Se/frons appointed one to ſerve there; And per Holt Ch. U the Juſtices 180, 187. 
| | 


have all along exerciſed this Power, and the Court will intend they 3 * 
have a ſufficient Authority tor it; but the 13 & 14 Car. 2. Cap. 12. gives 8 


them Authority to do it only in paaticular Caſes, 1 Salk. 175, 176. S.C. Holt 
pl. 2. Trin. II W. 3 B. R. The Village of Chorley's Caſe. 7. 8 


| : : . | his Opinion 
We, that the Juſtices of Peace could not create a Conſtable where none was before, though he had 
beard it ſaid in Ld Ch. J. Keiling's Time, that if a Town be newly built, and they w 


ant a Conſtable, | 


that the Juſtices of Peace may; ard it being in this Cafe conteſted whether there was a Conſtable be- 


fore, it was ordered to be tried. 


15. High Conſtables are removeable as well at Petty Conſtables, and 8. P. of the 
the Faſtices ot Peace at Seſſions are the beit Judges of that Matter; per 8 
Cur, 1 Salk. 150 pl. 19. Paſch. 4 Ann. B. R. in Caſe of the Queen v. . 85 

85 ne VV High Con- 
| Pn Do „ | 5 | ſtable that 
are choſe by them, if there be good Cauſe of Removal. Bulſt. 174. Trin. 9 Tac. in the Conſtable of 

Stepney's Caſe, ——— Bur if it be in a Manor, and the Conſtable is choſen and ſworn in the Court- 
Lect, the Juſtices of Peace have no Power or Authority to diſcharge him. Ibid. „„ 


16. The Mayor of A. fer up a Cuffom that the Court-Leet there ought 
t« make a Liſt every Year of 5 Perſons to be preſented to the Mayor, and that 
he onght to chaſe one out of them for Conſtable, and that the Fury ſhould 
chaſe the other out of the remaining 4; Now this Year the Juty had made 


10 Lift, but the Pariſhioners choſe the Conſtables themſelves. Upon the 
| Mayor's applying to the Seſſions, they made an Order of Diſcharge of one 


of the Conftables, and that the Mayor's Conſtable, whom he nominated in 
Default of the Fury's giving him a Lift, ſhould be confirmed. The Court 
now quathed this Order; for they ſaid the only Statute, that gives the 
Juſtices Power at all in Relation ro Conſtables, is the Statute of 13 Eg 
14 Car. 2. cap. 12. [S] 15. and that Att only gives Juſtices Power to 
put in Conſtables in Default of the Court-Leer ; but does not impower 
them to diſcharge Conſtables already put in. Accordingly the Order 


| was quaſhed. Barnard. Rep. in B. R. 51. Paſch. 1 Geo. 2. The King 


v. Burden and Wakeford. 


PI 


(0) Puniſhed for refuſing the Office; and who may be 


choſen Conſtable, 


1. A Maſter of Arts may be elected Conſtable, and this is no Cauſe 
1 ro diſcharge him. See Court (I. a) pl. 1. Herſon's Caſe, 5 
2. An Attorney thall have a Writ ot Privilege tor all Offices that re- This is to 
quire his perſonal Attendance, as Conſtable &c. Agreed per tot. Cur, be granted 
Mar, 30. pl. 65, Trin. 15 Car. Anon. EN b 


y reaſon 
| their 
l b 5 TS, | oy Attend 
in the public Courts. Mod. 22. in pl. 59. —2 Hawk. Pl. C. 63. cap. 10. S. 39. SP. 1 ors | 
nat they ſhall have this Privilege even when they are choſen by a 


a particular Cuſtom, in reſpect of thei 
| Efates or otherwiſe; for that no ſuch Cuſtom ſhall be intended more: for in reſpes of thats 


ore ancient than the Uſages of thoſe 


urts, and therefore ſhall give way to them; and that upon the like Reaſons he finds it taken for 
| granted that pra 


8 d iſing Barriſlers at Law have the ſame Privilege, but he knows not of any Reſolution 
lo this Purpole, | | . 5 


3. If 


Conſtable. Fw 1 5 


par tic ular Hundred. Per Holt 
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222 Conflable. | 
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N. B The z. It a Man he choſen a Headborough at a Leet, he may be indif 
Indictment . Line bis Oath, b hen h . ö dicted 
ver an for not taking his Oath, but then he ought to be warmed to go before a 5 
becauſe it tice of Peace to take his Oath &c. And upon a Motion a Writ 1, 
did rot ap- granted, dirccted to one Prig, who was choſen an Headborough, com 
pear How he manding him to go before ſome Juſtice to take his Cath &c. Allen oy 

len 7g, 


was choſen. 39. Trin. 24 Car. B. R. Prigg's Caſe. 


48 


Keb. 933. 4. Cuſtom that every Watchman of the Cu/tom- Houſe ſhould be free from 
Pl. 53-5. C. ſerving was diſallowed ; becauſe there being ſeveral Watchmen in that 


ogy gy Pariſh there might be a Failure of Perſons to perlorm the Office, and 6 
Watchman à Judgment was affirmed. Sid. 272. pl. 28. Trin. 17 Car. 2, B. R. the 
was an anci- King V. Clark. | | | | 

"7 $5. A : 3 
not aver, that there are ſufficient beſides to ſerve, and therefore Judgment for the King, — 2 Hawk 
Pl. C. 63. cap. 10 S. 41. ſays, It ſeems, that even a Cuſtom cannot exempt fitting Perſons from ſeryius 
the Office of a Conſtable where there are not ſuſfi e ient beſides them to execute it; But ſays, that th? 
Point ſeems not to be ſettled, as appears by the various Opinions in the Books concerning this Matter 
which are very differently reported. | 1 5 7 Ld 


F. A Cuftom ina V ill is good, where there are ſeveral Houſes, that exyry 
one ſhall be Conſtable in Turn; tor though it ſhall happen to the Turn of 
 allw:dow, the may hire one to ſerve, and then he who fo ſerves is ſworn 
and he is the Conſtable and nor a Deputy; Agreed. 1 Syd. 355. Hil 
19 & 20 Car. 2. in Vannes Cale. ©. - e 5 
2 Keb 578 6, A pract iſing Phyſician in London was choſe Conſtable in a Pariſh, and 
| og 8 on a Motion for a Writ of Privilege it was denied, and a Difference 
the 3 | | 3 | 1 
Court order. made between an Attorney or Barriſter at Law and a Phyſician; that the 
ed to ſhew Privilege of the former is, becauſe ot their Artendance in publick Courts 
Cauſe why and not on Account of any private Buſineſs in their Chambers; but 4 
_ 2 Phyſician is a private Calling, and therefore they would not introduce 
empted, but NEW Precedents. Mod. 22. pl. 59. Mich. 21 Car. 2. B. R. Dr. Pordage's 
inclined that Caſe. | | „„ . e 
it lay not. | 3 | „ 3 | | 
— Sid. 431. pl. 19. the Kingv. Pordich, S. C it was ruled, that he ſhould be diſcharged of the Office 
Niſi &c 2 Hawk, El. C. 63 cap 10.8. 41. ſays he has no Remedy for his Diſcharge; for ther 
are no Precedents of this Kind and his Calling is private; but fays he thinks, that if there are ſufficient 
Perſons beſides in the Place to execute the Office, and no ſpecial Cuſtom concerning it, he may perhaps 
be relieved in B. R. e e e 


7. The Privilege of Exemption from being ſworn Conſtable extends to 
a Parliament Man's Servant; agreed and admitted by Twiſden ]. but 
he ſaid he did not think it extended to his Tenant. Mod. 13. pl. 36. 
᷑: ̃ .d , ,, none. ft; 
P Jo. . 8. A. was actually Conftable of the Hundred of B. and lived at W. witt- 
S C. and he in the Hundred of B. i» Eſſex, and being choſen Collector for the Pot in 
Vas diſchar- Corahill in London where he farſt lived, a Writ of Privilege was moved 

ed till his for and granted. 3 Keb. 627. pl. 16. Paſch. 28 Car. 2. B. R. the King 
Yface of TED 8 i He | 33 of adooaely 
Conſtable | 
ſhould expire. e 8 
2 Show. 75. 9. A Tenant in ancient Demeſne is liable to the Office of Conſtable; 
pl. 59. Trin. Held per Cur, Vent. 344. Mich. 31 Car. 2. B. R. Anon. 5 


31. Car. 2. 


B. R. the King v. Betteſworth, ſeems to be S. C. and Judgment pro Rege. 


Comb. 350. 10. Replevin ; the Defendant juſtified as Bailiff &c. in a Court: let 
1 by a Cu/tom there to chuſe a Conſtable and impoſe a Penalty of 498 
Tome 635. 1 if he refuſed. The Jury elected the Plaintiff under the Penaii), 
S. C adjud- & inde Notitiam habuit, but did not execute the Office, which being ple. 
510 5 ſented at the next Court &c. the Defendant diſtrained. Per Holt, Fiss 

lod. 127. and Amerciaments being by common Right may be levied by Dire! 


ed. bur this is a ca/fomary Penalty contrary to Common Rig ht; for it is 155 


$A 
_— - a. cent... d 
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Conſtable. 
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kefore Reluſal, and fo not to be diſtrained for, withour alleging a Raym Rey, 
Cuttom for fo doing, and the Notitiam habuit is too general; tor it 6%, S. C. ad- 
4g, tu have been foewn that he was ſuimmened within a convenient Time ro 10 Bed. 
rake the Oath betore a Juſtice of Peace as utually done; and, per Rook- 
by, the Delendant has tailed in not alleging a Cuſtom for the Diſtreſs; 
Judicium pro Quer. 12 Mod. 87. Hill. 7 W. 3. Fletcher v. Ingram. 
" 11. Steward d a Leet may impoſe a Fine upon a Perſon elected by the Suppoſe of 
Homage and ref ling to be worn, it he be preſent in Court; but if not Common 
jreſent the Steward cannot fine him, but he may be amerced which muſt Eight the 
by preſented at rhe next Court and aileered, and atter the Court a Jul- 3 
tice of Peace may give him the Oath. But the Party ought to be %- elect the 
„one, and Time and Place appointed under a Penalty when and where Conſtable, 
he thall coine, and betore whom, to take the Oath, and it is not enouah ad by 


K to ſay Notitiam habilit generally, Per Cur. 5 Mod. 130. Mich. 7 \ 1 
Wn; Fletcher v. Ingram. 5 e eee 
ter > 5 8 3 | us elected 
der, by the Homage by Cuſtom, here of Common Right Lis Election belonoed to the Stexvard, reſ uſes in Court, yet the 
Sie ward may impoſe a Fine upon him if preſent; Per Holt Ch. . 12 Mod. 88. S C. Comb. 


50. S. C adjudged. — Skinn 635. S. C. adjudged Ld. Raym. Rep. 69. S. C. adjudged. — 2 
very | Ian k. Pl. C 64. cap. 10. S. 46. S. P. and ſays, that it alſo ſeems that in either Cafe he ay be diate | 
10 either in the Seſſions of the Peace or before Juſtices of Oyer and Terminer. „ 
on, oh 


Hill. 


12. The Lord or Steward of a Leet may refuſe a Conflable for good Cauſe, 
and the Zu/t:ces of Peace have done the ſame ; Arg. Ld. Raym. Rep. 138. 
VVVVTVVVVVV%V(VVV RT nd, 
1z. An Order for making a Conſtable was quaſhed abſente Holt, for that 
it did not appear by the Order that he was au Inhabitant F the Liberty 
thourh of rhe Pariſh. 12 Mod. 256. Mich. 10 W. 3. Anon. 
14. The late Conſtable is not diſcharged till the new is (worn, becauſe 
the Parith cannot be without an Officer, 12 Mod. 156. Mich. 10 W. 3. 
15. No Man that keeps a publick Houſe ought to be a Conſtable ; Per 
Holt en. J. 6 Mod. 42. Mich, 2 Anne B. R. Anon 


and 
ence 
t the 
Ourts 
but 4 
)duce 
age's 


> Office 16. The Surgeons of London are exempt trom bearing the Office of Con- 2 Hawk. Pl. 
x there ſtable by Stat. 5 H. 6. cap. 6. and the Act likewiſe extends to Barber- C. F 8 
1cient Green athroved and r . EE 1 10. S. 43. 
er Surgeons appro ved and admitted according to the Statute of 3 H. 8. cap. ſays it ſeems, 


11. 10 that they exceed not the Number of twelve Perſons. that by the 
- *** „ „„ SO Equity of 
this Statute and the ancient Cuſtom of the Realm, all Surgeons have been allowed the like Privileee, 


ends to A Surgeon was indicted for refuſing to ſerve the Office of Conſtable, whereupon a Noli Proſequi 
hut us moved for and granted Niſi; and the Reporter ſays, that no Cauſe was ſhe wn, as ever he heard + 
35 Comyns's Rep. 312. pl. 161. Mich. 5 Geo. 1. B. R. the Ki | ns og MOTO: 


pl. 30. ing v. Pond. 


17. Where a Conſtable is choſen at a Leet and refuſes to act, whether The Seſſious 


” with- „ g | "att 
Poor in he is indidtable at Sſſions, or amerciable only at the Leet? Several Caſes cannot n 


were cited againſt the Power of the Seſſions, and Time was given to the priſon for 


s moved Retuſal, 


2 Counſel of the other Side to anſwer the Objections. Gibb. 102. Hil 
King ounſe! anſwer the Objections. Gibb. 192. Hill. Mu 
* TI Geo, %%% v. Lone. Goon wat 7 _— 

35 To indicted ; | 


| | Quod Curia conceſſit. 12 Mod. 180. Hill. 9 W. z. the King v. Hewſon. 
onſtable; 3 3 e LL PO e 


8 


* 


Jurt-leet, 
p of 4 8 
he Pena i ; 
being ple 


| (D) | Favoured or puni 1 1 


MW AS indĩged for that a Burglary was committed in the Night 

olt, Fi0® ſtab] (* by Perſons urkacwn, and J]. S. gave Netice to him being Con- 

y Dittes, Wil he qe and required him to make Hue and Cry, and he refuſed, bur becauſe 

is wel 8 id act ſhew the Place of Notice the Party was diſcharged. Cro. E. 
debe 54 Pl. 16. Hill. 41 Eliz. B. R. Crowther's Caſe, 

5 8 2. Another 
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King me by, for refuſing to meet and make a Rate upon the ſeveral Pariſhes in Der- 


a Statute di- and no Coertion ſhall be ſed non Allocator; for may in the Cafe of a 
rects the do- Pyblick Officer is tantamount to ſhall, and it he does not do it, he ſbil 


of Juſtice or by a Writ, this is but in Aggravation of his Contempt; but the Cour: 
the Publick refuſed to Quaſh it. Skin. 370. pl. 17. Mich. 5 W. and M. in B. R. 
Good, the the King v. the Inhabitants of Derby. F 


_— 
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| . K ihr ee 
2. Another Exception was taken to the Matter ot the sadistment 
becauſe ir has been adjudged, that an Hundred fhall nor be charged 
wich a Robbery committed in the Night, tor they be not bound to ive 
Attendance; no more ought a Conſtable to do it in the Night. But 
all the Court held the Indictment to be good notwithitanding ; for it is 
not like to the Caſe of an Hundred ; becauſe it is the Calles Duty 
upon Notice given unto him, preſently to purſue. Cro. E. 16. 17. pl. 16 
Hill. 41 Eliz. Crouther's Cate. YE ; | 
3. Several Conſtables were indicted for ref to execute the Warr 
of a Juſtice of Peace directed to em to apprehend one for a Contempt, and 
the Indictment was allowed. 2 Roll. Rep. »8. Hull. 16 Jac. B. R. 
Coleman's Caſe. 35 „ 5 
4. A Conſtable is not ſuable out of the County for what he does in Fx. 
ecution of his Office. Held per Cur. Sty. 393. Mich. 1653. B. R. 
Anon. 7 VVV e 
F. The Deſendant being a Conſtable, was indicted for that he con. 
temptucuſly. and voluntarily neglected to execute diverſa Þ ræceita et Wir. 
ranta directed to him by Juſtices of Peace under their Hands and 
Seals; But it was quaſhed, becauſe it did net jet forth the Nature and 
Fenor of the Warrants, for unleſs the Deſendant can know what particu- 
larly he is charged with, he cannot tell how to make his Delence, 
Vent. 305. Hill. 28 and 29 Car. 2. B. R. Burrough's Cafe. 
6. In an Habeas Corpus and Certiorart for the Body of ] S. who had 
been impriſoned tor not paying ot a Fine of 201. fer at the Quarter 
Setfions, the Return was, that he, being Conſtable and demanded by 
the Court to preſent an Highway, which was Sworn belore him by tao 
Witnelics to be out of Reparr, laid in Contempt of the Court, that he 
would not Preſent it; for which and certain other contemptuous \Vords, 
a Fine was ſet on him. The Court where of Opinion, that the Fine 
was not well ſet; for Conſtables are to preſent upon their own Know- 
ledge, and the two Witneſſes ſhould have been carried to the Grand 
Jury; for the Conſtable was not obliged to preſent upon their Tetti- 
mony, - Venc. 4136: Paich, $1. Car. „ B. R. Ano. 
2 Salk. 69. 7. Moved to Quaſh an Indictment apainft diverſe Inhabitants in Der. 


0 


by to pay the Conſtables Tax; firſt, becauſe they are not compellable 
8. 3 but the Statute only ſays that they may, ſo they have their Election 


105 3 be puniſhed upon an Information, and though he may be Commanded 


Word (may) 5 | 
is the ſame with the Word (ſhall) Per Cur.— 


— Carth, 293. S. C. accordingly. 
8. If a Juſtice of the Peace adjudge that to be an Offence which 1s 

_ Offence, the 1nterior Officer ſhall anſwer ; as it one be adjudged the | 
putative Father of a Baſtard, where after it appears to be Born in Ma- 
trimony, this is void, & coram non Judice &c. Per Holt Ch. 
Skin. 445. Trin. 6 W. and M. in B. R. in Cafe of Crump v. Holtord. 
9. A Leet may ſet a Fine on a Conſtable but the Seſſions cannot. 5 
Mod. 96. Trin. J W. 3, in a Nota at the End of the Caſe of the Nils 
V. Harpur. 5 Ps | 3 
10. Falſe Impriſonment againſt a Conſtable for Executing a I arrai | 
Sir Fames Butler, after he was out of the Commiſſion of the Peace. Per Holt, 

_ Conſtable ar his Peril is ro fate Notice that his Warrant is by ode n 
Commiſſion; but all the Favour we can do is, tince it was a Wars 
executed a Day or two alter Sir James was out of Commitho:, the: bs 
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"i his behaved himſelf keneffly and civilly, to be mild to him; and he ſaid, 
the Corttalle ought to tnew the Juſtice of Peace's Commithon, though 
heictolote it were held Common Reputation would be enough; and 
here the Conttable commmg our of his oxen Pariſh to execute the Warrant, 
betrays his Oilictoutaets. 12 Mod. 347. Mich. 11 W. 3. 
V. Als. | | | 
11. A Conſtable was indicted, for that one Naſh was convicted oft! Mod 53. 
Dur Stealing, upon the Statute 3 ard 4 Will. 3. cap. 10. and that the 1 
Leicudant Leing a Conllable, the alice directed his Warrant to him to Tien e 
levy Ihe Penaliy, W nich he did, but had not returned the Warrant, or Exception 
made 4% Certificate thereof, he was tound Guilty; and it being remoy'd was taken 
be Certiorart, it was refolved that though the Conttable is not named TO LOTS 
in the Statue, yet the Jullices may command him to Execute che been 7 = 
Warrant, becauie, as at Common Law a Conitable was ſubordinate ard Place, 
Othcer to the Conler vators ot the Peace, ſo he is NOW a proper Oflicer when and 
to the juſtices; And that where an Ofticer neglects a Duty incumbent 757 5 
upon him, either by the Common Law, or Statute, he is indictable, %% 


5 5 | yr 3 | ſhould have 
und turther that the Conſtable need not return the Warrant it ſelf ; becauſe r:turned bis 


Normand 


it may be neceflary for him to keep it in his own Defence; but he muſt I, arrant to 


ether return that or certify what he has done upon it; For otherwiſe the me 3 , 
piolecutor cannot attain the End ot his Proſecution, and the Detendant bund ts“ 
cannot be diſcharged. -- Salk. 380. pl. 28. 2 Ann, B. R. the Queen Travel over 
v. Wyatt. e „ . e „ England to 
e | Te hs : 5 3 find them. 
But judgment was given againſt the Defendant, Diſſentiente Holt Ch. J. not but that he ſaid it was 
an Ottence; but he ſaid that in all Proceſs there ought to be a Place and Time for the Return, — 
2 Ld. Raym. Rep. 1189. §. (, adjudged for the Queen by 3 Juſtices. ——-—It an Officer be negli- 
gent in doing of his Office it is an Offence at Common Law, and upon the qth. and 5th, W. and M. 
cap. 10. an high Conſtable was indicted for not returning his Warrant, and theſe Points were re- 
ſolved, that a Conſtable was an Officer at Common Law, and per Powell, fo was an High Conſtable, 


contra to the Opinion of Coke in his 4th. Juſtirures, and he is a ſubordinate Officer to a Juſtice of 


Peace, and when ever a juſtice of Peace is commanded to do any Thing, he is the Perſon who is to 
put this in Execution, for the Juſtice cannot Command the Sheriff, or the Party, unleſs there be ex- 
preſs Words of an Act of Parliament for it, and Matters being left ſo indifferent, if the Conſtable 
doth not do his Duty, he is puniſhable at Common Law. 2. That the Indictment reciting the Re- 
cord of Conviction, need not to Conclude patet per Recordum, for this is but matter of Inducement, 
and where Nul titel Record cannot be pleaded, there needs not Proof per Recordum. zdly. Here is 
a great Offence, for the Warrant ſays, that the Officer ought to return the Warrant, becauſe by the 


Act the Juſtice is to do ſome other Thing atterwards, in Caſe there be not Goods out of which the 


Penalty can be levied ; and though no Place is mentioned where the W arrant is to be returned it is well 
enough, for the Officer is to find out the Juſtice, and to give him an Account what he has done upon 
his Warrant, as the Juſtice may require him to do; and upon Not Guilty pleaded, the Officer may 
xrovd that he went to ſeek the Jultice but could not find him, and this will be a good Excuſe, Per 
3 ſultices as to this laſt Point, againſt the Ch. Juſtice; who thought, that both a Place where, and 
the Time when the Return ſhould be cught to be mentioned. grhly. If the Offender have but 501. 
worth of Goods, and the Sum to levied is 100]. the Officer cannot levy the 50 l, only. The 
Act doth not require that the Juſtices muſt diſtribute the Money themſelves, but the Officer may well 
do it, as the Act directs. It there be 3 ſeveral Convictions, and the Oftender hath no more Goods 
than will anſwer 2 of thoſe Convictions, he may pay the 2, and ſtand in the Pillory for the other; 
The Money cannot be levied by Parcels. So it is in Caſe there be but 2 Convictions, and the Of- 
fender hath only Goods to anſwer one of them, he may be Pilloried for the other. 5thly. That though _ 
the Indictment were that he did fever return the Warrant, nor cauſe it to be returned, yet this was 


2 enough, for the Neglect was the Ottence. 6rhly. That the Juſtice maſt make a Warrant t 


vy the Penalty, and that the Juſlice cannot do this himſelf, The Qucen v. Wyatt. 


12. Conſtable is the proper Om cer to the Juſtice of Peace, and in- 
dittable for neglectiug jor neglecting Duty required by Common Law or Sta- 
Ine, 1 Salk. 330. pl. 28. 2 Ann. B. K. the Queen v. Wyatt. 
13. Au Indictment againſt P. for nut executing a Warrant of a Juſtice of 
eace upon a common Baker, ior exerciling his Trade on a Sunday, con- 

tary to the Act. Exception was to the Indictment, that it does ur appear 
the Conviction was within 10 Days aſter the Fatt, which is the I ime 
limited by the Act; the Indictment ſaid only debito Modo convittts. 
Hole Ch J. was of Opinion, that ſince *rwas ſaid that he was Con— 
ted, it hall be taken tor a good Conviction in all Refpects, and the 
LO Delenduut 


„ 5 p 2 d — » — —— - 0: 00". — — 
> . — . Ic rat. 6 2 nes 3 — . - * — «. 94 — — — — 
a. 4 * * - . * „ 2 ; 6 II 8 
8 * E 8 : EO * 2 2 n + _ 2 
. 


* — 
—— — — . — 0 ä * — IS _ rid oo cunns Ad <Q cdiccooc 


LTH. - e nn e 
(E 4 fl 16 (E) His Power and Authority as Conſtable without 3 
Beale v. 255 e N — e 


the Notes 


—— —ͤ— ä—— . —E—ä—4ä —U—— — 


436 | Conſtable. 


8 4 n — 


— ——— 


Defendant ſhould have taken Advantage of the contrary, by ſtewinx 

” , , | SRL, * | 5. 6 1 4 : F4 & 7 : 
in Evidence upon the Trial. 11 Med. 114. Paſch. 6 Ann. P. R. the 
Queen v. Paw lett. 


* 


"14. In falſe Impriſonment, the Cafe was that the Ld. Ch, F. of p þ 
having in the late Reign Srgned a Warrant for apprehending the Plaintiq. 
the Detendant being a Conſtable arreſted him upon the ſame aſt.r the 4 
King's Demiſe, and thereupon the ſuſtices of Seſſions granted a Warr yt 
for his Commitment ; Et per Eyre Ch. J. The Warrant of the Ld. Ch 
. became ineffectual and void by his late Majeſtys Demiſe, ſo that the 
Impriſonment having been upon a void Procels the Action lies. Gibb 
80. Trin. 2 and 3 Geo. 2. at Nili Prius in Middleſex. Anon, ; 


rank. 


Carter, and 


there. . 7 OY 3 1 
1. IF any be threatned upon Complaint to the Conſtable, he may jr. 
J force the Party to put in a Surety, and it he do not he may cane 
Him to Priſon till he has found a Surety. Kitch. of Courts 96. cites ; 
. . 1 5 VVV 


Br. Peace, 2. Treſpaſs of Aſſault and Impriſonment, the Defendant ſaid thit le 


pl. 2. cites yas Conſtable, and the Plaintiff would have breke the Peace, and the Ie. 


N fendant took, Arreſted, and Impriſoned him till he found Surety of the Peace, 


ſays, Note 1 x \ 
he and the Opinion of all the Juttices was that the Conſtable way take Sure. 


Conſtable ty of the Peace, but upon no Pain. Quere in what manner ſuch Surety 


: * 3  thall be, it ſeems to be by Obligation, which cannot be but in ſome Sun 
2 o ta 15 8 . . hy 
2 Man an . 


4 Certain. Br. Surety. pl. 23. cites 3 H. 4. 9. 


make him © . 


nd Surety of Peace, but upon no Pain, and if he will nor, he has Power to impriſon him till he has 
found Surety, Quod Nota, and this Surety ſcems to be by Obligation, for he can not take Recogyi- 
MEE ĩ ))) 88 „ 


3. Conſtable may arreſt one to ind Surety of the Peace, and if he wil 
not obey he may take Power to enforce him, and one may juſtify that 


comes in Aid of the Conſtable, to arreſt one that makes an Aſſault 


Kitch. of Courts, 96. cites 3 H. 4. fol. 10. . 1 
4. Conſtable may ſearch for ſuſpicious Perſons, and may arreſt Night- 
Walkers. Kitch. of Courts 98. cites 2 E. 4. fol. h. 
Br Faux F. In Treſpats it was touch'd that Conſtable was ordain'd 2 keep the 
Impriſon- Peace and appre bend Felons, and that Conſtable may take Surety of the 


ment, pl. 24. Peace by . if he finds one making an Afﬀray. Br. Surety, pl. 


cCites 10 E. 


4. 17. S. P. 26. cites 10 E. 4. 18. 1 85 
6. Conſtable may arreſt one which makes a Fray, and carry him to 
the next Goal till he finds Surety for the Peace; but not impriſon him 
in his Houſe, or put him in the Stocks unleſs it be in the Night, that he 
cannot carry him to the Goal for any other reaſonable Cauſe, Kitci. 
of Courts 98. cites 22 E. 4. fol. 35. Per Bryan. N 
Kitch. of J. If a Man makes Aſſault upon the Conſtable, he may juſtify to arref 
Courts 96. him who made the Aſſault, and to carry him to Goal tor breaking the 
a" Peace, though he himſelf be Party, viz. the Conſtable upon whom tne 
a 9. Aflaulr was made; Quod Nota. Br. Faux Impriſonment, pl. 41. cites 


2 Bulſt. 32 
Shad . . 


—— — — . 


& d. P. cited by Coke Ch. J. Roll Rep. 238. Mich. 13 Jac. B. R. 
8. Con- 


| 


8 


1 
* 1 
— 


a Conſtable. 4.37 


g Conttable may ſearch for ſuſpicions Baway- Houſes where Women 
of ill Fame are, and may arreſt ſuſpected Perſons which walk in the 


. 
nnn. 


t Mie It, and ſleep in the Day, or Keep ſuſpicious Company, and it he be nor 
6 of Power to arreſt them, he may have Aid of his Neighbours by the Law, 
3 H. 7. to. 10. that he may have Aid. Kiteh. of Courts 98. cites 13 
. J. fol. 10. Title Recognizance 14 Brooke, 5 
f; 9. A Conſtable or Sheritf may /et to Bail by Bond one arreſted for ſuch The Con- 
te Felony for which he 1s bailadle, but not by Recognizance. Dal 11. pl. ſtables or 
at 9. Paſch. 7 E.6. Anon. Par Seat 
Nh. 3 ĩ e „ EM take Surety 
he of the Peace by Obligation. 4 Inſt. 265. in Cap 54. ad finem. Gilb. Hiſt. View of the Exche- 
b. euer 102. Cites Dal. 11. and ſays that no Recognixances were taken to the King by the ancient Conſer- 
vators of the Peace, nor by the Sheriffs nor Conſtables ; but in Caſes where the Defendants were bail- 
able, the Sheriff or Conſtable took an Obligation in his own Name, but not arly Recognizance to the 
| King; bur the Sheriff himſelf bailed to appear at his own Torn, and the Conſtable to appear at the 
— View of Frank-Pledge. But thoſe Obligations taken by the Conſtables are not now in Uſe, and the 
Juſtices now take Bail by Recognizance to the King. ES | = 
a 10, If any be ſtruck, and in Peril of Death, the Conſtable ought to ar⸗ 
a reſt the Offender, and 7o keep him in Priſon till it be known if he will live 
or die, or till he have found Sureties to appear betore the Juſtices ar the 
- Goal-Delivety. ieh of Couns g hue hen 
hs: 11. 38 H. 8. Tit. Falſe Impriſonment 6. Ir is ſaid that one can nor 
N arreſt for a Fray after it is done, without a Warrant; but before it be 
es 4 done, or whilſt it is doing he may. Kitch. of Courts ghꝙ9. 
By 12. 3 H. J, fol. 1. It is held there, that the Conſtable may take the 
b he Power of the County where there is a Fray, and ſpecially to take Felons. 
De Kitch. of Courts 98. VVVVVVVVVC To 
, 13. A Conſtable, going about his Service, is met, and affaulted and 
Hure. abuſed with diverſe opprobrious Words, and his Service impeded; The 
urety Conſtable ſeizes the Man and carries him to the Counter in Woodſtreet, to 
Sun be puniſhed for his Aſſault and ill Geſture. It was held that he could not 
juſtity this; for the Conſtable cannot carry one to Priſon but muſt firſt 
i carry him before a Juſtice of Peace; for a Conſtable cannot commit any 
he has bse but to the Stocks, and that only for a Breach of the Peace committed in 
Recog ni- his Preſence. 5 Savil. 975 98. Trin. 31 Eliz. by F ulwood V. Gaſcoigne. . 
. 14. He may impriſon a Man in the Stocks that refuſeth to watch, being 
1 an Inhabitant, and no Stranger; per Wray, but Gawdy e contra. Cro. 
bat 4 E. 204. pl. 37. Mich. 32 & 33 Eliz. B. K. in Caſe of Stretton v. 
/ ̃: 
: 15. B. brought a Child of 2 Months old, and laid it in the Pariſh Le. 327. 
Night- Church-Yard ot A. to the Intent to have deſtroy'd it, or to charge the N 
Pariſh with the keeping of it ; and the a e arreſted him, and put Elis, fc 
keep the lim in the Stocks, and this was held a good Juſtification, tor it is an ill ſays that all 
| of the Prattice, and is good Cauſe to ſtay the Plaintiff, and impriſon him, and the Juſtices 
ery, fl a accordingly, Cro. E. 287. pl. 1. Mich. 34 & 35 Eliz. B R. Opinion 
al v. Charter. 1 1 ON 3 ao En oe N the 
im to 5 . C 39 ER © uh 
: 1b | | would not give Judgment by reaſon of the ill Example, but left the Parties to compound the Matter. | 
10 15 | Gawdy J. faid it was a great Offence in the Plaintiff, but the ſame ought to be puniſhed according to 
, that 6 Law; but that the Conſtable cannot impriſon but only to ſtay him, and bring him before a Juſtice to 
Ritch. be examined. And by Wray, if the Defendant had pleaded that he ſtay'd the Plaintiff upon that 
Mater to have brought him before a Juſtice of Peace, it had been a good Plea; And Fenner ſaid that 
5 we the Juſtification had been good, if the. Defendant had pleaded that the Plaintift refuſed to carry away 
Cabs ö the Child. —— Ow. 98. Hill. 31 Eliz. S. C. reported according to Le 327. Mo. 284. pl. 436. 
King the ale v. Carter. Hill. 32 Eliz. S. C. the Defendant impriſoned the Plaintiff till he agreed to re- take 
hom the the Child, and the fuſtification adjudg'd good. Poph. 12. Hill. 35 Eliz. Anon. but S. C. 
41. cites Fenner held that what the Conſtable did was lawful, and Popham Ch. J. of the ſame Opinion, and ir 
| vas agreed that the Plaintiff take nothing by his Writ, 
16. A Conſtable after an Afray ir over cannot take Sureties of the Ow. 105, 
Peace becauſe J. S. Rood in Fear of his Liſe, and for want thereof to 35 Ellie. 
g, Con- . — 2 . 


| . CUrret v. 
FT commit; 


————___—__. n 


— 


Conltable. 


jornatur. | 


Ow. 105, 
106. C. B. 
Scarret v. 
Tanner. 
S. C. An- 
dierſon ſaid 
that the 
Conttable 
cannot take 
Security, 
nor Recog- 
nitance, 
nor Bail; 
and if he 
does take 
a Bond, he 
enn | 
 Cytere How 
he ſhould 
Cebrtify it, 
and into 


what Court. But Walmſley e contra, who faid that the Conſtable might take Security by Bond, thous\ 
not by Recognizance or Bail; And Owen ſaid that the taking the Surety is good. Sed adjomatur. 00 


S P. by 
Beaumont, 
and admitte 
dy Owen. 
Ow. 106. 


the Conſtable took from the Felon the Money of which he had robbed 
the Party, and was afterwards robbed of it himſelf, Trover and Con- 
verſion lies for the Party againſt the Conſtable tor the Money, but not 


ſwer to an Officer, and becauſe he had no Paſs, but travelled without 
one, and gave ſuch a ſcornful Anſwer, the Defendant did offer to appre- 


| Hill. 3) Eliz. 


but held, that a Conſtable canner detain any Perſon but for Felony. Brownl, 
198. Mich. 11 Jac. Ringhall v. Wolley. 1 = 


— 


commit; adjudged. Cro. E. 375. pl. 25. Hill. 37 Eliz. B. R. 83. 
rock v. Hannemer. e 

17. But a Conſtable may commit a Man for a Breach if the Þ,, 
his View, but not if done out of his Sight. He cannot os 
an Obligation tor the Peace, it broken out of his View; pes 
Anderſon. But Walmſley ſaid a Petty Conſtable may do it it By 
of his Sight, upon Intormation that one intends to make a Battery 120 
diſturb the Peace; tor by preventing the Occaſion of the Breach gf th. 
Peace it ſhall be well preſerwd. So 44 E. 3. Tir. Barre, he 5 
do it if Iniormation be given of a Breach of the Peace, or that 1 
comes where an Aſſembly is to break it. But he may not take Syry,,; 
by Recognizance entred, becauſe he is not a Judge or Officer of Re. 
cord; bur by Obligation he may. But this Obligation muit be jy jj; 
own Name, and not in the Dneen's Name, and /pa/l be certified at the 5 
tons of the Peace, and he cannot take an Obligation but upon View in 
che Peace broken, or Tumult made. But by Owen he may take Sureties be. 
fore as well as after, for otherwiſe it would be too late. Cro, E. 37 
376. pl. 25. Hill. 37 Eliz. Sharrock v. Hannemer 1 


18. Neither the High or Petit-Conſtable can take any Man's Oath 
that he is in fear of his Liſe; Per Anderſon Ch. J. Cro. E. 355. pl. 25. 


19. Common Fame is enough to apprehend any Man; bur it YOu ar- 
reſt a Man poſſeſſed of Money, and he dies, you are chargeable with the 
Money; Per Williams J. cites 2 H. J. ard where in the principal Cale 


Treſpaſs. Ow. 121. Mich. 3 Jac. Walgrave v. Skinner. 
20. A. was poſſeſſed of Corn at S. and V. the Servant of B. by Com 
mand of B. carried away the Corn. A. prayed the Conſtable to detain W. 
tiil he could procure a Warrant from a fuſtice of Peace, which he did; 


21. An Action of falſe Impriſoament brought againſt a Conſtable, who 
pleaded Not Guilty, and ſhewed in Evidence, that he came to ſearch 
in Time of the Plague for Lodgers in the Town, and found a Stranger, and 
queſtioned him which Way he came into the Town ? who anſwered, 
Over the Bridge; and the Judge conceived this ro be a ſcornful An- 


hend him, and the Plaintiff thereupon, being preſent, ſaid to the Defendant, 
he ſhall not go to Priſon, but yet offered to paſs his Word for his forth. cou- 
ing, upon which the Defendant did commit the Plaintiff, and it was ruled 
upon Evidence, that there was good Cauſe to commit the Plaintiff fir 
oppoſing the Conſtable, though but Vertally, in his Office, who is ſo ancient 

an Officer of the Commonwealth. Clayr. 10. pl. 19. before Davenport 
Ch. B. Mich. 8 Car. Shefheld's Caſe. 5 | | 
22. A, loſes Goods, and charges B. with the ſtealing them. The Con- 
ſtable ſearches B's Houſe, but finds. none of the Goods, yet upon the Charge 
of A. and at his Requeſt, the Conflable may arreſt B. though he may 1 
Diſcretion retuſe, he having found no Cauſe of Suſpicion on his Scaich. 
Clayr. 44. pl. 69 Augult, 1636. coram Barkley J. \Ward's Caſe. 
5 1 agg 23. ln 


». 3 
— 
ä 


* 
* 22 


Conſtable. e 5 


— W 


23. In Treſpaſs lor taking Salmon, the Deſendant juftifed by the Stat. 
1 Elis. cap. 17. for that he was a Conſtable, and that the Salmon were 
caught at an undue Seaſon. Upon a Demurrer the Plea was adjudg'd ill, 
decauſe he 41d not bee a Warrant ; tor a Conſtable cannot intermeddle 


— 


1 without a Warrant, nor the Leet without a Preſentment. 1 Salk. 407%. 
e pl. 1. Mich. 2 W. & M. in B. R. Atkinſon v. Crouch. 3 
f 24. Conſtable has no Power to require Aſſiſtance of whom he pleaſes 
It in ſearching tor Vets and other Engines to take Conies &c. Comb. 309. 
g Mich. 6 W. & M. in B. R. the King v. Wildbore. 
le 25. Whenever a Conſtable may take up any Perſon, it muſt be either 
ly an ana! Breach of the Peace, or upon good Crrounds of Suſpicion, and the 
he (auſe of his Suſpicion miſt be fiewn, becauſe it is traverſable; and in 
ng Caſe of Suſpicion, where there is a Felony done, there is no Difference 
y between a publick and a private Perſon; Agreed. 11 Mod. 248. Mich. 
. 1709. 8 Ann. B. R. in Caſe of the Queen v. Tooly, 
Ce 3 dg og 1 | 
ol 
be — on c — — — 
75 . 7 
1 (F) His Authority. By Virtue of General Watrants. 
Math 1. IF a Conftable by Warrant of the Peace from a Fuſtice of Peace arreſts 
| the Party, and brings him to the Fuſtice, who does not put him to 
be. find Surety, Action does not he againit the Conſtable. Br. Faux Im- 
© priſonment, pl. 12. cites 21 H. 7. 22. C 
pet 2. Conltable on a General Warrant againſt a Perſon may carry him be- 
Cale oy what Fuſtice he pleaſe. 5 Rep. 59. b. Hill. 32 Eliz. B. R. Foſter's 
Cale. ES. „„ FJ . 
rg 3. Conſtables, by Virtue of a General Warrant, cannot break open a They may 
K hot Hoſe to take a Perſon unleſs in Caſe of Treaſon or Felony. 1 Bulſt. 146, enter a | 
Ins Trin. 9 Jac. Foſter v. Hill. VV „ 5 OR 
ow; Treaſon; Per tot. Cur. Brownl, 211. Monrey 7. 5 FEW no, 5 
Mer; 4. Aſſault and Battery by Husband and Wife againſt the Defen- 
0 Cant a Conſtable, and two others. The Defendant juſtified, that the 
e, who Iriſe was preſented in the Leet to be a common Scold, and the Steward made 
ſearch a Warrant tothe Conſtable, to puniſh her according to the Law, and the De- 
er, and. tenGants went to the Plaintiff's Houſe to execute the Warrant, and the 
ſwered, Wife aſſaulted the Conſtable, wheretore he commanded the other Defendants 
fol An- '0 % Hands upon her, which they did Molliter. It was held by the 
hoe juſtices to be a good Juſtification, although they neither ſhew the Day 
p appr when the Leer was holden, nor that the Plaintiff's Houſe was within 
enden, the Juriſdiction of the Leet, nor ſhewed the Warrants of the Stewards, 
rt h- con lor that theſe were all but Inducements to the Juſtification. Mo. 847. 
3 Pl. 1147. Hill. 13 Jac. B. R. Curtye's Caſe, 5 7 
incilf fir 5. In falſe Impriſoment, the Defendant ju/tifred as Deputy to a Con-; Bullt. 37, 
0 ancient fate to whom a Juſtice of Peace had directed his Warrant &c. and * 80 
avenport alſo 4 7 8 the ) Jac. cap. 5. and reſolved that he may plead the Ge- * F. greed 
| al Hue. . 41. 1 v. Wi . 
neral Iſſue. Mo. $45. pl. 1141. Mich. 13 Jac. Phelps v. Winchcombe. R 
The Con- 6. Fuſtices of Peace make a Warrant to levy a Poor's Rate upon F. F. 
ie Charge Which was directed to the Conſtables of the Pariſh of A. J. S. had Lands 
e may 11 "3 pon which he had no Chattles, but his Houſe flood in the adjoining 
is Scaich. 1 of B. in the ſame County, in which F.S. had Gods, The Conſta- 
G. & of A. levied. theſe Goods by Virtue of the ſaid Warrant, and Holt 
23. In 4, J. ruled, upon Evidence at the Trial, at Hertford Summer Affiſcs, 


1698, 


- ade. tn MM 
— 


Conſtable. 

1698. that the Goods were well levied. Ex relatione. Lq. Raym. Res 
735. Hampton v. Lammas. 1 EEK 

7. It was ruled by Holt Ch. J. at Weſtminſter, 14 Feb. 1698. that 
Conſtable may execute the Warrant of a Juſtice of Peace &c. out of his 2 
berty, Im he is uot compellable to execute it there. Ld. Raym Ws 
VVV i 3 
8. A Conſtable is an Officer but for his own particular Vill, and th, 
he may execute Warrants in any other Part of the County, (as any Other 
_ Perſon may) yet he is not compellable to do it, though the contrary i 
practiſed in London by Cuſtom ; Per Holt Ch. J. Cumb. 446. Trin 
/ - „V: ps 
12 Mod. 9. If a Warrant be directed to a Conſtable by Name, he may execute 

180 Hill. it * ont of his Precinf?; Per Holt Ch. J. 1 Salk. 176. Trin. 11 W 
. W. z. te y R. in Caſe of Chorly Vill's Caſe. ” * 


. 4 
1 4 — 
1 n 
* 
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King v. 

Hewſon, - „ OS 

S. P. and ſeems to be S. C, —— 3 Salk. 98. pl. I. S. C. TOE * Any where within the TuriC: 
diction of the Juſtice of Peace. Arg, 11 Mod. 246. cites King v. Chandler, 2 Ld Raym. Reg, 


1299. Holt Ch. J. cites it as a Point ſettled Hill. 11 W. 3. in Caſe of the King v. Chandler. 
2 Hawk. Pl. C. 86. cap. 13. S. 30. S. P. Hs lis — 


On a War- 10. But if a Warrant is directed to al} Conſtables generally, ſuch War. 
rant directed rant cannot be executed by any Conſtable out of the Precin&s of his 


ae . is own Pariſh, for he is a Conſtable no where elſe. Carth. 508. Hill, 11 

the ſame as W. 3. B. R. in Caſe of The King V. Chandler. 1 | | 

„ OOO 1 „ 

to each particular Conſtable, and every one is bound to execute it in his own particular Juriſdiction, but if 
one Conſtable returns, that be has no Diſtreſs in the County at large; it is ill; Per Holt Ch J. Mich, 1 

W. z. 12 Mod. 316. the King v. Chaloner. - — 2 Hawk. Pl. C 86. cap: 13. &. 30 8. P. 


Mod. 180. S. P. in Caſe of the King v. Hewſon. 


11. One might take a Warrant to ſearch a ſuſpicious Houſe upon a Fel. 
ny committed, but it is at his Peril to execute it in due Time, aud at ſuſpetied 
Houſes only, and though a Conſtable may by Virtue of ſuch Warrant 
ſearch the Houſe, and all other Things that his Warrant doth authorize 
him to do, yet it he goes beyond his Warrant, by which any Body is da- 
maged, he is anſwerable for it; Per Holt. 12 Mod. 344. Mich. 11 V. 
T3 2, * i 8 5 
12. When a Conſtable has a Warrant, he is tied up to that Warrant 
to at} only as that directs. 11 Mod. 248. Mich. 1709. in Caſe of the 
Queen v. Tool) „„ CCC 
13. It ſeems that a Conſtable both may and ought to execute a peniral 
Warrant to bring a Perſon before the Fuſtice ef Peace, to anſwer ſuch Ma 
ters as ſhall be objected againſt him on the Part of the King; tor that the 
Officer ought to preſume, that the Juſtice has a Juriſdiction of the Mut. 
ter which he takes Conufance of, unleſs the contrary appear, and it may 
often endanger the Eſcape of the Party to make known the Crime he 1s 
_ accuſed of; nut it ſeems to be very queſtionable, whether a Conltaole 
can juſtify the Execution of a general Warrant zo ſearch for Hellus 
ſlolen Goods, becauſe ſuch Warrant ſeems to be illegal in the very Face of 
it; tor that it would be extremely hard to leave it to the Diſcretion of 
a common Officer, to arreſt what Perſons, and to ſearch what Houſes 
he thinks fit; and if a Juſtice cannot legally grant a Haut Warrant fot 
the Arreſt of a ſingle Perſon, leaving it to the Party to fill it up, furely 
he cannot grant ſuch a General Warrant which might have the Eflect of 
an Hundred Blank Warrants. 2 Hawk. Pl. C. 81, 82. cap. 13. S. 10. 
14. He cannot juſtify an Arreſt by Force of a ]uſtice's Narraut tor 1 
12 appearing to be out of his Furiſdiction. 2 Hawk, PI, C. $1. a} 
13. S. 10. 


IF. He 


_  #Y > Maa. © 


e 441 


15. He may juſt iſy by Force of a General Warrant expreſſing no cer- 
in Time. 2 Hawk. Pl. C. 81. cap. 13. S. 10. | 

16. It ſeems, that the Arreſi of an innocent Perſon may be juſtified by 
che Warrant ot a 8 ot Peace particularly naming him. 2 Hawk. 
pl. C. 82. Cap. 13. 8. IL. . 


0 an 1 1 . * 4 3 n WY 


(G) Pleadings. 


1 JPALSE Impriſonment againſt R. who came Vi & Armis, and 

beat and impriſoned him; The Defendant ſaid that he was Con- 

fable, and the Plaintiff beat R. almoſt to Death, by which Hue and Cry 

"pas levied, and the Defendant would have arreſted him, and the Plaintiff 

refuſed rhe Arreſt, by which the Conſtable took Power to arreſt him, and the 
Damage which he had was becauſe he diſturbed the Arreſt ; and to the Im- 
priſorument he ſaid, that becauſe the Plaintift beat R. almoit to Death, 

he unpriſoned him by 4 Day's, till he perceived that R. would live, and then 

he let him at large. Judgment &c. and no more is thercot ſaid, and 
therefore it ſeems that it is a good Plea, Br. Faux Impriſonment, pl. 6. 

cites 38 E. 3. 6. and ſee 38 H. 8. that a Man cannot arreſt him aſter the 

Afiray is over without Warrant; Contra before the Attray, and in the 

Time of the Altray &c. and ſo ot a juſtice of Peace. ß. 
2. In falſe Impriſonment, the Detendanrt ju/tified, that he was Con- 3 Le. 208. 


ſtable of B. and appointed the Plaintiff to watch there, and becauſe he re- PD p 


Feb 3 fuſed he put him into the Stocks 5 bur upon Demurrer, becauſe the De- Od.” 

mon Bu did nat ſhew that the Plaintiff was an Inhabitant there, the Court ingly by 

era held clearly, that che Plea was not good; for he cannot appoint a Stran- Wray Ch. 

es ger to watch, neither by the Statute of Wincheſter 13 E. 1. cap. 4. nor 1 

uch of H. 4. cap. 3. and Judgment tor the Plaintiff, Cro. E. 204. pl. 37. fable can. 

11. Mich, 32 & 33 Eliz. B. R. Stretton v. Broßbw un. notappoint 
2 any to 


arrant wach at his Plcafure, bur only in his Turn ; and in an Action againſt him, he ouglt to ſhew not only - 


of the 2c, 209. pl. 271. Trin. 30 Eliz. S. C. 

greed | 3. B. was indicted, for that being Conſtable of the Hundred of H. 

4 0 ne arreſted one for Burglary, and after at D. in the ſame County, let him 
10 elcape, and becauſe no Place was alleged where the Arreſt was, and it he 

1C N24” 


: ſhould plead Not Guilty, the Venue thould be as well from the Place 
it may where the Arreſt was made as from the Place of the Eſcape, the In- 
me ae dictment was held void, and the Party was diſcharged. Cro. E. 
da 200. pl. 25. Mich. 32 & 33 Eliz. B. R. Bouche's Caſmme. 
Felons " 4 P. was indicted, for that he being a Conſtable arreſted F. F. for 
Face 0 Felony, and voluntarily let him go at large. Exception was taken to the 
1 Indictment, becauſe he does nor fhew when the Felony was committed; tor 
l os the other may traverſe ir, and cites 8 E. 4. 3. And alſo, he does not 
rraut lol ſbew whey the Felony Was committed; tor it may be it was before the Ye. 
neral Pardon, and then the permitting him to go at large is no Felony ; 
wheretore for theſe Reaſons the Indictment was held to be inſufficient 
by Clench and Fenner, ceteris abſentibus. Cro. E. 152. pl. 10. Paſch. 
42 Eliz, B R. Plowman's Cale. 535 „ . 
Exception to an ſudlictment for not ſerving as Conſtable, according 
to the Order of the Juſtices of Seſſions, was for not alleging any Place 
wbere te vas requeſted to take the Oath, and quaſhed, eſpecially being 
_ | NE | ON 


ivat be is an Inhabitant in the Town, but likewiſe that it was his Turn to watch ; Per W ray. 36 | 


tes... DANG * » — 
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Conte mpt. 
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on Order repealed by the Juſtices of A ſfiſe on Appeal. Keb. 418. pl 
133. Mich. 14 Car. 2. B. R. the King v. Chute. " 
6. In Replevin, the Detendant avows for Diſtreſs for Pain aſſeſſed in 
Leer, for not ſerving there as Conſtable, nor finding ſufficient Deputy, a. 
 cerding to the Cuſtom, that he that is choſen muſt ſerve Per ſe, or anther 
and the Preſentment is, that the Plaintiff ſhould find a ſufficient Perſan 25 
ſerve for him, not giving him Liberty to ſerve himſelf, for which Cauſe 
Jones for the Plaintiff demurred. Judgment for the Plaintiff, Nig 
Keb. 416. pl. 12). Mich. 14 Car. 2. B. R. Eſcourt v. Stokes. = 
In all 4#i- J. It was moved to quaſh a Preſentment, for refuſing to be ſworn 
1% E, Conſtable of an Hundred, becauſe it did act mention before whom the g.. 
„, tmerce. tons was held; and Twiſden ſaid, that the Clerk of the Peace ought to 
ment for be fined for returning ſuch a Preſentment, and the Preſentment was 
refuſing io quaſhed accordingly. 1 Mod. 24. pl. 63. Mich. 21 Car, 2. B. R. The 


ſerve ”— King V. Vaws. 


Office | 5 ES K 

Caddie whereto he is appointed, it is adviſable, in all Pleadings in any Action concerning ſuch 
Fine or Amercement, and in all Indictments for ſuch Refuſal, ſpecially and expreſly to ſet forth jb 
Manner of every ſuch Election, Appointment, Notice and Refuſal, ard bejore whom the Court cas bulien, 
r, of Tan: EY 


5 Mod. 96. 8. H. was indifed, that he being a fit perſon &c. was tali die el:9:4 


, to be Conſtable, and after wards &c had Notice, but from that Day to the | 
ſcems o de Time of the Indiftment non ſuſcepit &e, ſed totaliter neglexit & e. Pem- 


S C. but berton moved to quaſh the Indictinent, for that he was not ſummoned 15 
not ſaid appear before a Fuſtice of the Peace to take the Oath &c. and cited Brig s 
e Caſe Allen 78. Per Holt Ch. J. by the new Stat. 13 & 14 Car. 2. two 
"=o * Jliſtices of the Peace may make a Conſtable in Detault of the Leet, but 

then they ſhould iſſue their Warrant, ſignify ing that he was elected Con- 
table, and requiring him to take the Oaths &c. Quaſhed Niſi. Comb, 


For more of Conſtable in General, See Mandamus (K) Robbery 
LO (M)- and : other Proper 'Facles. 
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(A) What ſhall be ſaid a Contempt. 


A Contempt is a Diſobedience to the Court, or an Oppoſing or Di. 

X. / bing the Authority, Fuſtice or Dignity thereof. It commonly 
conſiſts in a Party's doing otherwiſe than he is enjoined to do, or not doing 

what he is commanded or required by the Proceſs, Order, or Decree ol 
the Court. Sometimes it ariſes by one or more, their oppoling or dil. 
turbing the Execution or Service of the Proceſs of the Court, or uſing Force 
to the Party that ſerves it. Sometimes by u/ing Words importing Sor, 
| Reproach, or Diminution of the Court, its Proceſs, Orders, Officers 0! 
Miniſters, upon executing OT ſerving ſuch Proceſs or Orders. E 
| — 


1. 
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Iſ a Contempt to abuſe the Proceſs of the Court, by wilfully doing 
ay Wrong in executing It, or making Ce of it as a Handle to do Wrong ; 
or to do any Thing under Colour or Pretence of Proceſs or Authority 
of this Court, without ſuch Proceſs or Authority, Pr. Reg. in Canc. 
909, 100. | 3 
PP 7. of F. went armed in the Palace, which was thewn to the Coun- 
{-] of the King, by which he was taken and diſarmed before Chief Ju- 
{tice Shard, and committed to the Priſon of the Marſhalſæa, and could not 
Je bailed till the King had ſent his Will ; and yet it was thewn that che 
Lord ot P. menaced and aſſaulted him the Night before, and it was at 
Paul's, & non Allocatur ; tor he ſhall have Surety againtt him, and the 
Lord of T. was made to appear, and commanded that he ſhould not 
meddle, who promiſed it; Quod Nota. Br. Contempts, pl. 6. cites 
E. 3. 33- Ss ons 
* 11 Attorney does not put in his Warrant of Attorney till Fudzment or 
Verdi, this is a Contempt, and therefore he was impriſoned. Br. Con- 
tempts, pl. 21. cites 38 E. 3. 8. & 41 E. 3. 1. „ i ag 
4 In. Ouare Impedit, if Writ is directed to the Biſpep, who will not re- 
| cefve the Preſentee, this is a Contempt to the King, and the Plaintiff 
| ſhall recover Damages againſt him. Per Thorp. Br. Contempts, pl. 5. 
cites 38 E. 3. 12. 0 oy - 
TW Procelof Contempt iſſued againſt a Prior for not admitting the 
Valet of the King to a Corody, and he came and traverſed the Patronage of 
the King, which was found againſt him, and his Temporalties were ſeiſed 
into the Hands of the King for the Contempt. Br. Contempts, pl. 18. 
cites 38 Ail. 22. - 3 5 1 
6. A Man was purſuing his Buſineſs before the Fuſtices of Aſſiſe, and 
one R. aſſaulte him in the Preſence of the Fuftices in Diſturbance of his 
| Suit, and by Force and Arms took his Feme from him, and carried her away 
with his Goods and Chattles, and was found guilty of all, and was com- 
mitred to the Ward ot the Sheriff; and of the Fine, and of the relt of 
the Puniſhment the Court would have Advice of the Connſel of the 
King, if he ſhould loſe his Hand or nor, Quære ideo, Br. Contempts, 
Eo of oe nao 
J. Steward of a Leet took Indictment of Robbery in a Leet done at D. 
| where there is no ſuch Vill in this County, but in another County, and 
allo Indict ment of the Death of a Man which does not belong to the Leet, 
and the Party render'd himſelf, and had Writ of the Chancery to re- 
move the Indictments into the Chancery, and from thence into B. R. 
and the Lord of the Leet ſent the Indictment, and becauſe he had taken 
Indictment without Warrant, and al ſo of the Death of a Man, which does 
not belong to the Leet, and ſo purpriſed upon the King, Capias iſſued 
againſt the Lord to attach him to make Fine to the King for him and 
is Steward for the Contempt, inaſmuch as he was attainted by his o-] W. 
Return of the Indictment, and he came and made Fine to 40s. Quod 
Nota. Br. Contempts, pl. 12. cites 41 Afl. 30. 3 


7 or De- lo make Livery, who return'd that J. S. was diſturbed & ficut alias & Plu- 
mmonly nes & Cauſam Ec. and writ to anſwer the King of the Contempt, 
ot doing and he could not excuſe himſelf of the Contempt, by which he made 
Jecree ol Fine; and it is a good Plea that be had no Nittce of the Contempt till ſuch 
g or di- « Day, and then he avoided ; For by the Juſtices he is excufed before 
ag Force Notice, and yet it was by Act of Parliament, by which Iſſue was taken 
ng Korn, ſar the King that he occupied after Notice, and he who had Reſtitution 
mers or pray'd judgment of the Iſſues & non allocatur ; For this is a Writ of 
"= f Cnempt for the King only, and H. is not Party here, but he ſhall ſue 
0 | 45 11 


8, Office was found that H. of H. was aiding to O. M. Enemy of the Br. Pailis- 
King, and was eiſed of ſuch Land &c. and atter H. came into Parliament ment, pl. 35. 
| and deny'd that he was aiding &c. and had Reſtitution, and Writ to N. Lites S8. bo 
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in the Chancery, for this is Matter. Br. Contempts, pl. 1 1 


: 3. Cltes 42 
Ali 29. 24 


Br. Fine pur 
Contempts, 


- 28. Clics 
J. C. 


9. A Sheriff returned upon Capias, that he had taken the Body, and pit 
him into the Caſile of D. and the Abbot of MH. took him out of the Cit, 
and Capias iſſued againſt the Abbot ; Quod Nota. Br. Contempts, pl 
16. cites 13 R. 2. & Firth, Tit. Return 74. 1 

10. It a Man commences Suit againſt me in Bank, and after arreſts . 
in London &c. by which I bring Corpus cum Cauſa, and am diſmiſſed, it 
this Matter may appear, he ſhall be impriſoned tor the Contempt. Br 
Coutempts, pl. 17. cites 9 H. 6. 55. 7 Ls 
11. If a Furor appears and is challenged, and istry'd indifferent, and afier 
makes Default when he ſhould be ſworn, it is a Conteinpe, and he ſha] 
make Fine to the Value of the Land ſued tor per Annum. Br. Contempt, 


pl. 8. cites 36 H. 6. 27. 


7 5 
12. Nen Moleſtando iſſued to the Mayor of Calice, for the Tenants of 
Mark and Oye there to go Toll-free, out of Chancery returnable in 
B. R. and at the Plur. nor Cauſam frgnific. the Mayor would not return 


_ theIVrit; and by the Opinion of the Court clearly Attachment ſhall iſſue 


againſt the Mayor, directed to the Lieutenant of Calice, and ri: of 


Error lies in B. R. of the Judgment given in Calice. Br. Contempts, 
pl. 7. cites 21 H. J. 31. 85 


13. The Attorney was ordered to flay Proceedings, but the Deendant 
proceeded ; Injunction to bring in the Money levied, and to anſwer the 
Contempt. Cary's Rep. 62. cites 2 Eliz. tol. 92. Sedge wick v. Red. 
man. = EE „ 
14. Walter Jeames made Oath, that he hanged a Subpena on the Dur 
of one Stacy Barry's Widow; and that the Defendant uſed to ret 
thither, as he heard reported before that Time, who hath nor appeared; 
therefore an Attachment was awarded. Cary's Rep. 1g. cites 18 & 19 


Eliz. James v. Morgan. 


15. The Defendant was examined upon Interrogatories upon the Breach of 
an Order of this Court, and departed without Licence, theretore an Al- 


tachment. Cary's Rep. 148. cites 21 Eliz. Boyle & Ux v. Vivean. 


16. Attachment againſt Witneſſes ſerved to teſtify. Cary's Rep. 161, 

cites 21 Eliz. Turner v. Warren. 00 
17. Becauſe the Defendant maketh Oath that he cannot anſwer without 

Sight of Writings in the Country and then puts in a Demurrer, theretore an 


Attachment is awarded againſt him. P. 21 Eliz. Toth. 7). Farmer v. 


Fox. 


18. A. made Oath for the ſerving of a Subpœna on a Witneſs to teftify 
on the Plaintiff's Behalf before certain Commiiſioners, who hath not 1 


done; therefore an Attachment is awarded againſt the Defendant, Ca- 


Cary's Rep. 
r 
Farmer v. 


Fox. 21 Eliz. 


ry's Rep. 115. cites 21 & 22 Eliz. Middleton v. Speright, 
19. A Commiſſion to anſwer, he returned a Demurrer, therefore Attach« 
ment. Cary's Rep. 142. cites 22 Eliz, Paine & als v. Carew. 


20. A. brought Debt in the Exchequer in the Court of Common Pleas 
there, and pending this Action he commenced ot her Action in B. R. again 
the ſame Party for the ſame Cauſe; Per Shute this is no Contempt, but 


Manwood and Fanſhaw contra, and ſhewed Precedents. But when 3 
Plea is removed out of a Baſe Court by Writ of Privilege, and the Party 


ER. out oi Poſſeſſion; and becauſe W. refulſe I to auſever Interrogatories le 


Plaintitt in the baſe Court counts in B. R. this is no Contempt, and 
is at Liberty to ſue where he pleaſe. Savil. 14. pl. 36. Paſch. 23 Elli. 
Anon. OT 8 | Pp 

21. W. cauſed a Leaſe to be made by a Stranger to B. of a Houſe fi! 
Years, and then cauſed B. to bring Ejectment againſt J. S. whom de 
alſo procured to anſwer ro the Action, and paid the Fees to the Alta 
nies of both Sides, and this was in Order and with an Intent to get N. 


wa 


J was attached as for a Contempt. It was moved for W. that here was: 
thing executed, but all reſted in Intent only; but Man wood Ch. B. 
7 held that there was more than Intent, and zhough there was no Fal/ity to 
5 the Party, yet it is an Abuſe to the Curt, viz. a Practice to play all Parts 
|. and to abule the Officers, and Clench ſaid, ir ought to be puniſhed ſe- 
verely ; whereupon W. was committed to the Fleet and fined, but as 
Ne to Pillory my would adviſe. Savil. 31. Mich. 24 & 25 Eliz. pl. 73. 
r White's Cale. wo e 1 
r. 8 05 When a Statute impoſes a Penalty for a Contempt, as the Contempt 
is Lerſonal, ſo is the Penalty. Arg. Lane, 10). Hill. 8 Jac. e 
ter 23. After an Habere facias Seifenam awarded, executed, returned and 
all filed, the Defendant re-entred and ouſted the Plaintiff ; an Attachment 
Ns, was awarded upon Affidavit. 2 Brownl. 253. Paſch. 9 Jac. Gallop's 
ſe. 5 s „„ 
ot 2 Tbis Court directed a Trial, and the Defendant to avoid the 
in | Order procures an Injunction out of the Exchequer, the Detendant was 
urn ommitted. Toth. 135. cites Tr. 14 Car. Symmes v. Plowden. 
ſſue 25. A Man was committed for terrifying a Witneſs who was to be exa- 
; of mined at a Commiilion. Toth. 102, 103. cites Tr. 15 Car. Partridge v. 
pts, Z e Oe 
26. If a Writ of Error to teverſe a Judgment in this Court is brought 
dant and allowed, and Netice given of it to the Attorney of the other Side, and 
the Bail put in, and the Attorney does notwithſtanding ſue out Execution; this 
&ed- Contempt to this Court. (Trin. 24 Car. B. R.) But it is no Contempt 
Os it Notice be not given to the Attorney of the Writ of Error brought, 
Dar and Bail put in as the Statute requires. L. P. R. 306. cites Mich. 1649. 
rejort 1 R F 5 
ared; 27. A Man ſhall not be in Contempt by Non perſormance of any Rule of 
& 19 Court, without an actual Service of it upon the Party, or its being lett 
h of at his Houſe, Keb. 79. pl 53. Trin. 13 Car. 2. B. R. Prittiman v. 
n Al- 28. No Proceſs of Contempt is to be taken out againſt a Defendant for 
an. Niſobedience of an Order, unleſs he be ſerved with a Writ of Execution of 
. 161, that Order under the Seal of the Court. 3 Chan. Rep. 23. Hill. 1667 
1 Moy ſer v. Peacock. VFC 
vit bo, 29. Defendant cauſed the Plaintiff to be Arreſted 2 Days before the 
lore an Commiſſion for Examination of Witneſſes and was in Execution order- 
MET . ed to be Diſcharged, and the Defendant to pay Coſts and be at the 
1 5 Charge of a new Commiſſion. 2 Chan. Rep. 22. 20 Car. 2. Smith v. 
0 teftify Holman. rom EE ⁊ as 
| not 10 zo. Where the Original Cauſe, on which the Proceſs is grounded, is 
. Ca- Matter of which the 1he Court has no Cognizance, there a Reſcous can be 
no Contempt. Vent. 1. Mich. 20 Car. 2. B. R. Sparkes v. Martin. 
Attache 31. A Man Arreſted on a Latitat gave a Warrant of Attorney to con- 
tels a Judgment, and preſently atter ſnatched it out of his Hand, to 
to whom it was delivered, and tore off the Seal; the Court ſeemed to 
on Pleas incline, in Regard it was to confeſs a Judgment in this Court (B. R.) 
. againſt it was a Contempt on which an Attachment might be granted. Vent. 3. 
pt, but Mich. 20 Car. 2 B. R. Anon. | ah „ 
t when 4 32. It a Witneſs will not appear and be examined upon the return of 
he Party the Subpzna, the Party may take an Attachment againſt ſuch Witneſs, 
npr, and and if examined on the other Side ſuppreſs his Depoſition. 3 Ch. Rep. 
23 Eli. Wi 05 per Matter of the Rolls 1670. Anon. = 
33. One delivered a Copy of Injunct ion to the Defendant, and ſhewed 
Houſe for bim the W ric under Seal, bur Deſendant delired to compare it with the 
whom de WF Original and ſee how far he was concerned in it, which being denied, 
he Att Letendant thereupon delivered back the Copy, bur diſturbed the Plain- 
to get N. tits Polſeſſion. The Server of the Copy ſwore he ſhewed it to the De- 
gatories be lendaut under Seal. Per Ld. Keeper, it is a Service ſufficient to ground 
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Contempt. 


ſon, as it appears upon Commiſſion to examine the Contempt complain. 


to give Evidence to the Grand Fury on a Bill for High Treaſon. But on 2 


Suden 
to an Arbi- 


tration was 
by Rule of 
Court, and 
after the 


Arbitrators 


had made 


ſome Progreſs in the Matter, the Party came and ſnatched away the Papers, and ſo hindred {avtler Pri. 
| ceedines;, And per Holt there ought to be an Attachment, if the Party did not enlarge the Rule ard 
pay Coſts. / Mod. 8. Paſch. 1 Ann. B. R. Davila v. Dalmanſer. SM bo 


Court. 1 Salk. 84. pl. 3. Mich, 11 W. 3. B. R. Hall v. Mitter. 


Contempt, for which he may be fined. 2 Salk. 698. pl. 1. Hill. 2 


_ Crols. 


8. C. cited 


3 Wms's 


Rep. 117. 


a Contempt, and that notwithſtanding it was wrregularly Iſſued it g, 


The wnder Sheriff at the Inflance of the Infant and other Relations, but nit | 
of the Prochein Amy delivered back the Writ to the Infant and his Relations, 
This is a Contempt in the Sheriff tor which he was fined and commit- 


to be Obeyed. 2. Chan. Caſe. 203, Mich. 26 Car. 2. Wooly as 


King. . 
34. Proceſs was miſ-ſerved by delivering the Proceſs to a Wrong Per. 


ed of. Per Ld. Chan. There is no Reaſon Detendant ſhould loſe her 
Liberty upon a Miſtake of ſerving Proceſs. 2 Chan. Caſe. 100. Paſch 
34 Car. 2. Hammond v. Shelly. e 
35. Though a Proceſs is irregularly iſſued it may be a Contempt to 
Ditobey it. Prac. Reg. in Canc. 100. EAN 3 
36. Quarter Seſſions committed Ld. Preſton for re AHſing to be Sworn 


Habeas Corpus the Court bail d him. Per Holt tis a great Contempt 
and had he been there he would have fined him, and committed him 
till he paid the Fine, 1. Salk. 278. pl. 2. Mich. 3 and 4 W. and M. 
in B. R. The King v. Ld. Preſton. . OS 
37. Upon a Rule of Reference to Arbitrators they make an Award for 
the Plaintiff, and a Stranger by Contrivance defeats the Party of the Benefit 
ot this Award. Per Cur, it is a Contempt to the Court and an Attach. 
ment ſhall be granted, for it ſhall not lie in any one's Power to defeat 
the Rules of this Court, or render them ineffectual. 2. Salk. 596, pl. 
1. Mich, 8 W. 3. B. R. Sir James Butler's Cafe. me.. 


38. A Rule was made at Mi Prins to refer a Matter to the 3 Firems 
of the Fury, and that the Plaintiff ſhall have a Verdict for his tecurity ; 
alter the Award made an Attachment lies for 20 obeying the Rule of 


39. An Infant brought Appeal of Murder, and D. was admitted as 
Prochein Amy after the Writ was ſued out and before it was returnable, 


ted, notwithſtanding his Clerk in Court offered ro undertake for the 
Fine. 1 Salk. 196. 197. 12 W. 3 B. R. Toler's Caſe, 
40. Words contra bonos mores ſpoken of a Magiſtrate in Court is 1 


Ann. B. R. in Caſe of The Queen v. Langley. 
41. A, 27 on Interrogatories that a Copy of a Writ being ſerved up- 

on him, and the Writ ſhewed him, and before he knew the Contents ol it, 

or out of what Court it was, he had ſpoke with Contempt, this was ad- 


Judged a Contempt. 6 Mod. 43. Mich. 2 Ann. B. R. The Queen . 
42. An Infant was inveigled from her Guardian (though he was n 
aſſigned by the Court) and married to N. yet both the ſaid W. and tht 
Parſon, and the Agents were all committed by the Maſter of the Rolls, 
and the Order was after wards confirmed by the Ld. Harcourt. Cited 
by the Ld. Commiſſioner Jekyl, 2 Wms's Rep. 112 [and ſaid in Marg: 
to be 22 May 12 Ann. Hannes v. Waugh.) 5 
43. A Rule was made to ſhew Cauſe why an Attachment ſhould not 
be granted for diſcbeying a Tolt. 10 Mod. 349. Hill. 3 Geo, 1. B. R. 
Burgh v. Blunt. i £2 
44. The inſerting an Advertiſement in the News-Papers, offering a Re- 
ward of 1co l. &c. to any who will diſcover, and make legal Proof ot 4 
Marriage in Queſtion in the Court of Chancery, and which Marriage 
had been before adjudged good in the Spiritual Court, and allo in be 


Court 


oY CIS OPT 


Contempt. 447 


Court of Delegates, and a Verdict given at the Bar of the C. B. in its 
Farour, was by Ld. C. Parker held to be a Reproach to the Juſtice of 
the Nation, and a Thing inſufferable, and a Contempt of the Court, 
and that in Juſtice the Inſerter muſt ſtand committed. Wms's Rep. 675. 
Mich, 1720. Pool v. Sacheverel. 5 

45. Suing the Bail below, while a Writ of Error is pending in Par- 
liament, is a Contempt and Breach of Privilege. Wms's Rep. 685. Hill. 


155 1720. in the Houle ot Lords, Throgmorton v. Church. 

i ab. Encouraging an —— Ward of the Court of Chancery to go from his 
| Committees, under whoſe Care the Court had placed him, is a Con- 
: temptr. Wms's Rep. 697. Paſch. 1721. cites it as Dr. Valden's Caſe. 

. J. If in an Indict ment the Proſecutor and Defendant enter into a Rule 
, j Conſent, that the Maſter (hall take 48 out of the Freeholder's Book, and 


each Party ſpall firike out 12 ot them, and that the Sheriff Call return the 
F Refadue of the 48 to try the Cauſe at the Aſiſes, and at the Trial the 
Defendant challenges the Array for want of Hundredors, it is a Contempt, 


by and an Attachment ſhall be granted. 2 Ld. Raym. Rep. 1364. Paſch. 
of 10 Geo. B. R. The King E. Burridge.- V 
* 48. Marrying an Infant Ward of the Court is a Contempt, though the 
foar Parties concerned in ſuch Marriage had no Notice that the Infant was a 
I. Ward of the Court. 3 Wms's Rep. 116. Trin. 1731. Herbert's Cale. 
pn- 3 . AIG RIIIOY 
e ard | DS s | e — 
5 (B) Puniſhment thereof. 
rity; %%ͤĩ ᷣù ray N we 
uke o I, F O R Contempt the Defendant fhall be impriſoned, and ſo it was Br. Corody, 
SY . adjudged there; Quod Nota. Br. Contempts, pl. 2. cites 44 5 888 
e 2. The Original of Commitment for Contempt ſeems to be derived From 
wt the Statute Weſtm. 2. cap. 39. tor ſince where the Sheriff was ro impri- 
= lon thoſe that reliſted the Proceſs, the Judges that awarded ſuch Pro- 
ag ceſs mutt have the ſame Authority to vindicate it; hence it any one of- 
ſers any Contempt to the Procels, either by Word or Deed, he is ſubject 
PE to Commitment during Pleaſure, viz.a qua non deliberentur fine ſpe- 
will, 2 dali præcepto Domini Regis; ſo that notwirhſtanding the Statute of 
Magna Charta, that none are to be impriſoned, niſi per legale Judicium 
de partum ſuorum, vel per Legem Terre, this is one Part of the Law ot 
ts of It e ” commit for Contempts, and confirmed by this Statute. Gilb, 
F 1-9 #7 | ĩ˙ĩ ĩ Wy „ 
_ 3. Upon Information that the Defendant diſobeyed a Writ of Sub- 
pœna brought ro be ſerved againſt her, and that they which ſhould 
3 have ſerved the ſaid Writ were veaten and wounded, therefore an Attach- 
"nd th ment was granted againſt the Detendanr, and a Subpœna againſt him, 
> Rolls, who made the Aflault returnable immediate. Cary's Rep. 54. cites 
" NY 0, Wl. ge N v. Weſt. 1 : 8 e CLIN 
2 ttachment for not performing a Decree. Cary's Rep. 15. cites 
in Marg & 19 Eliz. Leake v. a | 1 7 1 14 15 
ould not R 5. Holgate makes Oath, he left an Injunction in the Houſe of the De- 
= adant, and that the Detendanr, Elizabeth White, Thomas Crimore, 
t and Robert Watkins, have diſobeyed the ſame, therefore an Attach- 
ring a Re = is awarded againſt them. Cary's Rep. 82. cites 19 Eliz. Holgate 
roof of * v. Grantham. — 8 „„ 5 
Marriage 6. The Plaintiff heued the Defendant a Writ, but did deliver him 


so in the 
(Court 


| either Note of the Day of his Appearance, neither did the ſame appear 


unto 
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unto him by the Schedule, Label, or any other Paper, and the He eu. 
dant appearing found no Bill; It is ordered che Detendant be allowed gud 
Coſts, and an Attachment againſt the Plaintitt tor ſuch ſerving. Cary's 
Rep. 83. cites 19 Eliz. Brigntman v. Powrrell. | : 
J. The Defendant being in Priſon, and not in the Fleet, would 58 
make a better Anſwer, though tuo Subpana's vere ſerved, My Ld. Kee 
er ſaid, let that be depoſed, and he thould be Hut up cloſe I riſoner in 
what Priſon ſoever he was. Toth. yo. 40 Eliz. Bicket v. Waller, 
8. A Judgment-Creditor brought a Sci. Fa. againſt the Principal after 
the Death of the Bail, who had paid the Debt, and hid a Releaſe und 9a. 
tis action acknowledged ; The whole Court held, that theſe Proceedings 
were undue, and in Contempt ot the Court, and therefore an Arrach. 
ment was granted againſt the Creditor. 2 Bulſt. 68. Paſch. 11 [ac, Hig. 
gins v. Sommerland. 1 „ 
9. In Zjedment to be tried at the Bar, the Defendant pleaded Infancy 
on 2 to put off” the Trial, but it was found by ſufficient Proofs, and 
by ſearching the Regiſter, that the Party was 63 Tears old, and there- 
upon an Attachment was granted againſt him. 2 Bulſt. 67. Mich. 11 
Jac. Lard v. Thorneton. „ 385 
10. Libel in the Spiritual Court for Tithes, to which the Defendant 
pleaded a Modus, and thereupon a Prohibition was granted, and ater. 
wards the ſame Perſon /ibelled for Tithes in the Year following. It was a. 
greed by the whole Court, that if the Libel had been tor the ſame 
Tirhes after the Prohibition granted, an Attachment ſhould be againtt 
him for his Contempt. 2 Bulſt. 289. Mich. 12 Jac. B. R. Downes v. 


Hackſeby. 


11. About Mich 9 Car. a Fine was impoſed and Parties pilloried and in. 
priſoned and laid in Irons for abuſing a Man tor ſerving a Subpœna in B, 
R. 1 107. Barker ̃] , ĩ˙7 e 
132. The Plaintiff, after a Verdict found for him, arreſted the Defend. 
ant, to the Intent that he mig ht have him in Cujtody when the fudęment was 
entered, and for no other Cauſe ; and this appearing to the Court upon his 
_ own Cantettion an Attachment was granted againſt him. Sty. 211, 
Paſch. 1649 B. R. Lamb v. Duff. VVV 
13. The Defendant was arreſted by a Latitat directed to the Sheriff f 
Wilts, and thence carried to M. where he was arreſted again by a Serjeant if 
that Town by Proceſs out of the Corporation-Court, and the Plaintiff proceeded 
againſt him in that Court, and nct upon the Latitat, the Court granted an 
Attachment againſt him, Niſi &c. and an Habeas Corpus cum Cauſa, 
Sty. 239. Mich. 1650. B. R. Brian v. Stone. DE ed a 
14. A Rule was made to ſhew Cauſe why an Attachment ſhould not 
go againſt a Fuſtice of Peace, who proceeded upon an Indictment of forcill 
Entry after a Certiorari delivered, and fined the Party; upon ile wing 
Cauſe the Court ordered that he ſhouldbe examined upon Interrogato- 
ries, and return the Certiorari and reſtore the Fine. Sty. 359. Mich. 
1652. B. R. Staple's Caſe, Ps VV 
1 Nagl, who attended the Court in a Cauſe there to be tried, ud 
arreſted, whereupon a Superſedeas was granted to diſcharge him, and a 
Rule to ſhew Cauſe why there ſhould not be an Attachment againſt the 
| Perſon, who arreſted him. Sty. 395. Mich. 16. B. R. Cullens Cale. 
16. Proceſs of Contempt is not to be taken out againſt a Detendant tor 
Diſobedience of an Order, unleſs he be ſerved with a Writ ot Execution 
of that Order under the Seal of the Court 3 Ch. R. 23. Hull. 1667. 
23. Anon. THE l „ 
: 1 Plaintiff told the Defendant he was come to ſerve him with an 
Order from the Maſter of the Rolls; whereupon the Detendanr faid, 75 
 Mafeer of the Rolls kiſs my Arſe. The Maker ordered an Attachment tv! 
the Familiarity, bur ſaid he believed the Lord Keeper would have co 
mitted him. 3 Chan, Rep. 41. Hill. 22 Car. 2. Witham v. Wicham. | 


ot 
ep- 


in 


ter 
94. 
Ings 
ach- 


1g. 


fancy 
and 
Nere- 


h. 11 


ndant 
atter- 
vas a 

ſame 
gainſt 
nes v. 


nd im- 


Jefend- 
ut Was 
n his 
. 411. 


beriff of 
jeant of 
roceeded 
nted an 


1 Caula, 


2uld not 
F forcible 
ſhewing 
errogato- 


9. Mich. 


ried, , 
n. and 4 
gainſt the 
Caſe. 


ndant for 
Execution 
Jill. 1667. 


n with an 
- ſaid, Ti 
-hment iet 
rave CoM* 


icham. 


18. 12 


0 


18. In Action for falſe Impriſonment it was adjudged, that an Order 2 Keb. 711 


1 £. 1 8 


Contempt. 449 
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of the Court ot Chancery, without a Writ ot Attachment, is not a ſuflici- ed 2 > 0 
ent M orrart to take and priſon a Perſon for a Contempt, and in ſuch; Phang 
Cafe the uſual Courſe is to award a Writ. 2 Saund. 182, Mich. 22 Car. 8. P. 
2. Furlong v. Bray. 5 5 pe AC 
ir Mould have been an Attachment, and the Defendant ſhould have pleaded Quoddam Brove Od At. 
echamento &cc. Mod. 272. pl. 24. LI rin; 29 Car: 2. Anon. Es N e | 


19. Examination ordered of one in Contempt for ſuffering Goods, or-; Chun, Rep. 
dered to be lecured, to be carried away, he being there with others at 27 3 but 
che Time. 2 Chan. Caſes, 82. Hill. 33 & 34 Car. 2. Harvey v. Harvey. GE en 

20. It the Deſendant hath not appeared this Court cannot decree tage 

Bill pro Confeſſo, but a Sequeſtration thall go againſt his real and perſonal 


Etfare until he clears his Contempt. 2 Chan, R. 283. 35 Car. 2. Nodes 


W | x . 
21. For any direct and poſitive Contempt a Party may not only be 


taken into Cuſtod y, but commtted to the Fleet during the Pleaſure of the 
Court. But for a bare Contempt in not doing ſome what, then only till 


he obey and perform; tor a Contempt in doing ſomewhat againit the 
Order of the Court is accounted much greater than omitting to do ſome- 
what commanded, ſeeing the one is wil ful, the other not al ways ſo; and 
eſides what is only not done may be done, but what is once done can- 
1 be undone, though its Effects may often be made to ceaſe, or Repa- 
ration may be made. Pr. Reg. in Canc. 100, _ 3 5 
22. Where a Detendant was taken or brought in upon a Commiſſion of 
Rebellion, he was forthwith committed; becauſe he had ſate our all the 
ordinary Proceſs of Contempt. Pr. Reg. in Canc. 101. F 

23. On a Decree for Payment of Money after a Writ of Execution 
and Attachment returned, the Court would not give Leave for Defend- 
ant to be examined, unleſs he gives Security to abide the Decree. 2 Vern. 
7 F688, , » ene 5 
24 When a Man is fined for a Contempt to a Rule of Court, the 
Party grieved can have but a third Part of the Fine, and it muſt be return- 
ed into the Exchequer before a Levari Facias; Per Holt Ch. J. And 
though Sir Samuel Aſtrey ſaid he had known ſeveral Precedents where 
a Levart Facias for a Fine hath Iſſued out of the Crown-office, Hole 
faid that had been much queſtioned. Cumb. 250. Paſch. 6. W. & M. in 
ö BAS, mmm : 

25. Rule was made to put off a Trial ſuper Solutione Cuftag? and the Coſts 
not being paid, and the Trial put off, the Plaintiff moved for an Attach- 
ment but had ir not; tor the Court ſaid he ſhould have gone on. 1 Salk. 
63, pl. 2. Mich. 10 W. 3. B. R. Anon. TTT 5 


26. Sheriff may take Bail on an Attachment of Contempt, but the 12, 0d 57 


King v. Daws. 


* 


Proſecutor may refuſe tO accept it. 2 Salk. 608. 13 W. z. B. R. The 3 A's | 
3 . : 2 tachment in 
Execution 


alter a Decree, the Sheriff may inſiſt on Security props 


451. Penalty. Per Guidot Regiſter, Ch. Prec. 110. Paſch. 1700. Danby v. Lawſon, 


27. Attachment was granted for proceeding after a Certiorari deliver- 
1 Mod. 38. Trin. 1 Ann. B. R. The Queen v. the Mayor of Car- 
le, 1 „ | 

28. On a Motion for an Attachment againſt the Defendant, upon Affi- 
davit made, that he being ſerved with a Rule of Court, to ſhew Cauſe 
hd an Information ſhould not be filed againſt him, ſaid, He did nt. 
(area Fart for the Rule f Court ; Though it was inſiſted tor him, that he 
ould be firſt heard to ſhew Cauſe againſt it, yer per totam Curiam 
e hall anſwer in Cuſtody, for it is to no Purpoſe to ſerve him with a 

| 5 * | ſecond 
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ontempt. 


in a Recognizance to anſwer Interrogatories. 1 Salk. $4. pl. 4. Hill. 


tempt; for it is not within the Words or Intent ot the Stat. 23 H. 


_ Geo. C. B. Field v. Workhouſe. 


Was preſſed for a Soldier. Upbn Oath made hereof Attachment was itay- 


2. It Defendant is in Contempt for not auſcvering, and on Motion he 
cbtains Time to anſwer, yet it it be not expreſsly ordered, that all Con- 
tempts ſhall be ſtaid, the Plaintiff may go on, and proſecute the Deten- 
dant tor not anſwering. Vern. 104. pl. 91. Mich. 1682. Anon. 
3. Upon a Habeas Corpus and Certiorari to the Seſſions, the Return 
Was, that it was for contemptuous Words ; but per Cur. it is ill, becauſe 
ahey ſhould be expreſſed what, and after filing the Return there can be no 


JJ... d cn. 
J. Aſter a Writ of Execution an Attachment iſſued, and then an H- 
fut ion for Poſſeſſion, and atterwards when a Writ of Afi/tance was mo- 
ed for, the Detendant, upon Debate, was adnritted to appear and be en- 


had cleared his Contempts, though he offered co pay all Plaintiff's De- 
mands, Principal, Intereſt, and Coſts, Ordered, that the Defendant 


Lord W. v. Osbaldifton, 
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ſecond Rule who had deſpiſed the firſt ; ſo he was brought in and bound 


9 Ann. B. R. Anon. : ROY 
29. The Sheriff cannot take a Bai! Bond upon an Attackment for a Con. 


and judgment accordingly. Comyns's Rep. 264. pl. 145. Mich, 4 


30. A Motion was made, that one committed for a Contempt might 
be bailed to anſwer Interrogatories, but the Motion was not granted tor 
Default of Sureties. And Mr. Maſterman ſaid, that formerly the Par. 
ry's own Recognizance uſed to be thought ſuthcient, but rhe Court c lat 
Tears has always inſiſted upon Sureties. 2 Barnard. Rep. in B. R. Mich 
6 Geo. 2. B. R. The King v. Clendon. RD TIS 


(C) Attachment ſtayed. In what Caſes. 


I. H E. Plaintiff ſerved one Rolfe with a Subpana ad T/tificanding, 


and after he was ſerved, betore he could be examined, Rolle 


ed. Cary's Rep. 58. cites Eliz. fol. 3. Humble v. Malbe, 


Amendment. Vent. 335. Paſch. 31 Car. 2. B. R Anon, 

4. Where a Man is arreſted upon an Attachment, the Contempt ſhall 
hold good, though no Affidavit be filed at the Time of taking torth the 
Attachment, it an Affidavit be filed betore the Return of it. Vern. 172, 


amined. Arg. 2 Vern. 92. Mich. 1688. Cites it as the Duke of Nortolk's 
6. The Queſtion was, whether Defendant could be heard before he 


bring before the Maſter all that is due for Principal, Intereſt, and Ci, aui 
then to be at Liberty to move to have his Sequeſtration diſcharged, but the 
Sequeſtration not ſuſpended in the mean Time. MS, Tab. Feb. 20, 1719. 
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D) Attachment and Contempt diſcharged; By what. 
And how. = 


i. 1 C. was ſerved with a Subpeena Ty the Name of R. C. and I.. 
] made Gath, that he ſerved a Subpœna upon R.C. and an ” 
tachment was ſerved upon J. C. and ordered that he thould be dichan, 
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Contempt. 
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re 


ed thereol, and might exhibit his Eill into this Court againſt the ſaled 
J. W. and call him in by Proceſs to anſwer his Perjury. Cary's Rep. 


103. Cites 20 Eliz. Clegge v. Warberton. 

2. An Attachment and other Proceſs of Contempt iſſued out of this 
Court, for not returning the Defendant's Anſwer by Commithion, is dif- 
charged, paying the ordinary Fees, becauſe the Plaintiff named one Com- 


11ſioner wH0 refuſed to join With one ot the Delendant's Commiſſioners in 


raking the Defendaut's Anſwer, and a new Commiſſion is granted to in- 


different Coinmiſſioners named by the Detendants, Cary's Rep. 113. 


cites 21 & 22 Eliz. Marſhal v. Harwood. 


3. G. P. made Oath, that where the Plaintiff ſerved a Subprna upon 
him to appear before Contmigioners to tet on the Plaintiff's Party, he the 
ſaid Plaintiff did mort grve or tender him the faid G. any Money for his 


Charges, aud alſo, that he was /ick then, and not able to travel; there- 
fore ordered the ſaid G. be diſcharged of the Proceſs of Contempt gotten 


out againſt him for not being examined. Cary's Rep. 141, 142. cites 


22 Eliz. More v. Woreham. _ | 5 5 
4. The Detendant took out a Commiſion to take his Anſwer in the 


Country, and returned a Demurrer, theretore the Plaintiff took out an 
Attachment, which this Court liked well, for that the Defendant did 


not directly anſwer, yet in regard of an Oath made of the Defendant's 
Impotency, a mew Commiſſion is granted to take his Anſwer, and diſ- 


charged of the Attachment, paying the ordinary Fees. Cary's Rep. 


142, 143. cites 22 Eliz. Pain & al v. Carew. 


5. A Rule was made to ſhew Cauſe why an Attachment ſhould not 


be granted againſt an Artorney, who was Mayor of N. tor iſſuing out an 
Execution upon a Fitdginent obtained there after a Writ of Error deliver- 


ed to him and aliowed ; but he proving that he was informed by Coun- 


ſel, that the Record was not removed thence, by reaſon of a Defe& in 


the Writ of Error, he was diſcharged. Sty. 321. Hill. 1651. B. R. 
Oo EO BY oO, a5 4% Ld OR 
6. Upon a Motion tor an Attachment for that the Defendant had pur 
one out of Poſſeſſion who was put in by Vertue of an Habere Facias Poſſeſſi- 
mem ; It was denied, becauſe it was inſiſted on by the Detendant, that 


he came in by an elder fudgment, and an Extent upon it. Sty, 318, Hill. 


1651. B. R. Fortune v. Johnſon, 


J. 13 Car. 2. St. 2. Cup. 2. . 4. Perſons taken upon an Attachment for 


Contempt, not to be diſcharzed without a lawful Superſedeas. 


8. Subpænaà in nature of a Sci. Fa. to revive a Decree; the Defendant 
does not anſwer, but is examined upon Interropatories to clear his Con- 


tempt. 2 Freem. SP. 128. pl. 153 Trin. 1677. Anon. 
9. Proceſs iſſued till 


Proclamation was returned; Then came the gene- . 


rel Pardon. The Defendant appearcd and demurred. The Plaintift mo- 


ved to ſer aſide the Demurrer ; for though the Contempt was pardoned, 
yet the Delay was no leſs to the Plaintiff, The Lord Keeper ſaid that 
as to the Contempt, the Detendant ſtands Rectus in Curia, and conſe- 
quently all Contempts are likewiſe pardoned, and therefore ordered them 
to proceed on Demurrer. Chan. Caſes 238. Mich. 26 Car. 2. Anon. 


Io. An Attachment after a Decree for Diſmiſſion is in Nature of an 


ecution at Law, and a general Pardon may pardon the Contempt, but 
net the Debt. Fin. Rep. 253. Trin. 25 Car. 2. Bartram v. Dannetr. 
11. Upon a Motion tor a Serjeant at Arms, on a Commiſſion of Rebel. 


But where 


lien retorned, the Court held that, Ly the King's Demiſe, all Proceſs Of an Attach- 
atempt not executed is ditermined, 10 that you mult begin again at an ment was 


Attachment; Bur where any Proceſs is executed, and a Cepi Corpus 
returned, there the Procels ſtands good. Vern. 300. pl. 295. Hill. 
1684 Anon, 


ſued out in 
the Time 
of King 
Charles the 
2d, and 


executed 3 Days after the King's Demiſe, but befere Notice of his Death, the Court on readlop the Caſe of 


Crew 
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turned, and that the Proceeding upon it ſince was good. Vern. 400. pl 372. YPaich, 1686. Burch 
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Abr. Equ. 3 One in Contempt to a Serjeant at Arms for want of an Anſwer, puts 


wh 3 f in an inſufficient Anſwer, and the Clerk in Court accepts the Coſts of the 
5 and ſa p | 


tinction Where he left off. But if neither the Plaintiff nor his Clerk in Court 


agreed to therefore it is uſual and proper for the Clerk in Court to retufe the 
by the Coſts tor want of the firſt Anſwer, till he is ſatisfied it is a full Anſwer. 
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Contempt. 


IT | k - : net 
Criw v. Uernon in Cro. C. 94. and a Precedent in the Lord Keeper North's Time, bet wixy 
Uauyhan v. 1Bampricld, was of Opinion that the Attachment was veil executed and alſo well wy 


v. Maypowder. 


12. If one is arreſted upon an Attachment either in Proceſs. or in Exe. 
cution after a Decree, yet in both Caſes on his appearing before the He. 
gifter, he is to be diſcharged, and to anſwer the Interrogatories at large, 
and not in Cuſtody, and upon the Regiſter's Certificate, that the Party 

has appeared, the Sheriff is to deliver up the Bond. Ch. Prec. 110. 
Mich. 1699. Danby v. Lawſon. VV 
Iz. If one brought in on Contempt denies all upon Oath, he is of 
Courſe diſcharged of the Contempt; but it he has tortworn himſelf he 
ſhall be proſecuted for the Perjury ; Per Cur. 12 Mod. 511. Palch, 1; 
W. z. The King v. Sims. 5 1 7 
14. Contempts for acting againſt an Order of the Court diſcharged, 
the Order being erroneous. MS Tab. Jan. 28th 1722. Stone v. Burn. 
15. If one in Contempt to a Serjeant at Arms for want of an Anſwer, 
and then puts in an Anſwer, and the Clerk in Court accepts the Coſt if | 
the Contempt, this purges the Contempt. 2 Wms's Rep. 481. Trin, 
2929. ut ihe Rolls, Anon. EE . 5 
16. Mr Maſterman ſaid, that by the Practice of the Court Interroga. 
tories need not be filed againſt a Man committed tor a Contempt till 
within 4 Days after Security given by the Party to anſwer them; but 
the Court held the Party's giving Security not neceſſary as he is in Cul. 
tody, and that 4 Days /hould be computed from the Time of the Party's le- 
ing ſworn to anſwer them. 2 Barnard. Rep. in B. R. Trin. 5 Geo. 2. 
Aen. e e h | e 
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1. FT NEfendant was in Contempt, and pardoz:d, and the Plaintiff was 
+ compelled ro ſerve a new Subpœna to do that which was firſt 
order'd. Toth. 10. 3. cites Trin. 37 Eliz, Young v. Chamberlain. 
2. If after Proceſs of Contempt the Defendant puts in an i»ſuficicnt 
Anſwer, and ſo reported, the Plintiff ſhould nor begin as formerly with 
Proceſs at the Subpcene, bur ſhall go on to the Attachment with Procla- 
mation and other Proceſs, as if the Anſwer had not been put in. Per 
Lord Keeper. Chan Caſes 238. Mich. 26 Car. 2. Anon, 


Contempt, and fo purges it. In the Proceſs of Contempt for the fcc 
this Diſ- ÞAnſwer the Plaintiff muſt begin again with an Attachment, and not 


0 7 accepts the Coſts for want of the firſt Anſwer, though rendered, and the 
JE rf Anſwer be reported inſufficient, the Plaintiff may go on with the Pro- 


car wy ceſs tor the ſecond Anſwer, where he left off at obtaining the firſt. And 


Court as 
reaſonable 
and agree- | . ; _ — 

able to the printed Orders of the Court. Trin. 1728. between Haiſtwell and Granger. [And ſcem 


to be S. C.] 


2 Wms's Rep. 48 1. pl. 152. Trin. 1728. at the Rolls. Anon. 
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And ſeems 


Plead- 


3. Attachment upon Prohibition, that he held Plea contra to the Pro- 


arguendo, in the old Reports and theretore Quære. 


* : 


Contempt. 


(F) Pleadings. 


. Nac hment upen & Prohibition for ſuing in the Spiritual Court for 
Tithes of great Trees againſt the Statute, he ſaid that he ſued of 
Tithes of Stlva Cadua Abique hoc that he ſued of other than of Silva Cædua, 
and no Plea, but fball jay Abſque hoe that he ſued of great Trees. Br. 
— . ⅛ PP.. ͤ ůvnV-n v 
2. In Contempt for not admitting Varlet of the King to a Corody, it was | We 
ſaid that it had been a good Plea tor the Prior to the Contempt to have e 9 


ſaid, that There came but one Writ of Contempt to his Hands, quod nullus 
negavit. Br. Contempts, pl. 18. cites 50. Atl. 6. ET 


hibition of the King, and did nut count that Prohibition was deli vercd to 
the Defendant, and therefore ill, tor the Form ſhall be obſerved in Mat- 
ters which are not Traverſable as here, and Eſplees in Formedon &c. 
and yet they are not Traverſable, and this Default was pleaded to the 

Count... Sr. Count. pL-t1. . 

4. Certiorari out of B. R. to the Mayor of Winton to certify &c. who did * In the Year 


| not return the Alias or the Pluries; by which Attachment upon Contempt Book it is, 


iſſued ro the Sherrff, and he returned the Writ .Ouod cepit corpus Majoris, Fables gi 5 


who prayed that the King count againſt him; and becauſe the Record and a Count'in 
the Writ made mention ot the Delivery of the Writs &c. therefore this Caſe 
by the Juſtices he need not Count; for the Record comprehends the &. Fitzh. 
Day and Place of the Delivery of the Writs, and all the Matter, but Count, pl. 
by others he ſhall make Count, and the * Tales have a Count in this Ac- 30 29 
tion ; for the Mayor may Traverſe that no Writ was delivered to him there it is, 


quod fuit conceſſum. Br. Contempts. pl. 14. cites 2. E. 4. 1. viz. the 
e e 25 e 1 „ Deelsritien 
gives a Count in this Caſe ac. 


5. Bill of Attachment upon Privilege for Goods carried away, was 
brought by the Warden of the Fleet, who had the Office in Jure Uxoris, 
the Defendant ſaid that he is Guardian in Fure Uxoris, and is nit ſo 
named in the Writ, Judgment of the Writ, and non Allocatur ; tor he is 
Officer, which is ſufficient to have the Privilege, and the Office irfelf is 
not ere in Debate, and therefore the Writ awarded good. Br. At- 
tachment. pl. 22. cites 9 E. 4. 40. e ES ey 

6. Debt _ the Attachment, the Sheriff returned quod Attachiatus 
eſt per Cattalla ad Valenciam 40 8. and at this Day the Defendant was 
Haigned, and at the Day which he had by the Eſſoign he made Default, 
and per tot. Cur. the Efloign of the Goods Attach'd are ſaved, not- 
Vithitanding the Default after, quod nota. Per Judicium. Br. Fortei- 
r EL "TE OY, Fr Tg OR 

7. Contempt ſhall be anſwered in proper Perſon and not by Attorney. 

. Contemps. pl. 15. cites 22. E. 4. 33. 34. e | 

8. Attachment «pon a Prohibition, and counted that he delivered a 
Prohibition to the Defendant, and yet he proceeded in the Spiritual 
Court, the Delivery of the Prohibition is not traverſable, but if he pro- 
ended contrary to the Prohibition of the King or not. Br. Traverſes per 
e. pl. 370. cites 1. H. J. 18. in the end of the Action debated there 


— 


Z ——ů— - — 


— „ — ——.— 


For more of Contempt in General, See Certiorart, Coſts, Evidence, 
Prohibition, Scqueſtration, Striking, and other Proper Titles. 
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3 ix. imam ibidem tenendam, without alledging any Day to which tt 1s di- 
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al * ts. 4 * "IE 


1110. 


CANS (A) [Of Proceſs | To what Time it may be. 


Sce Tir, 


Return (T) | 1 5 5 1 5 
I bid. cites - 1. PON an Original, d Term, or two, or three Terms, may be 
„ Meſn between the Teſte and the Return; And this ſhall be 


E.3-5- a good Continuance, for the Defendant is not at any Prejudice by 

tt, and the Plaintiff may give a Day to the Detendant beyond the 

, | common Day ik he Will. D. = Eltz. 175. 23. 5 To | 

* Firh, 2. A Continuance by Capias ought ro be made from Term to Term, 

Continuance and there cannot be any meln Term, becaule the Oetendant ought 

p! = not to ſtay ſo long in Priſon, * 8 E. 4. 13. Per Cumber, + 
Br. Conti- O. 2 Eltz. 173. 23. fi 1 „ re i 


4. cas. 8 ** Cro. E. 467. (bis) pl. 17, Hill 38 Eliz. Arg. cites S. C. and 21 H. », i, 


and 8 E. 3. 4. S. FP. 


Fith. Con- 3. Butt by Diſtreſs, a Continuance may be made with more tha 
tinuance, Pl a Term Meſn. 8 E. 4. 13. per Cumber. D. 2 Elis. 175. 23. 


3. cites 8. 


Br. Continuance, pl. 48. cites S. C. and 8. P. As from Mich. to Eaſter. 
Cro. C254 4. JE a Continuance be made in an interiour Court, ad prox 
on. S C.  Journed ; pet if the Court be ta be held by Cuſtom, not at any certain 
and Judg- Day, AS every Meek, or de tribus in tres cc. but die Lune, when 
ment af the Judges thereof pleaſe; this 18 a good Continuance. Þ, 8 
= Tur. Car. B. R. between Laxe and Feſſon adjudged, and a Judgment 
ices, Jlven in Coventry affirmed in a Writ of Error ; this being move 
_ Crooke du- for Error, : 5 N | | | VF 
Reine. ns 0 he = ons ous, 5öʒö or vel Tag 1 
And Jones J. ſaid, that all their Proceedings in Wales are adjourned till the next great Seſſions, and 
none knows when the great Seſſions ſhall be held And it is ſaid that this Error was aſſigned and o- 
ver ruled in the Caſe of Bythel v. Parry. EY Sf | N | 


Fitzh. Tour. : 


de ae 2 Cb. . r b. 


Pink. Jour. 6, As in à Scire Facias to execute a Fine. 24 E. 3. 31. b. 
pl 9. cites LEY s Es | 128 
. 


Co. C. 254, 5. Tf a Continuance be in an inferiour Court, that hath Power te 
255. pls. hold Plea de tribus in tres, or any other certain Time, and not other- 


2 wiſe, there the Continuance ought to be ad prox imam Curiam, fcilicet, 


S.C. & S. P. and alledge the Day, otherwile it is not good; And it is not ſufic. 


ſeems to be ent to ſay, ad quam quidem proximam Curiam, ſcilicet ſuch a Dat 


aden — Kt. becauſe the Party ought to know tie certain Day upon wii 
8. (o) the Entry of the Continuance is. 5. 8 Car. B. N. betwel 
pl. 2 S. C Laxe and feſſon, in a Writ of Error upon a Judgment in Coun 


* Thisis try, agreed per Curiam. D. 9 Eltz. 252. 


miſ- printed : ; 05 2 
and ſhould be D. 262. b. pl. 32. 33. Trin. 9. Elix. S. C. cited Cro. E. 105. pl. 16. Trin, 7 
Eliz. B. R. in Caſe of Ltat v. Jennings, in wbich Caſe a Judgment was reverſed in an inte 


Colt. 


$. Tn Writs of Execution the Juſtices may give a Day at their Pler 


SE. 
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Court for Error, becauſe the Diſtreſs was awarded returnable at the next Court after ſerving the Pro- 
ceſi, whereas every Ret urn ought to be at a Day certain, and it may be the Proceſs ſhall not be ſer- 
ved within a Year, and the Defendant is to have Day at every Court, otherwiſe the Proceſs is diſcon- 
tinued, and theiefore Judgment was reverſed. S. C. cited 2 Bulſt. $5. Mich. 10 ſac. in Caſe of 
Jones v. Smith, which was that J. was arreſted on Proceſs to appear in Placito Tranſgreſſionis at the 
Court of the Harſpaiſea ad Proximam Curiam there held, without jlewing the Day certain, when the 
next Court was te be held. Exception was taken that this is too General ; for ſo he may be detained 
go Years before any Court may be held, and that the Day when the Court ſhould be held ſhould 
have been ſhewn certam; and though it was objected that Proxima Curia here appears well by their 
Juriſdiction which is to hold the Court De Die in Diem, and that ſo the ſame had been uſed theſe 
0 Years, without ſhewing the Day certain when the Court was to be held, yet the whole Court 
| © yas of Opinion that the Day ought to have been certainly ſhewn, and for Default thereof the Plea 
| was held ill, and the Party arreſted diſcharged. | Gro. J. 314 pl. 15. Johns v. Smith, S. C. 
adjudged accordingly. — S. C. and alſo D. 262. pl. 33. and Cro E. Lear v. Jennings, 105. cited 
 Raym. 205 Mich. 22 Car. 2. B. R. in the Caſe of Gibbs v. Stratford but Twiſden J. ſaid 
that the Caſe of Dyer was good enough notwithſtanding that Error, but the ſudgment was reverſed 
tor other Errors, as 2ppears 1 Roll, Abr. 416. pl. 2. Jetion v. Laxen, fed adjornatur. Sce Inf. (C) 
|. 3. this Caſe. ——— Mod. 8 1. pl. 45. Mich. 22 Car, 2. B. R. Anon. Hale Ch. J. ſaid that when 
in an inferior Court the Venire Facias is ad Proximam Curiam it is naught; becauſe it is uncertain 
When the Court will be kept; bur if it be at ſuch a Day at Proximam Curiam it is good. In falſe 
| Impriſonment. the Defendant juſtified by Proceſs out of an inferior Court, which was to take the 
| Plaintiff and have him ad Proximam Curiam ; Exception was taken to this, and the Ch. Juſtice doubt- 
ed that the Exception was good and ſo the Plea ill, becauſe it ouglit to be on a Day certain; But the 
other Juſtices e contra, and Judgment for the Defendant, 2 Mod. 58. 59. Mich. 27 Car. 2. C. B. 
Crowder v. Goodwin. CT F 


8. Continuance of a Plea cannot be by one Term or more meſn, up- 
| on the Prayer of the Defendant. M. 15 Jac. B. R. between t- 
bolt and Leech, per Curiam agreed. 5 3 2 
| 9. But the Continuance of a Plea, upon Advice of the Court, by a+ s. C. cited 
| Term or more between, is not good. M. f Car. at Reading: by Roll Ch. 
| Term, B. B. between Morris and fohnſon th a Writ of Error upon *. _ 8 
a Judgment given in Banco, it was adjudged to be a Oilcontinu⸗ 5 
ance, where the Cale was, that in Treſpaſs tn Banco the Deten- 
dant pleaded a ſpecial Plea, upon which the Plaintiff demurred, and 
the Court, upon an Adviſare vult gave Day from Eaſter-Term ro Mi- 
chaelmas-Term, intermitting Trinity-Term, and therefore adjudged 
tobe a Oilcontinuance, and the Judgment reverſed accordingly ; 
becaule it this ſhould be allowed, the Court might delay Ben per⸗ N 
petuallp, for as well as they might intermit one Term, they might „ 
* internyt one Bear, or twenty Bears. Contra M. 15 Jac, B. NA. , 
between $horbo# and Leach, per Curiam. oO ''_ © NT 
10. If a Man declares in an Action upon the Statute of Mono $ty. 339. 
olies as the King's Patentee of Sope, and after the Detendant in 8. - _— 
Eaſter-Term pleads, that the King did not make any ſuch Letterg****: 
Patents, and Iſſue is joined thereupon, and Day given co the Plain 
| Lift till Michaelmas-'Term, but there is no Continuance between Eaſter 
and Trinity-Term, it ts a Diſcontinuance; for though the Court 
might give Oay to bring in the Letters Patents in Michaelmas⸗ 
Term, omitting Trinity-Term, yet there ought to be a Tomnuance 
between Eaſter and Crinity-Term- by a Curia adviſare vult, till 
Crinity-Term, or otherwiſe it is a Diſcontinuance. Tr. 1652. be- 
tween Friend and Baker gdjunged, d. „ 
o wer te WF 11. The Defendant being to go to the Marches of Scotland with the 
ot other · WF King to aid him in his War, the King by Writ commanded the Fuſtices to 
ſcilicet, WW £9971nue the Plea till bis (the King's) Return. The Judges notwith- 
t ſuſfici- ſanding proceeded to judgment againit the Defendant, and the Judg- 
h a Day Wl ment was affirmed in Error; for every Continuance muſt be to a Day cer- 
311 which tain, whereas the King's Return is uncertain. Jenk. J. pl. 10. cites 
between BR Mich. 3 E. 1. S. 29. [bur it ſhould be S. or pl. 24.] Creſſey's Caſe. 5 
1 Cover ln „ 12. Kttaint in B. R. was not Diſcontinued, becauſe he had a longer Day Br Diſcon- 
than the common Day; tor this is the Delay of the Plaintiff himſelf. Br, tinuance de 


«rin. Jours, pl. 43. cites 15 Atl. 6. and 6 E. z. accordingly, Boat, pl. 
a inſe 4 55 | 1 1 


(our 


a . 
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13. In Ouare Impedit they were at Iſſue uIpon Traverſe of the Preſent. 
ment, by which the Plaintiff claimed, and the Plaintiff prayed Day by 
12 Weeks, and the Defendant prayed Day by 15 Days, and the longeſt 
Day was given according to the Prayer of the Plaincitt; Quod mitrum! 
Br. Jours, pl. 43. cites 21 E. 3. 29. 
14. In Afiſe Writ was awarded to the Biſtop to certify whether Baſtard 
or Mulier, and the Parol was not without Day, but Day given to the 


Parties Ad proximam Seſſionem & interim quod ſequatur Breve Epiſcopo ad 
certiicand at which Day the Biſhop did not certify, and Sicut Alia 


was awarded, and Day was given over to the next Sins. Br. Jourg, pl. 
5 46. cites 38 Aff. 30. 5 RR 
A P. Br. 16. In Treſpaſs they were at Iſſue, and the Plaintiff tec Day by , 
Diſcontinu- Tear, and the other alleged it for Diſcontinuauce of Proceſs, and vet 
— 4 Pro- good by Award; for the Plaintiff may delay himſelf. Br. Jours, pl. 
cites 36 k. 16. cites 46 E. 3. 16. 9 . 

8. P. ibid. 16. Treſpaſs againſt two, the one appeared and pleaded to Iſſue, and the 
pl. 23. cites other made Default, and Day was given to him who pleaded by a Jar, yet 
On . no Diſcontinuance by Award, by reaſon that the * Plaintiff may delay 
aint, it was Himſelf without Offence, by Award. Br. Diſcontinuance de Proceſs, pl. 
no Diſconti- J. cites 46 E. 3. 26. „„ 55 f 

nuance in „ 8 ; Py | : 
B R. becauſe he had longer Day than the cemmon Day; for this the Delay of the Plaintiff himſelf, 
Ibid. pl. 28. cites 15 Aſſ. 6. and T. 6 E. 3. accordingly. . e 


1. A Man outlawed ſued Charter of Pardon, and Scire Facias againſt 
the Plaintiff, who pleaded to IJ ue, and after he who was outlawed ſaid, 
that there were only two Capias's before the Exigent, which appeared of Re- 


cord; and by ſome, by the Suit of the Pardon he affirms che Record, 


and cannot take Advantage of Diſcontinuance, and by ſome it is ill 


Continuance; and after he found Mainpriſe, and therefore it ſeems that 
it is admitted to be Diſcontinuance. Br. Utlagary, pl. 62. cites 3 H. 


18. If the Plaintiff counts in Debt or Treſpaſs, and the Defendant 
pleads to the Furiſdiction, or if Continuance be taken to anther Term, it 
ſhall be made upon the Writ as it no Continuance had been made, and 20 


Continuance ſhall be entred, and at the next Term the Plaintiff ſball count 


de novo; Per Babb, Br. Continuance, pl. 23. cites 8 H. 6.18. 
19. Note, per Cumbertord Prothonorary, that Capias, nor Continu- 
ance by Capias, can have Day only from Term to Term, by reaſon of the Im. 
priſonment; but contra of Diſtreſs, tor this may over-paſs a Term ; as of 


Iſſue in Mich. Term returnable Term. Paſch. Br. Jours, pl. 11, cites 


8 E. 4. 14. 


48 In Aan, the Grand Fury appeared, and the Court by lf, 


tbe Parties gave Day to them, aud to the Petit Fury de termino Paſche in 
15 Fohannis in termino Trinit', that the Parties may come toAgreement in 

the mean Time. Br. Jours, pl. 56. cites 21 E. 4. 23, 
D. 258.2 b. 21, An Exigent may be awarded in Eaſter-Lerm returnable in Mic hai 
ro _ mas=Term ; for the Nature of the Writ requires it 3 becauſe other wiſe In 
ut 8. p- the ſhort Term 5 Counties cannot be held, and theretore though a Term 
does not ap- meſne be left out, yet the Writ is good, and well continued. Dal. 194 

Pear. pl. 43. Anno 15 Eliz. Pollard v. Paine. 

22. So a Grand Cape in a Real Action requires 9 Returns, and therefore 
if it be awarded in Eafter-Term, it ſhall be returaable about Craſt Anima- 
rum in Mich. Term, and though a Term be lett out, yet it is good 
aug; becauſe the Return of the Wric requires it, Dal. 104. in 
| 23.A 


Ne Ser — 
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23. A Judgment in an interior Court was reverſed for Error, becauſe. 
the Diftreſs was awarded returnable at the next Court aſter the ſerving of 
the Proceſs; whereas every return is to be at a Day certain; and it 
may be the Proceſs ſhall not be ſerved within a Year, and the Deten- 
cant is to have Day at every Court, otherwiſe the Proceſs is diſcon- 
tinued ; and Judgment was reverted. Cro, E. og. pl. 15. Trin. zo. 

Eliz. B. R. Lear v. Jennings. Mo ; ME : 5 
24. Error of a Judgment in the Court of H. the Judgment being in S C. cited 
Debt by Nihil dlicit; The Error afligned was, that after Imparlance Arg. 2 Mod. 
Day was given tO the Parties 7:// the next Court, and no Day certain, and 2 1 


8 3 q of ph . | in the 
tor this Cauſe it was holden a Diſcontinuance, and the Judgment re- Notes a. pl. 


— xr 


a. 


nn 


verſed, Cro. J. 571. pl. 12. Paſch. 18. Jac. B. R. Adams v. Flyth. 7 heu Con- 


5 | tra by 3 
Juſtices, Hale dubitante. * 


25. In Treſpaſs in C. B. after a Plea, Replication and Demurrer, the 
Entry was, Curia adviſari vult from Hilary Term, to Trinity Term, leav- 
ing out Eafter Term; it was inſiſted, that this might well be done, 
becauſe *tis-the Act of the Court, and they may take fo much Time to 
adviſe betore they give their Judgment. But per Doderide J. though 
a particular Continuance by Dies datus may be by leaving our a Year, 
becauſe the Plaintiff may delay himſelt, yer a Term cannot be left out, 
becauſe is in delay of Juſtice; ſo the Plaintiff may purchaſe an Original 
returnable 2 or 3 Terms after, becauſe it is in his own delay; but if he 
was to purchaſe a Capias it is otherwiſe, becauſe the other thould be 
impriſoned tor all the Time and therefore he cannot leave out a Term; 
to which Ley Ch. J. agreed, and faid that C. B. cannot give other 
than common Day where the Suit is by Original, but otherwiſe in B. R. 
tor the Suit is bp Bz/}, bur if in B. R. the Suit be by Original, yet we 
caunot give other than common Day; and ſtaying a Cauſe without giv- 
ing a Day when it ſhall be revived, or if we give a Day too long, viz. 
_ omitting a Term, this is in delay of Juſtice; for it may be the Court 
ſhall be reſolved ot their Judgment before this Day and yet they cannot 
gire it, and ſo this is againſt the Statute of Magna Charta. 2 Roll. 
ii. 21 Jac. B. R. Johnſon v. NortoI][n.. 

26. A Latitat may be continued from time to time till the Bill filed to 
prevent the Statute of Limitations, otherwile it is not good, which Con- 
tinuances may be made by Attorneys at their Chambers; per Cur. and 
Twiſden J. ſaid, that he had known an Action was continued by La- 
titat 5 Years betore the Bill filed; and Herne ſecondary ſaid, that a 
Latitat may be continued j Tears. Sid. 53. Mich. 13 Car. 2. B. R. in 
/// Or 8 - 

27. Upon an Iadictment of Perjury it was ſaid per Cur. that at the “ See pl. ). 
lame Athzes the Judges may adjourn to a Day certain; but if there be and the 


a Continuance over to the next Aſiges, there muſt be no Day expreſſed. Bu Notes there. 


inferior Courts cannot make a Continuance ad Proximam Curiam, but 
always to a Day certain. Vent. 181, Hill. 23 and 24 Car. 2. B. R. 
The King r oo non ds ones 6 
28. Error aſſigned of a Judgment from C. B. that there was a Miſ- 2 Lutun. 
continuance, the Continuance being from one Day to another in the ſame 3 Pear⸗ 
Term, which was urged could not be the Term being but one Day 1n Wulle. 8. C. 
aw; but overruled ; another Error was that the Time of Impar/ance Says tha! the 
was to Onind* Paſch' inſtead of Die Paſch' in quindecim Dies quod etiam 3 
luit rejectum, Per Cur, 12 Mod. 103. Mich, 11 W. 3. Pierſon v. e 
ulls. pn that the 
| SES Ee | | Record was 
a Record of Paſch. 11 W. 2. and it appears by the Defendant's Plea, that there was an Imparlance 
o Octabas Hillarii before, and it does not appear that there was any Continuance from this Ferm of 
aſter. But the Court beirg informed that the Declaration was in Mich. Term before wih an 
mparlance to Octabas Hilla ii, leave was given to amend the Reco. d and to make it agree with the 


Fatt of the Cale, | 
1 (A. 2) Continuance 
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See (B) (A. 2) Continuance and Diſcontinuance. In What 
Caſes; How, and When, _ 


1. JF a Man appears and imparles, he ſhall not allege Diſcontinuancy 
I of Proceſs after. Br. Diſcontinuance de Proceſs, pl. 48. cite 
; 2. If Replevin be removed out of the County into Bank by Recordar,, 
Diſcontinuance of Proceſs in the County is no Plea in Bank; tor ng. 
thing is removed into Bank nor of Record there but the Plaint only; 
quod nota. Per tor. Cur. Br. Dijcontinuance de Procels. pl. 45. cites 
H. 6. 30 b 5 „„ Ds eb 
0 . 3. It Pone comes to the Sheriff after the County paſt, yet he may gie 
Day to the Party, though it be not in tull County ; per Brian, which 
Catesby agreed, and that if the Plaintiff ſhall be nonſuired in the Coun. 
ty, it ſhall ſerve the Pone; for it is not in full County as Recordare is, 
Per Littleton, if the Plaintiff appears it is no Error, as where a Man 
appears by Capias in an Action, in which Capias does not lie, this is not 


Error. Br. Jours. pl. 54. cites 12 E 4. 11. Nb 

4. Note, that after the Tenant has vonched in Præcipe quod reddat, and 
| the Vouc hee has entered into the Warranty, no Diſcontinnance ſhall be 4. 
® gainſt the Tenant, for he is out of Court and the Vouchee is in his 
Place, to which Vouchee Day ſhall be given and nor to the "Tenant, 
Br. Diſcontinuance de Proceſs. pl. 40. cites 1 E. 5.4 „ 
Though a 5. A Writ of Error may Sleep ſeveral Years without a Diſcontinuance 
prey 5, for it is only a Commiſſion to the Judges to examine the Record, and 
a Commiſſion the Partys have no Day in Court till the Plaintiff in Error ſues a Heir 
to examine facias ad audiendum Errores, or the Defendant in Error ſues a Scire 
| the Errors, facias quare Executionem habere non debet. After ſuch Scire Facias the 
i N dete in Writ of Error may be diſcontinued, and Errors may be alliged upo | 
| dim Either of chole Scire Facias's.  Jenk. 25.-pL- 8. 
nn . Years with- 5 . gs , ws Wong 

out being diſcontinued, yet after the Parties have once proceeded upon it, it may be diſcontinued 

well as any other Action. Per Popham. Yelv. 4. Trin 44 Eliz B. K. in Caſe of Cromwell v. An- 
 drews ——- Writs of Error are rarely diſcontinued but ſometimes they may be; Per Holt Ch. J. and 


ordered the other fide to ſhew Cauſe why a Writ of Error brought to reverſe a Fine ſhould not be 
diſcontinued, 5 Mod. 45. Mich. 7 W. 3. Winchurſt v. Maſely. | ED 


E 8 Though a 


6. In a Qua. Imp. brought by the Onueen, the did not proſecute the 

Suit. Periam faid, that after a Year the Defendant may have it diſcu- 

tinued, but that the Queen ſhall not be Nonſuit. And in the Cale of: 

Common Perſon the Plaintiff may diſcontinue ir within a Near, but the 

Defendant cannot diſcontinue it till after the Near. Gouldsb, 53. pl. 3 
„ ß Coo 9 „ 

A Man may », In a Replevin the Plaintiff cannot diſcontinue his Suit without the 

be Nonſuit Privity of the Court; for the Entry is Recordatur per Curiam; and if be 

without | N : , , 

leave of the Would diſcontinue Without moving the Court, the Detendant may en- 

11 Court, but ter the Continuance if he will; Agreed per tot. Cur, Le. 105. pl. 14% 
he cannot Mich. 30 Eliz. C. B. Bear v. Underwood. —— 


: * 1 - —_— - —— ů — rw" — —— — 9 
„ ene * — — at W. * 3 3 : g PEE 


I diſcontinue ? | | oy 

| his Suit without their Conſent ; Agreed, Mar. 24. pl. 54. Paſch. 15 Car. Utbart v, Parham. 
| } . 5 Plaintiff 8. In Debt on an Obligation againſt an Executor, Demurrer was joins 
| | prayed leave 


10 difcomi- 924 arg led, and Rule was given to enter Judgment for the Deſendau 
nue paying Where upon the Plaintiff moved that there was not any Continuance er 
Coſts tred on the Roll, and thetetore pray ed that it might be diſcontinued; 


rouge it Bur per Cur. the Plantiff cannot diſcontinue it without the Courts D- 
was after 


Wi | 0 | | p ” : 5 — . 10 7400 
33 rection, and the Delendant may well cortinue it being for his Ad\ 
| rages 


1 k ; 9 _ #, 4 # * 9 * 


———— 


* ? 4 4. > by 
3 — — — — — 
—_ 
* 
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tage, and ordered the Continuances to be entred accordingly ; for argued, and 
otherwiſe, in every Caſe when a Matter is argued on Demurrer, the the Cour 
plaintiff ſeeing the Opinion of the Court againſt him will cauſe a Di/- Though ie. 
continuance to be entred, which ourht not to be in the ſame Term it is ar- was in an 


ved, Cro. J. 8. pl. 10. and 35. pl. 8. Trin. 2 Jac. B. R. Philips v. Action of 
00. . | Debt er 
x; | | 5 an Eſrape. 
Quod Nora. Sid. 306. pl. 14. Mich. 18 Car. 2. B. K Jones v. Pope ——Lev. 191. S. C. according- 
ly; for the Sheriff ſhall not go unpuniſhed for the Eſcape, for a Fault in the Declaration. Saund. 
30 8. C accordingly.— It has deen allowed after a joining in Demurrer, but not after arguing ſuch 
Demurrer; Per Cur. 5 Mod. 208. Paſch. 8 W. 3 in Cafe of Keat v. Barker. | | 


9. The Prothonotories ſaid, that in Treſpaſs the Plaintiff might diſcon- In the Caſe 
tinue his Action within the Tear it it be before any Plea pleaded ; But the o s common 
Juſtices held e contra, becauſe then Coſts which are given by the Sta- 5% the 

re ſhould be loſt. Godb | 3. Mick of | Plaintiff 
tute ſhould be loſt. Godb. 219. pl. 318. Mich. 11 Jac. C. B. Anon. may diſcon- 
| e a Owl. Z + ny 
in a Tear, but the Defendant cannot diſcon tinue it till after a Year. And after a Year it may be diſcon« 
tinued in Caſe of the King where he is Plaintiff, but he cannot be Nonſuited; Per P<riam. Gouldsb. 
53. Trin. 29. Eliz., The Queea v. Leigh. ES N | 5 


10. In Debt on an Obligation, the Plaintiff did not ſufficiently alledge the Like Point. 
Breaches, whereupon the Defendant demurred, and Rule was given to en- Oro Car. 95. 
ter Fudgment for the Defendant ; but atterwards the Court gave Day to BS I 
the next Term and leave to the Plaintiff to diſcontinue his Suit, becauſe Harlow v. 


5 otherwiſe he ſhould be utterly barr.d of his Bond. Cro. J. 488. pl. 8. Wright. 
* Trin. 16. Jac. B. R. Lee v. Fydge. ; Fe = For F 
E 11, In Debt on Bond for quiet Enjoyment it was reſolved on a general 

2 Demurrer, that the Defendant's Plea was not ell ſet forth, but for a 

10 Flaw in the Plaintiff's Replication, for that it did not well alladge the Entry 

90 of the Defendant ſo as it did not appear that he was interrupted by him, 


the Opinion of the Court was againſt the Plaintiff; but the next Term, 
by Leave of the Court, he diſcontinued his Action. All. 19, 20. Trin. 
23 Car. B. R. Coleman v. Painter. „ 
12. It was moved, that the Plaintiff pay ing Coſts might have a 
. | Rule to diſcontinue his Action, becauſe ſuch a Traverſe was taken that 
* the Title of the Land in Queſtion could never come to be diſputed. Roll Ch. 
. and ö ſaid they might do this by the Courſe of the Court without Motion; 
but he conceived the Reaſon of the Motion was becauſe there was a Pe- 
remptory Rule of Court to try the Cauſe the next Term, and fo that the 
Motion was to avoid the Contempt he might fall into for diſobeying the 
e the Rule if he ſhould not go on to Trial; but ſaid, that paying good Cofts he 
frould diſcontinue his Action; Quod Nota. Sty. 366. Hill. 1652. Anon. 
13, A Man may not diſcontinue in Action of Treſpaſs ; Per Roll Ch, 
it the J. Sty. 382. Paſch. 1653. in Caſe of Ayre v. Hawkſworth i 
pl. 4, 14. It was faid, that if in Debt or Covenant, after a Demurrer joined, 
the Court ſees Cauſe they will give Leave to diſcontinue, if the Plaintiff 
through his Negligence is in Danger of loſing his Debt, and this ſeveral | 
Years after the Action brought; but afier the Demurrer argued, they will 
ay en- nt give Leave to diſcontinue, ar where he has brought another Action for 


the | 
pol 


endan; B. R. in Cafe of Bean v. Newbury. 5 

| 16. In Debt on an Obligation the Defendant traverſed an immaterial Tra- Szund. 20. 
cinued; WY ve of rhe Plaintif/*s; the Plaintiff demurred, whereupon there was a Rule 23:5. C. 
urts D. for Judgment jor the Defendant Nili &c. M hereupon the Plaintiff prayed Ree. 
eave to diſcontinue, which the Court took Time to coniider of, and al- the Plaimiff 
tage fer wards becauſe the Defendant would not agree to accept Iſſue upon the Liberty to 


Traverſe, nr put in Bail upon ihe original Action, the Court gave Leave to diſchminue 
| the his Action 


1. 14% e ſame Canſe, and this is pleaded in Abatement ot the firſt Action. Sid. 

— 84. Pl. 11 Trin. 14 Car. 2. B. R. the Lord Howard's Caſe. 

1 15. Tho' Diſcontinuances are permitted in Caſe of Bonds for Payment | 
of Money, yet they never are in Caſe of Bonds for Performance of Awards, | 
7s jou unleſs upon extraordinary Occaſions. Lev. 139, 140. Mich. 16 Car. 2. | 
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— 


upon Pay- the Plaintiff to diſcontinue notwithſtanding the Demurrer had beey 47 zu- 


O ” * 
22 of ed. Lev. 192. Mich. 18 Car. 2. B. K. Bennet v. Filkins. 
oſts, | 


though it was after they had delivered their Judgment. ——2 Keb. 64. pl. 16 8. 3 Wurnätür £ 
Ibis“. 105. pl. 39: 8. C. adjudged for the Defendant, but the Court gave Leave to diſcontinue. 


Sid 340. pfl. 1. In Debt on Bond to account and pay all Alonies which ſhould come to 
4. Heyman 55 Hands, the De tendant pleaded that no Money came to his Hands; the 


3888 Plaintiff replied, that Money came to his Hands, but did did nt [ap that 


ſays nothing he had not accounted or paid, and thereſore the Court held it inf ufficient, and 


as to the Diſ therefore Judgment was ruled to be given againit che Plaintiff; but he then 


TIES. prayed Leave to diſcontinue, which was granted, unlets che Parties would 
18 Hayman ſubmit the Truth of the Matter to their Counſel to be determined by 


Gerard S. C. them. Lev. 226, 227. Mich. 19 Car. 2. C. B. Hegman v. Gerard, 
but nothing 155 | > 


as to the Diſcontinuance. 


1:8. Ina Quo Warranto againſt the Town of Farnham, for hug a Fat 
and Market, and taking Toll &c. Iſſue was taken, whether they had Till by 


Preſcription or not, and it was found that they had; but it was moved 
in arreſt of Judgment, that here was a Diſcontinuance, becauſe there wig 
no Iſſue as to the other Liberties claimed by them, (viz.) a Fair and Hu 


ket, and this Action is not helped by the Statute of ſeotails, quod tuit 
conceſſum; But the Ch Baron ſaid, that they were too ſoon to urye 


that, becauſe Judgment was not yet given, and before fudginent there can 
be no Diſcontinuance againſt the King, becauſe the Attorney CTencral may 
yet proceed, by the King's Prerogative, to take Iſſue upon the Reſt, or may 
enter a Molle Proſequi, but if he will not proceed the Court may make 4 


Rule on him ad replicandum, and ſo chere may be a ſpecial Entry made 


ol it; whereſore non allocatur. Hard. 504. Paſch. 21 Car. 2. in the 
Exchequer, Attorney General v. Farnham Town. 5 


* 


19. Keeling ſaid, that a Man may diſcontinue his Action in B. R. le- 


fore an Action brought in C. B. But if he do begin in C. B. and then they plead 


another Action depending in B. R. and then they diſcontinue, he took it that 
the Attorney ought to be committed tor this Practice. Mod. gr. pl. go. 


Hill. 21 & 22 Car. 2. B. R. Anon. 


Nod. 42. pl. 20. In Debt on Bond to perform an Award, but in the Replication the 


95. 5. C. Plaintiff mi/fook the Day of the Tender of the Award, and upon Demurrer 
Rule was given for Fudgment for the Plaintiff 5 but upon Exception taken 

the Plaintiff prayed Leave to diſcontinue on Payment of Coſts, and be- 

cauſe the Miſpriſon was in fo petit a Matter, and the Plaintiff Bad a ſuſt 


Debt, the Court gave Leave lo diſcontinue the Action on Pajment of Coſts. 


Saund. 73. Paſch. 22 Car. 2. Roberts v. Marriot. 
Sid. 465. pl. 


ö 
i 
| 


21. In Aſſump/it tor Money due on Accompt ſtated between Merchants, 


11. 5. Q but the Defendant pleaded the Statute of Limitations, but upon Argument it 


the Point of 


| Diſcontinn- Was doubted, whether it appeared ſufficiently upon the Declaration that 


ance does the Account was ſtated; and after the Plaintiff prayed Leave to dif- 


not appear. continue, and it was granted though after Argument. Lev. 298. Mich. 
Mod 22 Car. 2. B. R. Martin v. Delboe. „ 


30 „„ $ | 
C. but nothing ſaid of the Diſcontinuance. 


22. In Debt upon Obligation for Performance of Covenants, the Court 
permitted the Plaintiff to diſcontinue after Argument, and though the 
Action was brought tor the Penalty. 2 Lev. 124. Hill. 26 & 27 Car. 
2, Rea v. Barnes. . 75 


After Iſſue 23. Court will not give Leaſe to diſcontinue after a Verdict, unis the 


3 ora Verdict be ſet aſide as an 2% Verdict; but in the principal Cale the Ver— 


Vers Þ dict was not blamed, however, tor fuller Satistaction, a new Trial, was 
» 


Plaintiff can. granted. Cumb. 233. Hill. 5 W. & M in B. R. Broom v. Roberts. 
not diſconti- | | | | nes 
_ without Leave of the Court, which is never granted but upon Payment ef Coſts. G. Hil, of 
C. B. 219. . 


24 Alter 


2 r 
* 
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24. After a Writ of Inquiry returned the Plaintiff cannot have Leave to 
diſcontinue ; Per Eyre J. abſente Holt. Comb, 261. Paſch. 6 W. & M. 
in B. R. Reeve v. Goldega. BT ne uy 
28. The PlainrilF brought an Aion for 400 l. for ſo much Money had 1 Salk 197. 
and received of him by the Defendant, who pleaded an Attainder of High pl. U. > C. 
Treaſon in Abatement ; The PlainrifF replied, that after the Attainder, wende 
and before the Act ion brought, he was pardoned, unde petit Fudicium & Biden 
dzmna ſua; and upon Demurrer per Cur. the Replication is ill con- tinuance _ 
_ cluded, tor the Words Damna ſua thould have been left out, and of by the Miſ- 
that Opinion was the Court, and therefore Rule was made that he concluſion. 
bs eee hoes Colt Mod: «8: -PaCh of the Re- 
might diſcontinue without Coſts. 3 Mod. 28 1. Paſch. 2 W. & M. in plication; 
B. R. Bille v. Harecourt. 9 Eat. 
| . 5 | DEE | | | Prayer of 
ſudgment is as none. Show. 155. S. C. held per Cur. to be a Diſcontinuance.—— Carrh. 134, 138. 
5. C. reſolved that this improper Concluſion of the Replication made it ill; for all the Pleading was 
diſcontinued, becauſe the Plea was in Diſability, and ſo concluded; and the Replication was conclu- _ 
ded as a Plea in Bar, and ſo no Manner of Anſwer to the Plea, but a Replication at large, and as 
none at al}; fo that all is diſcontinued ſor Default of a Replication. But if ir had been concluded 
generally (viz.) Petit Judicium ſi &c. that might have been good. So the Rule of Court was, that 
the Plea was diſcontinued, and not that the Bill ſhall abate ; Quod Nota. — S. C. cited Ld. 
Raym. Rep. 338, 339. = EE GE apo ws 


26. Diſcontinuance by Leave of the Court may be after Special Verdict, The Court 
but not after General Verdict; tor in the Caſe of a General Verdict it doubted if 
would be the having as many new Trials as the Plaintiff pleaſes ; but a" 3 
Special Verdict is not compleat and final; but even in that Caſe it is a d cen 
great Favour. 1 Salk. 178. Paſch. 8 W. 3. B. R. Price v. Parker. 


tinue after 
| RE Ss | 5 1 ))); : Ons 
2 Keb. 695. pl. 38. Mich. 22 Car. 2. B. R. Holford v. Boord.—— After Verdict the Court gave the 
Plaintiff Leave to diſcontinue, pay ing Coſts. Raym. 389. cites Mich. 1653. B. R. Elſton v. Drake. 
dee (D) pl. 1. It has been allowed after a ſpecial Verdict and an Argument at Barr, per Cur. 
J Mod. 208. in Caſe of Keat v. Barker, —— Comb. 363. Paſch. 8 W. 3. B. R. Eaton v. Barker. 


tr _ 29, In Error, Want of Original was aſſigned for Error, the Original ha- Ld Raym. 

5 ving been Joft upon the Death of Plaintiff below's Attorney; upon Aſida- Rep. 33% 
vt of this Fact the Lord Keeper granted them a ac Original, and that bit 8 . 285 

be ſhould be certified, and a Certiorari being brought, and the Original does not 

a being certified, now the Defendant in Error would bring on the Mat- appear — 

en ter, in order to have his Judgment affirmed; and Coſts; And now it 5 695. 

5 was moved that this would be very hard upon the Plaintiff, who at the Calvefiy 

uſt Time of the Writ of Error brought had good Cauſe, though that were S. C. and 

55. now cured by a new Original; and for this the Caſe of Maydon and the Caſe of 
Pinterbothom, about 3 Years before, was cited. But per Cur. the Nayden 

ats, Flaintiff cannot diſcontinue his Writ of Error without Leave of the * 

it Court ; for if you do not aſſign Error we will affirm the Judgment, and there cited, 

that the Court will make no Rule. 12 Mod. 561. Mich. 13 W. 3. Sir and as to 

di- Richard Leving v. Lady Calvry. „„ „% On _— : 

lich the Plaintiff in Error would loſe his Coſts if the Judgment ſhould be affirmed, Holt Ch. J. faid, that 
how Lord Keeper had been of Opinion that the Plaintiff ought to have had his Coſts, he would not 
rh granted the Liberty of filing an Original before Coſts were paid by the Defendant, and rhe Mo- 
on was denied. N | N e 

burt * | | - 

th 28. In Debt the Declaration was of Michaelmas Term, and the Plea- 

Car, "l of Eafter Term, and no Continuances entaed ; and upon Demurrer 
this was ſhe wn to the Court as a Diſcontinuance, but they ſaid that the 

I the Praftice is never to enter Continuunces till the Plea-Roll is made #p, tho 


7 the Decl : b 1 | ; | 1 : 
Ver- aration be of 4 or 5 Terms ſtanding. 1 Salk. 179. pl. 7. Patch. 
was 2 Ann. B. R. Curluis v. Padley. 1 


2 29. Plaintiff cannot diſcontinue after Rule for Judgment Niſi &c. and 
. n a peremptory Rule for Fudgment for the Delendant. 1 Salk. 179. 
ach, 2 Ann. B. R. Turner v. Turner. | | : 

6 B 5 30. Aſter 


* 
—_—__—— 


Po 1 — wo. 8 — 


ad. a. et 


Continuance and Diſcontinuance. 


. — 


5 


— 


30. After ſpecial Demurrer, Plaintiff had Leave to diſcontinue on 


Payment of Coſts. 6 Mod. 82. Mich. 2 Ann. B. R. Williams „5 


Farrow. 

31. An Original was Geo. and the Declaration was 9 Geo. and 9 
Continuances entred between the one and the other. This being mo. 
ved in Error of judgment given for the Plaintiff, it wes anſwered that 

the Continuances might be entred at any Time, and that when entred 

the Plaintiff is intitled to his Judgment. The Court was of Opimon 
that the Attorney ought to be puniſhed tor making up a ſecond Record, % 
that the Plainirff muſt have his fudgment. 8 Mod. 243. Paſch. 10 GC. 

1. Hawker v. Hinton, gl 


— * —_—— 4 4 * * N 5 52 


— 


(A. 3) Continuance. In what Caſes it maſt be; and 
„ how many Days muſt be given. 


Day, and the Attaint ought to bear Tette aſter the 4th Day ot tie 
Judgment, and if not it thall abate. Br. Jours. pl. 42. cites 9 All. 21, 
22. Oliod permittat was brought of the Plaintiff's own Seifin in the 
Debet & Soler, and counted of being diſturbed of Ye Way, and the He- 
| lendant demanded the View and had it; and upon the View he had 
Day as in Plea of Land, becauſe it is to recover Inheritance, and after 
Appearance, upon a Default, a Diſtringas ſhall be awarded in lieu ot a 
Petit Cape, and thereupon he ſhall have Day, as in Plea of Land. Ad. 
. judg'd &c. Fitzh. Tit. Jour, pl. 35. cites Trin. 30 H. 6.8 
3. Pone was ſued by the Defendant in Replevin, to remove &. and the 
Writ was Et dic 22 querent” quod fit Hic tali Die &c. and there 
were not 15 Days between the Tefte and the Return, and thereſore was 
_ challenged ; Per Littleton it is good; For before the Statute of York, 4 
Man need not have 15 Days in any Caſe, and the Statute is in Attachment 
and Diftreſs &c. and this Pone is at the Commou Law, and (dic, que- 
rent) is only to give Prefixion to the Plaintiff; as in London the Tei un 
vouched a Foreigner, and they gave Day to them in Bank, this need not 
to have 15 Days. Per Brian (dic) countervails a Summons, thereiore 
ought to have 15 Days; but contra in Writ of Error, there is no Procels, 
but the Proceſs ſhall be by Scire Facias after, and (dic. quer) is to git 
Garniſhment to the Plaintiff, and is not like to Foreign Voucher, wͤich 
Chock agreed. Br. Jours, pl. 54. cites 12 E. 4. 11, „ 
J. Per Jenney, Venire facias to be viewed againſt} an Infant need not 
// ¾ ĩ¾ AO ncaa. N 
F. And in Aid-Prayer by Baron of the Feme, he need not have 15 
Days. Ibid. A - 
6. But Pone ſued by the Plaintiff ought to have 15 Days; for this 13 
Summons againſt the Detendant and others, when tis ſued by the Defend: 
ant; tor then 'tis dic. quer', which was agreed by the Clerks. [bid. 
Cro. E. $91, », If Afiſe is brought againſt 4, and Frdgment is given againſt len, 
5 pl. . whereupon all the 4 bring a Writ of Error, and uppen a Scire Facial 
ndrews . F s 3 | ; ha 
„ Lord Quare Executionem haberc non deber one of them only appears, and tt 
Cromwell reſt make Default, and he that appears es Errors by him{c!/, and the 


0 2 Defendant in the Writ of Error pleads in Nullo eft erratum, the Wit 
the Court 


held that 


this Aſſign- have dray'd Proceſs ad ſequendum ſimul; and thereupon Judgment ol 


wy. * 


1. JN Attaint, when the Parties have Day in Court upon Verdidn 
hear their Fudgment, the Judgment ſhall not be given till the 39 


of Error is diſcontinued ; And in this Caſe, he that appeared ought““ 
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that there needs not any Continuance; 
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gererance ought to have enſued; per Popham. Velv. z, 4 Trin. 44 ment by 
. in Caſe ot Ed Cromwell v. Andrews. one only 
Eliz. in Cale o Andrews nt} OY 


— — — 


. — —— __ Sw 


out faing a SUMMONS and Scverance of the others, is as null and void; and therefore, though the 


Writ be good, vet they would award Execution; tor the Writ of Scire Facias Quare Executionem 
habere Hon debet 15 as 4 Spur to cauſe the Plaintitty to aſſi nu the Errors; and when it is returned 
ire fect, and nothing done thereupon (for this Aſſignment of Errors by himſelf only is as if nothing 
had been done thereupon) Execution ſhall therefore be awarded; and though there was now a Year 
ulled after the Return, and at this Pime no ſudgmeut is, that there ſhiil be Execucion, nor that 
any Continuance was entred, yet it is not material, for there never ſhall need any other Scirc Facias 


- 


to be awarded, bat Execution ſhall be raken, when there is an apparent Default in the Plaintiff that 


— 


Noy. 44. §. C. but S. P. docs not appear. 


8. Error of a Judgment in C. B. for that the Defendant being then 


and now an Infant appeared by Attorney, and not by Guardian ; He was 


admitted by his Guardian to aſſign that for Error; It was moved that 
the Wrir of Error was diſcontinued, becauſe the Entry is, ad quem 
diem prædlict. Carre per attornatum ſuum infra Script. where it ought to 


be Pec cuſtodem ſuuim &c. and three Juſtices ceteris abſentibus were of 
that Opinion; wheretore the Plaintiff proſecuted a new Writ of Error. 


Cro. J. 250. pl. 2. Mich. 8 Jac. B. R. Carr v. Baker. 
9. Debt was brought upon four Bonds to pay Money; three of the Ac- 
tions were tried in London in Trinity Term, and the fourth was tried at 
Lent Aſſiſes afterwards, and there was not any Continuance from Tri- 
nity Term to Lent Aſſiſes, which was much inſiſted upon, yet Judg- 


ment was given for the Plaintiff. Cro. J. 529. in pl. 8. cites Paſch. 10 
VV 38 55 8 1 


10. It was ſaid by the Prothonotaries, that if a Nihil Dicit is entred 
in Trinity Term, and a Writ of Enquiry 3 iſſues the ſame Term, 
but if it be ia another Term it is 

otherwiſe. The Court ſaid, if it were not the Courſe of the Court they 
would not allow of ir, but they would not alter the Courſe of the 
Court, The Words of Continuance were, Quia vicecomes non miſit 


| breve. Godb. 195. pl. 280. Trin. 10 Jac. C. B. Wetherell v. Green. 


II. An Elegit taken out once may be continued j Years ; Agreed per 
Cur, Keb. 159. pl. 110. Mich. 13 Car. 2. B. R. in Weldon's Caſe. 


* 


(E) Lat ſhall be a Diſcontinuance. 


1." PHE Courſe of the Court of the King's Bench is to enter no The Courſe 


Continuance upon the Roll till after Iſſue or Demurrer, and of B. R. is, 
then to enter the Continuance of all upon the Back before Judgment. pft _ 


Plaintiff or 


Cr. 16 Jac, B. R. Sir George Trencher's Cale, by the Clerks, M. Defendant 
31,32 Ellz. B. N. between Rel and Prat, Jby the Clerks, and if it is may continue 


= entered, it is Error, See the principal Cale, D. 16 Jac, <tc ot 
+ 4+ | | | | | SE | 25 Fave we = 


themſelves 
er Doderidge 


£ 


on the Judgment of the Court upon Demurrey © but this ought to be pending the Plea; P 
J. and affirmed by others. 2 Roll Rep. 111, Trin. 17 Jac. B. R. Anon. Es 


2. Tf a Pluries Replevin he returned in Michaelmas Term, that the Mo. 402. pl. 


Detendant claimed Property, and atter nothing is done, nor any Ap- 5 775 S. 0 
pearance nor Continuance ti Eaſter Term after, at which Term they gase 


fendant's 


appeared and pleaded, and Judgment was thereupon given; ths claiming 


no Continuante was between Bichaclinas and Eater, pet this ig Property the 
nat any Difcontinuance, vecaule there is not any Continuance rill Plintiff 


Ap- 


gn his Errors; and therefore the Writ was abated, and Execution awarded, _— 
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— 


may have Appearance; fot the Po1-ies have not any expreſs Day in Court, and 
ir be where there is not an.? Continuance, there cannot be any Ollcon⸗ 


en” tinuance, Cr. 38 Euß. B. R. between Gawen and Ludico ay, 
without judged. | | 


Continuance | 


of the Replevin, though it be 2 or 3 Years after; becauſe by the Claim of Property the firf Suit is 


determiped. — Cro. E. 468.(bis) pl. 26. S. C. but S. P. does not appear. 
pl. 1, 2. S8. C. e | 


See Tit. Detault (E) 


Cro. C. 236. 3. In a Quare Impedit in Banto againſt two, one pleads to Iſſue, 
|. 17. La- and the other demurs, and a Verdict is given againſt him who pleads 


Lomb s. C fo Iſſue, and after ſeveral Continuances are made upon the Demurrer, 


and Judg- but no Continuance ig made upon the Verdict till Judgment is given, 


ment athrm- hut after Judgment is given upon the ey rr alſo upon the De- 


an one murrer, for the Plaintitt, pet this ts not any Otlcontinuance, for it ig 


the Verdi, not the Uſe to make any Continuance after Verdict till Judgment. . 
that Defen- 9 Car, B. B. between Ekins and Sir Fohn Lambe AbJudged in a Writ 
 danr, againſt gf Exr9r, which Intratur Trin. 7 Car. Rot. 1165, 


whom it | | g N . 
was found, is out of Court, and no Day ſhall be given toa Defendant againſt whom a Verdict is found ; 


becauſe he has no Day in Court to plead any Thing; but in this Caſe Day is only given to him who 
is to plead to the Demurrer. . 1 N 


Lane $1. 86. 4. Tn an Ejectione Firmæ, ff the Deſendant at the Day of Niſi Prius 


89 5 Gy ad- at the Afliſes pleads, that the Plaintiff entered into Parcel of the Land, 
| y Tanfield pending the Wrir, and the juſtices of Miſi Prius accept the Flea, aud 


Ch. B in diſmiſs the Jury, though they do not give any Day to the Parties in 


ſome Caſe: a Banco, pet this is not any Diſcontinuance, although the lea is 

8 5 25 Lang 8 7 8 bog — * — a are but 
e, one Day ; for the Court in Banco gave Day to the Juroren 
Nip Price Banco, Nifi Prius Juſticiarii ad Afitias venermt, and to the Par⸗ 

but that ſhall ties Day ts given there abſolutely, M. 8 Jac, Scaccario, Sr High | 
not be a new Brown's Caſe, adjudged. | we . e 1 9 | 


Day, but on- 


ly the Day within contained, and that only in ſpecial Caſes, viz. it the Iſſue be joined, and at tle 


ſhewing the Evidence there is a Demurrer, in this Caſe the Judge gives to the Party the Day within 


contained, as it appears 10 H 8. Rot. 835. and Hill. 11 H. 8. accorqurgly, in C. B. but Hill. 36 Eln. 
Rot. 448. upon Nonſuit at the Aſſiſes no Day given; So if the Party confeſs the Adion; And fo if there 


be a Bill of Exceptions no Day ſhall be given, cites Hill. 38 Eliz. Rot. 331. in B. R. But perhaps it 


will be ſaid, that rheſe Authorities do not match with the principal Caſe, becauſe ir is upon a material 


Plea, yet, he ſaid, it is all one, and therefore in Caſe of a Releaſe pleaded after the laſt Continuance th's 
is recorded, and yet no Day is given, as appears Trin 20 H. 8. Rot. 906, in C. B. and this wes upon a 
new and collateral Matter, as the principal Caſe is, and cited Trin. 20 H. 8. Rot, 247. or 2447. upon 
an Arbitrement pleaded, and divers other Precedents upon the ſame Point. „„ 


Noll Rep. 5. Tfa Man recovers upon Demurrer, or by Default ętc. and awit 


you- 2 1 of Inquiry of Damages is awarded, there ought to be Continuances all 
* s C Times between the firſt and ſecond Judgment, otherwiſe it will be a 


Coke Ch. J. Diſcontinuance ; for the firſt is but an Award, and not compleat 


ſaid that, till the ſecond Judgment upon the Return of the Writ of Jnguit? 


as he re- . of Damages. Trin. 14 Jac, B. R. between Pipe and Aar, bb 


membered, it 


had been re- the Clerks, Tr. 23 Car. B. R. between Jennings and Sanders d- 
ſolved, that judged per Curiam upon Demurrer. . 


there was | 


no need of any Continuance, but Doderidge ſaid, that the Plea is at an end by the firſt Judgment, but 


the Clerks ſaid, that they always uſed to make Continuances after the firſt Judgment, but ſome of i" 
Clerks ſaid, that after the Writ of Inquiry is ſerved, it is not uſual to make any Continuance.— 3 Bull, 
208, 209. S. C. Coke Ch. J. ſaid, that it is good either Way; And all the Clerks of the Court being de- 
manded, anſwered, that there was no Neceflity to enter a Continuance after the Writ of Inquiry 4 
warded ; and Judgment affirmed accordingly. 


6. But 


— „ a 


thonotaries de Banco. Intratur Tr. 15 Car, 


8. C. and the Court ſaid, that if it was not the Courſe of the Court they would nor allow o 


cording to this is the Caſe of Recovery in Waſte by 
Defendam had no Day in Court, and cites 17 E. 3. 58. b. pl. 0. 


— — — — 2. —— ͤ æ 42 


M5 —Ü—ͤ— 4 —ñʒ———̃ 3 — — —N—— 4 — ————— — — how — — — e ee FEI? BY — — — —2—W—«—2 — - — 
— —— 


Continuance and Diſcontinuance. 465 


6. Bur he needs not in this Cale to make any Continuance atter 
ch; ſecond judgment. Ur. 14 Jac. B. R. 85 

7. Ik a judgment be given upon Nil Dicit, g Writ of Inquiry of 
Damages may itſue the lame Term, in which the Judgment is gi 
WILROLL any CTonttnuance, but not in another Term. 


CAL) 
given hes os, 


M. 10 Jac. *Godb. 195 


5, per Curiam, and ſaid to be adjuvged, and that the Precedents pu 285 
— {0 This is the Courle de B. B. bet” inc Bag We Sin. 
for there tye Nie is, that it a Wrir ot Inquiry be awarded recurnable the 


in Banco it 18 other wile. 1 8 


n be ; 
next Term, no Idem Dies is given to the Plaintiff; but otherwiſe it ig ase 
Jy. : 


in Banco Kegis. Maſch. 16 Car, B. R. between Leman and Mapowder, S. P. by the 


er Curiam adzudged in a Writ of Error, Upon hearing thr Dro⸗ A ee 
N "7c" 71, ee 
5 ſeems to be 


fit, but they 
would not alter the Court. The Words of the Continuance were, Quia Vicecomes non miſit Breve. 


g. In an Action of Debt in an inferior Court, if the Defendant ac- 


know ledges the Action at one Court, and no Judgment is entered at 


this Court, but at the next Court judgment is given for the Plaintiff, 
if there be no Continuance between the ſatd Courts, this is a Dil⸗ 
continuance. ID, 11 Tar. B. R. between Z7hornton and Wade, per 
Curtain adjzudged, and a Judgment given in Bork reverſed ac- 


cordingly, Intratur M. 11 Car, Rot. 318. 


9. Ik a judgment be given in Treſpaſs, or other ſuch Action by De- In Writ of 
fault, or upon Demurrer, and a Writ of Inquiry of Oamancs award- Inquiry of 
ed returnable the next Term, no Contiuuance per Jdem Dies ſhall Pemages on 
be given to the Defendant, becauſe he is out of Court by his own De- bY 79 ny 
taulc. This is the conſtant Courſe de Banco Regis mw by 

9 30 Ys | ought to be 


given to the Defendant, becauſe he is out of Court, & ſine Die. Sid. 16. pl. 8. Mich. 12 Gar. B. R 


Burges v. Pierce. 


— And ſo Twiſden ſaid it was 3 5 Jac. Ibid. — And Ibid. ſays, that ac- 
efault, where upon the Writ of Inquiry the 


10. If the Defendant in an Action imparl till Octabis Michaelis, at Cro. J. 445, 
which Oay the Term is adjourned ro Menſe Michaelis, to which Day * 
there is no Continuance, but to Octabis Hilarii aſter there is a Conti- I iB. K. 
nuance, this is a Diſcontinuance. . 10 Jac, B. R. per Curiam, but entered 
between Hun//ey and Osban. e 8 


and ſeems to be 8. C. — Where the Defendant has Day by Imparlance to Octabis N ichae lis, and 
nothing is done till Octabis Martini, the Plea ſhall not be hereby diſcontinued any Time in the ſame 
Term; Per Frowike. Keilw. 56. b. 57. a. pl. 6. Mich. 20 f. 7. 5 


11. If Tenant in Præcipe quod reddat vouches MH. who vouches over N. 


who comes by Proceſs, and Day is given upon Eſſoign between the Demand. 
ant, the Tenant, and M. &c. without mentioning of N. this is Diſcontinu- 
ance of Proceſs againſt N. though he never entered into the Warranty. 
Br. Diſcontinuance de Proceſs, pl. 39. cites 8 E. 3. J. Fitzh. Voucher, 
We: LT Tels 3 
12. Præcipe quod reddat, at the Petit Cape the Demandant prayed Seiſin 

of the Land, and the Tenant alleged Diſcontinuance of Proceſs, in as much 
as in the Original the Tenant is named . F. of C. and in the Writ of View 

is left out, by which the Demandant counted againſt the Tenant, for 
the Fault appeared in the Record; Quod Nota, the Default ſaved Sei- 
in of the Land. Br. Diſcontinuance de Proceſs, pl. 49. cites 38 E. 3. 

13. Coſinage the Parties are at Iſſue, and the Tenant is by Attorney, and ef Efſoin, 
the Tenant himſelf is eſoigned after the Iſſue, there this is diſcontinued 3 


bor the Attorney ought to have been elloigned. Er. Diſcontinnance de 


Proceſs, pl. 5. Cites 40 E. 3. 34. 
I 6 C 14 In 
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— 
r Ee | 5 | cign- 
pl. 29. cites , and his Attorney not removen, it is Diſcontinuance of the Proceſs ; tor 


8 the Attorney ought to have been eſſoigned. Br. Diſcontinuance de Pro. 
cCeſs, pl. 6. cites 45 E. 3. 10. f 
15 It the Plaintiff in Debt caſts 70 vien where he has Attorney in Court 
and the Eſſoign is adjudged and adjourned, there the Proceſs is diſconi. 
nued. Br. Diſcontinuance de Proceſs, pl. 56. cites 45 E. 3. 10. 
16. By the Caſting of a Protection the Day is diſcontinued, and after 
the Year and Day, upon Reſummons or Reattachment, the Plea jhal) 


Br Eſoin, 14. In Debt it was agreed, that if he who has made Attorney be 


be recontinued; but the Plea may be revived by Reſummons within the f 
1 upon the Repeal of the Protection. Jenk. 26, 27. in pl. 50. cites ö 
ET. EE ES | 
Br. Eſſoin, q 1 1 A Man had two Attornies in Formedon, and the one was eſſoigned af. 1 
p! "i cites ter Appearance, and the other not, and the Eſſoign was adjudged and aq. b, 
OT | journed, and after this Matter was alleged tor Diſcontinnance; becauſe 

the one was not eſſoigned, and by the belt Opinion it is no Diſcontinu- 
ance, and eſpecially becauſe the Exception was taken betore the Eifyin t 
vas adjudged and adjourned; but Quære, for adjournatur. Br. Diſcon- 1 
1 tinuance de Proceſs, pl. 10. cites 11 H. 4. 53. 5 4 

In Aﬀtion 18. Avowry by one in Replcvin againſt three, and fo to iſſue, and the 
againſt two, her tioo ſaid that they came in Aid of the Avowant ; now it the two hav 0 
= 9 = not Day and Continnance by the Roll from Day tv Day all is diſcontinued ; 14 
che Proceſs Nota. Br. Ditcontinuance de Proceſs, pl. 22 cies 21 H. 6. 23, h 
| 3 only, this is a Diſcontinuance; and the ſame in Treſpa% againſt ſix, and the meſne Proceſ; : 
is continued agatnſt five only; but it may be amended becauſe it is the Miſpriſon of the Clerk; but ij 

_ otherwiſe it no Day was given to cither of them. Br. Diſcontinna ce de Proceſs, pl. 38. cites 4 
19. Certiorari came into Middleſex to remove Appeals and Indict ments, ar 

| and an Appeal was remanded into Middleſex becauſe the De, endant ought to to 
| have pleaded Not Guilty and challenged twenty, by which the Fury remained an 
1 For Default of Furors and twenty four Tales awarded, and this becauſe the at 
i Proceis ſhall not be diſcontinued, tor nothing is recorded in Bank but the Pl 
| Original; quod Nota. Br. Ditcontinuance de Proceſs, pl. 52. cites 16 to 
| PA At the Venire Facias returned, the Defendant is eſſoined and adjourned, Ou 
ll the Habeas Corpore Furatorum ſball have the ſame Day as the Hſſoin has iy no 
ö Adjournment; tor otherwiſe it ſhall be Di ſcontinuance of Proceis againlt ha 
the Jury. Br. Diſcontinuance de Proceis, pl. 53. cites 21 E. 4. 20. Ex 
21. In Writ of Error it was in a Manner agreed, that where the Par- ane 
ties are at Iſſue and intratur, quod jurata inter illos ponitur in Reſpedu Pl; 
hic uſque tali Die &c. which it is not uſed to give, & idem Dies das lin 
et Partibus predifiis &c. and yet no Diſcontinuance. Br. Diſcontinu- a 
E , lin. 
22. In Aſſſe the Tenaut appeared by Bailiff, and Day is given to tht Iſl 

Party aforeſaid, and not tothe Bailiff by Name, he may plead divers Pleas qui 
&c. and yet well by all the Juſtices except Brian; and Judgment gi Cor 
ven accordingly ; tor the Tenant is always Party, and may appear b) Que 
another Bailitt after, or by Attorney or in Perſon and plead. Br. 2 
| Diſcontinuance de Proceſs, pl. 34. cites 6 H. 7. 15. E fen 
8. P. Ibid. 23. 1n Writ of Error, if the Errors are not aſſigned, and Scire Facids clug 
|. 59. cites thereof /ued the ſame Term, this is Diſcontinuance. Br. Diſcontinuance this 
. N. B. de Proceſs, pl. 44. cites F. N. B, x nue 
1 234. No Diſcontinuance ſhall be by the Death of a Stranger to the Ori. of! 
1 Lina as ot the Prayee in Aid, Vouchee &c. viz. Death ot a Stranget © Was 
C the Writ between Diviſions of the Writ. Br, Diſcontinuance de Pro Plat 
1 ceſs, pl. 60. | ant, 
JF 25. In Aſſiſe the Defendant appeared by Bailiff, and pleaded, and uni. Sein 
1 IO nuance is taken, Dies datus eft Partibus præ dictis &c. & non Balive, 3 3 


well, and no Diſcontinuance. Br. Diſcontinuance de Proceſs, pl. 63 
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26, In a .Ovare Imp' againſt two at the Pone, the Sheriff returns Mhh Jenk. 59 
as to one of them, and ſays nothing of the other, this is a Diſcontinuance in pl. 9. S. P. 
ot Procels. Jenk. 57. in pl. 5. : 

27. Error ot a Judgment in FjeIment was aſſigned, that no Day was 8. p. 
given to the Parties 4 Writ of Inquiry of Damages, ſed non allocatur; n Ce 


8 4 «Tt Wha the Courle 
for the Defendant is not to have Day, and the Plaintiff” is to attend at his of C. B. held 


Peril ; and fo is the Courſe in C. B. but it is otherwiſe in B. R. Cro. E. accordingly, 
144 pl. 2. Mich. 31 & 32 Eliz. B. R. Matthew v. Haſſal. aud the Er- 


: 8 ror aſſigned 
over ruled. Cro. E. 75 pl. 33 Mich. 29 and 30 Eliz. B. R. in Caſe of Prefton v. Tooley. 8. C. 


cited Roll Rep. 31. by Coke Ch. J. that Judgment was affirmed. And the ſame Difference between 
me Courts of B. R. and C. B. was agreed by ali ile Clerks in the principal Caſe there, Trin. 12 Jac. 
B. R (obbe v. Ecyden. S. C. cited accordirgly. 11 Rep. 6 b. in Sir John Heydon's Caſe, which 


8 


was an Action of Treſpaſs againſt A. B. and C. 4. confeſſed 8 ard B. and C. ſexerally pleaded Not 
Co | 


| Guilty, and ſeveral [erire's was awarded to try theſe Iſlues but no Day was given to A. 


28. Proceſs was ſerved by a Serjeant at Macs within a Franchiſe ; but 
becauſe he was at an Officer to B. R. he cannot be examined, and con- 
ſequently there is a Diſcontinuance of Proceſs. Arg. Palm. 103. cites 
41 Eliz. Willet v. Crosby. - V 
29. After Judgment in a Court of Piepouders in an Action on the 
Caſe tor Words, it was aſſigned for Error, that a Writ of Inquiry of 
Damages was awarded, and no Day given to the Plaintiſ; and this was 
held to be Error. Cro. E. 113. pl. 2. Mich. 42 & 43 Eliz. B. R. 
Howelly. Jo0gs. Eon mend: 5 3 
zo. Judgment in Trover in Shrewsbury Court by Default, and a Writ Noy 120 
ol Inquiry of Damages was returnable the next Court, at which Day the 1 
Plaintiff appeared, and the Writ was returned ſerved ; but Furata ponitur S. C. and 
in reſpectiu uſque ad Proxtmam Curiam, and the Day expreſſed certainly; Judgment 
ann then the Plaintiff appeared again, and the Furata ponitur in reſpectu reverſed. 
to the 10th of June, but the Plaintiff did not appear on that Day, nor bas 
any Day over, and get Furata ponitur in reſpectu again, to ſuch a Day, 
at which Day the Fury. appeared, and gave 20 l. Damages, for which the 
Plaintiff had Judgment, and likewiſe for his Coſts. It was aſſigned 
tor Error, that the Plaintiff not having Day at the laſt Adjournment 
over, all is diſcontinued ; for by the firſt [Judgment the Defendant is 
out of Court, but the Plaintiff attends de Die in Diem, his judgment 
not being perfect till the Damages are inquired ; ſo that the Plaintiff 
having Dsy to the 1oth of June, and he then not appearing, the Court 
Ex Otticio ought not without Prayer of the Plaintiff to make Continu- 
ance of the Jury, tor this always ought to be at the Prayer of the 
Plaintiff; Quod fuir conceſſum. Yelv. 97. Hill. 4 Jac. B. R. Har- 
tington v. Launſdon. | 5 VNV 
31. Another Diſcontinuance was aſigned, becauſe the Fury was con- 
 tinued over by a Ponitur in reſpectu, which never ſhall be unleſs upon an 
Iſſue to be tried between the Parties, for the Jury, upon a Writ of In- 
quiry of Damages, is only an Inqueſt of Office, which has no other 
Continuance than by a Non miſit Breve by the Officer or the Sheriff; 
(Quod fuit conceſſum per tot Cur. and Judgment reverſcd. Ibid, . 
32. Want of an Original was aſſigned tor Error in Ireland; The De- 
fendant in Error pleaded that ſuch a Day an Original was filed and con- 
cluded to the Country, and thereupon the Judgment was reverſed. But 
this Judgment there was reverſed here becauſe the Matter was diſconti- 
nued; tor the Detendant concluding to the Country where the Matter 
ot his Plea jhould be tried by the Record, viz. whecher the Original Writ 
was delivered or not (becauſe that appears of Record) and then the 
Plaintiff in Error not replying or demurring upon the Plea of the Defend- 
ant, the Whole was diſcontinued. Yelv. 11). Mich, 5 Jac. B. R. 
deintjohn v. Commyn. EN 
33. A Diſcoatintauce can never be oljected Pendente Placite before Fudg- 
| ment, 
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wic. fays 3. After Judgment by Default in A8ion on the Caſe, Th rit of In. 


(aſe of te the Defendant in ſuch Caſe, becauſe by the Judgment he was our of 
the Reco- Court, & Sine Die. Sid. 16. pl. 8. Mich. 12 Car. 2. B. R. Burges 
Ione by. Es 6 


8 „ Hg 8 * 3 
So where 309. Error to reverſe een was aſſigned, that one of the Conti- 
the Continu- nuances was 70 4 certain Day of the Month, whereas it ought to be ad 


11 Peri. Proximam Curiam ; and Judgment was reverſed Niſi. Sty. 70. 71. 
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ment, for it may be continued at the Pleaſure of the Court; Bur after 
Judgment in another Term it may be well rejected, and no Continuance 
can then be entred; Sic dictum fuit. Cro. J. 211. in pl. 3. Mich.“ 
6 Jac. B. R. . WT *** 
34. Three Executors recovered in C. B. in Debt by Default. The De. 
fendant brought Error, and aſſigned a Di/continuance, viz. That the 
Suit being by three Executors, and at the Day, which they had Ly 7% 
Roll. upon a Continuance, two only appeared; and by the fame Roll Da 
was given to all three upon another Roll. Per tot. Cur. this is a Diſ. 
continuance, and cannot be amended ; tor Credit ought to be given tg 
the Roll, and therefore non Conſtar that more than two appeared, and 
that the third made Default, which is a Non-proſecution of the De. 
fendant at that Day, and ſhall go to all three after wards, and udgment 
Was reverſed. Yels. 155. Trin. 7 Jac. B. R. Paſton v. Luther. 
35. Error of a Fudgment in B. R. in Debt. A Sire Fabias was g. 
warded Ad audiendum Errores returnable 11 Maii. 18 Fac. and there 
Was not any ſuch Day of Adjournment in the Eæcheguer- Chamber; there. 
fore it was holden to be a Diſcontinuance. Cro. J. 620, pl. 6. Mich, 
19 Jac. B. R. Cave v. Polewheel. V : 
36. When an Iſſue is found againſt the Defendant, it is not material 
whether he has Day given him to appear or not; for he demands ng. 
thing but to diſcharge himſelf, tho? true it is that ſometimes Day has ben 
given, but it is not neceſſary; but the Plaintiff ought always to appear, 
and to have Day by the Record, Palm. 333. Hill. 20 Jac. B. R. Ry. 
gers v. Allen 1 8 5 C. hl 


that ac 
coreing to 
this 1s the 


quiry of Damages was awarded, Error was afſligned for that no Day 
was given to the Defendant ; but adjudged that 20 Day ong ht to be given 


Default, where, upon the Writ of Inquiry, the Defendant had not any Day in Court. 17 E's „ 


38. It was aſſigned for Error of a Judgment in P. that ove Day 
Continuance between the Plaint aud the Iſſue was ou a Sunday, and ſo nen 
Dies Juridicus; ſed non allocatur ; For per Cur. it is void, and as no 
Continuance, and ſo being after a Verdict is aided, and Judgment 
affirmed Niſi. 2 Keb. 448. pl. 15. Hill. 20 & 21 Car. 2, B. R. Hele 


ance Was 


man Curi- Mich. 23. Car. B. R. Knipe v. Johnſon. 
16 Die, whereas the Court was not beld till the 26th Day; Roll Ch. J. ſaid that perhaps the Viz, may 
be void, yet Judgment was reverſed. Sty. 97. Paſch. 24 Car. B. R. Pay v. Paxted. 


40. A Sci. Fa. iſſued againſt ſeveral Tertenants; but the Parol at. 
murred for the Infancy of one. After his Age a Re-ſummons iſſued, but 
betore the Return thereof one of the Tertenants died, who was returned 
ſummon'd both upon the Sci. Fa. and upon the Re-ſummons, By this 
all the Proceedings on the Sci. Fa. are diſcontinued, and the Parties out 
of Court, and the Death of one Tertenant puts the whole without Day; 
and Holt Ch. J. cited Kelw, 69. & Fitzh. Abr. Tit. Error. 9. Catch. 
200, 201. Mich, 3 W & M. in B. R. Blake & al v. Gell. 

41. Appeal de morte viri carried down to be tried by Niſi Prius; Ap 
peliant did not put in the Record; held neither Nonſuit nor Diſcontns 
ance, but appellant to pay Colts, 12 Mod, 65. lich. 6 W. & M 
Sucton v. Sparrow. . 3 | | 
. a 42. 1 


| the Court ſaw the Original, which was Abbot and 
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42. In Debt on a Bye Law in the Mayor's Court tor refuſing to ſerve 
gs Sheritl, the Plaint was levied on the 15th November, and then the De- 
{>ndaor gave Bail to appear the next Day, viz. the 16th, and inſtead of 
continuing trom the 15th to the 16th, Day is given from the ſaid 15th 
Day of November to a certain Day in Fune, and then the Entry is, that 
the Cauſe was removed by Hab. Corp. to C. B. and ſent down by Procedendo. 
This was held to be a Diſcontinuance, and not amendable, being upon 
4 Demurrer. 12 Mod. 669 to 690. Hill. 13 W. 3. City of London 


DE. Wood. 


43. Capias of Proceſs muſt have Continuance, and therefore muſt be 
from Term to Term; but, Writs of Execution need none, and therefore 
you may have a longer Return. Per Cur. 12 Mod. 506. Paſch. 13 W. 
z. Walker v. Humphry. VERN? EIS Rona 

44. In an Information for a Libel called the Obſervator, the Venire 
Facias was teſted in Trin Term, returnable Die Lune the 1ſt. Day of Mich. 


Ferm following; but the Diſtringas bore teſte Die Martis the Day following 


(id eſt) the 24th of Nov. whereas it ought to have been the Day ot 
the Return of the Venire Facias; and this was held to be a Diſconti- 
nuance and not amendable. Mich. 3 Ann. B. R. The Queen v. Tutchin. 
45. Appeal of Murder againſt B. he Demurs to the Bill of Appeal and 
pleads over to the Felony, upon which Iſſue is joyned and a Venire Facias 
1s awarded with a Ceſſet proceſſus until the Demutrer be determined; It 
was objected that here was a Diſcontinuance of the Ifſue, the Entry 


7 
being Quod ad triandum Exitum prædictum Ceſſet Proceſſus &c. where- 


as the Venire ſhould have been continued with a Vicecomes non miſit 


Breve. The Court held this no Diſcontinuance, but that it was the 


moſt proper Way; for it is vain to proceed to Iſſue until the Demur- 
rer be determined; for if the Bill abates there is an End. II Mod. 
232. 233. Trin. 8 Ann. B. R. Smith V. Bowen. | COSI 


: : * / : s — . 8 FO 8 
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B. 2) What a Diſcontinuance, and what a Miſconti- 


NUAIICE, 


I, 9 8 do Deliverance was brought againſt an Abbot and | Commoigne, 
the Plaintiff did not come, they prayed Return . pee and 


Canon, by 
which the Court ſaid that he ſhall commence again to this Variance, 


| and fo ſee that this is Miſcontinuance. Br. Diſcontinuance de Proceſs, 
| Pl. 1). cites 21 E. 3. e e 


2. If Capias be awarded where Diſtreſs ought to be awarded, and the 


| Defendant is taken and ameſned he ſhall go quit, and the Proceſs ſhall 
| Ive where it firſt iſſued out of Courſe, and Diſtreſs ſhall iſſue; for *ris 


iſcontinuance and not Diſcontinuance. Br. Diſcontinuance de Pro- 
cels, pl. 57. cites 4) E. 3. 14. * 


3. Debt againſt 3 Executors, Proceſs continued tili the Pluries Capias 


ſerved, and they made Default, the Plaintiff ſued Exigent angainſt 2, and 


Pluries Capia againſt the 3d. and the one rendred himſelf at the Exigent, 
and the others did not come. 


Per Hull, ſue new Exigent againſt them all, 


and make Amendment where the Proceſs firſt iſſued out of Court. Per 
Hank, he ſhall anſwer, for he, who comes in by one Writ where he ought to 


| Come by ancther, fhall anſwer. Br. Diſcontinuanoe de Proceſs, pl. 11. 
| tes 12 H. 4. 17 = 


4. And per Parning T. 10 E. 3. where Petit Cape iſſued Fo Grand 
Cop ſcontinu- 
ance 


e, the Proces is not diſcontinued ; and ſo it ſeems only 


— A. 1, 


. - : 2 , 
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ance becauſe they have Day in Court, and therefore the Executor ſhall an- 
ſwer as it ſeems. Ibid. 7 
5. Præcipe quod reddat of 120 Acres of Land, the Writ of View was G 
too Acres of Land omitting 20, and therefore by Award he jued ney 
Writ of View; for the Proceſs is not diſcontinued, but miſcontinued 
Br. Diſcontinuance de Proceſs. pl. 18. cites J H. 6. 8. : 
6 Detinue of Charters, Procejs iſſued at the Exigent, which wag 4. 
kped for Diſcontinuance of Proceſs ; tor Exigent lies not in this Action 
and it was adjudged Miſcontinuance, and not Diſcontinuance, by 
which they commenced where the Proceſs firſt iſſued our of Courſe 
Quod Nora. Br. Diſcontinuance de Proceſs. pl 50. cites 8 H. 6, 2g, 
). Detinue of a Box with Charters and Muniments, Detendant came b 
the Exigent, and the Plaintiff counted in ſpecial of a Charter, by which 7 
enfeeffed his Father &c. and now becauſe it is of a Charter ot Land, 


_ therefore Exigent ought not to have iſſued, but this did not appear be. 


fore the Count, by which it was taken miſcontinued, but not miſcontinue} 
and the Defendant appeared, and pleaded as if he had not come ty Fxigey; 
by which he pleaded in Bar. Br. Exigent. pl. 26. cites 8 H. 6. 29. 
8. Note, that if Exigent be awarded in a Cafe where it does not lie; 4; 


in Action upon the Caſe before the Statute of it, the Procels is illy conti. 


nued, but is no Diſcontinuance, Br. Diſcontinuance de Proceſs. pl, 61, 
cites 10 H. ). 21. n I LE 

9. In Treſpaſs, the Defendant joined 2 Iſſues, the one in L. and the 9. 
ther in Middleſex, and Venire Facias iſſued to the Sheriff” of Middleſex who 
trie bcth 5 and by the beſt Opinion, this was Miſcontinuance of the o. 


* 


ther Iſſue in L. and not Diſcontinuance ; for it all be intended that i. 


 weral Venire Facias's iſſued to try both. Br. Diſcontinuance de Proceſs, 
„ = £97808 25300 CITY N I 
10. In Præcipe quod reddat againſt Baron and Feme, the Baron mad; 
Default, and the Feme prayed to be and was received and pleaded in Bar, 
and it was tound with the Demandant and he prayed his Judgment, 


cContinuance. Kelw. 35. a. b. &c. pl. 2. Trin. 13 H. 7. 


So where it 11. Præcipe quod reddat, the Venire Facias was returned before the com- 


comes by one non Day. Per Frowick Ch. J. this is no Diſcontinuance of Proceſs but 
0 _ # a Miſcontinuance of it; for they have Day in Court but not ſuch a Day as 
ought to come They ought to have. Br. Diſcontinuance de Proceſs. pl. 23. Cites 21. H. 


by another. 7. 16. 

But if Proceſs be acvarded Termino Trinit. returnable termino Hillarii, this is Diſcontinuance of Proce', 
becauſe one Term meſne is omitted, therefore this is Diſcontinuance, per him. But Brook ſays Quer 
inde; for the Plaintiff may delay himſelf Ibid. —— And if Exigent be returnable at a Month, this is 
Miſcontinuance and nor Diſcontinuance, but he ought to have 5 Months and Allocatio ccmitatus ſball le 
| granted. Quære, for it ſeems that the one and the other. is Error. * Bulſt. 144. Arg. cites S. C. 


* <P, Ibid, 12. There is a Diver/ity between Diſcontinuance and Parol without 
pl. ou ene Day, for the Diſcontinuance * puts the Party to new Original, but wher 
ek ah N. the Parcel is without Day this may be revived by a Reſummons or Re-at- 
C. 116. pl. tachment ; for the Original remains. Br, Diſcontinuance de Proccls, 
529. cites pl. 43. . ITY oa We 
8 N 
Jenk. 59. in 13. A Miſcontinuance is where the Continuance is made by undue Pri 
Pl. 11. S. P. ceſs; but a Diſcontinuance is where no Continuance is made at all. Jen 
57 at the End of pl. 5. MON WP 


0 


Per Wood I. this is a Miſcontinuance, but per Vaviſor J. it is a Diſ. 
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(C) Continuance per 1dew Dies. 


1. IN an Action of Debt in a Borough Court, tf Proceſs iſſues to the 
Serjeant, who returns his Precept ſerved againit the Octendant : 
and thereupon a Day 18 given till the next Court tor the PlaintitF ro de- 
clare againft the Oefenvant, and it is not entered, that Idem Dies 
datus eſt Defendenti, this 1s a Oilcontinuance. JI, 3 Car. between 
| Calmady and Vaughan AB)UDgeD in a Mrit of Error, and the Judg⸗ 
ment given for the Plaintiff upon Mil vicit in the Borough Court 
of Dakehampton in Oevon. reverſed accordingly, 12 88 1 
2. If d Plaint be entered in an inferior Court that holds Plea by Pre- * Cro.C, 
ſeription, and there the Detendant imparls, and thereupon a Day is 253, 255 pl. 
given to the Parties till the next Court there to be held, without li- ue 
miting any Day when the Court ſhall be held, but it is alleged aſter in are Tu. 
dhe Record, at which Court, ſcilicet, ſuch a Day, held Secundum Con- tices, Dubi- 
ſuetudinem cc. this is good, and no Otſcontinuance, becauſe it map kante Crook 
be, that they have nat any certain Day, but may hold a Court ie "2 
when they will, as at the Great Sefftons in Wales; and it ſhall be there of che 
fo intended, when it is tato, That at the next Court held Secun- Court being 
dum Conſuetudinem cc. Mich. ) Tar, B. B. between Fe/ſſox ang held ſuch a 
Lixe, per Curiam adjudged upon a 489rit of Error upon a Judg: 2; se- 
ment given in Coventry Court, and the Book of 9 Eltz. D. 252. Conſnetu. 
dented, and faid, that there were other apparent Errors for which dinem.— 
the Judgment was reverſed, = 60+ 2: S, ©, ohio 


. | RE. & « 2: 
ot TÄ 
3. [But] ik a Plaint be entered in an inferior Court, and the De 

kendant being lummoned appears, and the Platntiff declares, and 

| thereupon the Detendant 1mparls till the next Court, and then pleads in 

Bar, and thereupon the Plaintiff imparls to the next Court to reply, and 

there no Day is given to the Deſendant, but at the next Court the 

Plaintiff demurs, this is a Diſcontinuance, for Idem Dies ought to 

have been given to the Peſendant. Mich. 8 Car. B. R. beeween A- 

ao and Lord Roberts ddjudged in a Writ of Error, and the Judg⸗ 

ment given in the Hundred Court of Penwith in Conrnwall re⸗ 

verſed, Intratur Mich. 7 Car. Rot, 99. RO TI 

4 Ina Scire Facias upon a Recognizance of the Peace agatnt J. S. 

who was bound by it to keep the J2cace, the Detendant 1mparls __ 

and Day is given to him, and idem Dies * is not given to the Plaintiff, f, „ 

yt this is not any Otlcontinuance, becaule the yy is Party in 49 

| It; and when the King is Party no Oay is given to him, tor he is 

always preſent in Court, M. 10 Car, B. R. between 2% King 

TTT 

$. In Debt, the Plaintiff and Defendant both appeared by their Attor- 

| nies, and Day w, given to both the Parties in Statu quo nunc, Salvis Par- 

tibus Sc. till $ Hill at which Time the Defendant made Default. Held, 

that the Plaintiff ſhould not have judgment, but he muſt ſue out fur- 

ther Proceſs ; becauſe Dies Datus is as ſtrong as an Imparlance. Mo. 

79. pl. 209. Mich. 8 & ꝙ Eliz. Stukely v. Thynn. — 

6. In a Court of Piepotders the Adjournment was entered [dem Dies 

datus eſt, where ir thould be Eadem Hora, and yet held good. Mo. 

d9pt-637T- Mich g th Anon 

7. In Error to reverſe a Common Recovery, Plaintiff brought a &i. Fa Cro E. ). 

arainſt the Heir and the Ter-tenants. The Heir appeared, but Nihil di- pl. 4 Mich, 

ct, and tour Ter-tenants being returned warned, pleaded, that two of 15 * a E. 

| lem were Tenants of ſuch Land with A. aud B. who were not warned 5 "OT 
named 


8 W © a . 2 . 
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S. P. does namen, and demanded Judgment of the Writ &c. and thereupon the P1j,.. 
not appear. if demurred, and on pleading this Plea in Mich. Term, Dies datus eſt 


— Mo. 62 


2. 


470 8. C. partibus præſdictis till Hill. Term. Ir was moved, that this was a jc. 


but S P. 


does not 


appear. 


continuance of the whole; tor the Heir here Nil dicit, and ſo Nihil 
ought to be entered againſt him, and not any Continuance, but that 5% 
Dies which is given partibus prædictis, is intended only to thoſe Tenantg 
on whoſe Plea the Demurrer was, and not to the Heir, and that ſo all 
is diſcontinued; but it was anſwered, that ic was continued to the Hur 
as well as to thoſe who pleaded ; tor it is Partibus prædictis inde &c. and 
all the Court, præter Gawdy, held the Continuance well enough. Cyq, 


E. 939, 940. pl. 13. Hill. 42 Eliz. B. R. Holland v. Dauntzey. 


8. Action upon the Caſe in the Court of S. The Defendant was eſſoigu. 
ed, and had Day by Eſſcin, and the Plaintiff had the ſame Day, at which 
Day the Defendant, being demanded, appeared not, but made Defaul, 


 & habuit Diem per Default ſecundum Conſuctudinem Ville prædict' given 


by the Court, (viz. ſuch a Day) at which Day both Parties appeared. 
ard Judgment was given againſt the Detendant by Nihil dicit. Ad: 
Judged that no Day could be gi ven him when he was out of Court, and 


the Cuſtom alleged of giving Day cannot help it; for no Cuſtom can 


help that which is againſt Common Law and an apparent Diſcontinu- 
ance, and therefore judgment was reverſed, Cro. J. 357. pl. 15. Trin. 
12 J ac. B. R. Peplow v. Rowley, _ 1 _ 


Jo. 350. 331. 9. After Fudgment in the Grand Seſſions in Wales in Asſiſe of Dar. 


pl. 4. Lort 
v. the Biſhop | : 
ot St. David's appeared, and caſt an Eſſoin, but that rhe other two made Deſauli, where. 


rein Preſentment, Error was atligned that P. one of the three Dejendams, 


S. C. and the pou Re.ſummons iſſued againſt them returnable Die Martis next foil>wing, 


Court re- 
ſolved, that 

no Dies da- 

tus can be 


and at the next Day they caſt an Hſſoin, which was challenged and denica, 
and becauſe there was not Idem Dies given to them two, as there was 
to the firſt when he appeared and was eſſoigned, and that there ought to 


to any but have been one Eſloign allowed unto them, it was inſiſted to be Error; 
upon their ſeq non allocatur; tor Idem Dies 2 not ve given when they make Di- 


Appearance. fault, and after once Default and 


S. P. and 
therefore 


ad -fummons an Eſſoin is not alloy. 
able, by the expreſs Words of the Statute of 12 E 2. Cro. C. 341. pl, 
6. Hill. 9 Car. B. R. Cort v. Bithop ot St. David's. de 
10. When Day is given before the Count, it is called Dies datus ; bit 
when after the Count it is called an Imparlance. Hard. 365, 366. 


88 Paſch. 16 Car. 2. in the Exchequer. 


Erxigent are 5 „ | Ce wg . | 
 reparded, and the Defendant appears upon the Exigent, and has Dies dates, and after makes Default, 


Diſtringas ſhall iſſue, and upon this returned Nihil, there ſhall iſſue three other Capias's and Exigent; 


| not 10 all Intents. Br. Jours, pl. 60. cites 47 E. 3. 1, 2. 


|  Burotherwile it ſecus after Imparlance. Br. Continuance and Imparlances, pl. 1. cites 19 H. 8.6. 


I. It was moved for Error of a Judgment in Briſtol, that in one 
the Conti nuances (Idem Dies datus eſt Partibus prædictis) it is not ſaid pe- 
Cur. But ruled to be well enough, it being uh as one Act, but it would 

be otherwiſe in the Verdict. Comb. 285. Trin. 6 W. & M. in B. R. 

Hawkſworth v. Hawkſworth. N 3 


— 1 


42 


(C. 2) What Days ſhall be ſaid the ſame Day: 


I. OTE, that every Adjournment is a ſeveral Day in Aſſiſe ba the 
Day of NM Prius, and the Day in Bank. are all one Day, but 


* 
A \ 78 
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2. Note, that the firff Day of the Ni Prins, and the fourth Day af= 
ter, and eight Days aſter or more, which the Fuſtices take to be adviſed, 
are but one and the ſame Day, and when they give their Judgment, this 
ſpall have Relation to the fort Day, fo that it Protection ſhall be caſt at 
the firſt Day, Which is expired meſbe, yet this ſhall ſerve, and ſhall be 
allowed. Br. Jours, pl. $3. cites 10 H. 6. 4. 
z. So of Default recorded upon Texant for Li'e, where he in Reverfion 
prays to be received a ter. Ibid. 8 8 
4 And where a Man fails of his Record at the Day, vnd the Failer is 
recorded, and afrer (bur before Fudgment ) he brings the Record in, this 
Mall not ſerve when judgment is given; tor this ſhall have a Relation 
wo wn biy.. He: 9 8 1 
5. The * Day of NViſi prius and the Day in Bank is all one and the fame *8.P. to plead 
Day ; for it Protection be caſt out at the N11 prius, and repealed or ex- an Plea 
pired by the Day in Bank, yet it thall ferve the Defendant; tor it was Meine 4 
good at the firſt Day, and the firit Day and the other Day are all one ay of Niſi 
Day in Law. Br. Jours, pl. 11 cites 35 H. 6. 58. N prius and the 


5 | = Day in Bank, 
but not to make good a ſecond Writ purchaſed and teſted meſue between thoſe Days. Br. Jours, pl. 


13. Cites 40 E. 3 38. — Br Niſi prius, pl. 5 cites S. C. S. P. So that a Releaſe made meſne 
between theſe two Days cannot be pleaded in Bank ; but it ſeems, that a Releaſe made meſne between the 
Day of Venire Facias returned and the IWrit of Niſi prius awarded and the Day of Niſi prius, may be pleaded 
at the Day of Niſi prius. Ibid. pl. 31. cites 21 H. 6. 10. | 
It is not one and the ſamo Day to all Intents; for if a Man caſts Prote&ton at the Day of Niſi prius which 


is repealed at the Day in Bank, yet this ſhall have the Default of the Defendant at the Day of Niſe prius, 
and if he appears at the Day in Bank it ſuffices. Br. Jours, pl. 32 cites 21 H. 6. 20. —8. P. ibid. pl. 
35. cites 4 H. 6 9. | LD ED 2: 


be Theſe Words Ab Octab' Sante Trinit” ſhall be intended ab 2470 
Die Oftab' Santi æ Trinit', and ſo lee that to this Intent the firft Day and 
the fourth Day, and all Days meſue ſhall be intended one and the ſame Day. 


Br. Jours, pl. 57. cites 21 E. 4. 43. 


17. All the Parliament is only one and the ſame Day. Br. Jours, pl. 91. 


— — — * 


e He en 


. IN Debt the Defendant was condemned, and Ca' Sa' iſſued, and after 
I Exigent thereupon, and he came upon Return of reddidit ſe, and pleaded 
4 Releaſe of the Plaintiff made after the Execution, and prayed Scire Facias 
thereupon againſt rhe Plaintiff to confeſs or deny the Deed, and had it; 
Quod nota, and fo ſee that this is not Day to plead, but upon the Scire 
lactas ro confeſs Deed &c. Br. Jours, pl. 68. cites 22 Aſſ. gg, 
2. Error upon an Indictment of Treſpaſs, which ſuppoſes the Treſpaſs Die 
Jovis proximo poſt Diem Penteceſtes, and it was aſſigned for Error, in as 
much as all the Week was Pentecoſt ; Per Weſton, Pentecoſte dicitur a a 
penta, quod eſt quinque & coſte, quod eſt decem, quod elit quinquies 
decem Dies poſt e and this Day is Dies Dominicus, wheretore 
plead over; Quod nora, by which he pleaded No ſuch Vill of B. without 
Addition &c. Br. Jours, pl. 27. cites 7 H. 6. 39. 5 
3. Note where a Man is non/uited this is referred to the Day which he 
bad in Court, and not to the whole Term; Quod nota, Br. Jours, pl. 67. 
cites 9 E. 4. 24. 


4. See and note that the Vigil of the Feaſt is not Part of the Feaſt, . Br. 
Jours, pl. 65. cites 15 H. 7. 2. | | 


* 


6 E (C. 4) At 
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1. YN Praecipe quod reddat the Grand Cape was returned tarde, and the 


— 


(C. 4) At what Time, and when the Parties ſhall be 
| ſaid to have Day in Court. | 


Tenant came and made Defence and imparied, and after came and ſaid 


that the Writ was not ſerved, and was received to it, and therefore it 


ſecms that ſuch a Day is not to appear; for it it ſhould, then the Default 
thall go quit, which ſhall not be, but ought to be ſaved. Br. Jours, pl. 


92. cites 22 E. 3. & Firzh. Brief, pl. 393. 


Br. Reple- 
glare &c. 
pl. 9. cites 
SH 


at the Day, he was not ſuffere 


2. Where the Sheriff does nothing at the Alias, nor at the Pluries, b 
which ſued Writ to the Coroners to make Replevin and to attach the, Sheriff 
to anſwer to the Contempt and to the Party, and after Diſtreſs againſt thy 
Sheriff ; and becauſe no Summons was awarded againſt the Plaintiff tO receive 


his Beaſts, therefore it is ſaid that he has no Day in Court, and it he 
comes at the Day he cannot | raps ; dy which when the Plaintiff came 
to plead, but was compelled to find Pledres 


Ae proſequendo & de returno habendo ſi &c. and to fue Writ to the Coroners 15 
make Deliverance and to attach the Party, and upon the Return of thiſs 
Writs be hath Day in Court, and may plead, and not before. Br. jours, 
pl. 14. cites 43 E. 3. 26. 25 | 


3. In Replevin, at the Pluries the Sheriff did a1thing, by which iſived 
Proceſs of Contempt to the Coroners to attach the Sheriff to anſwer to the C. 


tempt, but mentioned nothing of ſummoning the Defendant to anſwer ; and 


they returned that the Sheriff is attached, and that they cannot have the View 
of 1he Beaſts to make Replevin, by which iſſued Diſtreſs to the Sheri? and 


Mithernam de Averiis Def, and at the Day the Defendant came and prayed 
that the Plaintiff gage Deliverance of the Withernam, and ſaid that the 


| Beaffs of the Plaintiff are dead in Pound in Default of the Plaintiff, & non 
allocatur, for he has no Day in Court; bur the Plaintiff was compelled 
to find Surety de Returno habendo ſi &c. and pledges de proſequendo 
and Writ to make Deliverance of the firſt Diſtreſs to the Coroners, Br. 
Jours, pl. 70. cites 44 Aff. 15. . 


4 He who is outlawed and has Charter of Pardon, and the Plaintiff is 


ready in Court, ſhall not be bound to anſwer immediately, but ſhall have Sir: 
Facias againſt him to ſay why the Charter hall not be allowed; tor nei- 
ther the Plaintiff or Defendant have Day in Court till the Scire Facias be 


S. P. and fo 
of Vouchee. 
Br. Jours, 

pl. 79. cites 
11 H 4.28. 


returned. Br. Jours, pl. 73. cites 46 E. 3. 15. 


5. The Party has no Day to anſwer upon Proceſs of Contempt till the 


Attachment. Br. Jours, pl. 22. cites 11 H. 4. 87. 


6. In Replevin, the Plaintiff prayed Aid of A. R. who was ſziſed in Ft 


aud leaſed to him for Tears, there the Prayee may join in Aid at the fir 


Day in Perſon, and not otherwiſe ; but he may join by his Attorney at 


the Day given by Proceſs ; Contra at the firit Day when the Tenant prays. 


Br. Jours, pl. 58. cites 2 H. 6. . 5 
7. Replevin & Alias & Plures, and after Proceſs of Contempt iſſued pain 
the Sheriff, and he anſwered that he had ſerved this Writ, and that no eth, 
Writ came to him, and the Defendant came and prayed that the Plaintiff 
count againſt him, & non allocatur ; tor the Plaintiff has no Day in 
Court now, but only the Sheriff has Day in Court to anſwer to the Conteiiph, 
Br. Jours, 82 cites 2 H. J. 5. 
8. At the Day that the Sheriff returned Maydavimns ballivo &c. g 


nullum dedit Reſponſum, and yet the Defendant was permitted to dbb 


to plead to Iſſue. Br. Jours, pl. 8. cites Fitzh. Proceſs 13. 


1 . 7 1 YEE Ss 


Day u 
te uiſl. 


ng 
C. % 


Appeal 


a_—_— 
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(C. 5) Day in Court. Neceſſary in what Caſes. 


L OTE per Luddington and Firzjohn, if a Man who is Debtor 
to the King of Record be in Perſon iu the Exeh:quer, he ſhall be 
compelled to anſwer without Proceſs or Day in Court. Br. Jours, pl. go. 
cites 49 AL 35. lt] £4 
2. Contra per Fitzjohn, if it be upon Surmiſe, and is not Debtor of Re- 
cord, Ibid. Z | 


z. In Debt the Plaintiff recover'd, and he was not ſuffered to come 
alter, and confeſs his Gree or Satisfaction; tor he has no Day in Court. 
Contra upon Recognizance, tor this commences without Original; but 
Writ of Debt has Day in Court, and therefore ſhall have ire Facias. 
Br. Jours, pl. 77. cites 47 E. 3. 24. 


4. In Writ of Error, the Plaintiff” cannot be nonſuited, for he has no 


Day in Court upon it, but upon the Scire Facias; and e contra in Writ 


of falſe Fudgment. Br. Jours, pl. 80. cites 20 H. 6. 18. 


5. A Man who is outlaw'd cannot come gratis without Day in Court, 
and plead a Plea in the Diſcharge of the Outlawwry. Br. Jours, pl. 80. 


cites 22 H. 6. 23. 3 5 5 
6. Debt by the King, which paſſed for him by Niſi Prius, and before 


the Day in Bank the King pardoned him all Debts, Treſpaſſes &c. and af- 


ter the King at the Day in Bank had Fudgment, and after ſued Execution, 


and the Defendant pleaded a Releaſe, and the King was barr'd; tor the 
Defendant had no Day to plead it before, for the Day of the Niſi Prius 
and the Day in Bank are all one, and the Defondant cannot have Audita 


Ouerela, nor Scire Facias ad cognoſcend Fattum againſt the King, and he 


{tall have the Plea without Day in Court when the Execution ſued, and 
therefore it ſeems that it was ſued by Fieri facias or Ca. Sa. Br. Jours, 
Fo oY d a : „ 

J. Homine Replegiendo at the Pluries, and after Proceſs iſſued againſt the 
Serif to anſwer to the Contempt, and no Day given to the Defendant, and 


the Sheriff returned quod Corpus elongatur, and yet the Defendant appear- 


ed and pleaded, and good per Cur; For it he ſhould not be now re- 
ceived, his Body ſhould be impriſoned by Withernam. Br Jours, pl. 
WANTSESS y 3 HT, 3 
8. Appeal at the Suit of the Feme, the Defendant was outlawed and ta- Rr. jours, 
pl. 37. cites 
and he ſaid that where he is named F. F. his Name is J. F. and the Feine 8. C. Ee 


ken, and it was demanded what he had to ſay why he ſhould not be hang d, 


pray'd Execution, and it was doubted whether ſbe may reply that he is the 
ſame Perſon who killed &c. without being warned by Scire facias to have 


Day in Court, and by the beit Opinion Scire facias ſhall iſſue. Br, Scire 


lacias, pl. 132. cites 9 E. 4. 24 


9. For where a Man is condemned in Damages, the Plaintiff ſaid that 
be is in the Hall, and prayed an Officer to take him, and the Court granted 


it, and he is taken and confeſſes, he ſhall remain in Execution; but if he 


ſays that he is not the ſame Perſon, the Plaintiff cannot reply that he is; 


tor he has no Day in Court, and there he ſhall be put to Proceſs to have 
vecution, but here thete is no ſuch Proceſs to be awarded. Ibid. 


f 
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(C. 6) Day in court. What Day ſhall be given, 
95 common Day or other Day. I 


. Ræcipe quod reddat, Conuſance of the Plea was demanded by F. V 
and had it, and Day giv:a in Franchiſe, and after thoſe of 1 
Franchiſe erred, by which Writ of Error was brought, and the Judgmey; 
reverſed in B. R. and the Court was ready to have awarded Seiſin of the 
Land, by which came M. and prayed to be received, and fhewed Cafe 
aud was received and vouched, and the Demand counterpleaded, and they 
were at Iſſue, and common Day was given as in Plea of Land, and no 
ſuch Day as ſhall be given in Writ of Error; for he is out of this 
Court; Quod Nota. Br. ours, pl. 26. cites 21 E. 3. 4. 6. 
2. In Sire facias the Court may give what Day they will; For this js 
in Nature of an Execution: Quod Nota. Br. Jours, pl. 66. cites 24 
; . PT returnable in B. R. in Of. Martini, the Plaintiff prayed Day the 
next Day, and becauſe it was returnable at a Day ot the Term, and not 
at a ceitain Day of rhe Week, he can have only common Day ot the 
Term viz. Oct. Hill Br. jours, pl. 45. cites 27 Aff. 33. 
4. Per que Servitia, the Defendant was at Iſſue, and pray'd Commu 
Day, and could not have it, becauſe t is a Writ of Execution; Quad 
nora bene. Br jours, pl 38. cites 39 E. 3 20. 
F. In Treſpaſs, it the King grants to F. M. Conuſance of Pleas within 
his Manor, there the Tenant ſhall not have Day, bur de tribus Seprima- 
nis in tres Septimanas; per Rolf. Contra per Marten; For the King 
may alter the Place of Juſtice, bur not the Day. Bur Brook fans, Quer 
of the Day, for the Law is with Rolf as it ſeems. Br. Jours, pl. zo. 
cites 8 H. 6. 20. „ „ %%% ¾ ũ Oh 
6. In Formedon the Parties demurred in Fudgment, and Day was gien 
15 Trin. anno 8. and after from this in 15 Michaelis, and from thence in 
Oct. Hill' and from thence in 15 Paſchz, which are not common Days 
in Plea of Land; and per tot. Cur. it thall not be amended ; tor atter 
Demurrer they may give Day beyond the common Day, and may gite 
Day within the common Day, tor they may give longer Day or a very 
ſhort Day, tor this lies in their Diſcretion, and the Eutry is quod ui. 
nondum aviſantur &c. tor theſe are Days of Grace and not common Daf. 
Br. Jours. pl. 52. cites 8 E. 4. 4. RIO e 
J. So of Imparlance. Ibid.  _ x : : 

8. And the Statute of common Days in Bank is intended only where 
they pend in Proceſs, and it is agreed that this is a Statute. Ibid, 
9. It in Præcipe quod reddat the Sheriff returns quod petens non invent 
Plegios de Proſeguendo &c. the Sicut alias ſhall not have common Day, but 

15 Days ſuffices, for this is as Original, tor he was not demandable at 
che firit Day. Per Danby. Br. Jours. pl. 36. cites 9 E. 4 18. 
10. Per Brian, it grand Cape or Venire Facias be returned tarde, the 24. 
Writ ſhall have common Day. Br. Jour. pl. 36. cites 9 E. 4. 18, 
11. But they agreed with Danby in Cale that the Original ſhall be 
returned tarde, Ibid. — é — 5 
12. And by all the Clerks Scire Facias ſball have ſuch Day as Writ 9 
Dewer, in favour of Execution. Ibid. „„ 
13. In Aſiſe of Mortdancęſtor common Day may be given, viz, 0d 
Michaelis 15. &c. But in aſſiſe of Novel Diſſeiſn, Day certain thall be 
given, as Die Lune tali Septimana &c. or Die Mattis 11 Die April» 


&c. apud Weſtm. &c. Br. Jours. pl. 75. cites F. N. B. fo. 1797. 


(C. 7) Wis 
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(C. 7) What ſhall be Day in Court, ſufficient by ö 
the Roll. 
| * 
1. JN Præcipe quod reddat the Tenant vouched, and at the Day of the 4 
Summons ad Warrantizandum returned, the Sheriff returned no IWrit, | 
and yet the Vouchee was received to picad ; Quod Nota; and the Tenan | 
{aid that he is another Perſon, and not the Vouchee, Br. Jours. pl. 88. 9 
cites 5 E. 3. and Fitzh. Voucher 197. but cites Ibid. 256. contra. 1 
2. In Rep/evin, the Plainiiſl aſter Iſſue was nonſuited, and Return a- || 
warded, and the Plaintiff ſucd fecond Deliverance, and at the Pone per 1 
Vadios the Writ was not ſerved, and the Deſendant prayed that the a 
| Plaintift might count againſt him, becauſe he had Day in Court by Roll ll 
though he had not Day by Writ, and if the PlaintitÞ had Deliverance | 
he would not count againſt the Delendant. And per Wilby, you cannot i 
ſue to the Sheriff to have the Writ returned if the Plaintiff” will not, and if i 
che Sheriff has made Deliverance and not returned the Writ, you ſhall 1 
have Remedy againſt the Sheriff, by which he was put to ſue Sicut alias i 
&c. - Br. Averment, contra &. pl. 10. cites 21 E. 3. 3. 1 
3. In Treſpaſs, at the Exigent the Defendant appeared and the Plaintiff | 
not, nor did the Sheriff return the Writ, yet the Plaintiff ſhall be de- 1 
£ manded to be Nonſuited at the Day; tor he has Day in Court by the | 
® Koll, though the Writ be not returned. Br. Jours. pl. 64. cites 38 if 
E 8 , 5 V if 
A 4. And the ſame Year fol. 25. in Olare impedit at the Attachment the [| 
5 Defendant and Plaintiff appeared, and the Sheriff did not return the Writ, | | 
: and yer by Thorp, clearly, the Detendant may plead ; tor he has Day i 
e by Roll; Quod Nota. And concordat 21 E. 3. fol. 13. where the 1! 
. % » d (. ĩ i ĩͤ En 10 
5. Contra it he returns Nihil; nevertheleſs it ſeems if Nihil be return- 4 
0 ed at ſuch Day that the Defendant is to be at a Loſs, he ſhall be received. 1 
n —S OE „% Ee 5 Ml! 
[8 6. Audita Dnerela upon a Releaſe made after Fudgment in Treſpaſs, and 
er Venire facias iſſued againſt him who releaſed, and the Sheriff did not return 
Ve the Writ, and the Defendant prayed that the Plaintiff be demanded, & 
Ty non allocatur, becauſe the Writ is not returned ſerved, not withſtand- 
. ing that he has Day in Court. Br. Jours. pl. 51. cites 6 E. 4. 9. 
Js, 7. Contra where a Man is to have corporal Puniſhment, as in Capias or 


Exigent, there it may appear by the Roll where the Writ is not return- 
ed; contra upon Pone ; Quod Nota. Per tot Cur. Ibid. 


here 8. Where no Writ is returned, and the Fury appears, they ſhall be ta- 
| | ken, Per Huſſey Ch. J. for they have Day by the Roll, which Town- 
ent lend agreed; Contra per Brian, Fairfax and Sulyard. Br. Jours, pl. 47. 
but JJ 33 55 
: 9. Note, per Fitzherbert and Shelley]. quod non negatur, that where S. P Br. Sa- 


| the Grand Cape in Precipe quod reddat 7s not returned, yet at this Day ver Defaulr, 


| the Tenant may appear and gage his Law of non Summons, for he has Day IL E tes. 
18 | bythe Roll; Quod nota. Br. Jours, pl. 1. cites 27 H. 8. 14. e 
* e | | Try be H. 8. ac- 
| cording to Br. fours; Mt * 
rit 5 + *** 

10. In Caſe on an Indebitatus Afſump/it the Plaintiff made an 1 Repli- 

| #197, and therefore Roll Ch. J. ſaid, that Judgment ought to be gi- 
nde en againft him; bur that by Favour of the Court they can give him 
pris i Leaye ro diſcontinue his Action. Sty. 309. Mich. 1651. Kymlock v. 


Bamfield. 
Whz: | 6 F 6 (D) Diſ- 
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S. P. by the 1. F NN an Action after Iſſue joined, and a Verdict found for the plain. 
continuance COnſent of the Oetendant ; and tf he will not enter the Judgment, 


. upon a Promiſe, adjudged for the jPlaintiff upon the Requeſt of the 


S8. P. by Ro 
60. in Caſe of Ellis v. Yarrow, S. P. and ſeems to be S. C. — Mod. 13 Mich, 21 Car. 2. B. RK in 


was agreed he might. Cro. C. 575. pl. 19. Hill. 15 Car. B. R. Oxford (Ld.) v. Waterhouſe. 9. 


Court, chat 316, 317. pl. 2. Mich. 10. Jac. B. R. in Caſe of Fox v. Jnkes. | 
cannot diſcontinue for to ſave his Payment of Coſts thereby after a Demurrer, when the Cauſe is then 


nue the ſame, and it is not then in the Power of the Plaintiff to diſcontinue without Aſſent of the Parties, and 
' this Aſſent he ought to make appear to the Court. After a Demurrer on an Arbitration Bond it is not 

- uſual to diſcontinue the Action; Per Cur. but ordered a Nil capiat to be entred Niſi Cauſa. Sty 134. 
Trin. 24. Car Anon 


But after- 4. Debt upon a Charter-party, in which were ſeveral Covenants, and 
wards, Hill. at the End each bound himſelf to the other in 1000 1. for the Pertorn- 
26 & 24 Car. ance of Covenants. The Declaration was good till Plaintiff came to the 
had Leave to Hienment of the Breach in which were ſeveral Faults ; upon a Demut 


upon Pay- ed, unleſs the Defendant would conſent, the Action being Debt for , 


* . 
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ntinuance. 


_ 2 


CER. 
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——_— _ — 2 = 


In Roll it is 4 rN T9 | | | 
5 (D) Diſcontinuance of Proceſs. 


by che Plea In what Caſes it cannot be without the [ext of the 


(Defendant, ) 3 Court. [ Defendant. | 


dur a Bit tiff, the Plaintiff cannot dilcontinue the Action withont the 


cannot be the Defendant himſelf may enter it. Hich. 17 Car. and Hul. - 
after a Ver- Car, Banco between Thorp and Davenart, in an Action upon the Cae 
Su. Defendant, though the Jlaintiff would have diſcontinued the Sun. 
An ; and have brought a new Action to have had more Damages. 


8. P. per Cur. Lev. 48. Mich. 13 Car. 2. B. R. Anon. 1 


Ch. J. Sty. 346. Mich. 1652. 


Caſe of Abbot v. Moore, S. P. —— Sid. 228. Mich. 16 Car. 2. B. R. in Caſe of Bull v. Mayo, that 
Diſcontinuance cannot be by Rule of Court after Verdict, but by Conſent it may. In ſuch Ca 
the Defendant may enter Judgment againſt himſelf; Per Doderidge J. Sty. 216. Mich. 3 Car. Stoke. 
land's Caſe. | * | | 1 80 

But after a ſpecial Verdict, and argued at the Bar, a Diſcontinuance was entred by the Plainti} 1; ;: 


cited Arg. Show. 63. 


Bulſt, 21) 2. The Plaintiff after a Demurrer cannot diſcontinue his Suid within 
Fox v. Jux, the Court's Licence; and although the Continuance be not entred, it may 
S. C. ſays, It be entred at any Time, and the Defendant by Licence of the Court, tor 


e 5 his own Advantage, may enter the Continuance ; Per tot. Cur, Orv, |. 


the Plaintiff 


by the Demurrer in the Judgment of the Court, and in their Diſcretion either ro confirm or diſconti- 


2 Lev. 440. cites 26 & 27 Car. 2. B. R. that a Diſcontinuance was permit. 
ted to be made by the Plaintiff after Demurrer and Argument, by Ld. Ch J. Hale and the Court of 
B. R. but that it is entred Mich. 26 Car. 2. B. R. Rot. 349. -——— Leave was given to diſcontinue 
after Demurrer. Raym. 64. Hill. 14 & 15 Car. 2. B. R. Palmer v. Richards, - 


3. Aﬀter Iſſue the Plaintiff cannot diſcontinue without the Aſſen of 
the Detendant ; Per Curiam. Keb. 485. pl. 23. Paſch. 15 Car. 2. B. R. 
Bo. A A 38 


2. B. R. he 
diſcontinue rer to it the Plaintiff deſired leave to diſcontinue, but it was not allow- 


888 Penalty; and for that the Plaintiff is not without his Remedy, tor le 
TE bas may bring a new Action upon the Covenant. 2 Lev. 11), 118. Mic). 
SC 26. Car. 2. B. R. Rea v. Barnes. HER : 
—_ F. In Covenant by the Father of an Apprentice upon the Indenti* ! 
Apprenticeſhip, there was Fudgment by Default againſt the Detendan: 
(the Maſter.) Upon a Wric of Inquiry very ſinall Damages were. 
with which the Plaintiff being nor ſatisfied, moved for Leave ro dic 
tinue the Action; but the Court anſwered, that they had no Pow?! © 
ive ſuch Leave without the Conſent ot the Defendant, which in 
ſe he refuſed. But the Plaintiff's Counſel inſiſted, that the Court“ 
Power to give Leave to diſcontinue without the Conſent of the Deen 
ant, becauſe the Award of the Writ of Inquiry on the Roll is no 9 
than a Rule of Court, and no Judgment, And ir is clear, that dite“ 
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ſpecial Verdict found tor the Plaintiff he may diſcontinue ; and this was 
laid down for a Rule (viz.) Wherever 4 Writ is abateable by the Death of 
the Plaintiff, there he may diſcontinue without the Aſſent of the Defendant. 
On the other Side it was ſaid, that the Award of the Writ of Inquiry 
on the Roll was ſuch a Judgment that alterwards the Plaintiff could 
not diſcontinue, becauſe the Defendant is out of Court, and has no 
Day in Court, and therefore the Suit is determined; and an Action 
which is determined cannot be diſcontinued. Holt Ch. J. ſaid, Tis 
certain that the Action may be diſcontinued by ſuch Aſſent of the De- 
ſendant, and that even after Verdict it may be diſcontinued by ſuch Aſ- 
ſent, and that there was 0 Difference (in reſpect to the Diſontinuance ) be- 


it was held, that the Plaintiff could not by Law diſcontinue without 


the Aſſent of the Defendant. Carth. 86, 87. Mich. 1 W. & M. in B. R. 
Stephens v. Etherick. 5 


1 


— 


* __ 5 5 


(E) In what Caſes the Court ought to have given Con- 
ſent to a Diſcontinuance. 5 


Ward, by the Clerks. 


then 
onti- 
, and 


1s 00! nication had ill affigned a Breach, and therefore prayed Leave to diſcon- 


_ wood and Ward, àddjudged. 


134. tinue; but becauſe the Award was for the Payment of Money, the Court Jenkinſon 
mit 4 vi goo ee e , f f * oY 
would not give Leave, tor they ſaid he might have his Action of Debt ?;. = 
urt of | 33 - nn. . 
. upon the Award. Freem. Rep. 410. pl. 541. Trin. 1675. Anon. "4 Þ and 
S. C. and Twiſden ſaid, that he had known Leave to difcontinue denied where the Pon: yy 
3 Payment ot Money only, becauſe he might have Action of Debt; but here the Plaintiff | 
nt 0 aymer l 65 . | | | had Leave to 
> R diſcontinue paying Colts. ——3 Keb 556. pl. 68. Mich, 27) Car. 2 B. R. S. C. ſays, that the Award 


; paying Coſts, though there are other Remedies by Debt on the Award, 
any 3 . . OO ns e | 
torm- IV. The Defendant appeared by Attorney where he ought to appear by Guar- 
to the dian, and Affidavit was made that the Attorney had Notice of the Infancy 


emul- 4 the Time of his Appearance, and afterwards bragged that he Would 
allow- arreſt the Judgment tor that Reaſon, whereupon the Court gave the 
for the Plaintift Leave to diſcontinue &c, Comb. 63, 64. Mich. 3 Jac. 2. 


for be B. R. Peter's Caſe. 
Mich, Tl 


1 0 [E. 2 In what Caſes the Def endant may. enter ; the 
— Continuance. | 

RN 3. If the Plaintiff be Nonſuit, by which the Defendant is to reco- 
27. ver Coſts if the Plaincif will not enter his Continuances on Purpoſe to 


lave the Colts, the Detendanr ſhall be ſuffered to enter them, and ſo re- 
cover his Coits, P. 8. Jac. B. 2's Caſe, per Curiam, 
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tween a Verdict upon Iſſue joined and a Verdict upon a Writ of Inquiry ; and 


1. F F the Parties demur in Law, and after the Plea is not continued 
I in the Roll tor a Year, and one Party prays a Diſcontinuance, if 
the orber does not pray the contrary, the Ale is tor the Court to grant 
the Dilcontinuance, D. 37 Eltz. Banco, between Full and 


2. But it the other Party prays a Continuance of the lea, the Court 
in Dilcretion hath uſed to continue it, H, 37 Eltz, B. between Tal. 


III. In Debs on Obligation to perform an Award, the Plaintiff in his Re- Wia. 415. : 


not heing excepted to, and the Breach for Money, the Court granted Leave to diſcontinue or amend _ 


[E. 3] And 
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[E. 3] [Aid how much ſhall be ſaid to be diſcontined. 


4. Ik the Detendant in his Demand leaves out Parcel of his Demand 
147 in the Orginal in his Procels, all is diſcontinued, 18 E. 
3. 42. b. | 

F. Ik a an vouches for Parcel, and as to the Reſt makes no Anſwer 
and the Demandant does not take Advantage thereof by Prayer of Sei. 
Jin, but ſuffers the Proceſs to be continued againſt the Vouchee in Right 


of the Parcel, all is diſcontinued. 18 E. 3. 40. b. 

6. Ik the Lenant vouches tor all the Demand, and the Proceſs upon 

the 3 is made tor leſs than it is, all 1s diſcontinued. 18 C. 3. 

40. U. 5 | 7, 4 3 | 
9 7. In an Action of Treſpaſs, a Diſcontinuance in Parcel is q Dif. 


I e, continuance in che whole. 7 . 6.29. 


Pr. Diſcontinuance de Proceſs, pl. 20. cites S. CG 


Br Diſcon- 8. In Treſpaſs, if the Diſcontinuance be after Iſſue, this ſhall be q 
ee ve Dilcontinuance of the Original and all, Contra 30 Aff, 36. ad: 
;  Jubged, for the Repleaver thall be where the Otlcontinuance begen. 


30. Cltes$ 
8. . f „ LES. N wy 1 8 0 
Treſpa's againſt two, who pleaded ſeveral Pleas to Iſſue, and Proceſs continued againſt the In ueſt 
and in the Proceſs Mention only was made of him who firſt pleaded, without any Mention of the 
other, and after it was found for the Plaintiff, and the other alleged the Jiſconinuance, wherenvon 
they commenced where the firſt Fault was, and quaſhed the Reſidue, and then a new Ven. Fac, 1flucd 
makiog Mention of both. —— Br. Repleader, pl. 28. cites S. C. ” N 


Fitrh. Diſl- 9. Ik an Aſſiſe be adjourned before themſelves at Weſtminſter, and 
7-0. es in Banco for Difficulty, and ar the Day the Record is not lent, 
+ & ang nor the Parties demanded, all is diſcontinued, 22 E. 3. 3. b. 
though the no 1 8 


Record was ſent in the third after, yet they thought it a Diſcontinuance, and ſo did nothing &c. 


X. In Debt, the Defendant by Attorney, to Part, waged his Lau, and 
had Day to perform it, and pleaded to the Country for the reft, and at the 
Day of the Law the Defendant was eſſoigned, and tor the reft it paſſed fir 
the Plaintiff by Niſi Prius, and he prayed Judgment. Markham ſaid the 
Proceſs is diſcontinued ; tor the Attorney was eſſoigned after the Ley Ga- 
ger, where he is out of Court as to this, in as much as the Law ſhall be 
performed in Perſon, and Proceſs 1s entire. Br. Diſcontinuance de 
Proceſs, pl. 21. cites 19 H. 6. 30. . | „ 
Kl. But Brook ſays it ſeems, becauſe he remained Attorney for this Part, 
@<obich was pleaded to the Country, therefore it is diſcontinued for the other 
Part, but not for this, theretore Luzre, Br. Diſcontinuance de Pro- 
ceſs, pl. 21. cites 19 H. 6. 30. . 5 
XII. Treſpaſs againſt three by the Baron and Feme de Clauſo fracto, and 
of menacing his Tenants, and the Writ was Tenentibus ſuis, and the Count 
Tas Tenentibus of the Baron only, and was made three Terms lince, by 
which, per Danby, Chock, and Needham, Diſcontinuance in Parcel 
1 abate the Writ in all. Br. Diſcontinuance de Proceſs, pl. 37. cites 
7 E. 4. 10. N — Es Reece 
XIII. As in Treſpaſs of Trees cut, and Goods carried away, and no Aa- 
tion of Goods carried away in the Count, there the Count thall abate in all; 
for it is no Warrant of the Writ. Br. Diſcontinuance de Proceſs, pl. 
37. cites 7 E. 4. 10. 3 — — — 
XIV. And in Treſpaſs againſt two, if the Prece's againſt the one be di. 
continued, the Writ ſhall abate in all, per Danby Ch. J. But — 
| | | | itt 
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the Roll was Well, therefore no more was thereof ſaid; for it was of the 
Baron and Feme. Br. Diſcontinuance de Proceſs, pl. 37. cites 7 E. 


4. 10. 


— 


[E. 4] [ 1; Pleadiug, by an wering to Part only. | 


10. In Treſpaſs for ſeveral Things, the Detendant pleads a lea in 2 Bulſt. 353. 
Bar tor Part, an? does nor anſwer to the reſt, and the Plaintiff demurs 8 C. ad- 
generally, the ]Þlatntiff hall not have Judgment againſt the Ocfen: 124844: 
vant, * for the Demurrer was by Jntendment upon the Bar, and! 
not for want 97 pleading to the Relivue ; for he ought to have pray- 
ed Judgment upon Mil dictt tor tt; fo all ts diſcantinued. Co, 4 Kon Rep 
Herlakenden's Caſe 62. aDJUDged, Ny Reports, 13 Jar. + Wilſon and 135: Pl 15: 
Dod adjudged, Mich. 15 Jac. B. R. between Cer and Abie adzudg- 975 I, 4 
cd. Contra, my Reports 13 Jac, and 14 J ac. SC ad 
gainſt the Plaintiff; But Roll makes a Quære, why Judgment ſhould not be given e pri De- 


tendant for not anſwering to all the Mat: er in the Declaration, and cites the Caſes of * Bawle v. Nor- 
ris, and 14 Jac. f Denne s Caſe. | j 
* Roll Rep. 216. pl. 12. S. C. adjudged againſt the Defendant, becauſe no Anſwer was given as to 


Fol: 488. 


Part. | _ 5 5 
Koll Rep 306. pl 38. S. C. and Henden ſaid, that if the Plaintiff would have taken Advantage of 
the not anſwering to Part, he ought to have made a ſpecial Demurrer for this Cauſe, but Curia ſeemed 
e contra, viz. that he ſhould have Advantage of the not anſwering to Part by the Demurrer, and that 
ti ſnall not be diſcontinued; and Judgment was given for the Plaintiff, — 8. C. cited Ld Raym. 

| Rep, 716. a ATE „ ö | . 


11. In Treſpaſs for breaking his Houſe, and taking and carrying away Brownl. 192. 

is Goods, the Defendant juſtifies all the Treſpaſs. The Plaintiff Dnoad >: > __ 5 

Fractionem Domus, and the taking the Goods, nec non materia in ea conten- 2 of. q 
ta, demurs upon the Defendant's Bar, and the Defendant joins in Demur- Yely. 

rer thus, viz. nia Placitum prædictum quoad Fractionem Domus, and _ 
thetaking the Goods ſufficiens &c. and thereupon Judgment is given in 


C. B. tor the Plaintiff, but reverſed in Error in B. R. tor in the Offer of 
the the Demurrer ex parte querentis, nothing is alleged ſpecially, but quoad the 
fir breaking the Houſe and taking the Goods; and though the ſubſequent 
the Words, viz. Nec non materia in ea contenta goes to all the Matter in 
Ga- the Bar, viz. the carry ing away alſo, yet when the Detendant joins in 
| be Demurrer, he joins ſpecially only, viz. quoad the breaking the Houſe 
de and taking the Goods, bur ſays nothing as to carrying them away, and 


ſo as to that nothing is put in Judgment of the Court, yet the Writ to 


Part, Inquire of Damages is for the whole, and the Judgment alſo ; and the 
ther carrying away being Parcel of the Matter, and for which greater Da- 
pro- mages are adjudged, and this not being put in Judgment of the Court 
i by the Demurrer, the Judgment is erroneous ; and as to the carrying a- 
and way, (which is Part of the Matter) it is a Diſcontinuance. Yelv. 5, 6. 
Count Trin. 44 Eliz. B. R. Johnſon v. Turner. : OE. . 
e, by 12. In Treſpaſs Vi & Armis, the Plaintiff declared of entring into his So in Treſ- 
parc Warren, digging his Land, and chaſing and taking his Conies. The De— mak na 
cites tendant, as to the digging and chaſing, he juſtifies for Common there, but ee 
anſwers nothing 2s to the entriug into the Warren, neither by Confeſſion nor ambulando 
en- Traverſe, and therefore Haughton J. held, that all was diſcontinued ac- &c. & cum 
in all; cording to 4 Rep. Perlackenden's Caſe, and to this che whole Court, 9 
oſs, pl. abſente Fleming, agreed. Brownl. 227. Trin. 11 Jac, Carrill v.01. 
Baker, EI | — | nee WHh Oren, 
be di 1 3 g Horſes, Cows, 
ecavſe beep, and Hogs. The Defendant pleads, Quoad Venire Vi & Armis, nec non totam Tranſpreſſio. 


rem prædict' præter Pedibus Ambulando, & præter the Horſes, Oxen, Sheep, and Cows, Not Guilty, 
but ſays nei ling as tothe Hogs; this is a Diſcoatinuance in Pleading. Cart 51. Hill. 17 & 18 Car, 2. 


6 G | C B. 


. 
1 
[ 
[ 
' 
f 
: 
[ 


C. B. Ayre v. Gloſſam. 


Wald in v. Awverry. 


Mich. 11 Ann. B. R. in Caſe of Alice v. Gale. 
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— and 


— 


So in Treſpaſs for taking ſeveral Sorts of Grain, the Defendare * 
the takinn, but of Part, and ſaid nothing of the Reſidue; This is a Diſcontinuance, and he Het 
Words, Quoad Reſiduum Tranſgreſſionis will not help, becauſe he goes to Particulars 8 


and does not enumerate ail, and Judgment accordingly. 2 Mod, 254. 259. Trin. 29 Car, 2 C8 


Indebitatus 13. The Defendant concluded his Plea in Diſability, and the Plaintif 


| Ajumpſit. his Replication in Bar. The whole is diſcoatinued. Carth. 137. Paſch 


The Defen- 
dant pleaded 


an Attainder 


2 W. & M. in B. R. Biſſe v. Harcourt. 


of Hiob. Jreaſon in Diſability. The Plaintiff replied a Pardon, prout per Exemplificationem inde &. 


which was held good, & petit Judicium & Damna ſua. Upon Demurrer it was held, that there was 


a Diſcontinuance, by the Miſ-concluſion of the Replication; for an ill Prayer of Judgment is 23 


none. 1 Salk. 17 pl. 1. Paſch 2 W & M. in B. R. Biſſe v. Harecourr. 10 Mod. 112. $,p 


I Salk. 218. 14 In Caſe, the Defendant concluded in Abatement, and the Plaintif 


Pl. 2. S. C. Jomurred as to a Plea in Bar, and fo concludes Petit [udicium & Dam. 


held accord- 3 | | 
bk bor na; Per Cur. it is a Diſcontinuance. Carth. 187. Paſch. 3 W. & M. 


Iſſue being in B. R. Carter v. Davis. | 
joined on | 5 | 


the other Promiſe, the Court ſtayed Proceedings on the Demurrer, faying the Diſcontinuance would 
be help'd by the Verdict 2 Show. 255, S. C. — G. Hiſt of C. B 209. S. P. that it is a Df. 


continuance, becanſe he does not maintain the Writ. —— 1 New. Abr. 15. S. P. in totidem 
Verbis. e en 9 - Ct | ne 


I Salk. 219. 15. Demurrer to a Demurrer is a Diſcontinuance; Per Holt Ch, |, 


pl. 4. Trin, Cumb. 323. Paſch. ) W. 3. B. R. Saint-John v. Cambell. 


6 W. & N. = | 
in B. R. S. C and ſays that there is no Difference between Pleading over when Iſſue is offered, and 


not joining in Demurrer, but Pleading over; that both are alike and make a Dilcontinuance. 


156. If Defendant pleads as Part, and ſays nothing as tothe reſt, ir 84 
Diſcontinuance, unleſs Plaintiff will take ſudgment by Nil dicit; Per 
_ Cur. 12 Mod. 421. Mich. 12 W. 3. Morley v. — _ 


17. Aſſumpſit upon three Promiſes for 551. each. The Defendant, a 


the 551. in the firſt Count, pleaded Actio non, for that the 3 ſeveral Promiſes 


iu the Count mentioned were for the ſame Sum of 551. which the Defeud. 


ant had paid to the Plaintiff before the Action vrought, Judgment ſi Actio. 
The Detendant demurred. The Court held the Whole diſcontinued 
by pleading only to the firſt of the Promiſes, ſo that Plaintiff ſcolli 
Have taken Fudrment by Nil dicit on two of them, and by his not doing 
it the Whole is diſcontinued ; for the Defendant had fixed his Plea by 
the Beginning to the firſt Promiſe, and therefore the ſpecial Matter fol- 
lowing will not aid it. But afcerwards, this being all done in 
Mich Term, and no Continuance entred on the Roll, the Plaintiff er 
tred up judgment by Nil dicit on the two Promiſes, to which the 
| Defendant did nor plead ; and upon Reterence ro a Maſter the Court 
approved thereof, and Judgment the next Term was given for the 
eee Ld. Raym. Rep. 716. Hill. 13 W. 3. B. R. Vincent. 
Beſton. 3 . 
2 ot 18. Replevin for taking Cattle in quodam Loco vocat' the Brills & i 
Pl * quodam alio Loco ibidem vocat the Boggs. The Detendanr avowed the la. 
with an An- King in Prædicto Loco in quo &c. quia H. was ſeiſed in Fee of the Locus 
ſwerto in quo &c. "The Plaintiff demurred, becauſe here are two Places al- 
Part, the Jeged, and the Avowant has only anſwered to the Locus in quo &c. 
15 rea ry which is but one of the two Places; And per Cur. it is a Diſcontinuance. 
dete 1 Salk. 94. pl. 3. Mich. 13 W. 2. B. K. Weeks v. Speed. 
laintiff | | | . 
cor demur; but if a Plea begins only as an Anſwer to Part, and is in Truth but an Anſwer to Put, t 


is a Diſcontinuance, and the Plaintiff muſt not demur, but rake his Jud ament for that as by Nil = 
| | 8 "fot 


— —— — —— 32388 4 » 
_ — 
„ 


a. 
— — —ͤñ——— —— 


Continuance and Diſcontinuance. 483 


r if he demurs or pleads ov-r, the whole Action is di{continued, 1 Salk, 170. I. 6. Mich. 13 W. z. 
- R. Weeks v. Peach. S. C. . e 


19. Debt upon Bond of Foo l. the Defendant as to 2251. Part of it, 11 Mod. 34 
pleads Payment &c. 'The Plaintiff demurred, and per Cur. this is only a Pl. 55 Mich. 
plea to Part; for in Debt on a Bond a Man may have ſeveral Pleas, as 1 8. C. 
ſuppoſe a Plaintiff ſues as Executor, the Detendanr may plead the 
Releaſe of the Teltator tor Parc, and for the Retidue the Releaſe of the 
plaintiff. So a Man as to Part may plead Payment, and as to the reſt 
an Acquittance, and ſo there being no Anſwer to the Relidue, here is a 
Diſcontinuance for the Reſidue; and the Plaintiif thould have taken 
adgment by Nil dicit. 1 Salk. 180. pl. 9. Hill. 3 Ann. B. R. Mar- 
bh v. Johnſon. 5 %% od Wo 
20. It a Nan ju/tifres to the Whole, and his Plea goes but to Part, the 
Plea is bad, becauſe the Thing pleaded as to the Whole, and going 


but to Part, being an inſufficient Anſwer to the Whole, conſequently 
| the Plaintiff muſt have judgment; and it the Plaintiff on ſuch Plea does 


nut demur, but takes Iſſue, ſince he takes it on a bad Bar, whether the 
Iſſue be found tor the PlainciiF or Detendant, the judgment thall be for 
the Plaintiff, hecauſe the Bar is inſufficient ; tor though the Iſſue ſhould = 
be found for the Detendanr, yet that will not amend the Bar, and make 
that go to the Whole which goes to Part only, and therefore here the 
Iſſue is material. Gilb. Hitt. of C. B. 126, 127. | 
21. But it the Defendant had pleaded a Bar to Part, and ſays nothing See pl. 18. 
to the Rejidue, there the Plea is good as to the Part to which it is plead- and the 
ed, and nothing being ſaid as to the Relidue, the Plaintiff ought to Note there. 
have Judgment tor want ot a Plea as to the Reſidue, if he does not take 
Tudgment it is a Diſeontinuance of his Action, tor the Detendant having 
ſuid nothing, if that nihil dicit be not entred, there being no Continu- 
ance of that Part of the Action by what the Detendant hath ſaid to it; 
nor the Plaintiff likewiſe having ſaid any thing to it to continue it in 
Court, it is a Diſcontinuance; and if any Part of it be diſcontinued, it 
10 is a Diſcontinuance in the Whole; for there is not the ſame Demand ſub- 
ing that the Plaintiff” had ſet forth in his Declaration; but if the Plain- 


end. tilf rakes Iſſue and obtains a Verdict, the Diſcontinuance is aided by the 
Qio. Statute of Jeofails, which cures all Diſcontinuances before Verdict, 
nued tor the Iſſue is immaterial, becauſe the Iſſue is not material to every 
70 10 thing to which the Plea is pleaded, for being not material as to the 
oing 4 it was in that Caſe an immaterial Iſſue. Gilb. Hiſt, of 
ab „„ 5 1 N „ 
ol 22. Where the Plaintiff declares in Mich. Term before Craft. Animar” 
ne in ſo as to have a Plea to enter of that Term, and the Defendant gives him a. 
if en- Plea to Part only, and the Plaintiff enters his Plea as of Hill. Term, and. 
h the upon Demurrer in Hill. Term the Defendant objects the Diſcontinuance, 
Court and deſires the Plea may be entred as of the Term in which it was 
r the pleaded, the Court would not interpoſe to make them enter their Plea on 
cent v. the Rolls of Mich. Term, becauſe if the Court had done this, the 
1 Plaintiff's Action muſt have been diſcontinued by ſuch Rule, whereas 
it the Plaintiff having given the Defendant an Imparlance when he need- 
the ta- ed not, it is not erroneous, or any wiſe prejudicial to the Defendant, 
L and the PlaintitF has the whole Hill. Term to take Judgment for the 
- 1 Part not pleaded to, and therefore there could be no Diſcontinuance 
10 Ke. during Hill. Term. Gilb Hitt. of C. B. 12), 128. 3 
nance. 23. But if an Action of Debt be brought againſt an Executor or Ad mi- 
niſtrator, and he pleads ſeveral fudg ments to cover the Aſſets, and as to 
ſome of the Fudgments the Pleas are good, and as to ſome bad, this is a Diſ- 
ty Part continuance of the Plaintiff's Action, becauſe the Plaintiff's Demand 
Nil ic! 


remains the ſame, and is {till purſued ; and ſince the Judgments of ſome 


ate avoided by a good Plea, and all the Judgments amounting but ro 
To one 
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Hol Rep. 


568, 569. 
S. C ad- 


* per 


olt Ch. J. 


& Cur. 


one Cover of the Aſſets, if one of them be avoided the Plaintiff muſt 


have judgment for the W hole, becauſe there is not a ſufficient Bar to 
his Demand, ſince the whole Avoidance of the Plaintiff's Demand to 
charge the Aſſets amounts but to one Bar. Gilb. Hitt. of C. B. 12g. 
15. Treſpaſs tor going over the Plaintiff's Cloſe with Horſes, Cors ang 
Heep; The Defendant juſtiſies for that he has a Way jor Horſes, Cos and 
Sheep, and ſays that ſuch a Day he went ever with Horſes ; and upon He. 
murrer it was adjudged ill; tor it is a Juſtihcation only tor Horſes, 


Judgment tor the Plaintiff; but the Reporter a Quære. 11 Mod, 219. 


pl. 8; Paſch. 1709. 8 Ani. B. K. Roberts e. Morgen. 


ps CAE ICT 


F 


me, I 


- 1 5) Entry of them in what Caſes, and How, 


and When. 


1 R Recovered in Action of Account againſt A. and Capias ad Com- 


* putandum was awarded, and thereupon A. was taken and en- 
tred into the Account before J. T. and R. L. who were aſſigned Auditors 


and before them pleaded a Releaſe of one J. B. by whoſe Hands he re- 


ceived the Money to Bail over ro R. Upon this Plea K. demurred in 


Law, and at the Day appointed for arguing a Demurrer, the Defendunt in- 


ſiſted that the Cauſe is diſcontinued, becauſe there is no Continuance fron 
Hill. Term to Eaſter Term; But it was anſwered that in C. B. no Diſcon— 


tinuance ſhall be entred but alter the Year. But alter wards it was held 


clearly to be in the Diſcretion of the Court to enter it or not; and it 
was diſcontinued. Sav. 54 pl. 115. Paſch. 25 Eliz. Ronyan v. At ward. 


2. In Debt upon a Bond there is Iſſue joined as to Part and Demurrer 
joined as to the Ref, both are continued for a long Time by Curia adviſars 


vult &c. but at laſt a Diſcontinuance is recorded, viz. Recordatur per Cui. 
ſuch a Day of May Termino Paſchæ Anno &c. guod illud Placitum non 
halet Diem ultra Odtobas Sancti Hillarii, 1 Salk. 180. cites Co, Ent, 


Ka - 


3. If a new Scire Facias be taken out every Tear, one Continuance may 
be entred at any Time by the Attorney in his Chamber, otherwiſe 


not; Quod Curia conceſſit. Keb. 159. pl. 110. Mich. 13 Car. 2. B. R. 
Meldon's Caſe. 15 ä 


4. By the Courſe of C. B. Continuances may be entred before the Re- 


turn; Agreed by all the Clerks. Keb. 160. pl. 110. Mich. 13 Cur. 2. 


I. R. in Weldon's Caſe, CO dro > 

5. On Leave granted to diſcontinue after Iſſue join'd, the Court held it 
needleſs to enter the Diſcontinuance ; Contra on a Nolle proſequi ; Bur the 
Clerks ſaid it is uſual to enter on the Roll Ideo diſcontinuatur. But 
this being a Rule of a former Term, the Defendant cannot cauſe the 


Rule to be entred (if the Plaintiff refuſes it) without Motion. Keb. 


$74. pl. 33. Mich. 15 Car. 2. B. R. Baltinglaſs v. Temple. BE 
b 33. 3 b | 

6: Plaintiff had Fudgment in Hill. Term 1722. three Years paſt, which 
was ſigned 14th February, two Days after the Term, Execution bore Tiſte 
12th Feb. and the Warrant to the Sheriff was dated 28th March. It was 


moved, that though this for the Benefit of Purchaſors for a valuable 


Conſideration by the Stat. 29 Car, 2. cap. 3. ſhall be ſudgment only 
from the ſigning and Entry of the Month and Year upon the Paper ol 


Record; yet in reſpect of the Plaintiff and Defendant, and as to all 
other Purpoſes, it is a Judgment of Hill. Term 1722. by Fiction of Law; 


ſo that the Teſte of the Execution ought to be the firſt Day of that Term, 
And the Court denie Leave to enter Continuances, this being now 4 
Record of three Years ſtanding ; neither would chey give Leave to en- 

DD . 


| Repleader, pl. 28. cites S. C.. C cited Ld. Raym. Rep. 599. 


Proceſs, pl. 55. Cites 22 E. 4. 3.— Br. Amendment, pl. 76. cites S. C. 


— * *** 
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cer the Judgment as of the ſucceeding Term, though in Fines which are 
che Agreements of Parties it has been done, whereas Judgments are in 
adverfary Suits; therefore the Judgment in the principal Cafe maſt be 
of the firſt Day of Hill. Term ; bur as to quaſhing the Execution the 
Court afterwards was divided. 8 Mod. 310. Mich. 11 Geo. 1. Graves v. 
King. 5 2 


am 


— 


(F) Diſcontinuance of Proceſs. In what Actions a Diſ- 


continuance againſt one thall be a Diſcontinuance 
5 5 againſt ters. I 


1. 
46. 


Zo cites 


pleaded Not Guilty. and after the one died, the writ ſhall not abate ; but yer, per Marten, 
ance of Proceſs againſt the one in Treſpaſs is Diſcontinuance againſt both; and it 


2 . appears there, that in 
this Caſe the Proceſs cannot be diſcontinued againſt the dead Perſon, nor the rosa which was againſt 


Proceſs, pL 19. cites 5 H. 6.21, 
Treſpaſs ag ainſt tevo and Proceſs 
tinuance againſt the other, but is Miſpriſion and ſhall be amended, and ſo it was. 


:. Tf a Man brings a Brit of Error upon an Outlawry of Felony, Br. Diſcon- 


King maintains that he was at large upon a Venire Facias iſſued, and 28 * 
Proceſs againſt the Lords mediate and immediate, the Lords come &. | 


judged. 


3. Tf a Writ be brought againſt ſeveral Tenants by ſeveral Præci- 


pes, though the Proceſs is diſcontinued againſt one in a Præcipe, yet it 


i * any Diſcontinuance againſt the other Tenants. 27 E. 2. 


the Proceſs be diſcontinued againſt one, it ſhall not be a Di 
nance againit the other alſo. 7 V. 6. 27. per Curtam. 


uit. Br. Diſcontinuance de Proceſs, pl. 20. cites S. C. 3 Nonſuit, pl. 19. Cites 


not intire. 


S. C. & S. P. 
In Debt againſt two by ſeveral Ccumts and one Præcipe, a Non Suit as to one is a Nonſuit as to both; 


for the Writ is one, and the Pledges de Proſequendo are the ſame ; But a Diſcontinuance againſt the one 
is nt a Diſcontinuance againſt the other ; tor there are two ſeveral Declarations a | 
nuances are always after and purſnant to the Count. Jenk. 309. in pl. 87. 


S. It ſeems that in Atliſe againſt ſeveral, the one pleads a foreign 
Deed, the others ſhall uct have Day in Court till this Iſſue be tried. Br. 

Allie, pl. 234. cites 22 Afll 11. 5 3 3 

6 Replevim againſt three of a Taking in S. the one appeared and avowed 

for himſelf in B. and traverſed the Taking in S. and made Avowry to have 

Return, which paſſed for the Plaintiff, and he prayed Judgment, and by 

the beſt Opinion, becauſe no Proceſs was made againſt the other two they 

Jatl nct appear nor anſcter, and it is all diſcontinued. Br, Diſcontinuance 

de Procels, pl. 8. cites 49 E 3. 24. | 

6 H J. But 


[? Treſpaſs againſt three, a Dilcontinuance of [Proceſs againſt *Br. Diſcon 
L one, 13 a Dilcontinuance againſt all, 39.ED, 3. 3. * zo All. Poe de 


SITY . C,——Þr. 
Treſpaſs againſt two who 
iſcontinu- 
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two capnot be continued againſt the one, there tore ew Venire facias ſball iſſue. Br. Diſcontinuance de | 


2s continued againſt the one, and not againſt the other, this is no Diſcon- 
Br. Diſcontinuance de 


and atfigns for Error, Thar he was in Priſon at the Time, and the tinuance of _ 


C. and there. 


and allege, That his Impriſonment was by his own Covin, upon which fore a new 
a Venire Facias iſſues; and after, for Default of Jurors, a Cominuance fry facias | 
is made between the King and the Party, and no Continuance between ien Wod 


the Lords and the Party, by which the [Proceſs is diſcontinued again Vane, of 
the Lords; This ſhall be a Dilcontinuance of all, 38. All. 17. ad- 4b cli $0: 


+ (801 Tfa Man brings Debt againſt two by ſeveral 8 8, cr. for the 
contt- Dang, ar 


Otherwiſe it 
is of a Non- 


gainſt them, and the Con 
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3 


nee. 


* This is 
miſprinted, 
and ſhould 
be 22 E. 


4. 1. 


Br. Error, pl. 54. cites 46 H. 5. 9. . e : 

12. But one ſhall not have Advantage of the other's Count, contra of 

 Diſcontinnance 1 Br. ibid. cites 46 E. 3. 25, 26. . 
0 co 


| ö — — — 
7. But, per Parle and Kirton, clearly, if the Avewry had been mag, 


for him and for the others, Proceſs ſhall not be made againſt the others 
—_ e — 
8. But, as here alſo, it is not properly in Nature of Avowry, but is pon 


Plea to the Writ upon the View, in which Caſe all ought to appear and 
plead, or Proceſs ſhall be made or Continuance againſt thoſe who make 
Default, for otherwiſe it is Diſcontinuance. Ibid. 5 
9. And by 21 E. 3. fo. 20. in Replevin againſt two, the one avowed for 
himſelf, and confeſſed for his Companions, and therefore the Plaintiff could 


not have Proceſs againſt the others; for he is out of the Court. Ibid, 


10. And in Replevin againſt two, the one avowed and the other juſtifeq 
who came in Aid of him, there if Proceſs be not continued againſt him why 


j1/tified, the Writ ſhall abate ; Per Cur. for there he once pleaded which 


varied from this Caſe. Ibid. cites 21 H. 6. 23. TO Weg 
II. Yreſpaſs againſt two, the one came by Diſtreſs and pleaded Not Guilty, 


an N e Guilty, and the other is outlawed upon Exigent where 1 
Pluries Capias is returned, tis held Error by Radtord, and the Argument 
was becauſe they were ſevered in Proceſs, whether one ſhall take Adyan. 
tage of the other's Proceſs or not? And 'tis ſaid there, that the like 


Point is 12 Ric. 2. where it is awarded that one ſhall have Advantage 


of ill Proceſs continued againſt the other, though they were ſevered in Pro. 


ceſs, ſo that the Proceſs againſt one is not the Proceſs againſt the other. 


13. And Dilc 
continuance againſt both. Br. ibid. cites 7 H. 6. 29, 


14. At the Venire facias M. B. was returned, and in the Habeas Cir ys 
75 B. and not W. B. and that the ſaid F. B. is dead, and in the B 


$ 
B. was returned again, which was ſhewn for Diſcontinuance when ts 


* Inqueſt was ready to pals ; and per Cur. this is Diſcontinuance againſt 
all the Jurors, and cannot be amended. Br. Diſcontinuance, pl. 47. cites 


27H. 6. 5. Ft 


15. And 34 H. 6. 20. Miſpriſion ſhall be amended, but Diſcontinuance 


. 


of 1 ſhall put the Party to new Original. Ibid, Ss 
one ſhall have Advantage of Diſcontinuance but Parties or Pri. 


16. 


vies to the Record, and not l though the Adi ion was founded a- 


gainſt him upon the ſame Record, by the beſt Opinion. Br. Diſcontinu- 
en,, 
17. A. B. and C. Executors, recovered by Default. The Defendant 
brought Error, and aſſigned a Diſcontinuance, viz. that the Suit being 
by three Executors, and at the Day, which they had by the Roll upon a 


ntinuance taken, only two appeared, and by the ſame Roll Day was 


given to all three to another Day. Adjudged per tot. Cur. to be a Diſcon- 


tinuance, and not amendable ; for Credit muſt be given to the Roll, and 


Non conſtat by that, but that two only appeared, and the third made 
Default, which is a Non-proſecution by him at that Day, and goes to 
all the Suit and Time after; and cites “ 21 E. 4. 3. Yelv. 155. Trin. 
7 Jac. B. R. Paſton v. Luſher. e 


ntinuance of Proceſs in Treſpaſs againſt the one is Dil. 
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(F. 2) In what Court it may be; And Pleading there- 
of 1n other Court, Be 


OD — 


- _ — 
= 


1. CCIRE Facias to repeal Letters Patents of the King, The Defendant 
1) ſaid, that there was other Sire Facias of this Matter brought by the 
Plamtiff, which yet pends &c. The Plaintiff ſaid, that this is Diſcon- 
tinuance, and was in the Chancery; Per Tirwit, in the Chancery is no 
Diſcontinuance ; quod rota Curia negavit, Br. Diſcontinuance de Pro- 
ceſs, pl 9. cites 3 H. 4. 6. 5 
2. It was admitted, that Diſcontinuance may be in the County or Court 
Baron, and yet the Plea may be removed; for if it be well continued, 
nothing ſhall be removed but the Original, and therefore all is one. Br. 


Diſcontinuance, pl. 42. cites F. N. B. py 


e e 
0 Diſcontinuance. By Death of the King. 


1. C'Urety to keep the * Peace, or to keep a Day F Payment, are diſcharg- g. eu, 
g ed by Death of the King; Contra of Surety to ſue with Ell in . Ts 
Vt of Account where the Defendant is let to Mainpriſe. Br. Pre- 1 H. 7. 1. 
* rogative, pl. 58. cites 1 H. J. 2. MO ood * CO 
2. In Appeal of the Death of a Man, the Writ was abated by the ach, 


© affirmed for 


1 Death of the King, and the Appellant ſhould not have Re- attachment Law. 1M. 1. 
0 it he did not ſue within the Year as well as the Original. Thel. Dig. 
2 184. lib. 12. cap. J. S. 1. cites Hill. 2 H. J. 10. 1 

ENS 3. Where a Man is outlawed upon Indictment of Felony, if the King be 


dead pending the Exigent, this Outlawry 1s reverſable by Error ; for the 

Exigent was abated by Death of the King, but he hall anſwer to the Fe- 

lony ; But otherwiſe it is where ſuch voidable Outlawry paſſes againſt one at 

the Suit of the Party, tor there if the Outlawry be reverſed, he ſhall not 

be put to anſwer to the Party. Thel. Dig. 184. lib. 12. cap. J. S. 2. 

cites Mich. JH. J. 8. | „ VVüVo»fü ns 

being - 4 If a Man be indicted of Felony in the Time of H. 8. and the King Br. N. C. %. 
dies, he ſhall be arraigned thereof in the Time of E. 6. Per all the Jult- b. cites 8. C. 


on : r nm 

p 5 tices, But by ſome, this Indictment ſhall be removed by Certiorari 82 7 

* trom the old Cuſtos Rotulorum, and ſent to the new Commiſſioners. de Tief 

| and Br. Corone, pl. 177. cites 1 E. 6. „„ | 

made 8 55 VV and pleads to 
Iſue, and after the King dies, he ſhall plead De Novo. ) Rep. 31. a. cited per Cur. as Edward 

0es do Smith's Caſe, who pleaded to Iſſue upon an Indictment of Felony in Middlefex, in 3 & 4 P. & M. 


in B. R. and after the Death of Queen Mary, he re-pleaded in 3 & 4 Eliz. and was acquitted; And ſo 
in Palmer's Caſe, who was arraign'd in B. R. on a Nonſuit in Appeal, at the Suit of the Queen, 
Trin. 4 & 5 P. & M. and pleaded to Iſſue, and Ik Mary died, and Mich. 1 & 2 Eliz, he re- 
pleaded, —— Jenk. 205. pl. 32. S. P. by all the Juſtices, — Cro. J. 14. pl. 18.S.P. 


S. 1 E. 6. cap. J. S. 1. By the Death of the King any Action between At Common 
Party and Party, in any Courts of Record, ſhall not be diſcontinued, but the Law, upon 
Proceſs in 5 Action ſhall tand good, as if the King had lived, and all *"< Demiſe 


Judicial Proceſs (hall be made in the Name of the King that ſpall reign, and ai 1 1 
that Variance between the Names of the King ſhall not be material. pending in "nl 

| —— | the King's | | "oh 
Courts were diſcorainued, fo that the Plain:iffs were obliged to commence new Actions, or = + 


5 ; 1 
ke. = 


— 
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F . — — 
Re ſummons, or Re- attachment on the former Proceſs to bring the Deferdant in; and therefore 10 


pre vent the Expence ard Delay on theſe Occaſions, was this Statute made Gilb. Hitt. of C. B. 93 1 
—— 1 New Abr. 7 (E) S. P. ia totidem Verbis. 5194. 


6. S. 2. Every Aſiſe of Novel Diſſeiſin, Mo tdanceſtor, Furis Tera. 
and Attaint, hich ſball be arraigned, or [ned tefore any Fuſtices of Aci, 
ſhall not be diſcontiuued by Death, New Commiſion, Aſſeciation, or Coy; 

: of the Fuſtices. 3 5 

See Tit. Juſ- J. F. 5. Where any Perſon ſhall be found guilty of Treaſon or Felony, fi, 

tices of Gaol - 4 5 h 7 ll 4 2 1 RES ws | . J, fir 

"Delivery, which Fudgment of Death ſia enſue, and ball be reprieved to Priſon with. 

27. pl. 12. out Fudgment given, thoſe Perſons that at any Time after ſhall by the King's 

and the Letters Patents be aſſigned Fuſtices to del ver the Gaol where ſuch Piyſ,y 

Notes there. hal remain, ſball have Power to give Judgment of Death againſt 75 

„„ LD | 5 

S8. In a Popular Action the King died after Demurrer upon the Evidence 

and 1 udgment, and the Defendant pleaded de Novo. 7 Rep. 31, 
| JJ VV . 

*- Rep 30. 9. It was reſolved upon the Stat. 1 E. 6. cap. 7. that an original Wiit 

os 2 hy not returned at the Death of the King cannot be returned in Time of 

ate Stn the next King; But all Proceſs made upon any Original pending in ay 

tute are, Court of Record in Time of the former King, may be executed and 
_ « Depending returned in Time ot the ſucceeding King, by the Clauſe in the Statuie 
50 8 fuch Purpoſe, :D: 16 pl. . Mich. 1 Kli. 
15 ourt. A HE og > 0344 | 
—— Ard. 44, 45. pl 113. 8 P. reſolved. —— Bene]. 79. pl. 121. S. R. reſolved But a L. 
titat is within the Starute 1 E 6. and is not loſt by Demiſe of the Queen; for it is nor any original 
Writ, but is in Nature of an Ex=cution grounded upon a Record precedent ; for every Latirat is 
founded on a Bill of Middleſex vrecedent, and ſuppoſes that the Parry cannot be taken by the Sheriff 
of Middleſex, Quiz Lariat & diſcurrit in another County; ſo the Latita iſſues upon a Suit or Que- 
ritur ſuppoſed to be depending. Yelv. 352 Mich. 2 Jac. B. R. Everard v. Blach. 


10. A Writ of Extent upon a Statute was executed in the Time of 
Queen Mary, returnable Duindena Martini, before which the Duesen died, 
yet it was returned, and a Liberate granted Hillary following, being 
in the Time of the next Queen. It is letr a Quære in the Book if the 
Return of the Extent was not without Warranty, becauſe by Demiſe of 
the Queen the Warrant to make Executions ceaſed, and it is not reme- 
2 by Stat. 1 E. 6. D. 205. b. Mich. 3 & 4 Eliz. in the Caſe of Gery y, 
—A: Et e 5 
Cro. J. 14 11. Hare Impedit brought in Name of the King abates by his Demiſe; 
pl. 18. Paſch. for it concerns the King in Individuo. enk. 205. pl. 33. 
1 12. But Inir«jon into the Lands of the King, or Information, ſhall 
Rep. 31. a. not abate by his Demiſe, becauſe theſe concern Publicum Commodum, 
{p re- and Profit of the King. Jenk. 205. pl. 33. 8 os ou 
ſolved Iz. 'TheStatute 1 E. 6. extends only to Actions, Suits, &c. between 
Party and Party, and conſequently extends not to Caſes where the King is 
2 7 Rep. 30. b. Trin. 1 Jac, in Caſe of Diſcontinuance of Procels 
And.45.pl. 14. Since the Stat. of 1 E. 6. if any Judicial Writ or Proceſs in any 
jg A 4 Court ot Record be awarded in one King's Reign, it may be executed 
Bendl. 59. in the Time of his Succeſſor. ) Rep. 30. a. Trin. 1 Jac. in che Cale ot 
FFC ˙!i. l 
reſolved. 15. So in Appeal of Death, if the Writ be delivered to the Sheriff 
within the Year, and betore the Return, or any Thing done by tbe 
Sheriff, rhe King dies, this ſhall be remedied by the Common Lau, 
viz. by Certiorari returnable in B. R. and thereupon the Plaintiff (hall 
have Re- attachment, though it comes not in by the Return of the She- 
ritt, but by Certiorari, and this for Neceſſity; for otherwiſe the Plain- 
titt, who lawtully purchaſed his Writ within the Year, ſhall loſe his 
Appeal without any Default, the Year being now paſt ; and rheretore 
5 | ſince 


ot God ſhould protect thoſe from being puniſhed who had broken the L 


— 2 0 — aaron — — . 1 — 1 | 
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— 


IL 


— — — 


| | D. 21.8 8 
aba 3 
te upon the 8 
that if an In- 


Primo Jac. pleads to 
Iflue, or 


Demurrer be joined, and afterwards the King dies, all the Proceedinga ſhall abate, but the Iuforma- 


tion ſhall ſtand. 7 Rep. 30. b. 31. a. — Cro. J. 14. pl 18. S b. reſolved | 

In all Caſes when the King is only Party, or when the Information is Tam pro Domino Rege 
pro ſeipſo, and the King dies before the Judgment, all the Proccedivgs on the Information are loſt, be- 
cauſe that King who was Party is dead; but the Information or Indictment ſhall ſtand; for as there 
are ſeveral penal Statutes which are to be proſecuted within a limited Time, which would be loſt if 
the Information which was brought in due Time were abated, the Law will not permit that the Act 


aws pro Bono Publico, Thus 


ſtocd the Law till * 5 Annz, cap 8. Gilb Hiſt. of C B. 19914. 
This is miſprinted, and ſhould be 1 Anne, cap. 8. 


17.- At Common Law, by Demiſe of the King, the Plea was diſcon- 
tinued, and the Proceſs which was awarded, and not returned before the 


Death of the King, wns loft ; for by the Wiit of the Predeceſſor, no- 
thing can be executed in tae Time of the new King, unleſs in ſpecial 


Caſes ; becauſe by the King's Death not only the Juſtices of the one 
Bench or rhe other, and Barons of the Exchequer, but likewiſe the She- 
riffs and Eſcheators, and all Commiſſions of Oyer and Terminer, Gaol- 


Delivery, and Juſtices of Peace, are determined by the Death of the 


Predecetlor who made them, and to remedy this the Stat. 1 E. 6. was 


made; Reſolved. / Rep. 30. a. Trin. 1 Jac. in Caſe of Diſcontinuance 
of Proceſs. 2 „„ . e 


18. At Common Law, if a Verdict had paſſed for the Defendant, and be- 
fore the Day in Bank. the King had died, the Plea is diſcontinued, and 
the Detendant might by Certiorari remove the Record, and though the 


Parties had never pleaded any Plea, yet the Detendant ought to ſue a 
Sci. Fa. and thereupon to have judgment, but without Sci, Fa. he ſhall 


not have Judgment, becauſe the Parties have no Day in Court, and the 
i. Fa. ſhall revive the Record, and give Day to the Parties againſt the O- 
pinion of Littleton, 10 E. 4. 13. b. though he ſaid it was fo e 
that the Defendant in ſuch Caſe ſhould have Judgment immediately; 
1 Cur. 7 Rep. 30. a. Trin. 1 Jac. in Caſe of Diſcontinuance of Pro- 
cels, „„ | „ 


19. If a Man purchaſes a Formedon againſt the Pernor of the Profits with- 


in the Tear after the Title accrued, and before the Return of the Writ the King 


dies, the Writ ſhall be removed into C. B. by Certiorari, and thereup- 
on he ſhall have Re-ſummons becauſe of the Miſchief, as it is held in 
£4413: b. 14.57 Rep 30. b. Trin, 1 Jac. "CM 
20. Before the Act of 1 E. 6. cap. J. it a Man had been indicted and 
convicted by Verdict or Confeſſion, before any Commiſſioners, and before 
Judgment the King had died, in this Caſe no | pans, could have been 
given; becauſe the King, for whom Judgment ſhould be given, is 
dead, and the Authority of the Judges who ſhould give the judgment 
is determined; Reſolved. 7 Rep. 31. b. Trin. 1 Jac. 


21. A Latitat iſſued in ©, Elias Time, and was ſerved in Time of 


King Fames. The Petendanr reſcued himſelf, and the Sheriff returned 


the Reſcous. It was moved, that the Latitat was abated by the Queen's 
Death, and ſo the Arreſt ill, and conſequently this was not a Refcous. 
but the Court held a Latitat to be within the Stat, 1 K. 6. which is not 


61 loſt 


quam 
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loft by the Demiſe ot the Queen; tor it is not any original Wrir, but 
is in Nature of an Execution grounded upon a Record precedent, every La- 
titat being tounded on a Bill of Middleſex precedent, and ſuppoſes that 
the Party cannot be taken by the Sheriff of Middleſex, quia Latitat & 
diſcurrit into another County, and fo iſlues upon a Suit or Plaint ſup⸗ 
poſed to be depending. Yelv. 52. Mich. 2 Jac. B. R. Everard v. 
Blach. 5 
22. The Death of the King is ea/led Demiſe, becanſe in Law he never 
dies, but leaves his Crown to another. Fin. Law, 8vo. 433 


23. AHrit of Errcr is a Suit, and the Plaintiti may be nonſuit in jr 


and it it be returned it will not be diſcontinued by the Demiſe of the 
King. Larch. 110. Hill. 1 Car. Cole's Cale. „ 
heap 4. 24. C. recovered in Hare Impedit againſt B. and now ſued a Sci. Fa, 
ingly; for againſt B. the Incumbent, who pleaded a Relcaſe, which was found againſt 
it i Proceſs, B. Afterwards the King died, and ic was moved, that it is diſconti- 
nued by Death of the King, As an Extent &c. fed non allocatur. Lat. 
72. Paſch. 1 Car. Catesby v. Baker. n „ 
Pum. 4222. 25. Kxecuöor of an Executor was ſued for Legacies, and pleaded no Aſcts, 
358 which was refuſed by the Spiritual Court, and theretore Prohibition was a. 
1 3 ewarded out of B. K. in the I ime of King James, and upon Debate the 
S C in toti- Court reſolved, that this was diſcontinued ; and the Difference taken 
dem Verbis. Was, between a Prohibition awarded out of B. R. and ont cf C. B. For out 


Lat 114. of C B. a Prohibition thall not be awarded without Suggeſtion firtt of 


| 7. 2 | : 2 4 4 | | 5 . TRY F . . 
| 8 Record, and ſo it is there the Suit of the Party, but in B. R. it is other- 
2 Car. S. C. wile, and is only Prohibitory. D. 165. a. Marg. pl. 3. Cites Paich, 2 
in totidem Car. B. R. 1 e | „„ 


Ve rbis. ee 


3 Bulſt. 314, 315 Dickes v. Brown, S. C. — Noy 77. 8. = accordingly. 


Palm. 422. 26. Another Difference is when a Prohibition iſſues out of B. R. ifnonther 


423 1 Proceſs be upon it, there it is diſcontinued by Demiſe ot the King ; But 


5. C and Lat if Attachment iſſues and is returned, or if the Party appears and puts in 


114 Wet. Bail, then it is become the Suit ot the Party and is not diſcontinued. 

_— Cate. D. 165. a. Marg. pl. 3. cites Paſch. 2 Car. B. R. 

totidem Verbls. 5 „ 5 

Palm. 422. 27. In Action of Scandalam Magnatum, the Court is tam pro Domino 
25. Dixey v. Rege quam pro Seipſo, this is not diſcontinued by Demiſe of the 


..- OWN... 


S & s. p. King; For the Contempt to the King is Collateral, tho' otherwiſe it is where 


& Lat. 115. the King ſhall recover Part; Per Doderidge. D. 165. a Marg. pl. 3. cites | 


Warkins's Paſch. 2 Car. B. R. 
Ce 8.135 | | | | | „ | 
& S. P. in totidem Verbis.—— 3 Lev. 207. S. P. held accordingly. 


Cro. E.10. 28. In an Action of Debt Oui tam &c. upon the 23 Eliz. for Recu- 


Pl. 1. Far- ſancy in not coming to Church, atter Demurrer by the Defendant the K. 


rington's 


Cafe, $ C. died. It was retolved by all the Judges ar Serjeants Inn, that this Ac- 
reſolved tion was at the Suit of the Party, and that the King cannot diſcharge it, 


accordingly. and therefore ſhall not abate. Hutt. 82. Trin. 2 Car. Farrington v. 


ED | 
LV. Arundel. 
cired by the Arundel 


Juſtices. 3 Lev. 207. 3 8 — 

29. Upon an Outlawry and Plea, and Replication and Demurrer to it, 
after Extent the Protector died, and the Court was ot Opinion that all but 
tne Outlawry and the Extent upon it was gone by the Death of the 
Protector, as in ) Rep. the Cale ot Diſcontinuance of Proceſs, Et Ad- 

| jornatur. Hardr. 136. pl. 7. Mich, 1658. in Scac. The Protector \. 
St. Johns, 5 

30. Foul 
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90. 4 8 5 V. & M. cap. 18. Upin the Demiſe of any King or 
Oucen of this Realm, all Pleas to [formation fhall ſtaud without calling 


the Defendant to plead a new, unicſs the Defendant requeſts the Court fon 


that Purpoſe within ſive Months after ſuch Demiſe. 


i. 1 Ann. Stat. 1. cap. 8. 8.4. No J. rit, Plea or Proceſs upon any 


Indie ment or Information jor Miſdemeauor, or any Writ, Proceſs or Pro- 


cteding, for any Deòt or Account that jball be due to her Majefty, her Heirs 


er Succeſſor, for any Lands or other Revenue that fhail be depending at the 


Time of her Majeſty's Demiſe, or of any « ker Heirs or Succeſſors, ſhall be 
diſcontinued or put without Day, by Reaſon of their Deaths and Demiſes. + 
32. 8. 5. By the Demile of her Majcſty, or any King or ©geen of this 
Real, no Commiſion of Hffiſe, Oper and Terminer, General Gaol Delivery, 
or of Aſſociation, Writ of Admittance, Writ of Si non Omnes, Writ of Aj- 
(tance or Commiſion of the Peace, ſhall be determined, but fhall contiulie for 


'6 Months unleſs ſuperſeded by the Succeſſir 3 and no Original Writ, Writ of 


Mi Prins, Commiſſion or Proceedings, in or iſſuing ou: of any Court of K- 


Corpus, nor any Writ of Attachment or Preceſs for Contempt, nor any Com- 


miſſion of Delegacy, or Review for any Matters Kcclefraftical, Teſtamentary 


quity, nor any Proceſs upon any Inguifition, nor any Certiorari or Habeas | 


o& Maritime, or any Proceſs thereupon ſhall le diſcontinued by the Demiſe of 


her Majeſty, or any King or Olicen. e 
33. The King was ſole Plantiff in a TWrit of Error in the Houſe of 


Lords, and died, and the Opinion of the Lords and of all the Judges, 


who attended on that Occation, was, that the Writ abated by his 


Death. Gibb. 35, 36. Paſch. 1 Geo, 2. The King v. A. Biſhop of 


Ardmagh and Whaley. 


34. The Lord Chief Fuftice's Warrant tor apprehending a Perſon is 
void by the King's Demiſe, and the Conſtable impriſoning the Perſon 


2. Anon. Coram Eyre Ch. J. at Niſi Prius in Middleſex, 


1 


(3) By Alteration or not coming of the juſtices. 


. A SSISE is taken in B. R. in Suffolk, and pending the Aſiſe the 


by torce thereof is liable ro an Action. Gibb. 80. Trin. 2 and 3 Geo. 


Band is removed to Weſtminſter, yet the Aſſiſe is not diſconti- 


nued, notwithſtanding the Statute ſays, Quod Aſſiſæ capiantur in ſuis 


ing the Aſiſe the Bank is removed into another County ; it is not denied 
but that by this the Aſſiſe is diſcontinued. Br. Diſcontinuance de Pro- 
cels. pl. 29. cites 25 Aſſ. 5. . i 


3. Aſſiſe and Verdict for the Piaintiff, and the Paro! was put without 


Comitatibus; tor this thall proceed and thall be tried in Suffolk by Niti 
Prius. Br. Diſcontinuance. pl. 51. cites 19 Af, 5. „5 
2. Aſiſe in B. R. of Land in the County where the Bank is, and pend- 


Day by removal of the Fuſtices, the Plaintiff may remove the Record before 


the new Fuſtices to have Reattachment, and upon this to have Fudg ment; 
and fo ſee that the Parol may be without Day as well after Verdict as be- 
fore; tor the Record is not determined till Judgment. Br. Jours. pl. 
69. cites 26 Atl. 20. „ | Es 
4. Note, per all the Juſtices, that by not coming of e e 
Af, or by Death of the King, no Writ is diſcontinued but t 

Note that when the Fuftices are changed, all the old Aſſiſes are without 
Day by the not coming of the old Juſtices ; tor the new One's can't 
proceed by the Aſſignment of the Day made by their Predeceſſor. Br. 
Diſcontinuance de Proceſs. pl. 2. cites 9 H. 6. 40. 


e Parol put 
without Day, and may be revived by Reattachment or > and 
e 


5. Eleven 
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5. 11 H. 6. cap. 6. Suits and Proceſs before Juſtices of Pe ce 
ſhall not be diſcontinued by new Commiſſions of the Peace, but the Fuſtices 
n the new Commiſſions fhall have Power to continue the ſaid Pleas 44 
Proceſſes. 5 
hs that by Demiſe of the King, all Commiſſions and Patents 29 

G Offiers, Judges &c. ceaſe. Contra of * Office ot Coroner, tor he is made 
Br. Office Judicially by Writ and not Patent. Br. Commiſſions. pl. 19 cites 4E, 


Br. Corone. 
1. 200. Cites 


and Officer. 4. 44. 


pl. 25. cites 


.. * D. 165. a. pl. 2. Mich. 1 Eliz. 8 P. reſolved by the Juſtices, Chief Ba ron, Attorney 
and Solicitor, upon the Statute 1 E. 6. cap. 7. e 


79. Recognizance of Mainprize that a Man ſhall anſwer in Account this 
Recognizance is determin'd by Demiſe of the King; tor it is ad re. 
ſpondend* Coram Juſtic noſtris, and this is taken by the Juſtices of 
the old King, and the ſame of Recognizance of the Peace ad confer. 
vand' Pacem noſtram, which is the Peace of that King who is then liv. 
ing; Per Cur. Br. Committioos, pl. 21. cis t E . k. 
8. Before the Statute of 1 E. 6. cap. J. if the Juſtices of Aſſiſe had dia 
before Iſſue in Aſjiſe, all the Pleading was loſt and the Parties muſt plead 
De Novo; and it after Iſſue they had died &c. yet all thould ſtand in 
Force. Thel. Dig. 184. lib. 12. cap. 8. pl. 2. cites Hill. 4 H. J. 8. 
9. 1 E. 6. cap. J. S. 6. No Proceſs or Suit before Fuftices of Aſiſe, Gal. 
delivery, Oyer and Terminer, Fuſtices of Peace or other the Kings Com. 
miſfroners, ſall be diſcontinued by the making any new Commiſſion or Aſſecia. 
tion, or by altering of the Names of the Fuſtices, but the new Juſtices and 
Commiſpffoners may proceed as if the old Comimiſſions had remained. 
10. An Aſſiſe was arraigned before Fuſtices of Aſfife, and adjourned to thi 
ſecond Saturday of Mich. Term to Serjeants-lan, ant Day being then given 
to anſwer, the Term was kept at Hartford, and Day given to the ſecond Satur- 
day of Hill. Term. It was held clearly, that the Alſiſe was diſcontinued _ 
by not coming of the Jultices the 11t Day; and there mult be a Nee. ſun- 
mon againſt the Furors and a new Attachment againſt the Defendant, and 
he mutt begin de Novo to arraign his Aſſiie. Cro. E. 12. pl. 1. Hill. 25 ' 
_ Eliz. C. B. Foliamb's Caſe. VVV phe N 
11. The 1 E. cap. J. helps the Non venire of the Fuſtices as to a Diſ- 
continuance. Jenk. 228. in pl. 95. Coon 
12. Error was brought in the Exchequer-Chamber of a Judgment in 
B. R. in Debt for Rent, which (and all other Writs of Error depending 
there) were diſcontinued by the not coming of the Juſtices, the Term 
being adjourned propter Peſtilentiam in London ; and the Adjournment 
did nor extend unto them. Now a new Writ of Error, Quod coram 
Vobis reſidet was brought, and for as much as this Writ was brought 
after the Stat. of 3 Fac. to ſtay Execution in Debt, it was prayed 
that according to the ſaid Stature he might have Execution, or that 
the Party ſhould pur in Sureties to pay the Condemnation 3 Bur upon 
Conſideration of the Statute all the Juſtices held that ir was out of the 
Statute, becauſe it is not an original Writ of Error, but it is in lieu 4 
former Writ, upon which the Record was removed before the Statute, 
and tr being diſcontinued ot through Default of the Party, it is not Rex 
ſon he thould be prejudiced thereby; wheretore it was reſolved that 
this Caſe was our of the Statute 3 ſac. cap. 8. Cro. J. 135. pl. 8. Mich. 
4 Jac. B. R. Boſtock v. Snell. e | 
13. 8. and A. were indicted of Perjury committed in their Evidence 
given upon an Indictment ot Barretry againſt N. (the Record ot which 
was recited in this Judgment, and therein it appeared that the Venir! 
was made returnable coram F. F. & F. N. Fufticiariis prædlictis, and ata 
Day certain) and Judgment given, and Error brought, and afjzned thi 
the Venire being returnable coram Fuſticiariis prædictis, none but the ſan: 


Jil. ils 


* — — 
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Tuftices could proceed, and not thoſe wo fat the next Aſſizes by Virtue of 
4 new Commiſſion; And therefore the Proceeding before them were co- 
ram non Judice, and ſo no Perjury could be committed. Sed non allo- 
catur; for the Stature of 1 & 2 E. 6. enables new Commiſſioners of 
Over and Terminer to proceed where the tormer left off, before whom 
the Matter commenced. Vent. 181. Hill. 23 & 24 Car. 2. B. R. The 
King v. Serjeant and Annis. 
14. Where an Ad of Parliament aids the Diſcontinuance of the Term, 
ret hen the Term is continued by the Statute, the Party ought to enter 
1p his Conti nis inces; and for Delaulr of it his Action is diſcontinued, 
per Cur. Skin. $71, 572. pl. 15. Mich. 6 W. & M. in B. R. in Caſe 
of Brook v. Ellis. | 8 
15. If after Fuftices have ſar by Virtue of a Commiſſion, and taken 
drvers Indies ments, and awarded Proceſs thereon, they or ſome of them 
| ſhall die, the King may grant a new Commithon to thoſe who are living 
only, or to others commanding them to continue the Proceedings be- 
gun, and to proceed upon ſuch Proceſs, and to hear and determine all 
the Offences in the former Commiſſion; and thereupon the King ſhall 


— — 
. 


— 


ſend a Writ unto the Executors of the Juſtices who are dead to ſend the 
4 Rolls, Records and Procetles touching the Premiſſes, before the new 
n 


_ Commiſſioners &c. 2 Hawk. Pl. C. 19. cap. 5. S. 16. 


nl. n : 4 


(1) Pleadings after the laſt Continuance. 
What may be pleaded after the laſt Continuance. 


1. A Man may plead a Plea aſter the laſt Continuance, after Iſuue 

= join'd, and in another Term, and therefore it ſeems that the 
Parties have Day in Court as well after Iſſue join'd till Verdict as be- 
fore; But a Man ſhall 2 have Plea after the laſt Continuance neſue 
between the Nis Prius and the Day in Bank, as it is faid elſewhere, nor 
at the Day of Nis Prius, nor be reſceived by Default of the Baron, or 
Tenant tor Life ar the Day in Bank after Verdict of Niſi Prius. Br. 
Continuance &c. pl. 5). cites 7 E 3. Firzh. Tit. Inqueſt 46. — 


t in 2. But if Nis Prius remains for Default of Furors, he hall plead a Plea If the 
ling aſter which happens after the laſt Continuance; but contra after Ver- Plaintiff 
om dit, Arguendo by Newton 22 H. 6. Fitzh. Tit. Reſceipt 63. & Ibid. releaſe the 
mel Tit. Continuance 15. Br. Concinuance &c. pl. 77. cites 16 E. 4. 5. & 1 
. | SE 3. 4. N op 
n | 3 the Niſ =» 
ayed Prius, if the Jury remains Propter de fectum the Defendant may plead it at the Day in Bank, becauſe 
that the Cauſe was not determined by the Jury, and therefore he is at Liberty to plead it at any other Day 
od _ of Continuance, and it may be tried by the Jury when they appear. Gilb. Hiſt of C. B. 85. + 8 
f rhe 5 5 5 
; of 4 3. In Account the Defendant ſpew'd Tally of the Plaintiff of the Re- 
itute, ceipt of Parcel of the Sum, and the Plaintiff waged his Law that it was 
Res | mot his Tally, and had Day to perform ir, and at the Day the Defend- 
| that ant came and pleaded the Releaſe of the Plaintiff of all Actions after the 
Mich, laft Comtinuance, and he was received ſo to do, and the Plaintiff com- 

| pelled to anſwer; But after this the Detendanr ſhall not have any ocher 
dence new Plea after the laſt Continuance at any other Day; Quod Nota. Br. 
which Continuance, pl. 21. cites 21 E. 3 49. — — 
Venitt | 4. If Parties are at Iſſue, and the Demandant releaſes to the Tenant, 
d at a and afterwards he takes Continuance by Prece Partium, he ſhall nor plead 
ed that the Releaſe. Br. Continuance, pl. 17. cites 14 H. 4. 12. by Perſay 
2 06 | and 
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and Hammond. Brooke ſays & fic vide that a Man may plead Plc, 
after the laſt Continuance, after Iſſue. . 
5. A Man may plead as many Pleas by Matter of Record, alter the lag 
Continuance as he pleaſe z but upon Matter of Fact a Man shall have 17 
one Plea only after the laſt Continuance; per Rolte; But by Chaun. 
ter clearly a Man ſhall not have more than one Plea after the laſt Con. 
tinuance, be it by Matter of Record or Matter en Fait ; Quod Cheyney 
conceſſit. Br. Continuance, pl. 3. cites 9 H. 6. 23. — 
6. At Niſi Prius a Man may plead Releaſe and the like after the lat 
Continuance. Br. Continuance &c, pl. 53. cites 10 H. 6. 9. Fitzh. tit. 
Enqueſt 14. 5 
J. In Coſinage the Parties were at Iſue, and at the Day the Jury ap- 
pear'd, and the Tenant pleaded the Releaſe of the Plaintiff after rhe 113 
Continuaice, 5 Br. Continuance &c. pl. 55. cites 10 14. 6. 9. & Fitzh, 
Tir. Judgment . „ 
8. In Forger of falſe Deeds againſt ſeveral, they were at Iſſue, and 
Proceſs continued againſt the Inqueſt till the Fury appeared, at which 
Day the Defendant pleaded Arbitrement after the laſt Continuance, and 
thereupon the Inqueſt was diſcharged. Br. Continuance, pl. 25. cit 
19 H. 6. 36. 3 5 | „ 
5 brought Replevin againſt B. who avomed on the Plaintiff &c. 
for Rent-Sarwice in Fure of the Plaintiff's Hie, whereupon A. pray 4 1 
of his Feme and had it, and after Itfue at the D ftringas Furatores return. | 
ed the Plaintiff ſaid, that after the laſt Contiunance his Feime was dead ; fed 
non allocatur, in as much as the was xo Party to the Original, aud it 
the Avowry had been upon a Stranger, and the Plainti bad pleaded 
Hors de ſon Fee, and the Avowant had died, pending the Iflue &c. 
yet the Iflue thould ſtand. Br. Continuance &c. pl. 28. cites 21 
10. A Feme was received to plead that her Baron died after the laſ Cora 
_ tinnance, and Iſſue taken that he did not die atter the laſt Continuance, 
and it was ſaid that if he died before, the ſhould mot be admitted to plad 
as Party but as Amicus Curie. Thel. Dig. 205. lib. 14. cap. 3. S. 9. 
= . . Cites Mich. 38 H. 6. 9. Quere., = . „ 
Br. Ibid, 11. In Debt, per Moyle, the Defendant after Iſſue may once plea l a 
in pl. 39 Plea after the laſt Continuance, as Releaſe and the like, but uct ftner tian 
cites Rs: once; for then it would be infinite, and ſo miſchievous. Br. Continu— 
0% >" ance &c. pL 43. ctn33H. 63h dn 
12. In Detinue after Garniſhment pray'd by the Deſendant, and th: 
Hire facias awarded, he ſhall not plead that the Plaintiff was onlac's af. 
ter the laſt Continuance. Thel. Dig. 208. lib. 14. cap. 9. S. 1. cites 
222 Ee eng, 

13. It is faid by Littleton that a Man Hall not plead after the lf 
Continuance, unleſs where a Plea is pleaded before, tor if there be only an 
Imparlance before, it ſuffices to ſhew the Day certain when the Thing was 
done, which fhall abate the Writ, Thel. Dig. 225. lib. 14. cap. 3. S. 19, 
Mich. 15 E. 4. 5. e SORES 
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Continuance and Diſcontinuance. 
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„This in 14. In A/jiſe the Tenant pleaded as to 10 Acres that C. was attainted i 
the largeſt Treaſon, and that it was found by Office Virtute Brevis that he was there! 
Folio Edi- ſeiſed in Fee at the Time of the Attainder, and the Aſiſe * awarded of the | 
pron _— reſt, which remained Pro Defetin Furatorum, and at the Day the Tenani 
A mifprint- ſaid that it was found by Due Plura that C. was ſeiſed of more Land ſpeci 

ed. fied in the Aſſiſe at the Time of the Attainder, and demanded Judgment 

+ All the ſi Rege Inconſulto; And upon Examination of the Eſcheator the Aj; 


qr agg? cle as adjourned to W. and atterwards into C. B. and at the Day the L. 
duc em nant ſaid that it was found before the ſame Eſcheater Virtute Officii it 
miſprinted, ſame Day that the Ouæ Plura was found that C. was ſeiſed of the Land 1 
there being zhe A/iſe, the Day of the Attaiuder, whereupon pending the Aſfiſe, aud 50 


no {uch 101 


1 D dies. Ape. 


after the laft Continuance before Judgment ; 


to avoid Infinity. 


* 


D 
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the : Day of Adjournment in C. B the Eſche 6 ator FE it into the Hands Ol Point there; 


the King, and demanded Judgment it Rege inconſulto, and the Plain— Bur it lee 


it ſhould be 
rift demurred ; per Brudenel and Keble the Tenant ſhall not have the i 11... . 


7 
Plea, for he ſhall have no more than one Plea aſter the laſt Continuance, and b. &c. pl. 5 


he 2 have one Plea after the Continuance befere, and thall not have au- & 16 Ul 
ther Plea after the Continuance again, as that one of the Plaintitis was 25 5 5 
dead or outlaw'd, nor other Plea unleſs there be in the ſame Court a Re- ah orf 
cord to ground it Upon, Quod Keble conceſſit, ard that he thall not plead Burnley v. 

a Releaſe made after, nor hall he plead Entry after, nor any other Halewell. 
Matter but what appears to the Jjuſtices 80 them of Record. Br. ,. 1 A 
Continuance &c. pl. 45. cites f 4 H. 7. oy p 


99. cites 8. 
15. Bat in Treſpaſs, if one pleads Releaſe, and the other pleads Ar bite e- C. but not 


ment, and afterwards he fry Pleaded the Releaſe pleads another Releaſe af S. P. 


ter the laſt Continuance, he thail have it, becauſe this is the firſt Pla 
pleaded after the laſt Continuance, but it the Arbitrement be found alter- 
wards againſt the Plaintiff, he mall have Advantage thereof; becauſe in 
Treſpaſs Arbitrement is Satisfaction, and Satisfaction of one will excuſe: 
all. Br. Continuance &. pl. 45. cites * 4 HH. J. 8. * See the 
16. And the ſame Law ot Certificate of Baſtardy for · the one Tenant, 5 Note - 
the other who pleads a Plea airer the laſt ene ſhall have Ad- 5 45. Wh oY 
vantage thereof, becauſe it appears of Record betore the ſame Juſtices. ſeems to be 
Br. Continuance &c. pl. 45. eites “ 4 H. J 8. 
17. And the fame Law of the Verdi of the Arbitrement, and he ſhall 
not have Plea atrer Plea as above in any other Cale. Some held that 
the Plea ſhould be ſuffered for the King' 8 1 bnt non adjudica- 


miſp 'rinred. 


tur. Br, Continuance &c. pl. 45. cites * 4 H. J. 


18. It was agreed arguendo, that a Man ſhall = have but one Plea 
after the laßt Continuance, unteſs ſuch Pleas as were not in eſſe at the Time 
of the firft Plea; for chen it is not after the laſt Continuance. Br. Con- 
tinuance &cc. pl. 82. cires 9 H. J. 8. 

19. After Plea in Bar pleaded, a Man ſhall not have hat one Plea 45 
ter the laſt Cominuance, if it be not a Thing which is apparent to the Tuſe 
tices, or which is in Advantage of the King &c. Thel. Dig. 204. lib. 14. 
cap. 3. S. 12. cites Mich. 9 H. J. 9. 16 H. J. 11. & 1 E. 4. 


20. Where a Prior brings an Action, and pending the Ack ion he is de- 


doſe, the Defendant ought to plead it immediately, and fo of Outlaw- 


ry and Releaſe, and yet theſe go in Bar, but if he does not plead it 

immediately, he ſhall not have them after the laſt Continuance, ut patet 

HH Vavaſor & Curiam. Br. Continuance &c. in pl. 79. 
J. 1. 


21. If Ingueſt be taken by Default, the Defonident cannot Plead a Plea 


For he has not Day in Court; 
Querela, unleſs in the Caſe of the | 


cites 16 TT 


But is put to his Writ of Audita 


King ; Quod Nota. Br. Jours. pl. 14. cites 21 H. J. 33. 


22, It ſeems that after Inque/# awarded to inquire of Damages in Ac- Br. Conri- 
tion of Treſpaſs or the like, the Detendanr cannot plead any Plea after huance &c- 


the laſt Continuance, becauſe he had 10 Day in Court. 
&c. pl. 61. 


84. Cit 
Br. Continuance | . 


H. 7. 2 
8. F. Pour 
Ingly,—-— 
It the Phaintif, after a Writ of Inquiry awarded, releaſe the Defendant, he cannot plead this Releaſe 


at the Day in Bank, becauſe 


h D hi d [ud 
of C. B 25, 86 there is no Day . im, and Ju Sent is already given. Gilb. Hiſt. 


23. No more than 0, one Plea after PO laſt Continuance can be reccived, 
Jenk. 160. 1n pl. 2. 


24. There are 2 Caſes wherein a Man may 


plead, tho' it be aſter the * Gilt 
laſt Contiau- 


ance, viz. Outlawry, and the Death of the Plaintif/ ; 3. 49:70 188 20 
the Outlawr ry, it is upon the Prerogative, that the Debt itſelt is for- H. „ 3 


. that ſome 
teited to the King, and by virtue of the Prerogat! ive“ Nullum tem- have held 


pus 


i 
1 
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-4 
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that an Out- pus occurit Regi; and therefore he may plead it tho' a Continuance 
Iu«ry May has happened alter the Outlawry; ſo he may plead the Death of the 
aer the Plaintitt, becauſe tho' a Continuance has been entred, yet that Conti. 
lat Conti- nuance is a Nullity, becauſe there was no Plaintiff in Being when Day 
yuznce, be- could be given; ſo it may be pleaded it the Plaintrff died after the Day 
Rn Ts one ns felons es be hin Be Ee 
pus occurrit there is no Cauſe in Court, no judgment can be given for a Perſon that 
Regi; but is not Rerum Natura, and if it be given it is erroneous ; and if the 
ſays Gurte Plaintiff's Attorney will Traverſe that Plea, he cannot ſay the Plaintiff 
ire afar comes per Attorn', becauſe that would be to torejudge the Matter in 
8 Plea Iſſue; but the Attorney by his Name, viz. I. S. venit pro Magiſtro ſug 
of Darreign & dicit. Gilb. Hiſt. of C. B. 83, 84. | 15 
Continuance | | | £2 | | 1 
partake of the Prerogative, or whether it ſhall not be preſumed after ſuch trifling, that it is frivolous 


and untrue, and therefore rejected, - | Gilb. Hiſt. of C. B. 86. S. P. but now by the Statute 
8 W. z. cap. 10. the Executors &c. may have a Scire facias on ſuch an Interlocutory Judgment 


— — 


25. In Debt upon an Obligation, the Parties were at Iſſue upon Tender 
at the Day, and afterwards the Defendant pleaded, that alter the Dar. 
rain Continuance, the Money was attached in his Hands in London, at 

the Suit of J. S. The Court doubted if Monies might attached in Lon- 

don, a Suit for it being depending in this Court, but (if attachable) 

they held it might be well pleaded alter the laſt Continuance; tor it 

goes in Bar at another Day. Cro. E. 101. pl. J. Trin. 30 Elz, B. R. 
J LLC: 8 F ( 

Hob. St. 26. In Debt againſt Auminiſtrator, after Demurrer joined the Adminiſ. 

So 5 " tration was repealed, and granted to another ; the Delendant would have 

Gibſon. | pleaded this Matter after the laſt Continuance, but it was refolved that 

d. C. Contra. he could not plead it after the Demurrer, tho' after Iſſue joined he 


a ; that he May might. | : Mo, 87 . pl. 1210. Stoner V. Gibbons. 5 
5 yo a Plea | be . 


Puis darrein Continuance, and agreed alſo, that if Defendant or Plaintiff take Iſſue or Demur upon 
this Plea, yet the Curt muſt conſider of the firſt Demurrer alſo, tor it, upon that ſtand ing confeſſed by 
Demurrer, the Plaintiff could not have his Action, the Court cannot give Judgment for him, howſo. 
ever the latter Iſſue or Demurrer paſs; But otherwiſe it the firft bad been an Ilſue, tor then nothing 
had been confeſſed to his Prejudice, and then that had been utterly relinquiſhed by a 24. IJ ue or De- 
murrer. S. C. cited per Cur, Trin. 24 Car. B. R. becauſe after Iſſue joined no Re- 
ſpondeas ouſter can be awarded, and ſays that with this agrees L. 5. 24. 139. when in Debt after 
Iſſue joined the Defendant at the Niſi Prius, pleaded Payment of Part, after the laſt Contiwance in 

Abatement, and the Jury being diſcharged, and the Plea adjourned into Bank, the Pjaiotilf had 

Judgment ro recover his Debt, becauſe no Place of Payment was p.caded, Allen. 66, in Cale 
of Beaton v. Foreſt. . 8 e 5 N 


29. Ejectione firme, after Verdi at the Niſi Prius for the Plaintiff, 
the Defendant at the Day in Bank pleaded a Releaſe from the Plaintiff, he- 
twixt the VerdifF and the Day in Bank, and ſhews it to the Court; And 
whether he ſhou'd be received thereto, was the Queſtion ; and reſolved 

that he had not any Day to plead it, nor had he any Remedy bur b 
Audita Onerela, it the Plaintiff ſued Execution; wherefore it was id. 

Judged for the Plaintiff. Cro. J. 646. pl. 10. Mich. 20 Jac. B. R. 

88 Stamp v. Parker. rs 3 

A Plea aſter 28, Pleading the Plea Puis darrein Continuance 7s 4 Relinquiſhing 
ns laft ce He former Plea to which a Demurrer was, contrary to Hob. 81, 12 Mod. 
1 539. Trin. 13 W. 3. in the Caſe of Barber v. Palmer. — 


cbaides the 
former Plea; | | F 3 | | 5 | 
for now the Party relies upon this laſt Plea, and *tis a tacit Waiver of the former Plea, but not of 4 
Demurrer joined, for that lies in the Power of the Court, and not of the Parties. Jenk. 160. in pl. :. 
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(K) Pleas after the laſt Continuance. Proceedings and 
Pleadings, how to be in ſuch Caſes in general. 
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L 7 the NM Prius in Plea of Land, the Tenant pleaded a Releaſe S. C. cited 

A after the laſt Continunnce, ted non allocatur ; For this is nor by Yelver- 
| Day to plead, and therefore the Inqueſt was taken. Br. Inqueſt. pl. 18 J. Yelv. 
| 102, cites 7 E. 3. 37. N 


»181.— 


S. C. cited 
| | | 3 + 0 
ö Adio non was pleaded after the laſt Continuance, and ſet forth for Cauſe that he Yad releaſed 
to the Defendant all Actions and Demands; Per Williams hole 


Court agreed. Bulſt. 205. Paſch. 10 Jac. Anon. 


J. this is a good Plea. to which the whole 


Fl 2. And at the Day in Bank, he would have Pleadcd the Releaſe ; fed 
non al locatur, but Seiſin of the Land awarded. Ibid,  _ 5 
- z. But at the Day of Return of the Venire facias, the Plaintiff may 
: _ plead alter the laſt Continuance, and at all other Days after and before 
t the Nip Prius. Ibid. 3 5 „F 
5 4 In Quare Impedit by R. H the Defendant ſaid that the Plaintiff. 
) was made Knight at D. after the laſt Continuance, to which the Plaintiff 
4 ſaid that he was made Knight at D. ſuch a Day before the Continuance, 
N Alb, zue hoc that he was made Knight alter the laſt Continuance, Priſt, 
= and the other e contra, and it was admitted a good Iſſue and found a- 
il. gainſt oy en and the Writ abated. Br. Negativa &c. pl. 14. 
| cites ) H. 6. 14. 5 ; - 
85 5. Aud it was agreed there that Not the Deed of the Plaintiff a/ter 
bs the laſt Continuance is a good Plea, Ibid.  _ - 
| 6. Falſe hapriſoument by 3, the Defendant ſaid that one of the Parties 
_ died after the laſt Continuance, Judgment of Writ, and the Plaintiff ſaid 
pon that he did not die after the laſt Continuance, and per June Ch. J. it is a 
2 Negative pregnant. Br, Negativa &c. pl. 30. cites 14 H. 6.9, 
os J. Jo in Formedon, to ſay that Ne dona pas in the Tail, but ſball ſay 
De- Ne dona pas modo& forma. Ibid. 5 . 
Re- 8. And per tot Cur. where the one alledges Death, it fuffices for 
iro the other to ſay Priſt, that Net, and this is perſe& Iſſue, and aſter 
war the Iſſue was that he did not die modo & forma, Quære therefore; for it 
Cale ſeems that the Iſſue is good there, but it ſeems if the Party will ſay 
: 2 he did not die after the laſt Continuance, it is Negative pregnant. 
1d, | | | | 1 1 PE 
ntiff 9. In Præcipe quod reddat they were at Iſſue, and the Tenant plead.- Br Nega- 
* be. ed * Releaſe of the Demandant, after the laſt Continuance, the Demand- 2 . 
And ant ſaid that Not his Deed after the laſt Continuance, and no Plea, tor it &* * 3 
red Ws pregnant, by which he ſaid that he made it before, abſque hoc that he ok 
it b made it after, and no Plea, but Confeſſion of the Action, by which he Ch. J. and 
18 + ſaid that he made it before by Dureſs &c. abſque hoc that he made it after 4 aſton J. 
B. R. the laſt Continuance, and then well. Br. Traverſe per &c. pl. 366. cites 3 
WEEDS. Ed | ls Pe Br. Conti- 
15 | 26. cites 8. C. * S. P. Br. Negativa &c. pl. 38. dis 5 BY 4 
10. In falſe Impriſonment by tzwo the Defendant alleged the Death of 
-. of » oe after the laſt Continuance, Judgment of the Writ; The Plaintiff 
in pl. . ſaid that he did not die afrer the laſt Continuance. This is a Negative 
= [e2nant, whereupon he ſaid that he did zot die Modo & Ferma, and 
| ne Iſſue was accepted. Br. Continuance, pl. 35. cites 36 H. 6. 


6&1 In 


4.99 
Br Re-at= 11. In Cui in Vita the Tenant after the View pleaded that % Demang 
ta-hment, ant had entred after the laſt Continuance, and the other e contra, ang 0 
ph 2 70 Iſe, which was fine Die by the Demiſe of the King. The Demand. 
by Moile, ant afterwards brought Re-Sunmons, and the Tenant pleaded that alter t, 
but Choke Jaft Continuance the Plaintiff brought Aſjiſe againſt him of 2 Acres in }) 
J c contra, and pleaded all in certain, and how the Demandant recover'd and entre 
| _ mat ne and that the 2 Acres are Parcel of the Land in Demand, Judgment of 4 

all plead i © Hy” A, 
no Plea the Writ, and by the Demand he ſhall have but one Plea only aſter the 
which is Jaſt Continuance, whereas now he has taken rwo. Moyle J. held that 


— 


Continuance and Dilcontinance. 


CEN in this Caſe he might; for where 4 Plea is fully continited, he fhall nn 
to the ca. | i 9 , [FE TP ) | 27 
„ plead but one falſe Plea after the laſt Continuance; but here «us to the fit 


1 ap Plea pleaded after the laſt Continuance, the Plea was tine Die, and { j 

efore; for : 2 5 O la 
if he had Effect determined, and upon the Re- ſummons he ſhall plead De Noto 
vouched and therefore in the Re- ſummons he ſhall have Plea once after the lat 
before, he Continuance. Quære; for afterwards they went to another Marter, and 


yur i a ſo the Caſe was not ruled in this Point. Br. Continuance &c. pl. 45. 
Bar, nor Cites 1 E. 4. 3. & 2 E. 4. 10. ah NN Own 
Things VV : 5 5 ” 
diſcordant to nor variant from his firſt Plea, but may plead other Matter that is conſiſtent With it 

& c. — 8. C. cited Arg. All. 66. Trin. 24 Car. B. R. e 6A 


The Pleas 12. In Debt, after Iſſue Joined the Defendant at the Nis Prins plead: 
are two. ed Payment of Part after the laſt Continuance in Abatement, and the 
fold, viz. in ſury being diſcharged, and the Plea adjourned into Bank, tor that 50 
Abatement 5 3 8 2 
and in Bar; Place of Payment was pleaded, the Plaintift had Judgment to recover 
if any thing his Debt. Arg. All. 66. Trin. 24 Car. B. R. cites Long 5 E. 4. 139, 
Happens | „„ | „ | | Rs 
pending the Writ to abate it, this may be pleaded Poſt Darreign Continuance, thouah there is a Plea in 
Bar; for this can only wave all Pleas in Abatement that were in Being at the Time of the Bar plead. | 
ed, but not ſubſequenr Matter; but though it be pleaded in Abatement, yet after a Zar is pleaded it i 
peremptory, as well on Demurrer as on a Trial, becauſe after Bar pleaded he has anſwered in Chief, 


aud therefore can never have Judgment to anſwer over. Gilb. Hiſt of C B. 8. ——— & it may b: 
pleaded in Bar, but whether it be pleaded in Abatement or in Bar, in the firlt Place it muſt be pleaded 
uod breve Caſſetur, and the other Duod Ationem ulterius manutenere non debet, and not that the former 
Inquęſt ſhould not be taken; becauſe it is a ſubſtantive Bar in itſelf, and comes in the Place of the 


former, and therefore mult be pleaded to the Action. Gilb. Hiſt. of C. B. 84, 85. 


13. In Aſſiſe he that pleads the Death of one of the Plaintiffs, pend- 
ing che Aſſiſe and after the laſt Continuance, ought to ſhecu that the A. 
file was continued from ſuch a Day to ſuch a Day, and that after this 
Day he died; Quod Nota, per Curiam. Br. Continuance &c. pl. q. 
e oy Gn 1 „„ 
Br. Brief, 14. It Tenant enters pending Præcipe quod reddat and before Iſſur, tit 
BY eites Entry ſhall be that he entred pending the Writ; But if it was after Iſai 
JET it ſhall be that he entred after the laſt Continuance; per Jennor Pro- 
thonotary; Note the Diverſity. Br. Continuance, pl. 2. cites 26 
S. C. cited 15. In Treſpaſs, upon Not Guilty pleaded, the Fury appeared the fif 
2 Luw. Day of Hill. Term, the Defendant ſaid that the Inqueſt ought not to 4 
S142. of taken, for the Plaintiff had releaſed to the Detendanr all Afions after tht 
porter in 14/7 Continuance, but becauſe the Releaſe was after the Efſoin Day 9 
his Ober- Ocf ab. Hill. it was difallow'd, and the Inqueſt taken; contra if the Re- 
vations on leaſe had been made before the Efſoin Day; tor in ſuch Cafe he migit 
ere plead it whether the Jury appear'd or not, becauſe he had no Day tb 
Baker and Plead it before; Bur then alſo he ſhall ſay Actio non, and not that ith 
adds ano. Jnqueſt ſball not be taken. D. 361. a. pl. 10. Hill. 20 Eliz. Anon. 
me ” "Gus Pre:ed21ts of Pleas after the laſt Continuance, it is pleaded Q194 Quer' Actionem #13" 
predictim ulterius mM unutenere ſeu ulrerius habere non debet, and citzs Raſt, Apprals in Mort. 4 Der 
en Rele iſe 7. Tit. Attaint en Barr, 2 and lays that this ſeems to be a procer Wav of pleading a cr 
lateral Thing which happened after the Action was peading; fox he thereby admits that the AC 
vs 
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was well brought, bur that the Plaintiff, by reaſon of this new Matrer, ought not to proceed fur- 
ther In It | 


—_— — 


| 
ut 
1 
1 
. 


| 
17 
! 
. 
1 


| 
16. Action for Words, at Niſi Prius the Defendant pleaded Concord 
a alter the laſt Continnance, Fudic* ſi al enqueſt &c. and per Cur. it is no 
. Plea, but he ought to have concluded Fudgment ſi Actio, and to in all Pleas 
) leaded ſince the laſt Continuance, and upon this Judgment was given 
p Barca 3 , __ 
l per Quer' and no Niſi Prius granted, for it was a Confeſſion of the Mat- 
8 ter in Itſue. Cro. E. 49. pl. 4. Trin. 28 Eliz. B. R. Cockain v. 
It Wiemam:” ST | 5 5 
of 17. Ii Debt by one as Adminiſtrator, the Defendant at the Ni Prius 8 p. and 
it pleaded that the Plaintiff's Letters of Adminiſtration were revoked after the reſolved 
in laſt Comtinuance, Fudgment ſi ad Captionem procedere debeat; and good by axe big 


Walmſley and Gawdy, but Anderſon and Beamond e contra. Quere. could not 
D. 361. a. Marg. pl. 10. Cites Trin. 36 Eliz, C. B. Hutton v. Pa- plead this 


d TaMmOour. | | Matter after 
16. | 5 . + | a Demurrer, 
but otherwiſe after Iſſue join'd. Mo. $71, pl. 1210. Trin. 12 Jac. Stoner v. Gibbons Hob. 81. 


pl. 106. Stoner v. Gibſon 8. . agreed that upon Adjournments and Continuances of Demurrers, the 
Plaintiff might be Nonſuit at the Day in another Term whereunto it was adjourned, and by the ſame 


/ 


1 1t | Reaſon he may plead a Plea after the laſt Continuance. | 


ad 15. In pleading a Thing aſter the laſt Continuance, it is no good s. C cited 
hs Pleading to lay, Quod pott ultimam Continuationem ſuch a Thing hap- Arg. 5 Mod, 


pen d, buc he muſt allege preciſely the very Day, viz. from ſuch a Day 22 — He 


no : i v4 of ; ; 
we to ſuch a Day; Per Cur. Yelv. 141. Mich. 6 Jac. B. R. in Caſe of 1 
139. wer F. N N + : Os Abatement, 


V . 5 VU 5 Z or after the 
laſt Continuance, muſt plead certainly, ard this is to be obſerved as a Principle in Law; Per Moun- 
tague Ch. J. Pl. Com. 33. b. Paſch. 4 E. 6. e al EC EC ES - 


19. Such a Plea can not be taken at Nifs Prius, the Power of the Juſ- A Plea after | 


0 tices of Niſi Prius being only to take the Verdict of the Jury. Bulit, he lat 
ormet 92. Mich. 8 Jac, Moor v. Browne. N e 
of the 5 T | ones paleaded at 
the Niſs Prius on the Day of the Niſi Prins, it is in the Diſcretion of the Juſtices whether to receive 
it or refuſe it. Jenk. 159. in pl. 2. —Cro, J. 261. pl. 24. Mich. 8 Jac. B. R. Hawkins v. Moor 
* 8. P. and ſeems to he S. C.— — Yelv. 180, 181. Moor v. Hawkins S. C. accordingly.—— Brownl. 
5 1 145. S. C. but ſeems only a Tranſlation of Yelv. ——Lane 81. Brown's Caſe. S. C. accordingly. 
| 20. And it there be any Miſtake in ſuch a Plea pleaded at the Af- Bulſt. 92. 


ſiſes, it cannot be amended after the Commiſſion of the Fudges is determined, e © 

neither by the Judges themſelves, nor by the Court into which the & 8 Þ 3 
Plea is returned with the Niſi Prius Record, as it ought to be; and cordingly. 

therefore where at the Trial of an Ejectment a Plea was put in before -—Cro. 

the Jurors were ſworn, that ſince the laſt Continuance, viz. ſuch a Day J. wy. p: 5 
Term Trin. before the Day of Aſſiſes (viz.) 20 July (the Aſſizes being Mr 
the 22 July) the Plaintiff had entred into ſuch a Cloſe by Name, Parcel S. Cac- 
of the Premiſſes in the Declaration ſpecificat' which Plea was received, cordingly. 


and the next Term it was moved that this Plea might be amended in 


fog adding the Vill, where the Cloſe lay, and the Court would not. Yelv. 
0 180, 181. Mich. 8 Jac. B. R. Moor v. Hawkins. . 

a mou Wl , 21. Ita Man pleads an inſufficient Plea after the laſt Continuance, there 
i) wy the Plaintiff ſpall have Fudgment, as if the firſt Iſſue had been tried for 


him; and for this he cited the new Book of Entries, fol. 575, Win. 
go. Trin. 22 Jac. C. B. Per Hutton J. ſaid it was adjudged in Sir 
Hen. Brown's Caſe. VCC 

22. Time and Place for the Venue muſt be laid in this as in all Pleas, 
' WH Gibb. Hiſt. of C. B. 84. Ee re 
ing a 8 23. A Plea after the laſt Continuance may be thus, vix. And now at 
kais Day &c, comes ſuch a one Defendant by J. C. his Counſel, and 


lays, 
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a5 8 3 the Afliſes he put in a Plea Puis Darrein Continuance, to which the 


Accord there, but mnſt be certified up hit her by the Fudge of Afiſe as Part ef thy 
leging Satis- 


Plaintiff demurred, and the Plea being certified on the Back of the Peſtea, the Plaintiff gave Deſerdart a 


ter up his Judgment. 2dly, That he that offers a Plea Puis Darrem Continuance at the Niſi Prius, 
cretion auhether he <ill allow it or not, but may proceed to try the Cauſe. 3diy, That if the Plea le 


Niſi Prius. 5thly, That the Plea could not be amended here, but f might, during the Aſſiſes, be amend. 


: Serjeant's-Inn in Fleet- ſtreet accordingly. _—— Cro. J. 261. pl. 24. S. C. & 8. P. 


ſays, this Action the Plaintiff againſt the Detendznr ought not to main. 

tain, for that after the Quindene ot the Holy Trinity latt paſt, Irom 

which Day until ſuch a Day in Mich. Term next, unleis the ſuſticeg 

of Aſſiſes belote come ſuch a Day &c. the Action aforefaid is continy. 

ed &c. the Plaintiff by his Deed dated &c. did releafe &c. and they 

the Matter what 1t is, whether Abatement in Bur dilatory, or pe- 

remptory as the Cale is &c. and this he is ready to aver. Clayt. 

1559, 1099, te 

24. Debt for Rent, the Deſendant pleads Nil devet, and fo Iſſue join. = 

ed, and at the Day ot Nili Prius the Detendant pleads Quod puis Dar. 

rein Continuance the Plaintiff releaſed ro him, and doth mot name any 

lace where he releaſed, ſo as no Iſſue could be taken, and to this th 

Plaintiff demurred; and it was adjudged a Fault incurable, Freem, 
Rep. 112. pl. 132. Trin. 1673. Gardiner v. Bloxam. 

Freem. Rep. 25. In Aſſault and Battery the Defendant pleaded Not Guilty, and at 


Defendant Plaintiſ demurred. Per Cur, clearly, it the Plea had been iſluable, it 
pleaded an could not have been then tried, neither could the Demurrer be argued 
without al- Record of Ni Prius. 2 Mod. 307. Paich, 30 Car. 2. C. B. Abbot v. 
faction, Rugeley. | | | > | 1 | 
whereupon 


Rule to join in Demurrer, but Defendant refuſing, the Plaintiff entred judgment, and took the Defendnt 
in Execution. The Court held, 1ſt. That Defendant refuſing to juin, the Plaintiff might lawfully en- 


ought to prove it there; for unleſs he maxes it appear to the Judge that it is a true Plea, it is in Lis Djj- 


feund againſt the Pleader it is peremptory. Athly, That the Plaintiff * cannot reply to it before the Judge of 
ed before the Judge of Niſi Prius, | 5 0 1 
* Yely. 181. Mich. 8 Jac, B. R. in Caſe of Moore v. Hawkins, S. P. held by all the Juſtices of 


Aut after their Comisi uon determined the Juſtices of Aſſiſe have no Potver to amend the Plea, Velv. 
181. in 8. C. Cro. J. 261. pl. 24. S. C. 8 | FVV | 


26. In Treſpaſs againſt four Defendants, who appeared, and after fe 
veral Continuances three of them pleaded the Death of the fourth after itt 
laſt Continuance, & petunt Fudicium de brevi & quod breve illud caſſetun. 

Ihe Plaintiff demurred. The Plea was adjudged ill in the Conclution, 

which ought to be Petit Judicium, 11 Curia ulterius procedere vult, be- 
cauſe in Fact the Writ was abated before by the Death of the Patty; 

wWhereupon a Reſpondeas Ouiter was awarded. 3 Lev. 120. Trin. 35 

Car. 2. C B. Hallowes v. Lucy. 55 8 
23. In Debt upon a Bond the Statute of Uſirry was pleaded, and a 
Demurrer was to the Plea, and the Paper Book made up and delivered, 
and the Demurrer joined, with a Blank left for the Day of the Curia al- 
viſare vult. The Defendant pleaded, that rhe Plaintiff died after th. 
laſt Continuance, and thereupon the Plaintiff*s Attorney filled up the Blaik, 
aud made it Diem Sabbati Prox poſt quinden Paſche, to which Day tie 
Fug ment cught to refer, and if the Plaintiff was then living, it would be 
good ; and the Attorney for the Plaintiff was examined upon Oath, 
whether he was then living or not ? who ſwore that he ſaw him aftet 
the ſaid Saturday; whereupon the Plea was rejected. L. P. R. 325. 
cites 8 W. 3. B. R. Moor v. Row. | . 3 
28. In Debt on a Bond Defendant pleads in Bar as to Part, that 4% 
the laſt Continuance he had paid ſo much, which the Plaintiff accepted ; to 
which the Plaintiff demurs, and it being a Declaration of Michaels 
Germ, it was adjudged the whole was diſcontinued ; for the Plaintiffs 
way had been to demur to the Plea, fo far as it was pleaded, as he == 
h alle 


— ———— 


— 


Continuance and Diſcontinuance. 


— 


501 


Cauſe to do, it being atcer laſt Continuance, and Acquittance pleaded or 
produced, and take Fudgment by Nil aicit as to the reſt ; Per Cur. 12 
Mod. 626. Hill. 13 W. 3. Crow v. Maſon. 
29. Debt upon 4 Bond againſt two, the Declaration is, Memorandum 
uod alias ſcilicet de Termzno ſcilicet Mich. An Imparlance is to Die Mer- 
% Prox* poſt Octab Hillar'. The gth December the Plaintiff releaſed one 
of tbe Defendants. Ar the Day ot Pleading one of the Detendants 


pleads this Releaſe with an Attio non. The Plaintiff demurs, and held 
to be the uſual Form of Pleading with an Actio non, though ſome of 


the Pleadings be with an Ulterivs non vult proſequi, this is before Iſſue is 


joined ; for when the Party has two Matters to plead, he may take one, 


and then he waves the other; bur alter he has pleaded a Plea, and [flue 
is joined upon ir, then he 1s proper to plead an Ulterius non vult pro- 
fequi; and there fore in all Pleas Puis Darrein Continuance a Time muſt 
be mentioned, that it may appear that the Party had not an Opportu- 
nity to plead this Matter before. When a Man hath a Matter that will 


bar the Plaintiff of his Action, he may plead this at the firſt Day; So if 
the Matter will abate the Plaintiff's Writ. Parker Ch. J. ſaid as to® Jenner's , 
Opinion, in 26 H 8. 3. mentioned in Lutw. 1178. where a Præcipe i 


——— 


See (L) pl. 
pe 18 14. inthe 


brought, and the Detendant enters, the Tenant may plead that he en- Notes there. 


tered pending the Wrir, (id eſt) that he may plead this generally, with. 
out taking any Notice ot Time, bur when Ittue is joined in a Cauſe, 


the Court hath nothing to do but to try the Iſſue, and in the Caſe 
here, it is not material when the Releaſe was, becauſe it is the ſame_ 
Thing as if it had been before the Action commenced. As to Little- 
ton's Opinion in Ed. 4. that was atter Iſſue joined, the Law doth allow 
but one Plea, and therefore when you have pleaded one, you cannot 
come in and plead another, but every Plea ought to be pleaded in the 
firſt Inſtance, and you can have but one Plea Puis Darrein Continuance 
to avoid delaying the Plaintiff, and + 3 Keb. 39). was denied, and when + 


See (L) pl. 


a Plea Puis Darrein Continuance is pleaded, he muſt ſhew why he did 16. 


not plead ir betore, and ſnew the Time particularly, as Yelv. 141. for 


| when a Man had pleaded before he had put himſelf upon that Defence; but 


if a Matter happen Puis Darrein Continuance he muſt plead it, and the 
conſtant Practice is to plead it ut ſupra, with an Actio non; for where a 
Man hath a Bar to an Action, why ſhould he not plead it as ſuch > 
Paſch. 9 Ann. B. R. Price v. Kendrick. e . 


—— - 1 * 


| 2) Few after the left Contimuance. Where the 
| Matter pleaded muſt be expreſsly mentioned to have 


been done or happened after the laſt Continuance. 


1. IF a Man pleads the Death of the Defendant, pending the Writ, he g. Brief, 


ſhall not plead it after the laſt Continuance, becauſe the Writ is pl. 379. _ 
thereby abated in Fact; but contra of a Plea which proves the Writ 8308 C. 


abateable only; as taking of Baron and the like. Br. Continuance &c. 


pl. 50. cites 18 E. 3. 19, 3 
2, In Treſpaſs after Iſſue, the Defendant was received to plead that the 
Plaintiff” was outlawed of Felony, without ſaying atter the laſt Continu- 


| 2nce, Thel. Dig. 204. lib. 14. cap. 3. S. 1. cites Mich. 20 E. 3. Ut- 


lawry 10. and 32 H. 6. 27. 
3. A Feme reſcei ved ſhall not plead in Abatement of the Writ a Thing 


happening after the Reſceipt, without ſaying after the laſt Continuance. 


Thel. Dig. 204. lib. 14. Cap. 3. S.2. Cites Trin. 49 E. 3. 21. 
= e 4. Aſter 
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* Br. Con- 4. After Iſſue the Tenant ſhall not plead that the Demandant has en- 
tinuance &c. tere &c. without ſay ing after the laſt Continuance, and it is not ſuf. 
pl. es cient to ſay that he entered after the Pleading. Thel. Dig. 204. lib 
= 14. cap. 3. S. 3. Cites Hill. 5o E. 3.4. and 21 H. 6. 54. But ſays, that af. 
ter Continuance taken ſuch Plea was admitted. Trin. * 2 H. 6, 13. by 
ſaying that he entered pendente brevi. 
5. Entry, pending the Writ, nor Acquittance of Debt, pending 17 
Writ, is no Plea, unleſs it be ſaid that it was after the laſt Continuance 
Br Continuance, pl. 16. cites 50 E. 3. 4. SOR: 1 8 
6. It is ſaid, that the Tenant thall not plead the Death of one of the 
Demandants who is ſevered in Formedon, without ſaying after the lag 
Continuance. Thel. Dig. 204. lib. 14. cap. 3. S. 4. cites Mich. 19 R. 2. 
Br. 925. Quezre. ER | Ul N 
7. In Præcipe quod reddat the Tenant cannot plead that the Demandant 
is outlawed in a Perſonal Action, without ſaying that it was after the laſt 
Continuance. Thel. Dig. 204. lib. 14. cap. 3. S. 5. cites Mich, 14 H. 
8 1 8. A Man ſhall not plead Excommunication unleſs after the laſt Con. 
tinuance. Thel. Dig. 204. lib. 14. cap. 3. S. 6. cires Paſch. 20 H. 6. 
27. and 36 H. 6. 19. e Wb ghe 2 i 
9. Feme reſceived may ſay that the Demandant has entered pending the 
Writ, without ſaying after the laſt Continuance. But he who is Part 
to the Writ cannot, alter any Continuance, plead the Death of one of the 
Demandants, or of the 'Yenants, or Entry of the Demandant, or that 
the Demandant hes taken Baron, without ſaying after the laſt Continn. 
ance. Thel. Dig. 205. lib. 14. cap. 3.S. 7. cites Trin. 21 H. 6. 54. and 
ESR,» 7 or 
Br. Reſceit. 10, Præcipe quod reddat againſt Baron and Feme, who make Default 
v cites at the Nift Prius, and the Feme prayed to be received at the Day of the 
Fitch. Ref. Petit Cape returned, and ſaid that the Demandant had entred into the 
Cieipt. pl. 60. Land in Demand pending the Writ, and did nat ſay after the laſt Contini. 
cites S. C. ance {and well]; contrary if ſbe and her Baron had pleaded this Plea with. 
cout Reſceipt; Nor no other who remains Party to the Writ, without 
Reſceipt thall plead it, but ſhall ſay after the laſt Continuance ; but 
Penant by Reſceipt may. The Reaſon is, tor that he is Tenant De Nov, 
and a new Lenant, and the Demandant (hall count De Now, and all an- 
_ cient Pleas and Matters are waived except the Original, and therefore 
he ſhall plead it at large, and is not bound by any Continuances belore, 
Br. Continuance &c. pl. 29. cites 21 H. 6. 48. 5 5 
11. A Man ſhall not ſay that the Plaintiff is made a Biſhop pending 
the Writ, or that the Feme took Baron pending the Writ after a Coutini- 
auce, unleſs be pleads it after the laſt Continuance ; Per Opinionem Curiæ, 
Quod Nota; But contra of Death or to ſay that the Fee was Covert the 
Day of the Writ purchaſed, Note the Diverſity ; For this diſproves the 
Writ in Fact, whereas the other does not diſprove it but only in Lav. 
NM. nm f „ ðͤ v 
12. A Man ought to plead that the Biſbop is tranſlated to another 
Biſhoprick after the laſt Continuance, if it be nor pleaded at the firit 4p- 
pearance. But in Writ by a Feme the Defendant ſball ſay that ſhe u 
Covert of Baron the Day of the Writ purchaſed. Thel. Dig. 205. Lib. 14 
deen enn T 
 Gilb. Hiſt. 13. In Dower the Tenant pleaded that he himſelf diſſeiſed A. who ti- 
« bog ans entered the 10th Day of October &c. Neale ſaid that rhe Tenant thould 
and ſays that Tay that he entered atrer the laſt Continuance ; Bur Littleton faid chat 
a Releaſe a Man ſhall ot plead after the laſt Continuance unleſs where a Plea u 
as he con- leaded before, whereas here is nothing bur an Imparlance ; But Brook: 
eels my lags, tamen vere inde, for it feems the Imparlance is a perfect Con- 
thonen tinuance; bur he that comes at the firſt Day and pleads Entry pending 
8 =>} CO ENT CO che 
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the Writ, this cannot be pleaded atter the laft Continuance. Br. Con- there hes ; 
tinuance &c. pl. 31. cices 15 E. 4. 4. Pe EE ORR 8 


between; becauſe there is no Continaance of a former Plea pleaded, and by tlie Libertas loquendi 
the Defendant has Time given him to plead what makes moſt for his Advantage. —-But if the 
Men be only abateable as if the Plaintitt be mage a Knight, or the Plaintiff being Feme Sole takes a 
[luchand, it muſt be pleaded after the laſt Cominuance; for otherwiſe he depends on his firſt Plea, 
and waves the Benefit of his new Matter; but it cannot be pleaded between the Day at Nif Prius 
and the Day in Bank, becauſe there has been "Trial in the ſame Cauſe betore. Gilh. Hiſt. of C. B. 
ance, 84.— — hut if the Leſſor of the Plaintiti dies this can't be Puis Darrein Continuance, becauſe 


. 


che Right is ſuppoſed in rhe Leſſee. Ibid. 


f the * 5 Ce | | 
laſt 14. In Treſpaſs the Defendant pleaded Not Guilty, and fo to Iſſue, Traverſe 
R. 2. and Day given till another Term, and Meſne between theſe, the Plaintiff er Xe. 3 
releaſed to the Defendant &c. and at the Day other Continuance was ? 
dant taken, at which Day the Defendant ſaid that the Plaintiff by the Deed 
je laſt | bearing Date before the laſt Continuance, and primo deliberat* to him after 
4 H. | the laſt Contintance releaſed to him &c. and the Plaintiff” ſaid that tbe 
7 Delivery was when it bore Date, A bſque hoc that it was deliver d after the 
Con- laft Continuance; And per tot Cur. the Plaintiff ſhall be barred by 
H. 6, Confeſſion of the Releaſe atter the Action brought, and after the Treſ- 
3 paſs done; But per Cur. the Plaintiſf might have ſaid that be did not de- 
ng the liver the Deed after the laſt Continuance without ſaying more. Br. Nega- 
Part tiva, pl. 43. cites 16 E 4.5. | | 5 2 
of the | 15. In Dot the Deſendant cannot ſay that the Plaintiff has received 
r that Parcel ot the Debt pending the Writ, without ſaying after the laſt Con- 
ntiul. nuance. Thel. Dig. 205 Lib. 14. cap. 3. S. 11. cites Trin. 5 H. 1. 
4. and fol. ultimo. „ ko. 1 . 
16. In Action on the Caſe by 2 Adminiſtrators for Money lent, the 8. C. cited 
Vefault Defendant pleaded the Releaſe of one generally after Imparlance by Actio Arg. 2 
, the aon, and did not plead it after the laſt Continuance as he might; it being ee (K) 
a the made ſince the Action brought, and therefore the Plaintiff demurred 3pl, 29. 
Min. The Court held that the Plea thould have been after the laſt Continu= 
Z With ance, and the not pleading ſo loſes all the Benefit of the Releaſe, and 
/1thout Jodgmen tor the Plaintiff, 3 Keb. 397. pl. 99. Mich. 26 Car. 2. B. 
> 3 but . Alderſon and Dowly v. Miller. F) 
: xg, 17. In Replevin againſt 4, the Defendants confeſs the Taking, but plead The Re- 
all an- 


erctore ſaying before the Writ brought or pending the Writ, or after the laſt Conti- ow 2. 
belore. nuance; the Plaintiff replied, that he had declared againſt them in Mich. it may be 

5 Term, 1 Will. Modo & Forma prædict“ and that they imparled till Hill. collected 
ending Term following, and ſo ſet forth Continaances till Paſch. and Trin. Terms, by 7 * 
unt ini and demanded Judgment if the Defendants fhall be admitted to plead this hes of ths 
__ Releaſe after an Imparlance ; and upon Demurrer it was inſiſted for the Rooks there 
Ver 


yves the 
n Law. 


ſtould have pleaded, that it was made after the laſt Continuance which F Thins” 


another to be true, if it had been atter Iſſue joined, for there is no occaſion of pending the 
arit Ab- Continuances beſore. The Court, viz. Powell and Rookby on this Ae TT, 5 
fe $45 firſt Argument were of Opinion that the Plea was good, and gave june =. 
Lib. 14 Judgment tor the Plainritt, Niſi &c. But the Caſe was argued again mis} te 
the tame Term, and in Mich. Term, and ordered to be argued again, p!eaded in 

ho ti but no judgment is on the Roll, 2 Lutw. 1174. Trin. 2 W. and M. of the 

t thould a 5 Action, or 

1 in B. R. Rainbow v. Worrall. Tt 2 e e ee 
Aid chat | WHICD proves 
al e that the | 
Plea d Writ is abated and not abateable only thereby, it may be pleaded nctwithRhanding a Continuance after the 


© Brooke 
ect Con- 


hing happer.ed, ard need not le ple aced that it <vas after the laſt Continuance &c. hut then it ſeems by 
the Opinion of“ Jennor Prothobatory of C. B. that in ſuch Caſes the Pleading ought to be that ſuch 


pending | a Thing happened pending the Writ; for in the 26th. H. 8. 3. he ſays that in Præcipe quod reddat 
the 


if the Demandant enters before they are at Iſſue, and the Tenant pleads this entry in abatement, he 
ought to ſay that the Demandant cutred pending the Writ ; but if they are at Iſſue and then the 
. | 5 Demand. 
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mean Time 


reverſe the Outlawry, and then may plead after the laſt Continuance. 
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Demandant enters, the Tenant ſhall ſay that he entered after the laſt Continuance and not pending 
the Writ; But ſays that the Reporter makes a Quære of it, and ſays that the 21 H. 6. is otherwiſe, 
but Serjeant Lutw ich ſays that upon ſearch throughout the Year of 21 H. 6. no ſuch Thing is to be 
found there but rather the Contrary; for in 21 6. 48, 49. & 50. the Feme Tenant by Re ſceipt 
pleaded the Entry of the Demandant pending the Writ and nothing more, and the Plea upon Debate 
was allowed to be good; and ſays that Brook in his Abrid ment of the ſame Book Tit. Brief, pl. 2. 
proves the Diverſity there taken by Jennor, with a Nota Diverſitatem. But fays that in the Prin- 
cipal Caſe here of Rainbow v. Worrall, it is not ſaid that the Releaſe was made either before the 
W rit purchaced or pending the Writ or after the laſt Continuance. - 
* See (K) pl. 29. e | DOTY DE 


5 Mod. 11. 18, Debt upon a Feen, was Þroug bt in Trinity Term, the Defendant 
Green 5. imparled to Michaelmas Term, and then pleaded in Par, that the Plaintiff 
829 die lunæ pro. poſt feſtum Sancti Martini was outlawed ; and upon De. 


to go over murrer to this Plea it was objected, that all Matters which happen af. 


to the next ter the Action brought, and which go in Diſcharge thereof, ought to 
Term be- be pleaded Puis Darrein Continuance; but adjudged, this is like a 


8 Judgment confeſſed by an Executor after an Action brought which is 


Action, the never pleaded, Puis Darrein Continuance, and in theſe Caſes the Time 


Plaintift 7 the Outlawry and Fudgment appear in themſelves. 1 Salk. 178. pl. 3. 


may in the 


ich. 6 W. and M. in B. R. Moor v. Green. 


For more of Continuance and Diſcontinuance, in General, See db, 
jornment, Amendment, Appeal (N) Dekault. Error, Eſſon, 
Protection, and other Proper Titles. 3 FE PI 


Contract and Agreement. 
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(A) What is, and the Effect thereof. 


1. Contract is an Agreement entered into by ſeveral Perſons, in- 
ducing an Obligation by it's own Nature, and the Obligations 
ariſing from Contracts are divided and diſtinguiſbed according as they 
are perfected, either by the ſole Conſent of the Contracters, or by the 
Intervention or Tradition of Things, or laſtly by Word or Writing, 
and are either ex Re, from a Thing done; ex Ferbis, from Words; ex 
Titeris, from Writing; ex Cinſenſs, from Conſent. But as all Obliga- 
tions cannot be bound up under general and regular Names of Con- 
tracts, the Law allows ſome Obligations to paſs under the Name of 
Quaſi Contrattus, becauſe they have ſome reſemblance and are of the 
Nature of Contracts. 55 
2. It A. ſells a Horſe to B. for 10 JI. and has no Horſe, yet A. {hall 
have an Action of Debt for it; but if A. has a Horſe, B. may take it, 
and fo it may be a perfect Contract, and yer there is not quid pro qu. 
Br. Contracts. pl. 17. cites 34. H. 6. 8. | 5 


pl. 90. cites 


1 Leaſe for Tears rendriag Rent is a Contract. Br. Contract. pl. 43: 
it as admitted. 7 H. 7. 4. My 


Ibid. 11. b. 4. An Agreement concerning Ys res Things is a mutual Aſſent of the 
arg. S. F. Parties, and og ht to be perfect, full and complear ; for when it concern 


Perſonal Things *cis the mutual Conſent ot the Parties, and ought p 
-j ; 


1 IF " _ * 
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be executed with a Recompence, or el ſe to be fo certain as to give an Action 
or other Remedy tor a Recompence, otherwiſe it is a naked Communi— 


. 


0 2 without Eflect. Pl. C. F. a. Hill. 4 E. 6. in Caſe of Reniger v. 
ae Fogaſla. 1 5 | 3 | | | SS Oo 
%y - Recital of * Whereas he was poſſeſſed of certain Land, he aſſigned * S P. De- 
he the ſame &c. amounts to an Agreement. Le. 122. pl. 164. Trin. 30 2 4 
Eliz. B. R. Severn v. Clark. 98 Ns gs EY 
| | | | | Ly 8. Car. 2. 
oc. Hollis v. Carr. So Exception in a Leaſe amoun 1 
ant „„ Pk 2 Oreemns” Te. 119. pl. 150, 
6 6. If one have Wares purpoſing to ſell them, and another deſiring to 
af. buy them, {ſaith unto him ds not ſell them away but tarry till ſuch a Day 
to and Iwill pay you then for them, this is a good Promiſe and Conſidera- 
e a tion, for by this he is hindred in the Interim from the Sale of them. 
1 18 Per Doderidge J. 3 Bulſt. yo, Trin. 13 Jac. B. R. in Caſe of Copper ; 
ime 33 EE ng VVV 
3 J. If 1 ſay the Price of a Cow is 41. and you ſay you will give me 4 J. 
and do not pay me preſently, you may not have her afterwards except! 
will; for it is no Contract ; Bur if you go preſently to telling your Mo- 
ney, it I ſell her to another you ſhall have your Action of the Caſe againit 
95. me. Noy's Max. 87. 5 „ 5 
at 8. A forced Agreement of the Party is accounted to be 20 Agreement, 
vill and theretere the Court will not compel him that did thus agree to per- 
torm his Agreement; (22 Car. 1. B. R.) tor the Law abhors all Force 
and Violence. L. P. R. 48. DR * 
5 9. Agreement of Parties cannot prevent a Court of Equity of its Furiſe 
2 dition ; As in Caſe of a Mortgage it cannot be agreed that this Court 
| | ſhall not give Relief. Arg. Chan, Cafes 141. Mich. 21 Car. 2. in the 
Cale of Fry v. Porter 3 F 
10. Delivery in Conſideration of being paid the Value, is a Sale. 1 Salk 
25. pl. 11. Trin. 2 Annæ B. R. in the Caſe of Herbert v. Borſto Ww. 
11. If rwo Men ſubmit to the Award of a third Perſon they two do 
alſo thereby promiſe expreſsly to abide by their Determination, for agree- 
1 ing to refer is a Promiſe in itſelf. 6 Mod. 35. per Holt Ch. J. Mich. 2 
Anne B. R. in Cafe of Squire v. G revell. . 
atious  Gond or not in be of the Contra See tit. Deaf 
the | (B) Good or not in Reſpedt of the Contractor. Dank, Jeaf, 
by the 1 8 - | : | | FER Ind. | 
ay * TH 8 of an Ixfant is void, Br. Contract, pl. 34. cites 39 Sec Tit, En- 
. | of 2. Se | ; | os | wk ant. | 
boy 2. Ho the Contract of a Feme Covert is void. Br. Contract, pl. 34. But in what 
| 2 cites 19 H. 6. 9. 5 5 op SE Cao the 
Of rhe ſhall be liable. See Tit. Baron and Feme (E. a) (E. a. 4) And ſee Tit. Feme ſole Wee 
. ſhall 5. Agreement made with an Infant is not binding, becauſe Ex parte 
rake it, and Remedies not mutual. MS. Tab, Jan, 19. 17/10. Conway v. Shrimp- 
ro gu "ys BE, 5 | V 
pl. 43 — 
6 N (C) Good 
t of the 
once rns 
20 gNt te 
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(C) Good or not, in reſpect of the Contract, and the 


Manner of it. 


1. Arxol or Promiſe to pay 10 J. without Quid pro quo, does not make x 
Contract; for it is only Nudum Pactum unde non oritur Actio. 
Br. Contract, pl. 34 cites 9 H. 5. 14.1 N 
2. Note, that a Contract may commence by Condition. Br. Contract, 
pl. 1. cites 33 H. 6. 443. | T2 On — 0 
3. As it there is a Bargain between two, that F one ſhall deliver ten. 
ty Chths to another, that then he ſhall pay to him 20 l. Ibid. 
4 In Treſpaſs the Defendant ſaid, that a Bargain was had between 
them at D. that the Defendant ſhould go to F. and ſee the Corn of the Plain. 
tiff, and if he liked it upon the View, and would give to the Plaintiſi 40 
Pence for every Acre, that he ſhould have it, by which he went and view d 
the Land, and was pleaſed with it, and took it, which is the ſame 
Treſpaſs; and per Littleton, Choke, and Brian Juſtices, it is no Plea, 
becauſe he did not ſhew that he had paid; But contra if a Day of Payment 
Hall been agreed; For if a Man cheapens Wares at a Price certain, and 
the Vendor agrees to the Price, this is no Bargain, nor ſhall he take 
the Wares if he does not firſt pay, or has a Day of Payment given; 
and as to the Notice to be given to the Vendor here, Brooke tays it 
ſeems ro him, that when he took the Corn it is Notice in itſelf that 
he was pleaſed with the Corn. Br. Contract, pl. 25. cites 17 E. 4. 1. 
5. If a Man ſes Stuff for 40 1. and delivers the Stutt, and no Money is 
paid, nor Day appointed, yet it is a good Contract, and the other jhall 
have Action of Debt, and Warranty of the Stuff is good. Br. Contract, 
6. If a Man buys a Horſe of F. M. for his Ox, there each may tal. 
the Thing, viz. the one the Ox, and the other the Horſe ; Per Yaxeley, 
j 8 
J. It was agreed, that a Bargain for 10/. to be paid ſuch a Day is 
good. - Br. Conrad . // ᷣ 5 
8. And chat a Mau may ſell his Stuff tor 10 l. upon Condition that be 
ſpall re-have it when he comes to Pauls, and by the Performance &c. the 
og OE Ewe my TS 
9. And per Brudnel Ch. J. if a Man ſells his Horſe for 10 J. and «c- 
cepts 1 d. in Earneſt, it is a good Contract, and the Vendee ſhall have 
the Horſe, and the other ſhall have an Action for his Money, Ibid. 
10. A. ſells a Horſe to B. oz Condition to pay 40 5. for him at Chriſt- 
mas, and delivers him to B. Afterwards, betore Chriſtmas, A. re-/ells 
to C. Ar Chriſtmas B. pays not the 40 8. ſo that A. re-/u/es the Horſe, 
C. never ſhall have him; For at the Time of the ſecond Contract A. had 
no Intereſt nor Property, nor Poſſeſſion of him, nor any. Thing but 
Condition, which cannot enable A. to contract for the Property and the 
Poſſeſſion, and ſo the ſecond Contract is merely void; Arg. Pl. C. 432. 
b. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. „ 
11. In Contracts every Thing requiſite ought to concar, as the Conſidera- 
tion of the one Side, and the Promiſe or Sale ot the other Side; Per Pe- 


riam J. Godb. 31. in pl. 40. 27 Eliz. C. B. 


12. The Defendant ſold a Commiſſioner's Flace in the King's Troops fer 
400 J. to the Plaintiff, who after he had enjoyed the Place 3 Nears was 
turued ont, and another put in his Room, and, as the Bill ſuppoſed, by 
the Defendant's Means or Procurement, without any Fault of the 
Plaintitl, which was not proved. It was inſiſted en by the Defencants 

| Coun- 
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Counſel, that this is not a Cauſe proper for the Curt to relieve; a Contract 0 

of this Nature being a Bargain tor a Place or Ottice of publick Truſt 1 

and Concern, VIZ. to take Muſters, and though being concerned in mi- I 
) licary Affairs is out of the Statute, yet the King may be abuſed, and 9 
falſe Muſters allowed. Lord Chancellor ſaid, he withed a Law ME 66 

that ſuch Bargains might not be, they oceajoning Deceir to the King 1 

&c. bur ſeeing the King hath not dilallowed them, the Plaintiff ſhall 9 

ea not loſe his Money, and therefore what the Defendant hath received he 1 
tio. (ball f epay. 2 Chan, Caſes 82, 33, Hill. 33 & 34 Car. 2. Conyers v. Ha- 1 
mond. 1 

48 13. A Sum vaſtly exceeding the Allowance per Hat. 21 Fac. I. cap. 1. il | 
15 12 Car. 2. cap. 13. of 5 s. per Cent. Biocage was promiſed by a third Per- 1 
ven- n, who was really to pay it, and neither the Borrower was to pay, or 6. 
the Lender to feceive the Money, and this was held not within the bl 
76en Statutes aforeſaid, Carth. 251, Mich. 4 W. & M. in B. R. Bartlett v. 4 
UN eee, Ig a es | 1 9 
7 10 14. If a Scrivener contracts for more than 58. for procuring the Loan | | 
Wd of 100 J ſuch Contra? is void; Per Holt Ch. J. Carth. 252. Mich. 4 W. al 
ſame & M. in B. R. in Caſe of Bartlett v. Vinor. . il 
Plea 1. Every Contratt made tor or concerning any Thing prohibited, and 0 

Neft made unlawtul by any Statute is void, thongh the Statute itſelſ does not hl 
and mention that it thall be void, bur only inthets a Penalty on the Offender ; 1 
take becauſe a Penalty implies a Prohibition, though there are no prohibito—- N wil | 
I xy Words in the Statute; as in the Caſe of $iony, and of Contract tor Mil 
7s it more than 5 g. for Loan of 100 ¼. Per Holt Ch. J. Carth. 252. Mich. Nh 
chat 4 W. & M. in B. R. in Caſe of Bartlett v. Vinor. : 5 5 i 
5 16. It was moved in Arreſt of Judgment in an Action brought upon this Wil | 
ney is Promiſe, viz. If you will procure 15000 d. to be paid into the Exchequer upon 1M 
all WR e Aid of 12 d. in the Ponnd, in any Naine, or in the Name of ſuch Per- 1 
tract, ſon as T ſhall direct, [ 20 4% Live ou Go) J. and inſiſted that this was Bro- 1 
age, and a Promiſe againſt Law ; but the Court declared, that no- | 
fab | thing appears in the Declaration againſt Law ; for the Borrower does 1 
celey, not pay Brokage, nor the Lender receive ir, but the Conlideration is 70 
_* MF wholly between Perſons not intereſted in the Money. Skin. 322. Mich. nn 
Day is 2 W. & M. in B. R. Bartlett v. Vinor. „„ 5 | io 
2 17. The Law knows of no Coutract but what are good or bad at the AT 
hat be | Tims of the Contract made, and not to be one or other according to a 9 
-c. the ſubſequent Contingency; Per Cur, 10 Mod. 67, Mich. 10 Ann. B. R. in il 
S Caſe of Farle v. Peale. - 5 35 . F 5 bl 
nd oe. WR 213 D. ordered C. 2 Broker to ſell Sooo l. S. S. Stock upon the 18th of Upon a Re- 4 
have March, 1119-20. Upon the 19th (being Saturday) in the Morning C. hearing be- of 
LEE zold D. that he had ſold the ſaid 5000 l. Stock 20 . at 200 J. per Cent. 9 1 
Cbriſt- D. Went ro T. and asked him if he had boughr che ſaid 5000 J. Stock burt Was 
re-ſells | Of C. who told him he had nit bought the Stock, and thereupon D. went of Opinion, 1 
» Horſe, to C. and informed him what T. ſaid, and then C. ſaid it was a Mif- that it was in 
4 bad take, and he had ſold 1000 1. Part thereof to A. and the 4500 1. Reſi- ponent 1 
ag but i due to B. to be transferred the Wedneſday following, and ſhewed P. his and that . FY 
nd the Book, wherein he had made an Entry thereof. The Stock riſing very the Sale, if wi 
C. 432. much every Day from the ſaid 18th March, and C. having prevaricated 580 612 Bi 
| with D. and given him a wrong Name of the Purchaſor of the Stock, be- Rk Fg IN 1 
nſidera- gan to ſuſpect that C. had not ſold the Stock upon the ſaid 18th of March, taken Exrn- wn 
Per Pe- but meant to take the Advantage of the Riſe to his own Benefit, and refuſed eſt; for it N 
0 transfer the Stock upon the Wedneſday as required by C. and there- U Deen de- Wi 
oo fr upon C. preſied him extremely to transfer the, Stock, affirming, if it eee [il 
7's Was vere not done his Credit would be blown up in Exchange-Alley, and ſuch a Bar- bill 
ſed, by he ſhould be ruin'd, and begg'd to have the Matter reierr d, and to have gain is with- \ il 
ot the a Meeting together, and bring each of them a Friend in order to ſettle R le Bt 114 
end ant? the Matters between them; aud at that Meeting it was agreed, that D Frag ard 1 
Coun- | 5 | | 2 | | {could beiny with- | 
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and the Pro- bn Which the Stock was delivered, being the Friday following, and upon this 


_ Plaintiff ac- then C. broug Þt a Bill to have back his Depot, and D. brought a Crus. 


cree, and it kept the Stock for himſelf, and not ſuld it at 200 1. per Ceut. as pretended 


more than was, and not ſo within the Statute which prohibits Brokers trom buying 
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out Earneſt, ſhould transfer the 5. Stock to ſuch Perſons as C. ſhould appoint, up 
wr Pactum: 1 AY MEAT of loco. being at the Rate ol 209 I. per Cent but then C. 
that the De- Hboltlil depoſit 4000 1. in Exchequer Orders, in the Hands of J. F. ang 
cree ſhould V. R. as a Pledge and Security for P. in Caſe the Arbitrators then cfoſcn 
have been to ſhould make an Award for D. that C. did not ell the Stock poi the [id 1875 


account for % SEP. i 8 1 | | ' 
this 4606.1, of March, to anſwer the Riſe of Stock to D. between that Day and the Day 


duce of it; Agreement D. did transfer the Stock for 10000 .. and C. made the De. 
bur as the pit. After this one of the Arbitrators died before any Award made, und 


quieſces un- 


der the De. Bull to have the Depoſit delivered over to him, upon a Suggeſtion that C. bag 
is re heard It appeared upon the Pleading and Proofs in the Cauſe, that C. did wy 
keys hoc ſell the 10001. Stcck to A. nor the 4000 l. Stock ro B. though entered in 
Defendant, his Books, but the whole 50201. Stock, or the greateſt Part thereof, | 
the Court he did retain to himſelf %;; 8 „ 
can do no per Macclesfield C. a Broker, or a Perſon acting as a Broker, (as C. 
8 Stock tor themſelves) cannot retain the Stock to himſelf, which his Princi. 
lect Cates in pal has ordered him to ſell, tor that is to make the ſame Perſon both 
Chancery in Buyer and Seller. The Broker is intitled by his Principal to fell the 
wg Kings Stock to the beſt Advantage, and if the Broker thould be allowed to be 
$ G Buyer, in ſuch a Caſe, can it be ſuppoſed that he will have as great a 
Regard to the Intereſt of his Principal, as to his own particular Intereſt 
and Gain? This would be a great Inlet to Fraud, and a ſtrong Tempta- 
tion to a Breach of Truſt, and ought not to be allowed; and alchough in 
the preſent Caſe D. did agree to the pretended Sale of the 5000 1. Stock, 
at 200 l. per Cent. upon the Information of C. that the Stock was old 
at that Price, yet that ſubſequent Conſent, founded upon a Miſrepreſenta- 
tion, ſhall not bind in Favour of the Broker who had deceived him, and 
when in reality there was no Sale at all, but the Broker kept the Stock 
tor himſelt, upon a Proſpect of the Riſe of Stock, and though the Bro- 
ker might be bound to take the Stock at the Price he informed the 
Principal the Stock was ſold at, yet it does not follow that the Princi- 
pal thall be bound by his Conſent which was founded upon a Fraud and 
Deceit in the Broker, A Broker cannot retain the Stock which his Prin— 
cipal orders him to fell, unleſs he expreſsly acquaints his Principal 
therewith, and he gives his Conſent thereto ; for then it is not a Sal: 
from the Broker to himſelf, but he buys it of his Principal himſelf, 
| which he may as well do as ot any other Man. Decreed the Depolic 
to be delivered ro D. with Coſts. MS. Rep. Mich. 11 Geo, Crull v. 
Dodſon, & e contra, VVV „„ 
N. B. This Decree was re-heard, July 8. 17125, before King C. pot 
Term. Trin. 11 Geo. and the Decree affirmed. 3 


(D) Agreement neceſſary to the veſting of Things. 
In what Caſes. = 


1. * HERE an Eſtate is given to one by a lawful Act, it ſhall be 
adjudged in the Party before Agreement until it be diſagree! 
to. Arg. 2 Leon. pl. 97. Trin. 28 Eliz. B. R. 


2. J. 
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Contract and A greement. 
2. Aſſump/it, and declares that the Detendant Die Maii, Anno Dom. Litt. Rep. 

1625, 4% Cons leration that the Plaintiff would permit the Defendant to re- 61. §. C. in 

enter into a Meſſu nge and Croft in Which the Detendant had dwelt he. oem Vers 


| "yg | | bis. 
tore, promiſed to pay to him 30 v. yearly auring the Time that he enjoyed 
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it, and that he permiſit ipſum reintrare, and he enjoyed it a Year and 


half, which ended ar Mich. 1625, and becauſe he would not pay 45s. 
he &. Upon Non Affumplit it was found for the Plaintif It Was 
moved in Arreſt ot Judgmear, that the Aſfumpſit being to pay 30 8. An- 
nuatim, betore the Year be determined nothing is due, and the Plain- 
tilf cannot divide the Rent, and cited 5 R. 2. Annuity 21. Debitum 
Tudex non ſeperat. Then when it does not appear that the Action lies 


lor the 15 8. tor the halt Year, and the Jury aſſeſſed Damages intirely, 


it is void, as 10 Rep. 130. Osborne's Cale; and it appears, that by 


| his Conipuration of Time, it is not a Year and a half from the Time 


of the Aſſumpſit made. Richardſon ſaid, that it is not Secundum 
Ratam, for then he might divide the Rent, and no Day is limited for 
the Payment of it; for if a Leaſe be made for two Years, or at Will, 


; F N at Michaelmas 308. and the Leaſe is determined after 


alf of the Year, although it be by the Leſſee himſelf, he cannot pay 


any Rent; But Yelverton ſaid, that that is not a Rent, but a collateral 


Sum, and Debt does not lie for it; and in the Declaration it is ſaid, 
Quod permiſit ipſum reintrare, and does not ſay at what Time, which 
was naught by all, but Hutton,; and it ought to be alſo, that he did 

De Facto re-enter. And per Hutton, if it had been ſaid, fo long as you 


| ſhall occupy the Land, you ſhall pay angually &c. that he may demand 


halt of the Year, but the whole Court againſt him, and Judgment was 


ſtay'd. Hetl. 53. Mich. 3 Car. C. B. Wentworth v. Abraham. 


3. Upon an Aſſig nment of a Fudgment, the Judgment immediately 
veſts in the Aſſignee before his Acceptance of it; Arg. cites Butler v. Ba- 


* ker. And. 348. Poph. 87. | 3 Rep. 2 10 Mod. 189, 190. Mich. 12 
Ann. B. R. in Caſe of Turner v. Goodwin. | e 


4. A. ſent Goods out of the Country to B. and B. apprehenſive that he 
ſhould ſoon be a Bankrupt, delivers a Quantity of Goods, moſtly the ſame, 
to C. for the Uſe of A. but before A's Acceptance B. became Bankrupt, 
Reſolved, by, the Judges of B. R. on a Reference to them by Parker 
Ch. J. before whom the Caſe was tried, that the Property of the Goods 
were ſo veſted in A. by the Delivery of the Goods to C. for the Uſe of 
A. that they were not ſubject to the Diſpoſal of the Commiſſioners of 
Bankruptcy. 10 Mod. 432. Mich. 5 Geo. 1. B. R. Atkins v. Berwick, 


— 


(E) Conſtruction and Extent thereof. 


1. NX THERE there is a Bargain between E. and A. for 101. that E. So ii the 


ſhall inſrutt A. in ſuch a Science, and the Money is not paid, Money 
and A. dies within three Weeks, E. ſhall not have an Action for the 10 l. 7 
For the Cauſe is ceaſed. Br. Contract, pl. 12. cites 21 E. 3. 11. 4 


RE . 3 . LESS would not 
lie to inforce E. to repay the Money. Ibid. — Br. Dette, pl. 84. cites S. C. 


2. He who ſells Trees is not bound to ſuffer the other to take them if 
he does not pay the Money. Br. Contract, pl. 26. cites 18 E. 4. . 

3. It In Horſe to you for 20 1. you ſhall not have the Horſe if you. 
do not pay the Money preſently ; tor, though I am content that you ſhall 
ave him ior 201. yer it it 1s not paid preſently, but another comes and 
gives me 20 J. for him and I accept 5 there the ſecond ſhall have it and 

5 6 not 


0 


paid, Action 
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not the firſt who did not pay me; Per Carell Serjeant, which Firth, |, 
and Brudnel Ch. J. agreed, Br. Contract, pl. 15. cites 14 H. 8. 1g, © 
4. But if a future Day of Payment be agreed, then it is a good Batęain 
and the Vendee has Poſſeiſion immediately, and the Vendor thall hate 
Action at the Day; Per Fitzh. Ibid. 3 . 
5. But if you are in the Market and offer me a Piece of Cloth for 205. 
and I agree, and as I am telling the Money another comes and gives you 29; 
| for it, and you agree, yet [ ſhall have the Cloth, tor there is no Default 
in me; Per Brooke J. which Pollard J. agreed. Ibid. 
6. But if I depart, and before my Return you fell the Cloth to another. 
there J ſhall not have the Cloth, becauſe I did nor pay preſently, nor 10 
Day of Payment was given between us; Per Brooke J. which bol. 
lard J. agreed; But otherwiſe it ſeems, if Vendor had agreed to ftay til 
the Vendee had fetched the Money from his Houſe. Ibid. 
nm. But if the Vendor and Vendee are agreed tor 20 8. and the Vendor deli. 
vers the Clith to the Vendee, and he accepts it, there this a pertec: Bar. 
gain, and fo ſee a Diverſity between a perſfed Bargain and a Communicg. 
_ tion; Per Brooke J. Br. Contract, pl. 15. cites 14 H. 8. 19, 
8. But Sale of Stuff for ſo much as F. NM. ſhall arbitrate is a good Con- 
tract if he arbitrares what &c, and if he will not arbitrate any Sum 
then the Bargain is void; Per Pollard, to which Brudnel Ch. J. agreed, 
and by him if F. M. was preſent and would not ſay, the Bargain is Void, 
bur if he be abſent the Bargain is good till J. N. refuſes to ſay what ſhall 
be paid, and the Party fhall have reaſonable Time to move J. N. what he 
| ſhall ſay &c. having Regard to the Diftance of rhe Place where he 
„„ „% S:: TTY „ 
9. And a Man may ſell his Stuff for 10 1. upon Condition that he ſhall + 
Have it again when he comes to Paul's, and by the Performance &c. the 
Bargain thall be void; Per Pollard. Ibid. Nay pM FH wage 
10. And if a Man ſells his Horſe for 10 J. and accepts 1 d. in Farnf, 
it is a gocd Contract, and the Vendee ſhall have the Horſe, and the 
other ſhall have an Action for his Money; Per Brudnel Ch. J. Ibid. 
I. In every Agreement made between Parties the Intent is the chief 
Thing to be conſidered, and if, by the Act of God, or by any other 
Means not arifing from the Party himſelf, the Agreement cannot be pertorm- 
ed according to the Fords, yet the Party ſhall perform it as near the Intent 
as may be. Pl. C. 290. b. Arg. Trin. 7 Eliz. in Caſe of Chapman v. 
. re ak wn, 5 
12. A Contract may be void in Part and good in Part. Arg. Pl. C. 
433. a. Paſch. 15 Eliz. in Caſe of Smith v. Stapleton. ; 
13. Ita Manretains a Servant generally, without expreſſing any Time, 
the Law ſhall conſtrue it to be for a Tear, becauſe ſuch Retainer is accord- | 
ing to Law. Co. Litt. 42. b. hs )J) 
14. In all Contracts he that ſpeaketh ob/curely or ambiguouſly is ſaid to 
ſpeak at his own Peril, and ſuch Speeches are to be taten ſtrongly again 
„ himſelf. Noy's Maxims, 91. | 97 V 
And ſee Sid. 15. B. agreed zo give A. 25. per Seame for all the Bark of the Wood which 


77 N A, jbould cut, and B. promiſed to have Articles ready ſuch a Day containing l 
8 © the Agreement, aud a, Bond for Performance; but no Sum was mentioned, ( 
it had been Mor to whom, and therefore it was argued, that the Agreement was void; 
on Demur- But, per Cur. B. the Detendant ought to have given a Bond, and ch: Wi ( 
rer, or ſpeci- Sum may be reduced to Certainty according to the Value of the Bark, 5 
* in. and ſhould not have pleaded Non aſſumpſit. See Keb. 7)6, pl. 15. Mich. t 
an been I 16. Car. 2. B. R. Paltry v. Plees. | 0 


16. All Agreements muſt be conſtrued ſecundam SubjefFam Materiam, it 
the Matter will bear it, and in moſt Caſes are governed by the Intention of 
the Parties and not to work a Wrong ; and therefore if Tenant in Tail 
makes a Leaſe for Lite, it ſhall be taken for his own Life; and yet it 
betore. the Statute of Entails he made ſuch a Leaſe, he being then Tenant 


in 


| Time. 52. Mich. 11 Geo, Clerke v. Jackſon. ' 
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— 


* 


in Fee ſimple, it had been an Eftate during the Lit 


e of the Leſſee; but 


when the Statute had made it unlaiytul tor him to bind his Heir, then 


the Law conſtrues it to be tor his own Lite, becauſe otherwiſe it would 
work a Wrong. Arg. 2. Mod. 8o, 81. Paſch. 22 Car. 2. C. B. in Caſe 
of Richards v. Sly. cites Co. Litt. 42 Ca. b.] 2 hes 
17. Every Agreement mult have ſome reaſonable Conſtruction, which 
may be conſiſtent with the Intent of the Parties. 2 Vent. 218, Hill. 2 & 
3 W. & NI. in C. B. Target v. Floyd. 

18. If a Man ſe/ls 2 Horſes for 20). one is his own and the other a 
S$tranger's Horſe, if the one be defeated he thall have an Action tor all the 
zol. becauſe it is an entire Contract. Per Doderidge J. 3 Bulſ. 232. 


cires Br. Cafes 9. pl. 52.—W here a Man's Contract has ſubjected him 


only to one Action, it cannot be divided ſo as to ſubject him to two. 
1 Salk. 65. pl. 2. Mich. 10 W. 3. B. R. Hawkins v. Cardee. 


19. The Conſtruction of Marriage Articles, where there appears to be 


an Intent that Lands foall be ſettled upon the Iſſue of that Marriage, is to 


make the Father Tenant for Lite, Remainder to the firſt and every o- 


ther Son of A. in Tail Male, MS. Tab. March 6, 1726. Martin v. Martin. 
20. A. before Marriage, ſettled zool. a Tear on M his Wife, in Bar of 
Dower and Thirds, and what ſhe might claim by the Cuſtom, but not to ex- 
tend to Honufhold Goods, At the Time of the Settlement the Husband 
das under a Contract with the Commiſſioners of the Navy to take Care of 
ewounded Sailors, where he had great Duantities of Goods for that Purpoſe. 

Ld. C. King decreed tor a Share of choſe Goods; But on Appeal to the 


Lords this Decree was reverſed. Sel. Caſes in Chan. in Ld. King's 


21, Marriage Articles recite, that Lands covenanted to be ſettled 
were 500 |. per Ann. but there was uo expreſs Covenant that they were ſo, 


vet decreed that zhe Deficiencies ſhould be made up out of other Lands. 
MS. Tab. March 14th 11928. Gleg v. Gleg. e are hes 


22. Contracts are to be judged according to the Law of the Place 


where ſuch Contracts are made. MS. Tab May 23d 1728. Vork-Build- 


— 


(F) Perſeimiante. What is; and By whom, When, 
1 and How it muſt be. 


1. bs a Man ſells a Leaſe of Land, and certain Cloths for 10). the 


I 
Contract is intire, and it cannot be ſevered. Br. Contract, pl. 

/ ⅛ a rr 5 
| 2. And if the one of them was by defeaſible Title, yet the Vendor ſhall 

2 the intire Sum, though the one Part was deveſted from the Ven- 
3. The Law is, that no Contract ſhall be apportioned; per Curiam, 
Owen 10. cites Bendl. 14 H. 79. 3 FE 

4 Agreements may be ſaid performed when the Intent is performed, 
though it be not according to the Words, Pl. C. 291. a. b. in Cafe of Chap- 
man v. Dalton. . | fit 


Performance is according to the Words, but not according to the Intent. 291. b. Ibid. 


For Con- 
tract cannot 
be ſevered. 
Ibid. cites 
M. 24 H. 8. 


And þo they 


may be ſaid 
not to be 


performed 


where the 
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agreed upon 
" "4.4 Jac. 


Andifthe 5. It a Man comes to a Shop to buy, he ought inffanily to pay, other. 
Price i: vile it is no Contract executed. Per Williams J. Yelv. 125. Paſch. 


and rhen 

th: Buyer | | ; | 6s Dd PIR 

takes the Goods away without Payment or Delivery of the Owner, Treſpaſs or Trover lies, notwich. 
ſtanding the Bargain. Med 137. per Hyde ] cites 21 H. J. 6.— On Contracts for Chattels it 10 


Time is limited for Payment of the Money, it muſt be peid preſently. Mo. 472. Obiter. Ad. 
udged D. 30 pl. 204 6 Mod. 162. Paſch. 3 Ann. per Holt Ch. J. S. P. 


6. A. promiſes B. that if Ve will grant him a Leaſe for 21 Nears at 10 I 
per Ann. that he will give him an Horſe. B. grants a Leaſe for 21 Years 
but to intitle himſelf to the Horte it muſt be at the very Rent of 10 1 
and ſo a Leaſe of 60 Tears would not intitle, though 21 are contained ig 
60. 3 Bulſt. 35. Paſch. 13 Jac. Lea v. Adams. . 

J. A. bids B. do an Errand at York and he will give him 40 8. After, 
wards A. ſays, do this Errand for me at your Houſe, and this ſball ſuffice . 

yet if B. goes not to York, and does his Errand according to that Gr. 
tract on which the Promiſe was grounded, he ſhall never have the 40, 
becauſe he has not purſued the Body of the Contract. Per Coke Ch. ], 
3 Bulf, 36. Paſek. 13 Jac. Lv. Adama ens: 

8. It one contracts to pay another tor any Thing Tantum quantum 
meruit, as for a Quarter's Board, it he will go away 2 or 3 Days after, 
he ſhall pay for the Reſidue. Per Coke Ch. J. 3 Buls. 188. Trin. 14 
Jac. in whe Cale of Corton'y. Wer y 

9. A. promiſes B. 20 1. o Delivery of 20 .®narters of Corn by him; 

B. delivers 10 Quarters, B. thall not have Action on the Cale tor the 

Promiſe betore he has delivered all. Per Crew Ch. J. 3 Bulit, 325, 

Hill. x Car. B. R. in Caſe of Hungerford v. Havilaadd, 

10. The Plaintiff had agreed with two of the Defendants to pave their 

Streets in Putney, and they on the Behalf of the Pariſh agreed to pay hin 

for them, which Agreement was put into Writing, and remains in the Hands 

of the Defendant VN. The Work was done according to the Agreement, 

and it came to 3601. The Plaintiff preferred his Bill in Equity againſt 

them with whom he had agreed, and againſt others of the Parith who 

had agreed with the Undertakers for the Pariſh to pay their Shares; 

And per Curiam the Plaintiff muſt have Relief againit che Undertakets, 

eſpecially in this Caſe, becauſe the written Agreement, which is his E. 

vidence, is in the Hands of one of the Defendants, and the Undertaker 

mult take their Remedy againſt the reſt ot the Pariſh, Hardr. 205. pl. 

5. Mich. 13 Car. 2 in Scacc. Meriel v. Wymonſold & al. 

11. The Manner of performing a Contract is to be guided by Uſage and 

Cuſtom, as if a Taylor is to make a Suit the Cloth muſt be found for 

him, but a Shoemaker is to find Leather to make a Pair of Shoes; Per 

Curiam. Lev. 93. Hill. 14 & 15 Car. 2. B. R. in the Cale of Oles. 

12. Agreement on Marriage by Articles to ſettle 19001, per Ann. 

| e and 1500 J. per Ann. on the Iſſue of the Marriage, the Lands 

ettled on the Iſſue did not hold out to be 1500. per Ann. and great 

Part of that too in Reverſion. The Husband deviſes his Land unſei- 

tled for Payment of his Debts, the Diſpute was between the Creditors 

and Truſtees of the Infant Son and Widow, Per Cur. There is no 

Covenant that the Eſtate ſhall continue of the Value in the Articles, 

nor that it ſhould be of that Value in preſent Poſſeſſion, and therefore tte 

Settlement ought to ſtand, the Articles being ſufficiently performed. 

2 Vern. R. 2/2. pl. 257. Trin. 1692. Whicchurch v. Lady Ann 
Bainton. e 5 1 

I Salk. 112. 13. A; Covenants to transfer Stock on ſuch a Day to B. his Ex 

Collovell ß. ecutors or Aſſignes, B. Covenants that he or they ſhall accept in tht 

"35% * ** uſual Manner upon the ſaid Day, and eodem tempore ſolvent the Money ; 

Detendant pleads no Transterr fo he could not accept; 'twas arguel 

that according, to the. Caſe of Carter v. Taylor adjudged rhe laſt Tom 

Delen- 


les y. 


r Ann, 
Lands 


great | 


unſet- 
editors 
> 18 10 
rticles, 
fore be 
formed. 
y Ann 


his Ex- 
yt in the 
Money; 
8 arguel 
{t Term, 
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Delendant ought to have tendred his Money and demanded a Tranſ- 


terr and Judgment pro Quer', Show, 390. Paſch. 4 W. & M. Smith 


v. Cudworth. th 

14. A. bought of the Defendant all his Corn growing in ſuch a Cloſe 
for 201. before the Reaping; the Detendant in Conſideration A. had 
paid 10 l. in Hand, and promiſed to pay to much more Reſidue &c. 


promiſed to deliver the Corn. Reſolved in this Caſe there needs no 


Averment that he was ready &c. For there is a Promiſe againſt a Pro- 
miſe which gives mutual Remedy, but it it had been fold Proinde the 


Money muſt have been firſt paid, Cumb. 256. Paſch. 6 W. & M. in 
B. R. Mansfield v. Stephen. | 


15. Every Man's Bargain ought to be performed as he intended it; 


when he relies on his Remedy tis but juſt he ſhould be left to it accor- 
ding to his Agreement, but on the contrary there is no Reaſon a Man 
ſhould be torced ro Truſt where he never meant ir. 1 Salk. 171. 172. 
Paſch. 13 W. 3. Thorp v. Thorp. e 


16. It I fell you my Horſe for 10 l. if you will have the Horſe I muit The Proper- 
have the Money, or it you will have Money I muſt have the Horſe. & “ not al- 


Fer Hole Ch. J. 1 Salk. 11. pl. 1. Trin. 2 Ann, ac Niti Prins. Fla gar 
Owner may ſell him to an other. Per North. Ch. J. 2 Mod. 243. in Caſe of Mires v. Solebay. 


16. By Marriage Auticles it was agreed that 60001. in the Hands of Gibb. 127. 


the Truſtees ſhould be laid ut in the Purchaſe of Lands to be ſettled on the > 


Husband for Lite, Remainder to the Wife for Life for her Jointure, Re- 
mainder to the firſt and every other Son ot that Marriage in Tail Male 
ſucceſſively, chargeable with 2000 J. for younrer Children, Remainder to 


_ the Husband in Fee; the Father by the ſame Articles Covenants after his 


Deceaſe to ſettle other Lands upon the Husband and the Heirs Males of his 


C. 


Body, Remainder to the Heirs of the Father. One Point was, the Fa- 


ther of the Husband having made a Settlement of the Lands agreed ro 
be jettled by the Marriage Articles, on the Husband and the Heirs 


Males of his Body, with Remainder to himſelf in Fee if this is a good 
Pertormance of the Agreement, and if the Limitation ought not to 
have been on the Husband for Lite, with Remainder to his firſt, and 

every other Son in Tail Male ſucceſſively in ftrict Settlement. Ld. C. 

King was of Opinion, that the Settlement made by the Father, on the 

the Husband and the Heirs Male of his Body was a good Execution of 
the Agreement; by the Articles theſe Lands were not intended to be 


fertled as a Provition for the Children of that Marriage, they were 


taken Care of by the other Part of the Articles, by the Truſt Money, 
but for the ſupport and Provition of the Husband, and ir is not like the 
common Caſe of Articles for a Settlement on the Marriage where no o- 
ther Proviſion or Care is taken for them, and the different Manner of 
Penning the Articles in Relation to the Truſt Money, and as to theſe 
Lands, the one to be in ſtrit Settlement to the firſt, and every other 
Son of that Marriage, the other Limitation to the Husband, and the 
Heirs Males of bis Body generally and not tied up to the Iſſue of that 
Marriage, ſhews plainly the Parties underſtood and had in Contem- 
plation the difference between a itrict Settlement upon the Iſſue of that 
Marriage and a general Sertlement upon the Husband and the Heirs 
Males of his Body, and his Lordſhip confirmed the Settlement. MS. 
Rep. Trin. 3 Geo. 2. Canc. Chambers v. Chambers, NE 
17. Bill was brought againſt Detendants, being 3 of the Truſtees 
of the Sun-fire Ofhce to make good a Loſs by Fire &c. The 
Caſe was, that Plaintiff had a Policy upon which he uſually paid 
2s. per Quarter, and by the Propoſals was o pay on the Duarter Day, 


| Tr within 15 Days ajiter; And the Met had of Collecting the Money was 
| ty the Azents of the Office calling at Verſons Houſes, which they ſome— 
| 6 


I. ¹ 


— —— — _ 
— — ſ — m — 
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pay Quarterly; the Continuance, or not, depends on the Act of the Party 


a Memorandum on the very Recepts; that the Payment after the 1; 
Days was not to diſpence with the Time, and the Agent had no Au. 
thority after the 15 Days to take the Money. The Premium is the 
Conſideration and is to precede, and if the 15 Days be not the Time 


(S) Agreement &c. determined, extinguiſhed or diſ- 


Br. Appor- 


tionment. 


pl. 26. cites 
8. C. 


Ith. ot Novem. Jollowing Plaintifl's Houſe was Burnt, A. B. the A. 
gent of the Othce examined tor Plaintiff fore that if the Fire had not 


Contract is renewed. And as to the Objection that this is but relies. 
ing in Point of Time or a Day, it was anſwered that, here no Contract 


Quarter, and every Payment is a new Contract &c. Ld. Chan. ſaid 
that in Law this Policy is an Agreement to inſure Quarterly as long as 


the Ouarter, or within 15 Days after, the Inturers Covenant to pay &ec, 
the Loſs. And in a Declaration at Law the Payment within the 15 


the Time and taken the Premium after, this Court would have held 
them to it, becauſe it was their own Act. But here it was neither paid 


mined. Br. Contract. pl. 30. cites 2) E. 3. 84 and Firzh, De. 
14 3 


Creditor, but one Obligation does not determine another Obligation for 


——_— 


times did within the 15 Days, and ſometimes a few Days after, Plain. 
tilt's Policy expired ar Michaelmas 1727, and tie 15 Days were out 
the 14th. Oét. the Agent of the Office did nt call tor the 28. and on the 


happened he ſhould have called on Plaintiit tor his Quarterage the 6h, 
or 7th. of the fame Nov. For Plaintiff it was inſiſted that this Non- 
payment by the Plaintiſf was not by any Detaulc ot his, but happened 
by the Courſe and Method of Deſendants collectiug, and the Negli. 
gence and Omithon of their Servant or Agent &c. and therefore ought 
not to be turned to Plaintiits prejudice &c. It was inſiſted for Deten. 
dant, that there was one ſubliſting Contract between the Office and 
Plaintiff at the Time the Loſs happened, tor by the Payment only the 


ariſes till the Payment; tor the Inſurance is but from Quarter to 


the Parties pleaſe. This Inſurance was on Books, and the Party to 
inſured (viz). on his paying 25. per Quarter, and upon his paying gt 
Days muſt be averred. As to Equity, F the Ofice had dilpenced with 
nor tendred ; the Office appointed a Collector tor the Benefit and Eaſe 


of the Perſons paying &c. and to prevent any miſunderſtanding there i; 


what thall be the Time &c. within which it ſhall be uecetlary to piy 
&c. Bill diſmiſſed. MA. Rep. Mich. 4 Geo. 2. Canc. Fuher v. Brocus, 


charged by what and how. 


Man made a Contract to ſerve for a Year, for 20s. to be paid a 
2 Terms, the Maſter died after the firſt Term paſſed and beloie 
the lait Term, and he was barred of the reſt of the Salary, tor by tte 
Death of the Maſter he could not ſerve him, and ſo the Contract deter- 


| 4 Debt of 201. upon a Contract, the Defendant ſaid that the Plan 
ti after took an Obligation of 10 Parcel thereot. and held a good Plea to 
the whole Contract, tor a Contract determined in Parcel is determined in 
all, tor it is intire, and Iſſue was taken that the Obligation was made 
tor other Matter. Contract. pl. 8. cites 3 H. 4. 17. 

3. Contract ſhall be determined if the Debtor makes Obligation t0 tit 


Record, as Account made before Auditors, but both remains. Bt 
Contraët. pl. 33. cites 11 H. 4. 79. and 3 H. 4 accordingly, tor & 
ther wiſe it would be a double Charge, — 

| | | 4. J. 
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1 And iy the Opinion in 20 H. 6. 21. it a * Carat is made of the* S. P. 8 
ling which comes to the Uſe of the Hcilſe by an Al let, there it the 1 arty ract. pl. 45. 
rakes Oblipation, it ſhall determine the Contract which ar firſt might Fe 


hae charged the Succellor, and the Obligation of the Abbor alone will 


not Charge the Succetlor, Ibid. 


| Note, twas almoſt agreed for Law, that if a Man retains a Her— 
01 fer 205. for a Tear, and the Matter Diſcharges him within the 
Year, to which the gy cant agrees, that there the Servant thall not have 
an Action for any ot his W ages lor Service done beſore his Diſcharge 


nor after, tor the Sum is not Payable but in the End ot the Year, and 
the Contract is intire and cannot be ſev ered. Br. Contract, pl. 31. cites 


10 H 6. 23. 


6, It an AUbot buys Goods, which comes to the Uſe of the Houſe ſo that 
the Houſe is charged in Caſe the Abbot dies, there if the Vendor takes 


Obligation of the Ablot alone tor the Debt, this thall diſcharge the Con- 
tract, and there it the Abbor dies, the Aktion is derermined, and the 
Debt“ is loſt. Br. Abbe. pl. 20. cites 20 H. 6. 21. 


A Contrati cannor be ſevered nor apportioned, therefore in Leaſe 


= 6 a Cha auler and Boarding ot the Lellee, rendring tor the Chamber and 


arding 65. by he Week, if in Debt upon it he pleads Quod non Dimi- 
fit cameram, this goes to all, becauſe Contract is 1ntire, and it it be de- 
ſtroy d in Part it is deſtroy 4 in all. -- Br; Apportionment, pl. 7. cites 


9 E. 4.1. 


8. It a Man recovers in Debt upon Contract, and does not take Execution, 


yet he cannot have a new Action ot Debt upon the Contract; tor the 
Contract is determined by the Judgment ol. Record, Br. Contract, pl. 


39. cires 9 E. 


If 2 are arrecd upon the Price, and the Buyer departs without ten- 


ging the Money, and comes the next Day and tenders, the other ma 


retute, tor he is not bound ro wait upon him unlets a Day ot Payment 
nas agreed between them. Br. Contract. pl. 26. cites 18 E. 4. 35. 

10. In Debt, it the Bargain was that the Plaintiff Hall. give to the De- 
Jendaut 10 l. for ſo mach I 500%, if he likes it upon the View of it; there 
per Littleton, Brian and Choke J. it the Plaintiff upon the View of it 
diſagrees to the Bargain, then it 18 a void Bargain Wonen he Nees to it 
alter. Br. Contract. pl. 27. cites 18 E. 4. 15. 


11. Aud if he agrees to it then it is a perjec? Bai gain though he diſa- 


grees after, for the firſt Ac, ſhall bind. Per Littleton, Brian and 


Choke, quod nemo negav it. Ibid. 


12. A Man may ſell his Stuff for 101. pon Condition that he Hall re- 
have it when he comes to Pauls, and by the Performance &c. the Bar- 


gain ſhall be void. Br. Contract. pl. 15. cites 14 H. 8. 19. 


13. If a Man be indebted to me by Contract, and after makes to me an 


Obligation of the ſame Debr, the Contract by this is determined, ſor in 
Debt upon the Contract it is a good Plea that he has an Obligation = 
the ſame Debt. Br. Contract. pl. 29. cites 29 H. 8. 
14. But if a Stranger makes to me an Obligation for the ſame Debr, 
yet the Contract remains, becauſe 1 it is by another Perſon, and both are 


now Debtors. Ibid. 


15. A. was indebted to B. on fmple Contract, afterwards A. procured And upon 

H. tobe bound to B. for the ſaid Debt of A. and A. gave J. S. a Counter- that R caſon 

nd; Per Cur. the Contract is not determined by the Bond given by key ls 
J. S. But if J. S. had given the Bond at the Time of the Contrati that had ute, 


was adjud- 
ged; where 


determined the Contrats, becauſe the Bond was purſuant to the Contract. 
2 Le. 110. pl. 143. Trin. 29 Eliz. C. B. Hooper's Cale. 


Caſe the Contract was determined becauſe the Obligation was purſuant to the Contract. 


16. Ac- 
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Contract, a 
Stranger to the Contract being preſent, promiſed to enter into a Bond unto the Party &c. for the Pay- 


ment of the Money agreed for upon the Contract, and afterwards hecame bound 2 in that 
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So of a Le- 16. Acceptance of a Bond for Money due on a Contrucc 1s a D:/charge 
gary, ad J. of rhe Contract. Noy 140. Oldheld's Caſe. 


Deuderidgc's F 3 
7 pinion in Gardiner's Caſe 2 Roll denied, 8 Mod. 328. Mich. 11 Geo. 1. 1725. in Cafe of Cuband v. 
Dc wsbury. 
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1. An Agreement made between the Parties by Parol only may be 
diſcharged ard made void, at any Time before it is Lroken, by Faro! only 
| without Satisfaction; for eodem Modo quo oritur, eodem Modo dijftl. 
N vitur ; but alter it is broken it can not be diſcharged without Satisfacticy 
(22 Car. 1. B. R.) For by the Breach there is a M rovg done to the Party, 
which the Words cannot releaſe without Satisiaction ; but betore the 
| 1 Breach no Injury was done to either Party, nor any ot them injured by 
ſuch a Diſcharge. L. P. K. 48. 5 3 5 
18. If an Agreement made by Parol to do any Thing be afterwards 
reduced into Writing, the Parol Agreement is thereby diſeharged; and it 
an Action be brought for the Non- Performance of this Agreement it 
muſt be brought upon the Agreement reduced into Writing, and not 
upon the Parol Agreement, (Paſch. 22 Car. 1. B. R.) For both caunet 
ſtand together becauſe it appears to be but one Agreement, and that 1};all 
be taken which is the latter and reduced to the greater Certainty by 
Writing; for Vox emiſſa volat, Litera Scripra manet. L. P. R. 48. 
| 19. A Parol Agreement 1s determined by the giving of a Bond. Chan, 


—— — oO * 


Caſes 226. Paſch. 26 Car. 2. Davis v. Curtis. 
20. A. on the Marriage of N. his Sen with M made a Settlement, and © 
limited Goo. for Daughters Portions. There was o, Daughter why 
married F. S. and the 6000/1 being become due, B. entred into Articles with 
F. . to pay the 6000 J. within four Tears, and Intereſt in the mean Time, 
On a Bill tor the 60001. it was inſiſted, that notwithitanding ſuch Deed 
of Settlement the Plaintiff ought to reſort to the Articles for Relief; tor 
_— that by thoſe Articles the Deed was made void, and not to retort to the 
5 > Settlement and Articles both as they had dune. The Court decreed, 
that the Articles did not impeach or vacate the dͤettlement. Fin. Rep, 230. 

Mich. 27 Car. 2. in Canc. Briſcoe & Ux' v. Denbigh (Earl) & ab. 
| Raym. 449. 21, An Obligation may be pleaded in Zar of a /mple Coutrat?, 2 Jo, 
§. C accord- 158. Trin. 33 Car. 2. B. R. Shelden v. Clipſham. 5 

way 22. Bill to have Agreement in Writing executed in Specie; Per North 

K. ſuch Agreement may be diſcharged by Parc!, ſince the Statute cf 
Frauds. Vern. K. 240. Paſch. 1684. Goman v. Salisbury. 
23. Bill to have the Benefit of an Agreement, ſurmiſing that A. agreed that 
on Failure of Iſſue Mule of his own Body the Land ſhould remain to B. the 
Plaintiff, and that A. and his Heirs ſhould ſtand ſeiſed of the Premilies ih- 
on ſuch Truſt as aforeſaid. The Court ſuppoſed the Deeds produced by 
the Plaintiff e ſuch Agreement to be forged ; But in Cale there 
was any ſuch real Agreement, yet it was well barred by the ſubſequent A. 
greement. 2 Vern. 129. Hill. 1690. Per Lords Commilitoners. Aynelley 
v. Vaughan. ow ew oj „ „„ 
24. Agreement between Lord and his Tenant for incloſing a Common, that 
the Tenant ſhould quit their Right of Common, and the Lord ſhould 
releaſe them all quit Rents, the Incloſure was prevented by pulling doi 
the Fences, and the Tenants continue to uſe the Common, this is a Waiver of 
the Agreement. MS. Tab. Jan. 2. 1719. Lady Lanesborough v. Ockihot. 

Wms Rep. 25. A. made a Purchaſe before a Maſter in Chancery for 10,050 /. and 

12 pl depoſited 1000 J. Upon its being prayed, that A. might compleat his 

2 ſays Purchaſe, he by his Counſel oſtered to loſe his Depotit and not to pro- 

that the S. E. ceed, which Lord C. Macclefield decreed accordingly, and obſerved, 

wat determi- that according to his Apprehention a Court of Equity ought to take No- 
_ pen! rice under what a gener: Delution the Nation was at the Time of this 

im che Caſs Contract made (viz. in the S. S. Year) when People put imaginary Ve- 

of Merret lues on Eſtates. Mich. 1721. Wms. Rep. 7.45. Savile v. Savile. 


v. Binnet, | 
and allo in in the Caſe of Dr, Tenniſon v. Lo. d Bulkley. 
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26. Where an Agreement is reduced into Writing all previous Treaties are 
reſobved into that. Sel. Cafes in Chan, in Lord King's Time, 20. Trin. 
11 Geo. 1. Chriſtmaſs v. Chriſt maſs. 


L 
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(H) Parol what is, and made good in what Caſes. 


1. 29 Car. 2. cap. A” L Leaſes, Eftates, Intereſts of Freehold or Terms 
„ 'T 1 ORs of Tears, or any uncertain Intereſts in or out of any 
Lands, Tenements or Hereditaments not put in Writing and ſig ned by the Par- 
ties making them, or their Agents authoriſed by Writing, ſhall have no greater 
Effect than as Effates at Will, except Leaſes not exceeding three Tears, 
whereof the Rent ſhall be two thirds of the full Value. 


* 


2. 29 Car. 2. cap. 3. 9.4. No Action ſhall be brought to charge any Per- The Clauſe, 
ſon on any Agreement made upon Conſideration of Marriage, or upon any viz. Unleſs 
Contratt or Sale of Lands c. or any Intereſt in them, or upon any Agreement the 1 

not to be pertormed within a Year after the making, unleſs ſuch Apree- hy 9 hc 
ment, or ſome Note thercof, be in Writing, and ſigned by the Perſon to 


7 be ed within 
charged or ſome other by him authoriſed. the Space of 


a Year ex- 
1683. in Caſe 


tends not to any Agreement concerning Lands or Tenements, admitted. Vern. 1 59. Paſch. 
of Deane v. Izard. 
well as an [ntereſt created de Novo. 


whom and how. Paſch. 1721. Ch. Prec. 560. Seagnod v. Meale and Leonard. — 
was made, that in Conſideration of 5 l. paid by the Plaintiff to the Defendant he promiſed to pay the Plaintiff 


10 I. on his Day of Marriage, which happened ahout nine Years after this Agreement; adjudged that a Me- 
morandum in V 


i ö Ld. Raym. Rep. 316.8 P. 
cited by Northey, and that it was held by the Judges at Serjeant's Inn to be ont of the Intent of the 


Statute and good, becauſe it. might have been performed within a Year; and Holt Ch. J. granted that 
it was ſo adjudged. ——— Comyns's Rep. 50. S. P. cited as reſolved by the major Part of the Ju does 


in B. R. DE | Tn | 
* The Caſe of Smith v. Weſthall was upon the Stat 
Stocks (A) pl. 4. and the Notes there. : 


3. §. 17. No Contract for the Sale of Goods, Wares or Merchandizes 


ſor 101. or upwards ſhall be good, except the Buyer actually receives Part of 


them, or give ſomething in Earneſt, or ſome Note thereof in Writing be 
made and ſigned by the Parties to be charged, or their Agents. 1 

4. A verbal Agreement, though ſubſequent to a Decree, yet ſhall not 
ſtay the Execution of it, but muſt bring an original Bill, 2 Chan. 
Cates 8. Mich. 31 Car 2. Wakelin v. Walthal. 880 


F. A Bill in Chancery was to have the Execution of a Parol Agree- «SP cle . 


. 


ment for a Leaſe of a Houſe, ſetting forth that “ in Confidence ot this Ch. Prec. 


Agreement the Plaintiff had laid out and expended very conſiderable 561. to have : 


Sums of Money &c. Detendant pleaded the Statute of Frauds and Perju- Neo 8 
Ties, and the Plea was allowed. Bur Lord K. was of Opinion that if Maſter ot 
the Plaintiff had laid in his Bill that it was Part of the Agreement that the Rolls 
the Agreement ſhould be put in Writing, it would alter the Caſe, and poſ- 0 80 1 
libly require an Anſwer. Vern. 151. pl. 141. Hill. 1682. Hollis v. She 
W E „ . | Turner, 

6. In ſuch Caſe, per North K. the Leſſee ought to be repaid his 
Conſideration-Money if any, but for the Money expended he directed 
a Trial ar Law. Vern. 159. pl. 148. Paſch. 1683, Dean v. Izard, 

7. Aud per North K. though the Af makes the Eſtate void, yet it 

ſays not that the Agreement ſhall be void, and therefore the Agreement 
may ſubſiſt, though the Eſtate is void; fo that Damages may be reco- 
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Adjudged in Error, that a Contract to aſſign over a Term is within the Star. as 


1 Vent 361. Anon. Payment ot Money binds only in Contracts for 
Goods, nor is a general Item or Memoranaum ſufficient, though ſigned by the Party; but it ought to 


5 ſpccify the Terms as the Sum to be paid, and the Number of Houſes to be ſold or diſpoſed of, and to 


| An Agreement 


| riripg was not neceſſary in this Caſe, becauſe the Marriage might have happened with- 
in a Vear after the Agreement made. 3 Salk. 9. * Smith v. Weſthall. 


ute of Brokers of 8 & 9 W. 3. for which fee Tit. 
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vered at Law ſor the Nonperformance, and if fo he ſhould not doubt 
to decree it in Equity. Vern. 1609. Paſch. 1663, Dean v. IZhard. 
| 8. Leaſe for Nears to A. in Writing, but by Parol agreed by him to 
| be in in Truſt for himſelf and B. jointly, and B. paid a Moiety of the 
| Rent; Whether this is within the Starute of Frauds? Vern, 108. 
| pl. 97. Mich. 1692. Riddle v. Emerſon. _ 5 
9. A. agreed to 4m Term tor Years in his Houſe and Plate, and 
certain Veſſels of Beer for 200 Guineas to B. whereof B. paid one Gui. 
nea in Hand, as Earneſt of the Bargain, and three Days after 19 Gyj. 
neas more; and Part of the Bargain was, that it fou be executed | 
| IVritings by a certain Day. A. pleaded rhe Statute of Frauds &c. ang 
8 that it was a Parol Agreement, and none of the Goods deliverd by 
A. bur confeſſed the Receipt ot the 20 Guineas, and otter'd to repay 
them. North K. over-ruled the Plea, it being charged that the Agra. 
ment was to be put in Writing. 2 Chan. Cales 135. Hill. 34 & 35 Car. 2. 
Leak v. Morriſe. 5 „„ - 
10. An Inſurance was made, but there was a parol Agreement at the 
| ſame Time, that the Policy ſhould not commence till the Ship came to ſuch 
| . a Place, and it was held in the Time of Pemberton Ch. J. that the pa. 
| ro! Agreement ſhould avoid the Writing ; cited per Holt Ch. J. ar Nin 
Prius at Guildhall. 2 Salk. 444. CN = 
11. A Settlement of a Jointure actually made and aczepred, and the 
Marriage thereupon had, is an Evidence that all parol Agreements be. 
fore the Marriage were reſolved into the Fointure , but ordered Detend. 
ants to anſwer, and to ſave the Benefit of the Plea to the Hearing. Per 
Jefteries C. Vern. 369. pl. 362. Hill. 1685. Bellatis v. Benſon. . 
As to hi: 12. Parol Agreement varied from in a Deed of Truſt executed in or. 
| Cale, Rey- der to avoid a Seiſure by the Sequeſtrators in the Lite of Cromwell, de- 
: . wg creed 3 ſeveral Limes by 3 ſeveral Perſons to be made good, though | 
| © thou pa contrary to the Deed. 2 Chan. Cafes 180. Mich. 2 Jac, 2. Harvey,. 
nerally no Harvey. „„ VVV „„ 
Parol Evi- WIS „ | ets | | | PE EE, 
dence is to be admitted againſt a Deed, yet the Declaration in this Caſe being previous to the Deed, and 
the Deſign of it plainly appearing to be to protect the Eſtate from a Sequeſtration, that Reſolution is very 
right; but to admit Parol Evidence without ſuch a Foundation would be a very dangerous Precedert. 
L. P. Conv. 396. inCaſe of Fitzgerald v. Ld Fauconberg.—Gibb. 213. Hill. 4 Geo. B. R. the S. C. & 8 f. 


12. A. and B. being joint Leſſees of a building Leaſe, A. by Parol a. 
grees to ſell his Intereſt to B. and accepts @ Pair of Compaſſes 1n Hand to 
bind the Bargain; Defendant pleads the Statute of Frauds. The A- 
_ greement being in {ome Part executed, the Court order'd the Detend- 
ant to anſwer, and fave the Benefit of the Plea to the Hearing. Ver. 
44772. pl. 460. Mich. 16589. AA Facten. -. --:.--: 1 
enam in 13. A Son and Heir apparent perſuades his Father (Who was about to 
Tail being make a Will and Proviſions for younger Children) not to make any 
about to Will, and promiſes to make the like Proviſions for them, whereupon the F- 
| 2 ther forbore making ſuch Provitions, and the Heir was decreed to make 
jn order them. Arg. Ch. Prec. 4. Hill. 1689. cites Chamberlain's Caſe. 
l . e ee 
for his younger Children, and had been kept from it by the Promiſe of the Iſſu2 in Tail to do it, the Iſſue 
in Tail after the Father's Death was decreed to provide for them. Per Keck. Com. Chan. Prec.). 
Hill. 1689. in Caſe of Deveniſh v. Baines. e 


14. A Copy holder by his Will intended to give the greateſt Part of his E- 
Pate to his Godſon, and the other Part to his Wife ; the Wife perſuades vu 
to nominate her to the Whole, and that ſhe would give the Godſon the Pan 
deſizned for him; On a Bill by the Godſon for thoſe Lands it was de- 
creed againſt the Wife, not withſtanding the Statute of Frauds and Fet- 
juries. Chan. Prec. 3. pl. 3. Hill. 1689. Deveniſh v. Baines, 
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16. A parol Promiſe was made 70 pay ſo much Money upon the Return Ttouph the 
of ſuch a Ship, which Ship happened not to return within 2 Years à ter the Hr ne 


Promiſe made, and whether this Parol Promiſe was void by the Starute 8 


ä 


> of Frauds was made a Queſtion before all the Judges; and they were of gent, «which 
5 Opinion that this was a good Promiſe, and not within that Clauſe of may rot 
9 5 the Statute; tor that &y bility the Ship might have returned within a blben in 4 
d Tar ; and though by Accident it happens not to return fo loon, yet e 
_ | : . 3 | yet if the 
. they ſaid, that Clauſe of the Statute extends only to ſuch Promiſes, where Contingent 
S by the expreſs Appointment of the Party, the Thing is not to be performed doth happen 
by coithin a Tear, This Caſe was related by Treby Ch. J. 1 Salk. 280. #ithin 4 
d pl. 5. Paſch. 5 W. & M. C. B. Anon. „„ - - my 
ul - Scalable; and is not within the Statute. Per Holt Ch. J. upon Evidence. Skin. DPS _ 1 
ig 4 W. & M. Francam v. Foſter. e e 
155 17. When O. was going to be married to M. the Wife's Uncle promiſed See Tit. 
5 that he would feitle his Freehold and Copy hold upon his Wife and her Iſſue BA 5 | 
oh Though this was by Parol only, yet Chancery decreed an Execution | he Note b 
* of it; being in Conhderarion ot Marriage. 2 Freem. Rep. 199. pl 274. there. Il 
lin Trin 1694. cites it as Sir John Otway's Caſe. „ | 1 
| 18. The Bill was for a Marriage Portion of 3000 l. upon the Marriage 2 Vern. 322. . 
1 ; - ; | ; 322. 
1 of the Plaintiit with the Detendant's Daughter, there being no Note or pl. 309. S C. Lil 
i Agreement in Writing ſign'd by the Defendant tor the Payment of it; but not ſo 1 
5 but ic appearing that a Letter was wrote to the Plaintiff by a third Perſon, .” -- 1 
per |. offering ſo much Portion, which Letter it appeared was wrote by the Con- [| 
ſent of the Defendant, and that afterwards he was acquainted with it, and [1 
. agreed to it, and a Treaty was bad for a Settlement ſuitable to it with the | 
To Defendant, but the Treaty depending long, the young Couple married ; and il 
1 although it appeared that the Defendant, before they went to Church, did | 
Ts | declare he would give them nothing, and the Statute of Frauds and Perju- || 
To _ ries was inſiſted upon, yer decreed tor the Plaintiff, although his Wife 1 
| is /fince dead, and the Plaintiff married to another. And the Lord i 
"al Keeper ſaid, as to his Countermand when they were ready to go to | 
very Church, he looked upon it as nothing, atter the young People's At- 
775 fections were engaged; and for the Statute of Frauds and Perjuries, he 
2 _ cited two Cafes, one of Mart und More, where a Portion was decreed 
5 upon a Letter wrote, and another Caſe ot Maſquill &c. where Writings 
1 2. were prepared and agreed, but being blotted, were ordered to be wrote fair, 
d to and were ſo, but before they were ſealed the Party died, and this Court 
e A- charged the Executor with the Portion agreed to be paid. 2 Freem. 
lend- Rep. 201. pl. 216. Mich. 1694. Wancktord v. Fotherley. PE 
Venn. 109. It was ſaid, that before the Statute of Frauds and Perjuries, this 
- Court would not execute a Parol Agreement unleſs it had been executed in Part 
ut to of the one Side or the other, and then it would; becauſe it was but Rea- 
2 any. fon, when one Party had performed of his Part, that the other Party 
1e Fa- ſhould be compelled to perform of his Part; But if an Agreement be 
maks under Hand and Seal, that is ſuppoſed to be made and tranſacted with 
Pos greater Caution and Solemnity, and though there had been no Execu- 
gs on ot either Side, yet this Court will compel the Execution of it. 
Prec. 5 G Dover =P 216. pl. 289. Mich. 1697, Normandy (Marquis) v. Duke 
—— 20. It was ſaid by the Attorney General, that ſince the Statute of b 
his E- Frauds &c. if au Agreement be made, and reduced into Writing, and ſian- 43 
g bin ed, but not ſealed, that this is {till but a Parol Agreement, and the Writ- 2 


mg is ouly an Evidence of it. 2 Freem. Rep. 217. pl. 289. Mich. 1697. 
Normandy (Marquis) v. Duke of Devonſhife. 

21. A Man contracts to pay 100 l. upon the Day of his Marrizge; this 
needs not be put in Writing, not being within the Intent of the Statute 
ot Frauds, the Words whereot are, that every Contract to . 

c 


520 Contract and Agreement. 
ed within one Year alter the making ſhall be put into Writing, fo that 
the Deſign of the Statute was, that only thoſe Contracts that were jm. 
poſſible to be perlormed within that Time &c. Now this Contract 7. 
pends upon a Contingency, that may or may not be performed within the Nrar. 
and therefore is Caſus omiſſus out of the Stat. as was reſolved by mot 
of the Judges, by Inſormation of Holt Ch. J. Comb. 463. Mich, g W. 
3. . K Won. 5 
If the A. 22, If a Bill be brought for Execution of a Parol Agreement which 
eee is in no Part executed, it the De endant by Anſwer confeſſes the Agreement 
6 : 151 = * without infiſling on the Statute of Frauds and Perjuries, the Court will 
confeſſed in decree an Execution of it; becauſe when Defendant confeſſes it there is 
the Anſwer, no Danger of Perjury, which was the only Thing the Statute intended 
Chancery prevent. Ch. Prec. 208. pl. 169. Mich. 1702, by the Maſter of the 


Peciick Ex. Rolls; Croyſton v. Banes. 

ecution; Per | 1 | | _ | 
Cur. Put it was ſaid, that in all Caſes where the Court had decreed a ſpecifick Execution of a Parol 
Agreement, yet the ſame had been ſupported and made out by Letters in M riting, and the particular 
Terms ſtipulated therein as a Foundation for their Decree , otherwiſe it would never have decreed it. Ch 
Prec. 394. pl. 260. Mich. 1713. Sy mondſon v. Tweed. G. Equ. Rep. 35. Limondſon v. Sweed, 8. C. 
in totidem Verbis. | . | es | | 


Ibid. 291 pl. 23. The Plaintiff having a Houſe in Monmouth-ftreer, agreed with 
5 the Defendant for a Piece of Ground adjoining, to tate @ Lease of him 
b for as long Time as he had in his Houſe, and thereupon the Plaintiff en. 

tered upon the Ground, and built a Wall, and made a Vault &c. tor Con- 

veniency of his Houſe, and when he had ſo done the Defendant refuſed 0 

make him a Leaſe, whereupon the Plaintiff preterred his Bill to have an 

Execution of the Agreement, that the Defendant might make him a 

Leaſe. The Defendant pleaded the Statute of Frauds and Perjuries, the 

Agreement being only by Parol, and no Agreement in Writing. His 

Plea was over-ruled by the Lord Keeper, and the Cauſe coming now to 

Hearing before the Maſter of the Rolls, he decreed the Detendant to 

perform the Agreement, and to pay Colts, and ſaid the Statute was not 

made to encourage Frauds and Cheats, and the Plaintiff having laid 

out his Money in Purſuance of the Agreement, and taken Poſſeſſion of 

the Land, the Detendant ought ro execute a Leaſe for as long Time as 

the Plaintiff had his Houſe. 2 Freem. Rep. 268. pl. 337. Mich. 1793, 

=, i ny „„ OD 

24. A Parol Agreement was decreed, Poſſeſſion being delivered in Pur— 

ſuance of it. 2 Freem. Rep. 269. pl. 337. Mich. 1703. cites it as Butch- 

„„ % no nn a gr hah 

| Ibid. 287. 25. A Deed was ſealed for Security of Money borrowed, and the Dead 

in pl. 352. being abſolute, the Defendant promiſed to ſeal a Defeaſance, and after wards 

_ refuſing, a Bill was preferred to compel him, and though he inſiſted up- 

T4 Not. on the Statute of Frauds and Perjuries, he was decreed to ſeal a Defea- 

tingham, ſance, though there was no Agreement in Writing for that Purpoſe. 2 

| becauſe Preem. Rep. 269. pl. 337. Mich. 1703. cites it as a Caſe decreed by Ld. 
xp: nbd Nottingham. e N e 


Fraud 8. - 2 
Cited accordingly. Ibid. 285. in pl. 356. 


26. Sir Samuel Clarke being ſeiſed in Fee of the Reverſion of the Lands 
in Queſtion, expect ant upon the Death of Margaret Mumptord, who was 
Tenant for Life, made a Leaſe for So Nears by way of Mortgage, to con- 
mence upon the Death of Margaret Mumptord. Afterwards Nilliau 
Whitmore agrees with Sir Samuel Clarke for the Purchaſe of the Reverſion, 
and the Term was aſſigned to the Defendant William Whitmore 16th Mz, 
and the Fee was conveyed to William Whitmore 197th May. In the Conv: 
&iice of the Fee the Conſideratiou is mentioned to be paid by Fohn and Milli- 
an, 
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am, but there was a Concurrence of many other Circumſtances, whereby 
it plainly appeared that fohn Whitmore was only a Truftee for William, and 
al the Term was inteaded to attend the Inheritance, but no Declaration of 
Truft in Writing, and the Detendant having denied the Truſt by his 
Aniwer, the Queſtion was, whether any Decree could be made by rea- 
ſon of the Statute ? In this Caſe, though the Ld. Keeper declared he 
was fully ſatisfied that it was intended a Truft, yet there being no Wri- 


— — 


1 ting to declare it, he was not fatished to do it in Oppoſition to the ve- 
t ry Letter of the Statute, unleſs they could ſhew him ſome Precedents, 
l and ſo took Time to conſider. 2 Freem. Rep. 280. pl. 352. Paſch. 105, 
8 Sket v. Whitmore. 5 5 5 
d 27. Though Parol Agreements are bound by the 29 Car. 2. cap. 3. and 
e Agreements are not to be part Parol and part in Writing, yet a Depoſit or 
collateral Security tor the Performance of the written Agreement is not within 
: the Purview of the Statute, though there is no Writing declaring ſuch 
ol Depolit to be a Security ; Per Cowper C. 2 Vern. Rep. 617. pl. 555. 
x Mich. 1703. Hales v. Vanderchem & Un and Cole 
C. 28. A. and B. being ſeverally in a Treaty about the Purchaſe of a 
Houſe and ſome Land of C. they agree by Parol, that A. fhall deſiſt, 
and let B. purchaſe, aud that B. ſhall let A. have ſuch a Fart of the Land 
ich at a proportional le Price. A. deſiſted accordingly, and B. purchaſed, but 
im retuled to pertorm the Agrecment. Decreed at the Rolls tor the A- 
+ greement, as an Agreement executed in part by A's delifting ; But per 
on- Cowper C. reverſed, as being a Parol Agreement within the Statute 29 
to Car. 2. cap. 3. 2 Vern. R. 627. pl. 559. Mich. 1708. Lammas v. Baily. 
> an 229. Executury Contract, as Leaſe for one Year, and ſo from Year to 
m a Year, Ouamdiu &c. is not void by the Statute of Frauds, though it be 
the | tor more than 3 Years, becauſe there is hereby no Term tor above 
His two Years ever ſubſiſting at the fame Time. 2 Salk. 414. pl. 6. Hill. 
V to L ᷣ , . lo On 
t to 3o. An Agreement to 4 precedent AF, by a ſubſequent Deed, will be 
not good not withſtanding the Statute of Frauds and Perjuries; Per Powell 
laid J. Holt's Rep. 135. Mich. y Ann. in Caſe of Buſhell v. Burlanc. 
on of 31, The Father purchaſes Lands to him and his Heirs, and when he 
ne as was upon his Death-Bed ſends for his eldeſt Son, and tells him that theſe 
103, Lands were bought with his ſecond Son's Money, and that he intended to give © 
them to him, whereupon the eldef# Son promiſed that he ſhould enjoy them 
 Pur- accordingly. The Father dies. The Ld. Keeper Wright, and the Maſ- 
arch- ter of the Rolls held, that che eldeſt Son ought to have theſe Lands, 
3 becauſe by the Statute of Frauds and Perjuries, there ought to have 
; Deed deen a Declaration of the Uſe or Truit in Writing; But Lord Chan- 
wards cellor Cowper was of another Opinion, becauſe of the Fraud in this 
2d up- _ Cafe, in that the eldeſt Sou promiſed the Father, upon his Death-Bed, 
Defea- that the other ſhould enjoy the Lands, ſo he took this to be a Caſe out 
ſe. 2 of the Statute. Mich. 7 Ann. Canc. Sellack v. Harris. 
y L. 32. A. enters into Treaty with C. about a Parcel of Land, and ſo did B, 
| A. meets B. and tells him, that if he would deſiſt, and permit him to go on 
with his intended Purchaſe he would let him a Parcel ot Ground which he 
deſired ; accordingly to this B. agreed, and A. afterwards compleated his 
Purchaſe with C. then B. comes to A. and deſires him that he would let 
Lands him have the Parcel of Ground, to which A, anſwers, that now he 
ho was could nor, becauſe it would be more convenient ro him; and, ſays he, 
to com- though I intended to let you have it, as the Circumſtances then were 
Willa yet my Purpoſe, and my Intentions, are now altered. B. brings a Bill 
ever / on, in Chancery to have a Performance of this Agreement. A. inſiſts that 
th Ms, he made no abſolute Promiſe, and ſets forth ſuch Agreement as before, 
Conot)- and alſo inſiſts upon the Statute, that there ought to have been an A- 
ig Milli- greement in Writing. At the Hearing it was inlifted, that for t WO 
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Reaſons this v was out of the Statute, it, Becauſe the Plaintiff 5 ad ez 
ecutcd one Part ot the Agreement. z2dly, Becauſe here was an Agrees 
ment in Writing, the Agreement being 4 forih 1a the Defendant's An- 
ſwer, Lord Chancellor ſaid, here is no abſolute and poſitive Agree. 
ment, but the Words are ambiguous and uncertain, and the Statute 2 
tended 70 ouſt as well all ſuch ambiruous Agreements as to prevent Pe rju- 
ries &c. and this Agreement will not bind unleſs it were in W. riting. 
Mich. 7 Ann. Anon. 

Wms Rep. 33. A Marriage Settlement Was plained by Art; cles prec dent. 2 Vern, 


13 OL 658. pl. 584. Trin. 1710. Honour v. Honour. 
1710. 


— 1 Vern. 218. To v. Speke, S. P 


See tit. Marriage (E. a) PEI 


34. A Father encourages the Courtſhip of his Son with anther 
B be who propoſes by Letter to give her 500 J. if the Father wo 
| ſettle too J. per Annum on the Son which is refuſed ; The Son and Da 1 h- 
ter marry privately, and after this Letter is written - then he, that refuſed, con. 
ſeated, aud he, that conſented, refuſed. On a Bill lor Pertormance Oi this A 
greement it KO objected, that theſe Promiſes were within the Scarure of 
Frauds, and that the Letter being after the Marriage ſhould not bind; bur 
decreed contra on Circumſtances of the Father's Privi Icy and Conſent 0 the 
Match and of the Marriage by atterwards approving of it, That it was 
cut of the Statute if no Letter, tor the Agreement is admitted by the Auſoer ; 
but this Caſe doth not depend on Parol Evidence or Admillions ; tor th; 
Litter after Marriage, conſidering theTranſattioas before, is ſufficient, The 
 Ofter to ſettle 1001. per Ann. thall be in Tail, with a Power to the Hul. 
band to charge it with 500 |. for younger Children, being the Mother's 
Portion, and decreed according! 75 Per Harcourt Lord Keeper, 1712. 
i Hodgſon v. Hutchenſon. 
35. A Steward has a general Autborit to make Contratts c with the e 
Kc. but this will zt bind the Lord without his Conſent and Approbati- 
on, or waleſs Part of the Bargain is ali executed 3 Per Lord C. Cow 
per, . Geo... 
Wass Rep" 36. A Diſtinct ion was ken and agreed by the Court, that where- 
3 3 upon a Treaty for Marriage, or any other Treaty, the Parties come to 
Lady Mon- an Agreement, but the ſame is never reduced into Writing, ao any Pi 
tacute v Sir poſal made to reduce it into Writing, ſo that they rely wholly on their 
_ Geo, Max- Parol Agreement, that it this be act executed in Part, neither Party can 
. yg we t compel the other to a ſpecifick Performance. But if there was a Arree- 
tit Marriage e to reduce it into Writing, but that is prevented by the Fraud, or prac- 
OW) pl. 11. rife of the other Party, the Court will relieve. As where InftruStions are 
given and Preparations made tor the Drawing ot a Marriage- ſettlement, 
5 "a before it is compleated, the Woman is drawn in by the Aſſurances 
and Promiſes of the Man to perform it to marry him; Per Ld, Macclesfield 
Ch. Prec. 526. pl. 323. Mich, 1719. Sir George Maxwell v. Lady Mon- 
e | 
S. P cited as 37. A Feoffment Was made, and hs Feoffee promiſed to make a Defer. 
decreed oy ſance, which Promiſe was by Parol and not in Writing, vet decreed a 
iingham, good Promiſe within the Statute ; Per North K. Skin 143. Cites it 43 


on the Fraud ruled in Lord Chancellor's Finche's Time. 
after the ESD | = 
Statute. Chan. Prec. Mich. 1719. in Caſe of Sir Geo. Maxwell v. Lady Montague. 


38. W. leaſed an Houſe f to N. for eleven Nears, nd was to allow 201. i. 
be laid out in Repairs, the Agreement was eeduced into Writing figued and 
ſealed by both Parties ; 3 iN. repaired the Houſe, and finding it to HaRs 6. 
much g7 Rao Sum than the 20 l. told N. of it, and that he would ne vert 
£0 one, aud lay out more Money, if he would enlarge the Term to cent) = 

| tears, or add tourteen, or as many as N. thould think fir. N. ES ' 
Vai 
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that they would not fall out about that, and after declared, that he wild en- 
large the Term, without mentionins any Term in certa'n. Quere, Wiles 
ther this new Agree ment made by Parol, which varied from the written 


Agreement, ſhould be carried into Execution noty ithſtanding the Sta- 


cute of Frauds 2 Maiter ot Rolls ſaid, that before the Statute written 
Agreements could not be controuled by a Parol Agreement cortrary to 
it, or altering it; but this is a new Agreement, and the laying out the Mo- 

ney is a Perfor mance on one Part, and ought to be carried into Execution, and 
built his Decree 1 theſe Caſes. 1ſt. Where a Paro! Agreement was for 
a Building Leaſe, and before it as reduced into Writing the Leſſee bi gan to 

build, and after differing on the Terms of the Leaſe, the Leſſee orourht a Bill 
and the Leſſor inſiſted on the Statute of Eran . The Lord Keeper di ſiniſ- 

ſed the Bill, but the Plaintiff was relieved in Dom. Proc. and the ſecond 
was a C afe in Lord Jefteries' s Time, MS Rep. Mich. 4. Geo. Canc. 


39. A. agrees with B.s Broker for 5000 l. Youth Sea Stock, the Broker, 


acchrdiug 70 Uſage, made an Eniry of this Agreement in his Pocket- book. 
The Delendaut pleaded Statute of Frauds, that no Contract can be good 
_ unleſs reduced into Writing. Lord C. Con per ſeemed of Opinion that 


the Plea was good, and ſaid that it had been ſo held in many other Caſes; 
but on looking g into the Plea he found, that he had barely pleaded the 
Scature, without adding, that rhis Agreement was not reduced into 
Writing as he thould have done, and ſo had not brought his Caſe within 
the Starute ; and theretore che Plea was over-ruled. Chan. Prec. 533. 
pl. 328. Trin. 1720. Mujlell v. Cook. 

40. N here the Statute of Frauds has been uſed to cover a Fraud, the Court 
has always relieved. The iſt Caſe in Lord Nottingham's Time, where 
there was an abſolute Conveyance and a Defeaſance, which Defendant 
would not execute, but infitted on the Statute, and it was over-ruled. 
Next, in Lord Jeftrey? s Time, where putting the Party into Poſſeſſion was 
ſuch au Execution of the Apreement in Part as was good apainſt a ſaiſequent 
Purchaſor ; So where one ſtands by, and ſees the Party lay out hts Money in 


Building on the Defendant's Ground, he was bound thereby The bill 


here was 70 have a Leaſe according to the Defendant's Promiſe, Plaint:if ha- 


vg laid out Money in the Premiſes, and the Deiendant inſiſts on the Sta- 
tute there being no Agreement in Writing, nor any certain Terms agreed 
upon, and ſays What Plaintiff laid out was not on laſting Improveinents, 


but admits Plaintiff built a Stable which coſt him about 10 J. It was pro- 


ved, that Defendant told the Plaintiff his Word was as good as his Bond, 
and promiſed the Plaintiff a Leaſe when he ſholild have renewed his ou from 


his Landlord. Lord Chancellor ſaid, that the Detendant is guilty of a 
Fraud, and ought to be puniſhed for it, and ſo decreed aLeafe to the Plain- 


tiſt, though the Terms were uncertain, it is in the Plaintiff's Election for 
what Time he will hold it, and he doth elect ro hold during the De- 
fendant's Term, at che old Kent, and Plaintiff to pay Colts, Mich. 5 


A 
41. Where a Man on Promiſe of a Leaſe to be made to him, Lens out 


Money on Improvements, he ſhall oblige the Letior atterwards to execute 
the Leaſe, becauſe it was executed on the Part of the Leſſee; belides 


the Leſſor hall not take Advantage of his on Fraud to run awa 
with the Improvements made by another; but if no ſuch Fxpence had been 


on the Leſſee's Part, a bare Promiſe of the Leise though accompanied 


with Pofleſſiop, as "where a Leſſee by Parol agreed to take a Leaſe fora Term 


for Tears certain, and continued in Poſſeſſion on the Credit thereof, yer there 
being no W riting to make out this Agreement, it is directly within the 
Statdte. Ch: n. Prec. 561. pl. 344. cites it as held by the Matter ol the 
Rolls. Mich. 1720. in Caſe of Smith v. Turner. 

42. A. agrees with B. for the Purchaſe of nine Houſes, which v. ere in 
Mortgage to J. . and pays him a Guinea in Ear neſt. B. Writes a Note to 


ED 
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J. S. and deſires him to deliver up the Writings he having diſpoſed of them, 
which F. S. refufed, unleſs the Mortgage-muney was paid him down, and 
afterwards purchaſes them himſelf ; on a Bill brought by A. tor a ſpeci. 
ck Execution ot the Agreement it was held, that neither che Guinea 
paid down, nor the Note (which was only an Evidence of Aſſent, but 
did not aſcertain the Terms of the Agreement as to what Sum was to 
be paid, nor to whom the Houſes were to be diſpoſed of, nor whether b 
way ot Sale or Aſligument, or Leaſe, and 1o all the Danger ot Perjury, 
which the Statute was to provide againſt, would be let in to aſcertain 
this Agreement) were ſufficient to take it out of the Statute of Frauds 
and Perjuries. Chan. Prec. 560. pl. 344. Patch. 1721. Seagood v. 
Meal and Leonard. = wo : 
43. Where there is a Parol Agreement for a Leaſe, and the Leſſee 
by Virtue of ſuch Agreement enters and builds; this Court will eftah. 
liſh it on the Foot ot Fraud in the Leſſor, notwithſtanding the Statute 
of Frauds &c. becauſe Contracts executed in Part are not always with. 
in the Statute, though Execuzory Contracts are, Per Cur. 9 Mod, 37. 
Trin. 9 Geo. in Cale ot Savage v. Foſter. f 


8. P. cited 44. A. made an abſolute Mortgage to B. (which was the old Way of 
per Ld. mortgaging Eſtates) B. the Mortgagee promiſed to make a Deſeaſance, and 
laccles- the Court decreed B. to make it, not withſtanding the Statute of Frauds, 


gm 1 Cited Arg. 9 Mod. 88. Hill. 10 Geo. in Canc. in Caſe ot Hoſier v. 
to have Read. | = | 

been de- 3 N 

creed in Ld. Nottingham's Time. 


45. Appeal from the Rolls upon this Caſe. Hendon enters into a C. 
trat in Writing with the Plaintiff for the Purchaſe of a College Leaſe ; the 
| Plaintiff agrees to renew the Leaſe in the Name of Hendon, or ſuch Perſon 
_ as he ſhould nominate and appoint. Hendon directs the Plaintiſ to renew 
the Leaſe in the Name of Cox, and declares he bought it for him as his A. © 
gent; The Plaintiſf brings the Bill againſt both for the Reſidue of 
the Purchaſe- Money. Decree at the Rolls was againſt both Defendants 
to pay the Money, and in Caſe Hendon ſhould pay it, then he to be 
at Liberty to proſecute the Decree in the Name of the Plaintiff againſt 
the other Defendant Cox, who was the Principal. The Defendant Cox 
appeals, for that he did not give any Authority in Writing to the o- 
ther Defendant Hendon to buy it for him, and therefore per Stat. 29 
Car. 2. of Frauds he ought not to be bound by the Contract. Mac- 
clesfield C. affirmed the Decree, tor that the Authority to treat or buy for 
him may be good without Writing, though the Contract itſclf muſt be in 
Writing, by the Statute of Frauds. MS Rep. Mich. 10 Geo. in Canc, 
Wallet v. Hendon & Cox. UU ; 
Comyns's 46. It was made a Queſtion, and laid before all the Judges of Eng- 
1 24 land, Wherher a Contrad for Stock be within the Stature of Frauds, 
3 Pic er⸗ Which mentions Goods, Wares and Merchandizes ſo as to require the 
ing v. Ap⸗ Contract to be in Writing, or Money to be paid in Earneſt, and they 
pleby, S. P. were equally divided thereupon ; faid per Ld. C. King, 2 Wms's 


| ys Lp | Rep. 308. Mich. 1725. in Caſe of Colt v. Nettervill. 

Ch. J. King, who doubting, it was argued before the Court of C. B. and afterwards at Serpeant's- Inn, 

before all the Judges of England, but the Judges being divided in Opinion, it was adjourned.— 

The Court ſaid, that it had been determined here, that Bargains relating to Stock are within the Sta- 

tute of Frauds, and if Earneſt is not given, are Nuda Pacta. Sel. Caſes in Canc. in Ld, King's Time, 
41. Trin. 11 Geo. Crull v. Dodſon. | 0 


47. Bill for a ſpecifick Performance of a Promiſe by Defendant to pri- 
cure Plaintiff to be made Deputy to Defendant's Son as Clerk of the Houſe of 
Peers, or otherwiſe to provide for Plaintiff in Conſideration of Plaintiff *s in- 
ffling upon and ſoliciting in procuring a re verſfonary Grant of that Place 10 


75 


£3 a. . As 


al? 


8 


Contract and Agreement. 


6 — — 


i ndant's Son, which Defendant now enjoyed &. Detendant pleaded 


the Statute of Frauds and Ferjuries, and that the Promiſe was not in 


Writing, nor to be pertormed within one Year; and aiſo the Starute 
of Limitations, that the Promiſe was made above ſix Years before the 
Bill filed. Per Cur. rhe Plea allowed in both Keſpects, and held it. 


That a Parol Promiſe 10 be performed pon a Contingency which may or may 
not happen within a Fear after the making, is void within the Statute of 


Frauds. 2dly, And fo, if made above hx Years betore the Bill or Ac- 
tion brought, is barr*d by the Statute of Limitations, though the Con- 
tingency or T ime of Performance happens within the ſix Years. MS. 


* Rep. Trin. 1726. in the Exchequer. Reynolds v. Spencer Cowper, 


Eſq; 

3 Bill was brought for ſpecifick Performance of Covenants. The 
Plaintiff fold the Defendant a Cpyhoid FE /tate of the yearly Value of 161. 
(on which was Timber to the Value of 1501.) for 630 l. and covenanted 
to ſurrender on er before Michaelmas then next; the Defendant paid 10s. 
ia Part of the Purchaſe, enter d on the Premiſſes, cut down Timber, lock- 
ed the Land, and did every 7 hing as Owner. The Plaintiff proved he 


ave Notice 1 riting that he world ſurrender next Court Day, and at- 
tended accordingly. On the Deiendanr's Part there were feveral Proots 
that he was ditorder'd in his Senſes, and though there be Proof that 


the Timber was of the Value of 150 J. yet as no Cuſtom is alleged of 
the Tenant's having Power to cut it down, it muſt be according to the 


Common Law, by which the Tenant has no Power over it, and there- 


tore a plain Impoſition. The Chancellor was of Opinion it was a great 


over Value, and that his cutting down of Timber was a convincing 


Proof of his Folly, becauſe a direct Forfeiture; bur as it is, it is a Mat- 


ter meerly at Law; the Covenant is to ſurrender at or betore Michael- 
mas, you ſay you were ready at the next Court, which does not appear to 
have been belore Michaelmas; if Surrender had been, Action would 
have lain at Law. Bill diſmiſſed. Sel. Caſes in Canc. in Ld King's 
Time. 3. Mich. 11 Geo. Edwards v. Heather. V 


— 2 


(1) Executed in Part. By 29 Car. 2. cap. 3. 


1 Parol Agreement for the Sale of a Houſe, and 205. paid, was 


decreed without further Execution proved; and the Matter of 
the Rolls faid that he ſhould have demurred on the Bill; but having now 


proceeded to Eroof, he would decree it, and ſo he did. 2 Freem, Rep. 


128. pl. 154. Hill. 1670. Anon. 5 5 
2. A. agreed with B. for the Purchaſe of an Houſe for 290 l. to be 
paid, and paid 20 s. in Hand, and teadered the reſt at the Day, and Was 


relieved, 3 Chan. Rep. 28. Mich. 21 Car. 2, at the Rofls, Voll v. 


Smith. 0 
3: Articles of Agreement for a Purchaſe being performed in Part, 
Cecreed a ſpecifick Performance of the whole, the Maſter to ſettle the 


Conveyance, and the Purchaſor to give Security for the Remainder of 


5 | 


the Purchaſe Money, Fin. R. 20. Mich. 25 Car. 2 Foſter v. Elves & 


4. A. fold Honſes to B. for 20001. A Note was made by A. of the 
Agreement /#27d B. but not by A. It was objected, that the Note 
binds cot A. who did not ſign it, and that by the Statute ot Frauds &c. 
and theretore in Equity cannot bind the other Party; becauſe either 

e 6 8 _ Both 
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Both muſt be bound, or neither of them, in Equity; Bur decreed the 
contrary. 2 Chan. Caſes 164. Trin. 36 Car. 2. Hatton v. Grey, 

5. A. by Parol agrees to grant a Leaſe to B. A Leaſe is drawn and 
corrected by B's Countel, and atterwards ingroſſed and executed by 4 
B. pleaded the Statute ot Frauds, that he had ſigned no Agreement in 
Writing, the Words of the Act being, that it muſt be ſigned by the 
Party that is to be bound by it. North K. ordered B. to anſwer, and 

to fave the Benefit ot the Plea to the Hearing. Vern. R. 221. pl. 220, 
Hill. 1683. Lowther v. Carrill. 
6. Adminiſtrator and her two Children being intitled to a Leaſe of a 
Houſe, agree to make a Leaſe for 10 Years. The Adminiſtrator, with 
the Privity of the other two, executed the Leaſe, The Stature of 
Frauds is no Plea for the other rwo; Per Ld. K. North. Vern. 210. 
pl. 207. Mich. 1683, Heyrer v. Sturman, 2 
J. In a Caſe where ns Interęſt may paſs by a Parol Agreement, yet i; 
the Perſon enjoys according to ſuch Agreement, an Action lies tor the Mo- 
ney upon the other's Agreement, as in the Caſe of an Agreement tor 
Enjoyment of Tithes for 6 Years, Skin. 113. pl. 4. Trin. 35 Car, 2, 
B. R. Eaton v. Sherwin. FM „ . — 
8. A Settlement was made on the Wife in Marriage, in Purſuance of 
Articles in Writing ſealed ; if it after appear to be deficient, it ſhall be 
made up by the Heir; but if it had been only upon a Parol Agreement, or 
it at the Time of the Settlement the Lands had been of full Value, and 
after by Accident had gone leſs, there had been no Relief. Skin. 153, 
Hill. 35 & 36 Car. 2. Speak v. Pedley. 
In this Caſe 9. A Parol Agreemeat for a Purchaſe of Land, and Poſſeſſion delivered, 
| there was a decreed by Jeiteries C. to be executed againſt a ſubſequent Purchaſor, 
Nate in Hr ith Notice to whom a Conveyance was made, and who had thereup- 


e et on paid his Money. Vern, R. 363. pl. 357. Hill. 1685. Butcher v. 


ig ed by 
| Aber Party, Stapel y and Butcher. | 


Containing 


the Heads of the Agreement. Ibid. — An Agreement, though not in W riting, if executed on 
one Part, has been always looked upon ſo far concluſive, as to induce the Court to decree an Execuii- 
on on the other Part; Per Ld. Macclesfield. Ch. Prec. 518. pl. 320. Trin. 1719. Lockey v. Lockey, 


10. Articles for the Purchaſe of Lands were ſig ned, but not ſcaled, but 
the Plaintiff was put into Poſſeſſion of ſome Part. The Court decreed 
an Execution, and Ld. Commithoner Rawlinſon ſaid, that Agreements 
in Writing, though nor ſealed, have ſome better Countenance ſince the 
Statute of Frauds and Perjuries than they had before. Ch. Prec. 16. pl. 
16. Hill. 1890. Wheeler . Ne wien. 1 
11. If A. ſays to B. I will give ſo much for your Horſe, and B. agrees 
to take it, it nothing more paſſith between them, and no Earneſt is given, 
and they depart from one another, this in Point of Evidence is not to 
be taken but as a naked Communication, and ſo is D. 30. [pl.]203. & 14H. 
8. 22, Per Holt. Ch. J. in delivering the Opinion of the Court. Luty. 

[ 858. Hil $ W. 4..in the Cale of "Thorp e. oe. 
12. A, at a publick Sale of Eſtate, offered 12501. for the Purchaſe, 
which was accepted and agreed to, and Conveyances directed to be 
made, and Poſſe//jon actually delivered, but Diſputes aroſe about ſettling 
the Conveyances. Wright K. decreed A. to proceed in the Purchaſe, 
in Cafe he could have a good Title, and for that Purpoſe referr'd it to 

5 A Maſter. 2 Vern. 455. pl. 417. Hill. 1703. Pyke v. Williams. 

Ipid. cites 13. A. purſuant to a Parol Agreement for a Building Leaſe of Wild- 
alſo the Cafe Houſe, proceeded to pull down Part, and build Part, but before any Leaſe 
4 ez executed, the Owner of the Soil died. Defendant's Repreſentatixes 
. P der KNEW nothing of the Matter, and inſiſted on the Statute of Frauds &c. 
Cur y Mod. and the Lord Keeper diſmiſſed the Bill; But on Appeal to the Lords 


. — in Parliament, that Diſmiſſion was reverſed, and a Building Leaſe de- 
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the Caſe of * Foxcratt v. Liter. 


our Tender of the Money is void, becauſe it is not purſuant to the In- Pl. 2. S. C. 


ſtrator of Tyler. 


dee does not come to pay and take the Goods, Vendor ought to re- pl. 4. S. G. 


3 Ann. B. R. Lang lord v. Tyler, 


fetching away the Goods, unleſs there is expreſs Agreement that Pay- pl. g. S C. & 
zent is to be made at a certain Time, 6 Mod. 162. per Holt Ch. J.; FOOT. 

Men | 2 | 45 ä . 8 | 1 N Pe 1 . . Holt Ch. J. 

ing ſeiſed in Fee of the Tithes of Priors Quarter in Tiverton in Com. 

the ſame to Eliz. Duck, Widow, tor 21 Years under ſeveral other 


Articles dated the 23d June 1704 between her of the one Part, and 
Tithes cum Pertinentiis, during her Eſtate and Intereſt therein unex- 


providing for the College Officers; and the ſaid Upcot was to give in 

 Coniideration of this 350 l. The Plaintiff, Coleman, who had tormer- 
ly been in Treaty with Mrs. Duck for theſe Tithes, hearing the Defen- 
dant had articled tor them with her, applied himſelf to the Defendant, 


dant ſends his Son, William Upcor, and Mr. Froft, and Mr. Barton, 
ſhould be on certain Conditions following, (viz.) That the Plaintiff ſhould 
pay the Defendant 150 l. when he relinquiſh'd his Right, and executed his 


in Lieu of Tirhes or Juſtment for his 8ch Part in Weſt Barton, and 


| obliged to take it within a Year upon the ſame Terms. This Letter 
Vas directed to the Plaintiff; and brought to his Houſe by the Delen- 


ment. 627 
anal; cited 2 Vern 456. Hill. 1903, in Caſe of Pyke v. Williams, as Jeſſor was 
| | Uyings 1e 


| | dectared 
that he thought he was bound in Conſcience to have made a Leaſe in Writing, and the Heir deſiring 


him not to diſcompole himſeit, promiſed that he would ſupply it. S. C. cited G. Equ. Rep. 11. — 


8. C cited G Equ Rep. 4. 


48. C. cited Chan. Prec. 519. and 526. 


14. Earneſt is only to bind the Bargain, and a Demand of Goods with- 1 Salk. 113; 


tent of the Bargain, 6 Mod. 162. Paſch. 3 Ann. Langford v. Admini- 1 


5 Prius at GuildhaH, 
15. After Earneſt given the Vendor cannot ſell to ancther, but if Ven- 1 Salk. 113. 

| . . x . ding- 

queſt him to come and pay, and if he comes not in convenient Time, . 
the Agreement is diſol ved and then he may fell. 6. Mod. 162. Paſch. Holt Ch. J. 


at Niſi Prius 
gat Guild- 
hall. 


16. Notwithſtanding the Farneft the Money muſt be paid upon » Salk. 123. 


Langford v. Tyler. 


17. The Provoſt and Scholars of Kings College in Cambridge, be- 
Devon cum Pertinentiis, did by a Deed dated 15 July, 1699. demiſe 
Covenants and Rents &c. And aiterwards the ſaid Mrs. Duck, by 


Mr. Upcot of the other Part, did covenant and promiſe to convey to 
the Detendant Upcor, his Executors, and Aſſigns, the faid Portion of 


pired at Michaelmas then next following, and there were ſeveral 
other Covenants and Reſervations about the Payment of the Rents, and 


and after ſeveral I reaties, which proved to be ineffeQtual, the Defen- 


with 4 Letter to the Plaintiff's Houſe, dated 2oth September, 1104, 
wherein the ſaid Deſeniani ſaid, that if ſhe parted with the ſaid Tithes, it 


Agreement with Mrs Duck; That the Plaintiff ſhould quit all Pretences of 
il hes which the Plainiff or his Son London ſhould, or might claim in the 
Park lying within the ſaid Quarter of Tiverton, and pay no more than 
formerly per Acre for the Tithes, or Veniſon, and pay only 108. per Ann. 


that the Defendant would have the Plaintiff's Right in the Seat in the 
Church where his Son London's Family ſir, and unleſs the Plaintiff would 
take it upon theſe Terms, he would not part with it; and if the Plaintiff 
parted with it, the Detendant was ro have the Refuſal, and would be 


dant's Son, who came thither with two other Perſons, and as ſoon as the 
Plaintiff had peruſed the Letter, he accepted of the Terms in the ſaid Letter; 
—. | and 


— ai. 


ry 
528 Contract and Agreement. 
and the don went Heme and acquainted his Father with it, and the next 
Day ſent his Attorney to acquaint the Defendant with it, and 10 requeſt 
from him a Copy of Mrs. Duck's Articles (the Original being lodg'd in 
the Hands of a Friend) who accordingly deliver'd them to the 2 Attorney 
and appointed a Day for the exeeuting the ſame, and the receiving of the 
150 J. but on ſome Pretence he appointed the Day after that, and on the 
Mond ay went to Mrs. Duck (who had alſo Notice of the Defendant's 
Agreement with the Plainritt, by the Plaintiff's Order) and ſettled a 
Conve yance from Mrs. Duck to himlelt. | 
N. B. "The Letter was net ſubſcribed y Mr. Coleman, till 3 or 4 Days af. 
ter his accepting of the Bargain, and was aſterwards Stamp'd, paying the 
$1. Penalty. > 5 3 15 
My Lord Keeper decreed the Defendant to perform this A greement, 
for that it was directly within the Statute of Frauds, as being an A- 
greement ſign'd by the Party to be charged with the fame, and there 
was no need of its being iigned by both Parties, ard the Plaintiit by 
his Bill hath ſubmitted to perform what was required of his Part to be 
per form'd. If a Man (being in Company) makes Offers of a Bargain, 
and then writes them dun, and figns them, and the other Party takes then 
up, and prefers his Bill, this ſhall be a good Bargain, and the Parry ſhall 
| be compell'd to a ſpecifick Performance of it. This though it was not 
at firſt a Contract, bur conditionally only, if the other would accept of 
it, yet when the other had accepted of it, it was all one, and the Deten. 
dant intended it ſo by his {ending his Son with the Letter, and two 
Perions belides. MS. Rep. Hill. Vac. 5 Ann. Coleman v. Upcot. 
18. Wherever a Parol Agreement is begin to be put in Execution, and 
itatenced to be continued, there though there be no Writing, yet this 
Court will inforce the Execution thereof, notwithſtanding the Statute 
of Frauds and Perjuries; Per Ld Cowper. G. Equ. R. 4. Hill. 6 Ann. 
in Canc. in Caſe of Ld. Guernſey v. Rodbridges. N 


But note, vo 19. A. bought Goods of B. to the Value ot 500 I. but not having 
Realon vas Money ready to pay, Propoſed to Mortgage Land to ſecure the Money, aud 
e in order thereto, A. left the Title Deeds with B. to get an Asie nment 
Ibid, © drawn, who carried the Deeds to an Attorney to inſpect the Title, and 
draw the Aſſignment, and atter ſome time the Attorney died without 
drawing the Mortgage. Then B. carried them to a Scrivener for the 
ſame Purpoſe, but before the Mortgage was perfected A. became & Bankrupt. 
Decreed the Deeds to be delivered up by B. to the Aſſignee of the Bank- 
rupt. Ch. Prec. 375. pl. 261. Mich. 1713. Brander v. Boles, 
20. A. the Plaintift agreed to ſell B. the Detendant a Houſe for 640, 
| and by Conſent of A. and B. an Attorney drew a Conveyance, and ſent it to 
Z. who made ſeveral Alterations, and gave it back to be ingroſsd, where- 
upon a Time was appointed for A. and B. to meet and for B. to pay the 
Money. A. and the Attorney came to the Place appointed, and executed 
the Conveyance, and got the [ame regiſlered, and then brought his Bill to 
compel B. to pay the Money. It was inſiſted, that B's altering the 
Draught with his own Hand could not be called a Signing, and that 
had he wrote over the whole Deed with his own Hand, without ſigning 
it, it had not been ſufficient, and cited the Caſe of Ithel v. JIotter, 
determined at the Rolls, Trin. 1719, on the very ſame Point. And 
Lord Chancellor ſaid, that unleſs in ſome particular Caſes where there 
has been an Execution of the Contract, by entering upon and improving 
the Premiſſes, the Party's ſigning the Agreement is abſolutely neceſſarj 
tor the compleating it, and to put a different Conſtruction upon the Act, 
would be to repeal it; and as to the Regiſtring the Deeds, he thought 
it immaterial as to binding B. And his Lordihip laid great Streſs on 
what the Defendant mentioned in the anſwering Part, wherein B. ſword 
that it was agreed on between A. and him, that B. might be off at any Time, 
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en paying the Charge of preparing the Writing which B. ſaid he was wil- 


ling to do. Wais's. Rep. 779. pl. 221. Mich, 17522, Hawkins v. 
Holmes. x . 3 
21. An Agreement, though executed in Part, yet being afterwards 
by an Ai of Farliament rendered impoſrble to be performed, thall not pre- 


judice any Perſon, 8 Mod. 51. Trin. 7 Geo. 1. Winnington v. 


Briſcoe. - 
22. Some Heads of a Leaſe agreed upon were taken by an Attorney in 
Jriting, but upon Proof that ſome other were omitted which were agreed 


upon between the Parties at the ſame Time, *rwas decreed that thoſe 


Clauſes ſhould be pur into the Leaſe, notwithſtanding the Statute of 
Frauds, which was ſtrongly inſiſted upon; Arg. 9 Mod. 88. Hill. 10 


Geo. 1. in Canc. in the Caſe of Hotier v. Read, cites it as the Caſe of 


Jones V. Sherit. 


— 


K « — 


(K) Pleadings. 


1. FN Treſpaſs upon the Cafe, the Opinion of the Court was, that if 


a Man declares that the Defendant took upon him to make a Mill by 
a Day, and did not, the Declaration is not good, becauſe *cis not declared 


hat he ſhould have for his Þ.abour, and the Reaſon ſeems to be inaſmuch 


as otherwiſe it is Nudum Patum unde non oritur Actio; Quod Nota. 
Br. Contract, pl. 5. cites 3 H. 6. 35. Vl; 
2. Notwithſtanding a Contract may be po, Condition, yet in Debt 


the Party ſhall not traverſe the Contract, becauſe he may wage his Law. 
Br. Contract, pl. J. cites 33 H. 6. 43. % ne 


3. In Delt upon a Contract, if the Defendant ſays that it was made up- 


on certain Condition at anct her Place in the ſame County, the Plaintiff may 
jay, that it was made fimply without Condition, Priſt, without traverſing 
the Place, becauie it is in one and the ſame County; but if the Condi- 


tion be made in another County, there he ſhall traverſe that it was not 


made fimply where the Plaintlif counted, and the like Order ſhall be 


in Detinue of Chattels, ſaid by Needham that it was adjudg'd the laſt 


Term, Quod nemo negavit, and ſo ſee Contract traverſable Which is in 
_ Effect a meſne Conveyance, where he might have waged his Law. Br. 
_ Traverſe per &c. pl. 30. cites 34 H. 6. 42. Moog 


4. Debt upon a Retainer in Husbaudry for his Salary arrear; the De- 
fendant ſaid, that he did nt retain him in Husbandry, and a good Plea, 
by reaſon that he cannot wage his Law in this Caſe, and therefore he 
may traverſe the Contract; Quod Nota bene. Br. Contract, pl. 20. citcs 
38 H. 6. 22. . „ 


5. A Prior retained a Servant who ſerved the Houſe, the Prior died. 
The Succeſſor ſhall be charged, though the Salary was more than is 
warranted by the Statute ; and per Danby, his Count is good, though 
he did not ſay by whom he was retained, nor whether he did his Service or 
not. Quære of the Retainer, Br. Contract, pl. 3). cites 3 E. 4. 21. 

6. Debt, becauſe the Plaintiſt had the Feme and Son of the Deten- 


| Gant ar Board, and let to the Detendant a Chamber tor the Feme and 


Son, rendering tor the Chamber and Boarding 6s. a Week; and the 
Defendant ſaid, that the Plaintiff did not let the Chamber, and by the 
bett Opinion it is a good Anſwer to all; For deſtroying the Contract in 
Part, is deſtroying it in all; tor it is a Thing intire. Br. Barre, pl. 
39. Cites 9 E. 4. 1. . | 
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7. In Delt againſt B. upon a Contract he ſnid, that the Contract as 

made by him and one (C. cho is alive not named ; judgment of the Writ ; 

by which the Hyit abated. Br. Briei, pl. 217. cites 9 E. 4. 24. 

S8. Action upon the Caſe of Bargain ot certain Land for Money paid be. 
re- hand, and after he infeoffed a Stranger contrary to his Bargain; the 
Defendant ſaid, ihat he ſold to the Plaintiff upon Condition he fyould pay 10 
hin 10 l. juch a Day, and per Cur. there he ought to traverſe, a/. 

hue that it was ſold for ſo much Money paid before-hand, prout &c. For 

when the Plaintiff falſely recites his Bargain, it ſuffices for the Deſendant 
to traverſe it. Br. Traverſe per &c. pl. 248. cites 16 E. 4. 9. 

9. But Brooke ſays it ſeems, that if the Bargain be declared fingle, the 
Deſendant may focw that it was upon Condition without Traverſe. Br. 
„„ | EE | 

10. Debr, and counted of a Leaſe of a Chamber and certain Beds to the 
Defendant, and that he ſhall be at Table with the Plaintiff for à certain 
Time, paying 20 8. by the Week for all, and counted that it amounted to 
10 l. &. The Defendant ſaid, that as to the Chamber and Bed Non di- 
niit, and found for the Plaintiff, and alleged in Arreſt of ſudgment, 

that this is Jeofail, becauſe he did not anſwer to the Boarding; and upon 
good Argument it was held, that the Contract falſe in Parcel is falſe in 
all, and therefore the Plea good, Quod non dimilic Parcellam &c. and 
theretore the Plaintiff recovered by Award. But Brian was ftrongly 
_ againſt it, and the Juſtices of B. R. in coming ſrom Weſtminſter faid, 
that it was Jeofail, And per Brian, the Iſſue ought to have been Mh, 
debet prout &c. and give his Matter in Eviaeace; But all the other 
| Tuttices of C. B. were againſt Brian, and it feems to be good Reaſon 
= e that it ſhall be a good Plea; for otherwiſe the Plaintiſt, by falſe De- 
clarations, (where the Contract was only for Boarding) may, by the 
| | CDI adding the Leaſe of the Chamber, ouſt the Delendant of his Law 
. 8 . without juſt Cauſe ; Quod Nota. Br. Dette. pl. 170. cites 21 E. 4. 28. 
| N II. In Debt the Detendant may traverſe Part of the Contract of the 
T Thing of which the Defendant cannot wage his Law. Br. Contract, pl. 
238. eites 21 E. 4 28. . PLS 3 
12. Ic was ſaid Arguendo, that in Debt, if the Plaintiff counts o 
buying of a Horſe in the County of Middleſex tor 208, and the Defengant 
Pa ſays, that he boug ht it in London upon Condition, and fhewed the Cyndition = 
performed, abſque hoc that he bought it in the County of Middleſex, prout 
&c. and a good Plea ; Quod omnes conceilerunt, Br, Traverſe per &c. 

9 51. 261; eites 21 E. 4 29. „%% ſole cet 
See Tit Ap- 13. If one retains a Servant to ſerve for a Year, for a Salary of 20 8. 
portionment. there if the Servant demands the 20 8. he ought ro foew that the Time is 

peaaſt, viz. that the Year is expired, and ought to plead it certainly ; be- 
cauſe his Action is given in reſpect of the Year patt, and of the Thing 
done in Time, and the Time is Parcel of the Cauſe of the Demand, 
and precedes the Demand. Pl. C. 26. b. cites Mich. 20 H. J. 12. by 
14. Iden for Breach of Covenant in a Deed ; Detendant pleads Parol 
Agreement, afterwards in Diſcharge of the former Covenant, but the Court 
held the Plea not good, and took theſe Differences; that a Parol A- 
greement, before Breach of it, may be diſcharged by Parol, and fo plead- 
ed; but after Breach it cannot be pleaded in Diſcharge without Satil- 
faction alſo pleaded ; but a Diſcharge may be pleaded by Deed be the 
Covenant dy Parol or by Deed after a Breach, and without Satisfafion. 
Sty. 8. Hill. 22 Car. B. R. Forteſcue v. Brograve. | 
15. He that will have the Benefit of a matual Agreement, mult ſſ e 
that he has done his Part. MS. Tab. March 28th, 1727 Dutcheſs of 
Hamilton v. Duke Hamülton. : 
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(L) Decreed. 


I. Draught of an Agreement before Commiſſioners decreed, notwith- 
ſtanding the Detendant refuſed. 11 & 12 Eliz. Toth. 65. 
Pope v. Maſon. | | | | . Res Ts 
2. Though an Fate cannot be created by Covenant by Law, yet it 
will be made good in Equity. Toth, 147. cites June 40 Eliz, Prince 
v. Green. 1 e | | 
3. The Defendant promiſed and agreed to aſſure Leaſes in Marriage 


with the Plaintiff 's Daughters, who would not pertorm it, but ordered. 
Toth. 260. cites Long v. Long. 40 Eliz. Ii. A. to. 360 or 369. 


4. A Man promiſed to aſſure Lands in Confideration of Marriage, but at- 


% 


ter the Marriage reſuſeth, yer ordered, Toth. 260. cites Gerards Cale 


in 2 Jac. Ii. A. to. 202. 1 

F. Where the Law cannot give a Leaſe, or a Thing promiſed but Da- 
mage, there is ſome Cauſe tor the Court to compel the Party to perform 
the Thing promiſed. Toth. 259. cites Brown v. North, Waller v. 
Salter, Trin. 8. Jac, li. A. „ 5 2 


6. The Delendant promiſed to ſell the Plaintip Land, whereof 10 s. 


W given kim, yet the Detendant would not perform, yet he ſhould. 
Toth. 260. cites Ferne v. Bullock, Mich. 9 Jac. li. A. to 274. 


7. The Defendant promiſed his Father, to aſſure certain Copyhold 


Lands to the Plaintiff, but the Father dying before any Surrender, he de- 
nied to aſſure the ſame, yet decreed he thould. Toth. 261. cites 21 


Maii, 9 Jac. Paile v. Paile. e . . To 5 
8. Upon @ Promiſe made by the Deſendant 7o convey his Lands unto the 
Plaintiff, was the Cauſe of his Marriage, but when the faid Detendanr 


came to be old, he conveyed away the ſame Lands from the Plaintiff, 


contrary to his Promiſe. The Plaintiff was relieved tor Part of the 
fad Lands, Toth. 260, cites 13 Jul. 11 Ja. Otway v. Hibblethwaite. 
9. A Promile of 500 J. to make himſelf aBaronet, but would not pay it. 
Toth. 261. 262. cites Ruſſel v. Read; yet decreed about, 5 or 6 Car. 
10. A, purchaſes Land of B. at 43291. A. after agrees, that on B's 
Abatement o 420 l. of the 4320 l. he would re-convey whenever the King, 
and Dean, and Chapter wcre reſtored. B. made the Abatement. De- 
creed againſt the Son of A. A. being dead, though it was objected, that 
it was only in Nature of a Wager, and the Conſideration unequal and 


| penal; and that an Action more properly lay. Chan. Caſes 42. Hill. 


14 Car. 2. on appeal from a Decree at the Rolls. Parker v. Palmer. 


| 11. Promiſe to deliver up a Bond upon a Condition, which was after— 


wards pertorm*d ; Decreed to deliver up the Bond, though the Thing 
done did not amount to the Sum due. N. Ch. R. 128. 21 Car. 2. 


Bootle v. Sanctry. 


12. Sale of fourteen Shares out of thirty-fix Shares in the New Ri- 
ver Water, which thirty-ſix Shares were charged with a Rent of 500 1. 
per Ann, to the Crown in Fee, and 100 1 per Ann. to H. M. ſor Lite. 
And Sir Hugh in his Agreement with B. had covenanted to diſcharre 


| . the fourtcen Shares he had agreed to ſell B. from thoſe Rents, Decreed 


that the Plaintiff ſhould enjoy the fourteen Shares diſcharged ot thoſe 
Rents, aud that the other twenty-two Shares ſhould be ſubject to the 
Plaintifl's Indemnity therein, notwithſtanding *rwas inſiſted that Sir 
ugh's Covenant to diſcharge the fourteen Shares of thoſe Rents was 
merely Perſonal, and did not nor could charge the whole Rents upon 
the twenty two Shares. Chan. Caſes 208, 212. Trin. 23 Car. 2. Loid 
Cornbury v. Middleton. a 
13, The 


mo. 


Contract and Agreement. 


Worſeley. 


32 Car. 2. Legate v. Hock wood. 


13. The Remedy of an Apreement ought 10 be reciprocal ; Per Wind. 
ham J. Chan. Cates 209. Trin. 23 Car. 2. Lord Cornbury v. Mid- 
dleton. EY 5 | | 

14. A Widow agrees to accept 1001. per Ann, for her Jointure, when 
by Marriage Articles ſhe was to have 300 J. per Ann. The Court de- 
creed the Agreement. Fin. R. 128. Mich. 26 Car. 2. Norcliff v. 


15. A. having made @ Bill of Sale, and confeſs'd a Fudgment to B. ſor 


| ſecuring Rent, agreed atterwards with B. to deliver up the Bill, and gc 


kncwledge SatisfatHion on the Judgment if C. would be bound with B. 
to A. for Payment, which was done accordingly, but B. died before he 
had performed his Part. Decreed that the Adminiſtrator of B. deliver 


up the Bill of Sale, and acknowledge Satisfaction on the Judgment. 


Fin. R. 300. Paſch. 29 Car. 2. Love v. Hawks. | 
16. A woluntary Agreement 1s not obliging in Equity, unleſs the 
whole be performed. Chan. Caſes 302. Mich. 29 Car. 2. Butcher y, 
Hinton & Short. e ))) 

17. An Agreement between Creditors of a Bankrnpt decreed to be per- 


formed. Fin. R. 326. Mich. 29 Car. 2. Ebſworth and Manſell y, 


Kent & al. 55 „ 
18. Leſſee of a Term agrees in Conſideration of Money paid, and 


more to be paid, to ſell his Term to A. A. procuring a Licence of Leſſer 


and demiſing the Land to B. for her Life. A. inſtead of a Licence took a 


new Leaſe of the Leſſor tor the ſame Lives, and by Bill ſets forth that 


he is ready to make che Demiſe to B. and pay the reſt of the Money, 
Decreed the Agreement to be performed, and the Leaſe to be made to 


B. and B. to execute a Counterpart. Fin. R. 420. Paſch. 31 Car. 2. 
Wallenger v. Greenfield & Norris. 


19. In Caſe of an unreaſonable Agreement, though reduced into Wri— 


ting but not Seal'd, as to give in Marriage with one Daughter more 


than would be remaining tor the Father, (who was in Debt) and two 


other Daughters, and the Mother. Ld. Chancellor would nor decree 
the fame, but if the Plaintiffs could recover at Law he would leave 
them to the Remedy, and it was reterred to the Parties to agree amongſt 


themſel ves, elſe to attend again. 2 Chan. Caſes 17 Hill, 31 & 32 Car, | 


$5 ABA. 


20. A. agreed 7o ſell Land to B. and received 210. of the Purchaſe Mo- 


ue, and the Reſidue was to be paid on executing the Conveyance ſuch 


a Day. But at the Day the Writings were not ready though the Mo- 
ney was; and A, telling B. he could have 100/. more for the Land if 


B. would conſent to quit it to C. and that then A. world pay back to B. the 
210 l. with Intereſt, to which B. conſented, and C. promiſed to become 
B's Pay maſter, it B. could procure A's Order for that Purpoſe ; But 4. 


retuſing to give ſuch Order, B. brought his Bill to compel him. De- 
creed that C. pay the fame. Fin. R. 456. Trin. 32 Car. 2. Farmer v. 
Mariton. 55 * „„ „Tb 

21. A. ſells Part of a Ship to B. and made a Bill of Sale of it, and 
B. gave Bond for the Money. A. ſnatches away the Bill of Sale, and ſaid 
he would keep ir till B. had paid the Money. B. requeſted a Bill of 


Sale, bur A. refuſed. However, B. took Poſſe//ion of the Ship, and went 
a Voyage with her; at the Return A. offered to give B. a Bill of Sale, 


which B. then retuſed, and now ſes to have up his Bond, though he had 
not paid the Money. Finch C. decreed the Bond to be delivered up to 
B. and B. to reaſſign the Part of the Ship; becauſe when A. had Sccu- 
rity he ought on Demand to have made Aſſurance. 2 Ch, Cafes 5. Mich. 
22. If a Man buys Lands and ſecures the Money, if he who ſells 
will zot make Aſſurance when reaſonably demanded, he ſhall loſe the 
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42 Car. 2. in Cate of Legate v. Hockwood, 
23. A Promiſe or Agreement by Feme /ole to avoid a Law-ſuit, that 


Marrics and deviſes the Land to her Husband, and dies, Decreed that 


that the Agreement be executed. Vern. R. 48. Paſch. 1682. Goilmere 


v. Battiſon. 


a — 
— 


7. 9. Foo J. or the Land. She 


on ik 


24. Where / Purchaſor pays not Money according to Articles, à Fin. Rep. 


ſecond Purchaſor thall be admitted, though he had Notice, 2 Chan, Caſes 
121. Trin. 34 Car. 2. Barebone v. Barnes, | 


25. Where a Parol Agreement is conſiſtent with, and does mot contra- 


Mich. 

29 Car. 2. 
Howes v. 
Huntingdon 


dit} the Deed, you may ſue at Law; Per Lord Keeper, and refuſed to & al' 8. P. 


grant Relief. 
way & al-.. : 5 . . 
26. A Contract which carries an Equity to have it decreed in Specie, 


olg li to be without all Oljection; Per Ld. K. North. Vern, 272, pl. 268. 
Mich. 1684, in Cafe of Johnſon v. Nott. 12 


27). A Perſon indebted by Bonds, and failing in the World, applies 


to the Seriverer of the Obligees, to know where they lived, to apply 
to them lor a Compoilition 3 But the Scrivener not telling him, but pre- 


tending the Obligees were abſolutely under his Direction, undertoo 
compound ſor 10 5. in the Pound, which was more than other Creditors 


received. The Debtor paid ſome Money, and tendered the reſt accord. 
| ing to the Agreement, but the Obligees world not ſtand to the Agreement. 
The Scrivener reſuſed to deliver up the Bonds. On a Bill by the Debror 


it was Gecreed, that he pay to the Oblipees their Principal, Intereſt, and 
Coſts, and that the Scrivener ſhould repay what the Plaintiff ſhould fo 


pay, and indemniſy the Plaintiff according to the Agreement; Per Lds. 
Commifſioners. 2 Vern. 127. pl. 126. Hill. 1690. Parrot v. Wells & 
Clerk. 5 oo no en 


28. A. makes a voluntary Settlement on B. who afterwards agrees to de- 
liver it up without any Confoderation. This Agreement will be decreed 
in Equity; For by Ld. Keeper, a voluntary Settlement may be ſurren- 


dered without Conſideration, and decreed a Reconveyance. Chan. 


Prec. 69. pl. 62. Hill. 1696. Wentworth v. Deverginy, 


29. Chancery will not alter or amend the Agreement of the Parties. 
Ch. Prec. 89. Hill. 1698. Warrington v. Langham. _ 


30. Bond to transfer zoo l. Eaſt India Stock on or before September 30 
next. The Stock was much riſen in Value ſince the Agreement, yet the 
| Detendant was decreed to transfer 300 1. Stock in a Fortnight, and ac- 

count for all Dividends ſince Plaintiff ought to have transferred, and 
Colts at Law, and here, or diſmiſs the Bill with Coſts, 2 Vern, 394. 


pl. 365. Mich. 1700. Gardner v. Pullen, 


2 Chan. Caſes 143. Trin. 35 Car. 2. Foot v. Sal- 


31. As a beneficial Bargain will be decreed in Equity, ſo if it hap- Ch. Prec. 
pens to be a loſing one, it ought tor the ſanie Reaſon to be decreed ; Per 156.S. C.— 


1 right K. 2 Vern. 423. Paſch. 1701. City of London v. Richmond 


32. Equity will not carry «unreaſonable Agreements into Execution. 


MS. Tab. February gth 1721. Brain v. Woolly, July 11th 1721. Ca- 


ral v. Chamberlain. March 24th 1720. Top v. Stanhope. - 
33. Equity will not decree Tenant for Life to commit a Forfeiture. 
MS. Tab. February 1721. Brian v. Acton. L 
34. Nor where the Method of obtaining them is not ftrittly regular, al- 
though executed in Part. MS. Tab. May 22d 17121. Rochtord v. 
Creſwick. — — 
35. Nor where a Perſon of weak Underſtanding is drawn into it. MS. 
Tab. July 14th. 1721. Carol v. Chamberlyn. 8 
36. Earl Godelphin agrees with Builders, betore the Act made for build- 
ad 6. ing 
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Ch. Prec. 
589. Beech 
v. Crull, S. P 
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5 
ing Blenheim at the Expence ot the Crown; and recites, that he made 
ſuch Agreements at the Iuſtance and Dejire cf the Duke of Maritorcuyh, 
The Duke is bound by ſuch Agreement, and is well liable to pay for the 
Work done after the Statute as belore. MS. Tab. May 8th 1721. Dut- 
cheſs of Marlborough v. Strong. 3 
37. Whether an Agreement made with the Committee of the Veſtry, hut 
never made an Aci of the Veſiry, thall be carried into Execution > Ms. 
Tab. November 23d 1722. Bennet v. Perry. . 
398. Where a Contract has lain dormant for many Years, there ſhall be 
no ipecifick Periormance decreed. MS. Tab. March 3. 1722, Wingteild 
v. Whaley, | . 8 
| 39. 'T 4 Plaintiff's Houſe : being ſo near the Church, that the 5 
o'Clock Bell rung in the Morning diſturbed the Plaintiff, He came to 
an Agreement in Writing with the Churchwardens and Invavitants, at a 
Veſtry, that the Plaintiff would erect a Cupulo and Click at the Church, 
and in Confrderation thereof, the 5 O'Clock Bell could not be rung in the 
Merning ; This is a good Agreement, and decreed to be binding in 
Equity. 2 Wms's. Rep. 266. Hill. 1724. Martin & al' v. Nutkin 
40. Private Agreement in Derogation of Marriage Articles ſet aſide. 
MS. Tab. 1928, Morriſon v. Arbuthnot. . 
41. A. treats for the Marriage of his Son, and in the Settlement on 
his Son there is a Power reſerved to the Father, to jointure any Mife, whim 
he ſtould marry, in 2001 per Annum, paying 1000 J. to the Son. The Fa- 
ther treating about marrying a fecond VV ite, the Son agrees with the ſe- 
cond Wife's Relations to releaje ihe loco . and does releate it, but takes a 
private Pond from the Father for the Payment f this 16601, Equity will 
not fer aſide this Bond, becauſe it would be injurious to the firſt Mar- 
riage, which being Prior in Time 7s 70 be preferred, 3 Wins's Rep, 66. 
Pl. 17. Trin. 1730. Roberts v. Roberts. 


— _ 
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42. A. articled with B. for the Purchaſe of Land deviſed to B. ly J. S. 
Afterwards B. ſued A. to compel him to compleat the Purchaſe and pay 
the Purchaſe Money. B. antwered, that he believed J. S duly executed 
the ſaid Will, and deviſed the Premiſſes as let forth, and admitted the 
Articles, and that he was teady to proceed in his Purchaſe, all proper 
Parties joining. The Wil was proved in Chancery to be duly executed; but 
the Heir, who was beyond Sea, though made a Party Defendant, had not ap 
peared to or anſwered the ſa;d Bill. B. had entered upon Part of the EI. 
tate, but the other Part being in a bad Condition, he wanted to be dil- 

Charged of his Purchaſe. Ld. Chancellor King faid, that it appears the 
Defendant who articled tor the Purchaſe, knew at that Time that tbe Heir 
was geyoud Sea, and till accepted the Title, without inſiſting that the Heir 
"ſhould join, or that the Will jhould be proved againſt the Heir; Allo the 
Defendant admits by his Anſwer, that the Will was duly executed, 
and by entring upon great Part of the Eftate, has himſelf executed the 
Purchaſe, for which Reaſon let him pay the reſt of the Purchaſe Money, 
with Intereſt, according to the Articles; and at the fame Time let the 
Truſtees and Mortgagees join in proper Conveyances to the Detendant 
the Purchaſor. It ſeems in this Cale to have been a great Eelp to the 
Title, that the Mortgage made by the Teſtator, and prior to the Will, 
Was for the greateſt Part of the Purchaſe Money, which muſt be kept 
on Foot tor the Protection of the Title. 3 Wms's Rep. 192, 193. Trin. 
1733, Colt v. Wilſon & al“. 5 

43. A Bill in Equity lies not to compel the Performance of an Acre 
ment to pay in Conſideratio of having tied a Proſecution for Telluy; 
other wiſe it zo eh a Preſecttion at Law for a Fraud. 3 Wms's Rep. 
279. Paſch. 1734, in Cate of Johnſon v. Ogilby & al. 

| 44. An Agteement was ned by the Parties, and by the Conſent ads 
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an Order of Court to ſubmit to ſuch Decree as the Court ſhould make, and 
neither Party to bring an Appeal, yet the Cauſe allowed to be re-heard. 
3 Wms's Rep. 242. pl. 57. Hill. 1733, Buck v. Fawcett. 

45. An Attorney, tor and o Behaif of his Client the Deſendant, pro- 
miſes to pay 5ool. This being done by 7he Conſent of the Client, the At- 


—_— —— * a " WRAY * — 
— Inn nent 


torney is not liable, but only the Client; otherwiſe if the Attorne 


had no Authority from his Client to make this Engagement. 3 Wms's 
Rep. 277. pl. 68. Hill. 1734, Johnſon v. Ogilby & al. 

46. A Truſt Eſtate was decreed to be ſold tor the Payment of Debts and 
Legacies, and to be fold to the beſt Purchaſor. A. articles to buy the 
Eſfate of the Truſtees, and brings a Bill ro compel them to perform the 
Contract. The Truſtees by their Antwer diſcloſe this Matter. The 
Court will make no new Decree, but will leave the former Decree to 
be purſued. 3 Wms's Rep. 282. Trin. 1734, Annefley v. Aſhurſt. 


” 3 —_ a 
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0 Decreed in Specie. 


1. LFI Man promiſes me to make me a Houſe which he does not do, I ſhall 
fk have Remedy by Subpœna, and it my Feoffee of Truſt will not per- 


farm my Will, I ſhall have Subpbena agaialt him; Per Jenny; Quod 


Nota. Br. Conſcience, pl. 14. cites 8 E 4. 4. 


2. On producing Preccdents the Court tound it warranted by them, As upon Co- 


and the conſtant Practice ot this Court, that where ſuch Agreements vet that 


| , a Jointure 
have been made on which the Party can only recover Damages at Law al, mae 


to decree the Thing to be performed in Specie, wherein this Court does ſbowld conti- 
not bind the Intereſt of the Lands, but intorces the Party to perform e of ſuch 


bis own Agreement. Chan. Rep. 158. 21 Car. 1. Wiſeman v. Roper. r. 


| 8 Equ. Caſes 
* 3 SL „ 18. Hedges v. Everar. 
3. B. having married without his Father's Privity, A. his Uncle, in S. C cited 
order to regain the Good-will of the Father to B. did, in Conſidera- oy „ 
tion of natural Affection to B. as for re-gaining the Good-will of the ms's Rep. 


| 1 | | 69. in Caſe 
Father to B. covenanted with the Father, that in Caſe the Manor of H. 47 Randall 


ſhould deſcend to him, he would ſettle it on himſelf for Life, Remainder to B. v. Randall. 


ani his Wife for Life, Remainder to B. and if ſuch Deſcent ſhould be pre- = 


wentcd by Altenation, then he would aſſure cther Lands which might de- 


ſcend ro him of that Value, and it no Lands of that Value deſcended, 
he would ſecure 4000 1. to be paid at his Death. The Manor did de- 
ſcend to A. and upon a Bill by B. and his Wife, the Court, upon 
ſearching and conſidering Precedents, decreed a ſpecifick Performance, 


and that A, convey accordingly, though ar the Time of entring into 


the Covenant B. had 20 Power over the Lands to be ſettled. Ch. Rep. 
158. 21 Car, 1. Wiſeman v. Roper. a 
4. The Vendor entred into Articles with the Vendee, 10 convey the 
Eſtare clear of all Incumbrances, and ſome were to be paid out of the Pur- 
chaſe Money, and the Vendor entred into a Recognizance tor the Per- 
tormance ot his Part, and thereupon 700 1 Part of the Purchaſe Mo- 
ney was paid, but by the Articles the Vendee had Liberty to be diſcharged 
of the Bargain if he gave Nitice thereof before ſuch a Time, and then the 
Vendor was to pay back yool. The Vendee liked, and afterwards diſ- 


liked, and gave Netice thereof, and defared to be diſcharged, but the Ven- 


dor exhibired a Bill for ſpecifick Periormance of the Articles. Vendee 
objected Incumbrances not diſcharged, and aſſigned & c. Decreed the 

endor to pay the noo l. ar Midſummer next, and Intereſt from this 
Time, and then the Recognizance to be delivered up and vacated, or 
in Detault, that the Bill be diſmiſſed, but without Colts. Fin. Rep. 
12. Mich. 25 Car. 2. Hatton v. Long. 5. Te- 
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5. Tenant for Life decreed to perform an Agreement in Specie as far ag 
he was capable, and Irom which he would have diſcharged himſelf by 
pretending that in fo doing he was ſuvjers to an Ad ion of Waſte, and 

| Damages decreed againſt him according ro what Plaintiff had ſuſtained 
by his not enjoying the Premiſſes according to his Agreement, Fig, 

Rep. 164. Mich. 26 Car. 2. Cleaton v. Gower and Carleton. | 

6. A. ſeiſcd of a conſiderable Eſtate of Lands, both Free and 


536 


Copy, and of a good Perſonal Eſtate, in Conſideration of 1500 l. agreed 


to ſettle all his Lands which he had or ſbould have, except Bl. Acre, and to 
leave all his Perſonal Eſtate, except 3zooo Il. ſo that all ſhould come to B. 
after his Death. On a Bill by B. A. was decreed to convey, and the 


Writings to be delivered to the Uther of the Court. Fin. R. 230. Trin. 


27 Car. 2. Coke v. Biſhop. 89 
7, The Heir ot Law pretending a Right to the Land, threatens to evift 
| the Tenant in Poſſeſſion, who likewrle claimed an Intereſt in the Fee 
whereupon the Zenant promiſes thus, viz. if I die without Iſſue of my 505 
dy, Iwill either give you 500 l. or lea ve you my Land, The Tenant wes a 
Feme ſole at the Time ot the Promiſe, but after marries, and deviſes 
the Eſtate to the Husband, (who had no Notice of this Agreement, nor 
had any other Portion with her) and dies. Finch C. decreed the Agree- 
ment to be executed. Vern. 48. pl. 47. Mich. 1682. Goilmere v. Bat- 
BRL oi. 2) | 


_ 8. In Caſe of Agreement to quit Poſſaſton of Lands, Chancery will 


not decree a Conveyance ; Bur per Vd. K. North, if the Agreement had 
teen to have conveyed thoſe Lands he would have decreed the Agreement, 


though he was not appriſed what Eftate he had in chem. Vern. 121. pl. 


111. Hill. 1682. Gerard v. Vaux. . 5 
9. The Plaintiſf aſſig ned ſome Shares of the Exciſe to the Defendant, 


doo thereupon covenanted to ſave him harmieſs, and to ftaud in his Place 


teuchiag all Payments to the King. The Plaintiff, being ſued by the King, 


Lrolig bi his Bill to have the Agreement perſormed in Specie, and although | 


it was inſiſted that the Plaintiff might recover Damages at Law, and 


that this was not a Covenant for any Thing certain, and that by this 


Means a Maſter in Chancery was to tax Damages inſtead of a Jury; 
yet it was decreed that the Defendant jhould perform his Covenants, 
and it was directed to a Maſter, that as often as any Breach ſhould hap- 
pen, he ſhould report it ſpecially, that the Court, if Occaſion ſhould be, 


might direct a Trial in a Quantum Damnificat'. 1 Vern. 189. Mich. 33 


Car. 2. Ld. Ranelaugh v. Hayes. 


10. Bill was brought to have a ſpecifick performance of a Covenant, 


* 


by which the Plaintiff was to have 4 Pit for digging black Stone in De- 


fendant's Ground, and that there ſhould be no other Pit there for ſuch Pur- 
poſe; But it appearing that Delendant, and thoſe under whom he 


claimed had had a Pit there for above 60 Years paſt, the Court diſ- 


mifſſed the Bill. 2 Vern. 127. Hill. 1690. Scolefield v. Whitehead. 


11. Where no Action at Law will lie to recover Damages, there this Court 
Will not execute the Agreement in Specie, for Equity will never make that 
a good Agreement which is not good by Law. 2 Freem Rep. 217. pl. 


289. Mich. 1797. Normandy Marquis v. Duke of Devonſhire. 
12. It was ſaid alſo, that where this Court executes an Agreement in 


Specie, it muſt be ſuch an Agreement as is fairly made, without any Fraud 


or Circumvention. 2 Freem. Rep. 217. pl. 289. Mich. 1697, Normandy 
Marquis v. Duke of Devonſhire. | ; 


2 Vern. 415. 13. Sir R. B. having Iſſue only Daughters ſettled his Eate upon 
pl. 379. Hill. T-u/tees to ſell, ſulject nevertheleſs zo a Power of Revication 5 Mterwards, 


$700 ow upon the Marriage of his Daughter with the Plaintiff, by Deed reciting, that 
NG elle. þis Intent was that the Manor of C. in Oneſtron ſhould go to the Iſſue Male 
S. C. accord- of the Plaintiff, he thereby agreed, that if the Plaintiff ſbould be minded 
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10 purchaſe the ſame to him and his Heirs, 


relating to the ſaid Agreement, the Rea/oaableneſs and Equitablencſs 


245, 245. pl. 313. Hill. 1900. Bromley v. Fettiplace. | TE 
14. And it was faid by the Lord Keeper, for another Reaſon” he bid, that it 


for Mr B. to have it at 15001. leſs than the beft Purchaſer would give, be- 


Place. 


Settlement and revokes it, which is, by Conſtruction, a defeating of the 15001. bu 
Court of Equity is not obliged to decree a ſpecifick Execution of all Covenants and Agreements, be 


- —_——_ JI 
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he Kol have it for 1500 J. ingly ; and 
| G : : . 1 * ö * rr 
cheaper than the beft Purchaſer would give fer the ſame. Sir R. B. ler- e 
wards made his Fill, and gave the Coiulatnant 15001. to be raiſed out Farce 
this Manor, but did not mention Whether it thould be in Satislaction ot that the 
che 1500 J. agreed to be allowed the Plaintiſf in Caſe he would purchaſe Covenant 
rhe ſame. The Plaiattf preferred is Bill to have the Agreement exe— weir. 1 

5 | i 5 5 5 * ual ; 
cured, hat be mig ht pure haſe the ſaid Manor, aud have an Allywance of 


! che Plaintiff 
the 1500“. It was held, that as it ſtood barely upon the Deed, this was not 


— — 
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Court would not execute this Agreement in Specie, tor this Court will bound to 


not execute all Agreements in Specie, but will conſider pon Circumſtances OS 
? | any Frices 
N * of and it was: 
cxecutiug the ſaiae, and will in many Cafes leave the Party to his Re- o»/crved, 
medy at Law to recover Damages only tor not performing the ſaid A- thai as the 


greement ; and the Reaſon why they would not execute it in this Caſe, Coen 


7 eg uſe ' , I | | 3 % 2 was worded, 
was, becaule, as it appeared upon the Face of the ſaid Agreement, it ifthe Plain 


y the ſaid Sir R. tiff had died 


would not anſwer the Intent of it, it being declared b 
B. in the ſaid Agreement, that it was intended that this Manor fhould go in the Lite- 
to the Iſſue Male of Mr. Bromley, and Mr. B. having been married 22 ume ot Sir K. 
Years, and having uo Iſſue Male, it was plain the main And of the As ree- 28 ce 
meat word act ve anſwered ty an Execution in Spicic. 2 Freem. Rep. no Effect; 
Eo and it was 


3 . . - ps e : Sir R. after- 
J (0) E is 8 * 5 YC I Fa : | 
could not be tor Kecurlng It, becauſe he looked upon it as 7mprat7icable ds hd 


5 had a Son, 
cauſe it was impotible to know What the Purchaſer would give; tor it it ſhould 


could not be expoſed to Sale belore a Maſter to the beit Purchaſer, be- have diſ- 
cauſe whoever thould bid tor the Eſtate was not to have it becauſe Mr. Tharged rhe 


g | | 6 „ . eh Covenant. 
B. was to have it 1500 l. cheaper. The Plaintiff's Bill was diſmiſled as Chan. 


to the exccuring ot the Agreement in Specie, but was oftered a Decree Prec. 138. 
for the 15 J. Legacy, but then was to be enjoined from proceeding at Pl. 121.5. C. 


Law, and had Time to conſider whether he would take it or not. nd bf the 
* 9 P 2 | 1. | Hill | B | 11 FOR F 5 Alter ot 
2 Frcem. Nep. 245, 240, 247. PL 313. Hill. 1700. Bromley v. Fetti- the Rolls 


cites the 


they on never ſo valuable Conſiderations, but will conſider al! Circumſtances; and Sir R's Circum- 
ſtznces, and the Condition of his Fortune, being fo much altered, (he being much indebted at the 


Time of miking his Settlement) and thereupon his Purpoſe ſo mach changed, that if a ſpecifick Ex- 


ccution of this Covenant ſhculd be decreed, the whole Will would be defeated, and therefore he 


thought it ought not to be executed in this Caſe 


; and of the ſame Opinion was the Lord Keeper, and 
dimilied the Bill. Z „„ 1 8 e . 


15. It was ſaid, that generally this Court will not execute an Agreement 
in Specie, but when the Aprecment is ſuch that an Action of Law will lie 
for Damages for Nonperformance of it; But in ſome Caſes that will not 
hold; tor it a Marriage Agreement thould be ſo ill worded, that an Action 
would not lie at Law for the Breach & it, jet this Court will, decrce a Per- 


formance 3 Per Mauer ot the Rolls. 2 Freem. Rep. 246. pl. 313, Hill. 


1700. Bromley v. Fettiplace. 2 be 8 
16. And ſometimes /i/ſeqrent Accidents diſcharge the Execution of * 2 Vern. 
an Agreement in Specie, and cited rhe Cale in Fitzh. Subpœna 23. cited 416. pl. 379- 
in Shellep's Cale, * 1 Rep. 100. where a Man being Suk, diretFed his cites & C. 
Truſtces to convey to his Danghter, and afterwards had a Son born, aud 
ches; The 'Fruitees thall convey to the Son, and not to the Daughter; 
Per Maſter of the Rolls, 2 Ficem, Rep. 246. pl. 313. Hill. 1700. 
Bromley v. Fettiplace. ED | 8 — 
15. On a Lnarrel between Baron and Feme, the Baron agreed with the 
Father ot the Wife that he would return her Portion t» the Father, who 
fuould keep his Daughter, and indemmjy * from Delts ; e 
5 the 
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the Will re- 


t however, a 


Cuntract and Agreement. 


the Baron oflering to re-tałe his Wife, the Baron reluſes Payment of the 
Portion back; But notwithſtanding, the Payment was decreed on the 
Father's giving Security to indemnity the Baron againſt the Debts and 
Maintenance of the W ite and Child. 2 Vern. 386. Mich. 1700. Seel- 
ing v. Crawley. _ 
18. Where one Perſon hath tried, or ſhewn a Backwardneſs in per- 
forming his Part of the Agreement, Equity will not decree a ſpecifick 
Performance in his Favour, eſpecially it Circumſtances are altered. MS, 
Tab. Jan. 26th 1702. Hayes v. Caryll 18 FE 
19. Bill brought by a Son to fer aſide an Agreement with his Father 
for releaſing his Inheritance, being a Truſt Eſtate in Tail for an Annuity, 
becauſe he was under the Power of his Father was difmilled, becauſe there 
being no Fraud proved, and zhe Son having been extravagant, but with— 
out Prejudice to his Heir. MS. Tab. january 25th 1710. Green v. 


leemed 


| ( 
20. A Party that enters into Articles in Violation of a Truſt ſhall never "4 
take Benefit by them. MS. Tab. Auguſt 17th 1715. Daly v. Linch. 
221. Bill tor a ſpecifick Performance of an Agreement to transfer Stock. ö 
Caſe was, the Defendant agreed with the Plaintiff to transfer to him 10001, 
F. H. Srock upon the 2oth of November then next following, at the Rate 1 
of 104 l. per Cent. and gave him a Promiſſory Note under his Hand for 
ſo doing, and received two Guineas of the Plaintiff in Part of the Conjp- mn 
deration Money; but the Defendant in drawing the Note, had put in the 7 
Aiſual Words (or pay the Difference) which the Plaintiſſ ſtruck out, and r 
world nut agree to, and then the Defendant ſigueũ the Note. After the Bar- 1 
gain made, and before the Time ot delivering the Stock, the S. S. SE 1 
did riſe conjiderably 1a Value, and the Defendant did not deliver the Stock 2 
at the Day, but a few Days after offered to pay the Difference, and ſubmits ˖ 
10 to do by his Antwer ; but the Plaintiff inſiſts to have the Stock attualiy h 
transferred to him, and retuſes to take the Difference &c. Sir Robert 'Y 

Ray mond, and Mr. Vernon for the Deſendant inſiſted, that buying of 0 
Stock in this Manner to be delivered at a future Time, at a certain * 

Price, was in Nature of a Wager upon the Riſe and Fall of Stock, and 
therefore paying the Difference is a ſufficient Performance of the Con- n 
tract; that a Contract tor Sale of Stock differs from other Contracts tor tl 
Sale of an Houſe, Lands &c. for in ſuch Things there may be a parti- o5 
cular Conveniency or Benefit to the Buyer in this individual Houte &c. hi 
but tis not ſo in Stock; for one 10001. is as good as another 10001. D 
Stock, and is ro be purchaſed daily in Exchange-Alley; that the Plain- pe 
tiff has his Remedy at Law for the Damages, viz. the Difference, and er 
that is the Juſtice of the Cafe between the Parties, that it is diſcretion- ti. 
ary in the Court to decree a ſpecifick Performance of an Agreement, w 
and that in many Cafes the Court will leave the Party to his Remedy to 
at Law tor Breach of a Contract &. 98 „ Gs 70 
Sir Joſeph Jekill the Matter of the Rolls ſaid, that this is a fair and th 
N reaſonable Agreement, and he ſaw no Reaſon why the Court ſhould not th 
in this Caſe, as well as others, decree a ſpecifick Performance of the th 
Contract, eſpecially ſince it was inſiſted upon by the Plaintiff at the Li 
| making the Agreement, that he ſhould not be obliged to take the Dit- Ac 
| ference, but would have the Stock actually delivered to him, and tis ev 
: more for the Advantage of the Buyer do have the Stock than the Di- cu 
ö terence, and faves him the Trouble of buying it of another, and pay- Cc 

| ing Brokerage, and decreed that the Deiſendant do transler the Stock 

| and pay the Dividends ſince 2oth November, Plaintiff to pay Iutereſt col 
: of the Money to that Time, and ordered Coſts to the Plaintiff. thi 
| On an Appeal from this Decree, Parker C. upon opening the Cauſe, Ii 
f asked if the Plaintiff was at the South Sea Houle upon the Day appoint- an 
| ed tor transterring the Stock to demand it, and tender the Money, and ten 


ſeemed ſtrongly againſt the Plaintiff, and urged the Law in Caſe of a 


Contract and A greement. 
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Bargain for Corn to be delivered upon a Day certain at ſuch a Market, 
at tuch a Price, and the Corn is nor delivered according to the Con- 
tract, the Buyer ſhall not by a Bill in Equity compel the Seller to a ſpe- 
cifick Performance of this Agreement, but the Buyer is leſt to his Re- 


medy at Law tor Breach ot the Agreement, to recover Damages, (id eſt) 


the Difference between the Price agreed on by the Parties, and the Price 
of Corn upon the Market Day. 

It was ſaid, it was the common Juſtice of this Court, to compel the 
party to a ſpecifick Performance of his Agreement, if the ſame was juſt 
and reaſonable, and fairly obtained; that this was a juſt, reaſonable 
and fair Agreement in all the Circumſtances; it was the current Price 
of the Stock at that Time, and no Impolition upon the Defendant ; that 
the ſubſequent Riſe could not alter the Caſe, for it was an equal Hazard 
that it might fall, and the Parties in ſuch Contracts executory mult take 


their Chance; they compared it to the Cafe of a Contract for ſo many 
| Bales of Silk, or any other Merchandiſe ro be delivered at a future 
Day, at a certain Price; it the Value of the Silk or other Goods doth 


riſe before the Day, that is no Excuſe for Nonperformance of the Con- 
tract. So in the Caſe of a Contract for Lands, if Lands riſe in Value, 


yet the Party ought to execute his Agreement. They ſaid, that 
trom the Time of the Contract, to the Time appointed tor the Delive- 
ry, the Stock did not rife above 121. per Cent. that it was not more at 


the Time ot filing the Bill, which was in January 1718; nay, it was 
not more at the Pime of the Decree pronounced by the Maſter of the 


Rolls in Mich. Term laſt, and though the Stock has riſen ſince to a vaſt 
Price, between 900 l. and 1000 J. per Cent. if the Plaintiff ſuffers by 


that, it is his own Fault in not perlorming his Contract ſooner, when 


he was demanded fo to do, and in not obeying the Decree as he ought 
to have done; that whatever has happened ſince cannot alter the Caie ; 
that the Contract was reaſonable at the Time it was made 


| 9 and ſo it 


was when the Bill was filed, and the Decree pronounced. = 
It was ſaid for the Detendanr, that the Rule was laid down too ge- 


neral for compeiling the Execution of Agreements between the Parties, 


that this Court would not compel the Party to perform a hard Agreement, 
though it was fair at the Time it was made, but leave the other Party to 


his Remedy at Law ; that it was very unreaſonable now to compel the 


Defendant to transfer 10091. S. S. Stock to the Plaintiff at 104 J. 10s, 


per Cent. when it was worth 10001, per Cent. that paying the Differ- 
ence at the Day was a good Performance of this Contract; that the Plain- 


tiff knew that the Detendant had no Stock when he made the Bargain 
with him, and therefore could not expect to have the Stock delivered 
to him, but to have the Difference if the Stock ſhould happen to riſe be- 


fore the Time, and he had no more Intention to take the Stock than 
the other had to deliver it, and this appears by his Non-attendance at 


the F. F. Houſe upon the Day to accept and pay for the Stock, They cited 


the Caſe of FHarguels 0 JNormandy and Lord %Berkly, Tempore 
Ld. Somers C. who ſaid in that Cafe, that the Court would not carry 
Agreements into Execution unleſs the Contract was reaſonable and fair in 


every Particular, becauſe they cannot mitigare Damages upon the Cir- 


cumſtances of the Cafe as a Jury may do, but muſt decree rhe whole 


Contract to be performed. N 85 
It was reply'd, that P/aintiſf ſome Days before the Stock was to be delivered, 
told the Defendant that he expected to have the Stock delivered to him, but 
the Defendant ſaid, that he had not the Stock, and therefore world not de- 


Irver it, and afterwards the Defendaut kept out of the Way for ſume Days, 
and the Pla:utiff conld not find him, and that was the Reaſon he did not at- 


tend at the H. $. Houſe to accept the Stoch; that this being occalioned by 


the 
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the Defendant's own unfair Dealing, the Pluintiſfought not to ſuiler b 
it, and upon that Account the Plaintiſt ought to be relieved in Equity, 
becauſe he is remedileſs at Law tor want ot a legal Demand and Tender 
upon the Day. _ „ 
Parker C. There is no Reaſon to bring this Bill for a ſpecifick Per. 
formance of this Agreement, becauſe there is no Difference Letween this 
1000 J. F. S. Stock, aud anther 1000 1. Stock, which the Plaintiff mig ht have 
olg hit of any other Perſon, upon the very Day, and the Plaintiff doth not ſulſer 
at all by the Non-pertormance of the Agreement ſpecifically, it the Deten- 
dant pays him the Difference; theſe forts ot Contracts are commonly under 
ſtood to mean no more than to transfer the Stock or pay the Difference, and 
this ſully anſwers the Intention ot the Parties, and the Party has thereby 
the intire Benefit of his Contract as fully as if the Stock were actually 
delived, for he may buy ct any other Perſon, and be no more Money 
out of Pocket than if the Stock were delivered to him according to the 
Agreement; this differs very much from the Caſe of a Contract for Lands, 
ome Lands being more valuable than others, at leaſt more convenient than o- 
thers to the Purchaſer, but there is no Difierence in Stock, one Man's 
Stock is of equal Benefit and Conveniency as another's. 5 
 edly, It appears that the Defendant had not the Stock when the Contract 
das made, and this Court will not decree a ſpecifick Performance of a 
Contract when the Party has not the Thing to deliver. Suppoſe a Con- 


tract for the Sale ot Land, and the Party has not the Land at the Time 


| he contracted tor the Sale of it, this Court would not decree a ſpecifick 
Pertormance of the Agreement; if there be a Contract for the Sale of 
Malt, or any other Commodity, and the Seller has not the Mal: or other 
Things agreed to be delivered, this Court will not compel the Party to 


perform his Agreement, but leave the Buyer to recover his Damages at 


Law tor Nonpertormance of the Agreement. 


zaly, In Contracts for Stock, being ſubject to ſudden Riſe and Fall, 
the Day is the molt material Part of the Contract, and therefore not pro- 


per for a Court of Equity to carry into Execution; the Decree might | 
be beneficial to the Plaintiff one Day, and to his Prejudice the next. | 
I thall always diſcourage Bills of this Kind, but ſince the Deſendant 
did Shuffle with the Plaintift, and nor ofter to pay him the Difference 
till two Months after the Day, I will not diſmiſs the Bill, but ler the 


Maſter enquire what the Difference was at the Day, and the Defendant pay 
it to the Plaintiff with Intereſt, but no Coſts. Decree reverſed per Parker 
C. MS. Rep. Trin 6 Geo. Cuddee'y,-Kutter, 7h hn 

22. Bill for a ſpecifick Performance of a Contract for 1000 l. York 


Buildings Stock at 105 l. per Cent. Bill diſiniſſed, tor that a Court of 


Equity will not carry theſe Sorts of Contracts into Execution, but leave the 


Parties to their Remedy at Law tor the Difference, but no Coſts in this 
Caſe, becauſe the Detendaat's Anſwer was falſified in ſeveral particulars; 


Per Macclesfield C. MS. Rep. Trin. 8 Geo. Canc. Doriſon v. Weſt- 
Ss C cited 23. A. and B. who had married two Siſters, preſumptive Heirs of J. 8. 

Fd Abena 27 7cle To divide equally between them whatſoever ſhould be given to either of 
as C | 


3 4 chem by the Will ff F. J. J. S. by his Will gave a great Real and Per- 


of this ſonal Eftate ro A. and only a ſmall Real Eſtate to B. who brought a Bill 


Court. 2 againſt the Executors of a for an Account. It was objected, that ſuch 
Wwms's Rep. Articles were not to be encouraged. But Ld. C. Macclesfield held, that 


608, 69. a Pertormance ought to be decreed, and his Lordſhip decreed accord- 
ingly. 2 Wms's Rep. 182. Trin. 1723. Beckley v. Newland, - 
See ſupra, 24. It being laid down as a Rule, that wherever no Action lies at Lat 
Pl. 15. to recover Debt or Damages, there nv Suit in Equity lies to compel a ſpeci- 


fick Performance, which ſpecihick Performance is given in Lieu ot Da- 
mages; But Ld. C. Macclesheld denied this Rule to be true, which e 
{.id 
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ſuid was plain from this Caſe ; As if a Feme Infant ſeiſed in Fee, upon a 
Marriage with Conſent of Guardians, ſhould covenant in Confideration of 4 


_ Sertlement to convey her Inheritance to her Husband, It this were done in 


Conſideration ot a competent Settlement, Equity would execute this A- 
greement though no Action would lie at Law to recover Damages. 
2 Wms's Rep. 243, 244. Mich. 1724, in Caſe of Cannel v. Buckle. 


7 q C N Pr — 3 5 0 | 
28. Lis a general Rule in Equity, that where there is a Purchaſor for 9 Mod. i 53. 
à valuable Conſideration on Articles only, without any other Conveyance, , H1 


5 Geo 1. in 


_ thoſe Articles thall be carried into Execution, and this is often done in Canc. 


the Caſe of an Heir on the Articles of his Anceſtor; Ars 0. Mod. 16. Charle: 
Mich. 9 Geo. 1. in Canc. Lady Coventry v. Lord Crater "Laos, 
= S P. and 


decreed, though the Heir of the Vendor was an Infant, that he Join in the Conveyance within fix 


Months after Age. | 


26. Marriage Agreement was to ſurrender Copy hol Eflate to Uſe of the 


Wife and her E.xecutors if foe ſurvived, and gave a Bond for Performance. 


The Wife ſurvives and dies. The Bond was put in Suit and Recovery 


thereup2m. Then Bill was brought tor ſpecifick Pertormance and Sur- 


_ render of Copy hold which was decreed, but Deduction to be made of 


Damages recover'd.  Decreed by Lord C. King. Mich. 1 525. Dow- 


ding's Caſe. 


27 A. purchaſed Land in B's Name, and B. gave Bond of 2001. to convey it 
to ſuch U ſes as B. thouid appoint, but did nor. Though the Penalty ot the 
Bond was recovered at Law, and actually paid, yet the Obligor is com- 

[ible in Equity to convey the Land, and account for the Profits, bur 
then he ſhall be allowed the 200 l. and Intereſt ; Per Lord C. King. 


Mich. 1725. 2 Wms's Rep. 314. Moorecrolt v. Dowding. 


28. Bill for the Execution of Articles for the Sale of Lands againſt the 
Executor and Deviſees of Land for Life, and the Infant Heir of the Vendor. 
Mr. Lurwich pro Quer'. Though theſe Articles for the Sale of this 


Eſtate were made and executed by the Vendor alter the making his Will, 
which he thought was a Revocation of the Deviſe of thoſe Lands in E- 
quity, yet the legal Eſtate for Lite he apprehended was in the Execu- 


tor and Deviſees, and therefore he pray ed a Conveyance from the De- 


viſees, and an Injunction for quiet Enjoyment againſt the Infant Heir 


at Law, &c. but did not pray an immediate Conveyance from the In- 
fant Heir, becauſe he did think him a Truſtee within the Meaning of 
Stat. ) Ann. cap. 19. ſo as to be able to make a good Conveyance by 
Virtue of that Act; tor though the Vendor after a Contract for Sale 
of his Lands is conſidered in Equity as a Truſtee for the Purchaſor, yet 


heis only a Truſtee by Implication, and not an expreſs Truſtee; as 
where Lands are conveyed to A. in Truſt for B. and theſe expreſs Truſts 
only are within Stat. ) Ann, cap. 19. | T 


King C Decreed, that the Articles be carried into Execution, and the 
Plainriif Sikes, upon paying the Purchaſe Money to the Executor, to be 
let into Polſeſſion at Lady-day next, and the Defendants, the Executors, 
and Deviſces, to make a Conveyance to the Plaintiff and his Heirs at the 
Coſts of the Plaintiff, and the Plaintiff to hold and enjoy the Premiſſes 
againſt the Infant Heir, and the Heir when he comes of full Age to convey 
to the Plaintiff aud his Heirs, unleſs the Infant Heir, within 11x Months 
after he comes of full Age, thews Cauſe to the contrary. Per King C. 
MS. Rep. Hill. 12 Geo. in Canc. Sikes v. Liſter & al”. | 

29. A Bill was to have Execution of Articles of Agreement for the 


Purchaſe of Copyhold Land, ſetting forth the Title, which appeared to be 


doubrtul, The Court ſaid it ſeemed to be a Bill brought to know the 
Opinion of the Court, whether the Plaintiff had bought a good Title 
or not; But Lord Chancellor would give no Opinion as to that, or as 


to a doubtlul Cuſtom ol barring Enrails in the Manor mentioned like- 
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wiſe in the Bill; But decreed in general a ſpecifick Performance of the 
Articles, and decreed the Lord (he being alſo a Party) to admit the 
Plaintiff accordingly. G. Equ. Rep. 189. Hill. 12 Geo. 1. Sayle v. 
Reeves. N 

30. Bill lies to compel a ſpecifick Performance of an Award to Coney 
an Eſtate, where the Party ſubmitting has received the Money, in Conſi- 


deration whereof he is to convey the Eſtate ſued for. 3 Wms's Rep. 
189. pl. 45. Trin. 1733. Hall v. Haidy. | : 


—_ 
— 


— 


(NJ) Decreed. Though there is no, or a very unequal, 
| Conſiderat ion. Eh 


_ Greement on a very unequal Conſideration, as where A. before the 


Reſtoration of Charles 2d. fold a Leale held of a Dean and Chap. 


ter tor three Lives for 43201. Afterwards B. agreed with A. the Plain- 


titt, that it A. would abate him 420 i. he would re-convey the Leaſe 


when the King, and the Dean, and Chapter were reſtored. The Plain- 


tiff thereupon abated rhe 4201. and now after the Reſtoration of the 


| King, and Deans, A. brought his Bill for the Leaſe againſt the Son of 
B. and the fame was decreed him by the Maſter of the Rolls. And 


the ſame was atterwards affirmed by the Lord Chancellor and Bridgman, 


Chan. Caſes 42. Hill. 14 Car. 2. Parker v. Palmer. 


2. A. ſeiſed in Tail of Freehold Lands, with Remainder to B. his elder 


Brother, and in Fee of Copyhold Lands, deviſed rhe Copyhold Lands to B. 


8 aud deviſed the Freehold Lands to C. the Plaintiff, his younger Brother. 


3 Chan. Rep. 3. A. was indebted to B. by Bond, and C. was indebred to A. 5 


oor gave Judgment to B. for the Debt which A. owed him. B. delivered 
20 Car. 2. 


and Trin. 21 


. the Defendant apprehending, as C. had ſuggeſted to him, that there had 
been a Recovery ſuffered by the Teſtator, agreed with the Plaintiff without 


au) Con/ideration, that each of them ſbould enjoy the Lands according to the 


Nil; but diſcovering afterwards that 20 Recovery had been ſuffered, he 
brought his Action to recover his Freehold Lands; and the Plaintiff 


brought a Bill to eſtabliſh 7h Agreement ; which was decreed accordingly, 
1 Chan. Caſes 84. Paſch. 19 Car. 2. Frank v. Frank — 


up A's Bond, and A. gave B. a new Bond that A. would pay the Money, 


Car 2. Booth if C. did not. Afterwards B. promiſed A. that if A. at his own Charge 


v. Sanky, 


48 


would extend C's Land, B. would deliver up the new Bond. The Promite 
Was proved, and that A. at his own Charge did extend C's Lands. 
The Bond was ordered to be delivered up, though the Extent would not 


ſatisfy the Debt, and C. became inſolvent, N. Ch. R. 128. 21 Car. 2. | 


Booth v. Sanctry. 5 % OE 
4. A derivener neglecting to inquire into a Title for his Client, on which 


Money was to be lent, and the Money being lent, and the Title proving 


bad, the Scrivener agrees to make Satisfatiioa another Way, and reduces 
it into Writing; and 'twas decreed in Specie, though *rwas inſiſted that 
there was no Contideration, Ch. Prec. 19. pl. 20. Hill. 1690. King 
v. Withers. 5 — — . 

5. A ſubſequent deliberate Act confirming an unreaſonable Bargain, when 
the Party is tully intormed of every Thing, and under no Fraud nor 
Surprize, ſhall make the Bargain good. A. having 500 l. given him by 

his Uncle, in Caſe he thould ſurvive the Teitator's Wife, ſells it tor 1001. 
to be paid by 5 Il. per Ann, bur that if the Teſtator's Wite thould die 


betore A. and the Legacy become due, in ſuch Cafe the reſt of the Mo- 


ney to be paid within a Year then next following. A. does ſurvive the 
1 85 = "Te: 
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Teſtator's Wite, and knows che Legacy was become due to im, and 
being tully apprized ot the whole, confirms the Bargain ; he (all be 


bound rhereby. 3 Wms's Rep. 290. pl. 73. Trin. 1 Cole v. Glb( 
& al. and Martin v. Cole & al. FT 195: 8 8 


(O) Not perfected, but Decreed; and againſt whom, 
l Fart thereto, : 


HE Bill prayeth Relief againſt the Deſendant as Brother and 

Heir, ſor that the Plaintiff paid to his Brother deceaſed a Vine 
of 341. for a Leaſe, who died beiore the ſame was made, and therefore 
delueth either to have the Leaſe made by the Heir, or his Money again; 
thereupon it was ordered the Detendant ſhall antwer, and an Injuattion 
granted. Cary's Lanes 110. Cites 21 & 22 Eliz. Leem, alias, Mogge V. 
Meere. 

2. A Man that marries ; the Execurriof one that makes an Agree- 
ment, ſhall be as far bound as he himſelt that made the Agreement. Trin. 
Toth. 66. 40 Eliz. ii. B. to. 118. Smith v. Gouch. 

3. A. agreed to leaſe Bl. Acre to 7 &. for ten Years, but before A. made 
the Leeſe according to his Promiſe he enfeoffed B. of Bl. Acre for a valu- 
able Con ſi deration, and B. had Notice of this Promiſe before the Feoffment 
made to him. B. is compellable in Chancery to make the Leaſe to J. S. 
according to the Promiſe, and by reaſon of the Notice; cited by Tan- 
field Ch. B. as decreed in Chancery in the Caſe ot Gore v. Wiglel⸗ 
| worth, and ſo the Court agreed in the principal Caſe. Lane 60. Trin. 
4 Jac. in the Exchequer. Jackſon's Cale. 

| 4. Agreement to convey Lands in Tail though iner decreed to 

be Serformed according to the ſaid Articles. Toth. 66. Maii 11 Jac. li. 

: A. to. 864. Bates v. Heard. 

: 5. Bill to be relieved concerning A Promife to aſſure Laid of "WY 

5 tance, but becauſe there was no Execution thereof, but only 55 S. paid in 

Hand, diſmilied. Toth 85. cites zo Jac. Miller v. Blandift. 

3 6. 'A Promiſe 70 make a Leaſe in Marriage decreed againſt a Purchaſor, 

4 Toth. 262. Cites Trin. 2 Car. Church v. Dom' Mordant. 
= m. An Agreement for a Cuſtom ſhall bind a Purchaſor or Heir. Toth. 67. 

12 Car. Spicer v. Dock Wray. 

9. Articles of Purchaſe were decreed to be performed againſt a volun- And alſo a- 

tary Conveyance made before rhe Articles. Chan. Rep. 146. 16 Car, 1. gainſt a Con- 
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195 
| | 'veyance for a 
Leach v. Dean. „ = 
Conſideration l 
made after, the Purchaſor” Agent having Notice N. Ch. R. 59. 13 Gas: 2. Hollowell and Merry v. 
Abney. Chan. Caſes 38. Merry v Abney, S. C but os] it only a Contract, and that the No- 


tice was given to him that made the Purchaſe for another, —— Toth. 67. Mich. 2 Car. Wilkinſon V. 
Dean, | 


9. A. Perſon that ſuffered a Recovery was, in point of Law, only Te 
nant for Life, but there had been an Agreement precedent to the Reco- 
very by the Anceſtor, that was dead, tor the ſertling of the Premitles 
ſo as to have made the Tenant for Lite Tenant in Tail; Refolved that 
the Recovery ſhould be good in Equity, and ſhould work upon the A- 
greement. Chan, Caſes 49. Paſch. 16 Car. 2. Goodrick v. Brown, 

10. Tenant pur auter Vie to him and his Heirs articled for a Sale and Neiſ Chan. 

died; Though this is ſuch an Eſtate as is not Aſſets to the Heir, yet he Rep. 106. 
Was deer ted ro execute this Agreement. 2 Freem. Rep. 199. in pl. 274 5 Car. 2. 
cites it as the Caſe of Stephens v. Baily. 


11. He. 


—  - A — — — 


Money was 


—— — 8 
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been 11. Decreed that a Copyhold for Life thall be ſurrendered according 0 
Mortgage the Agreement, the Purchaſe Money having been paid to the firſt Lite 
paid, and the 


Copyholder Rep. 272. 18 Car. 2. Greenwood v. Hare. 


dicd before | | 
any Surrender made, his Heir an Infant was decreed to ſurrender, unleſs Cauſe ſhewn within ſix 


Months after full Age. Fin. R. 272. Mich. 28 Car. 2. Patteſon v. Thompſon & aP. 


12. Tenant in Tail mortgages without levying a Fine, and covenants for 
further Aſſurance ; the Iſſue is not bound in Equity to make good this Af. 


ſurance. Lev. 238. Paſch. 20 Car. 2. in Canc. Jenkins v. Keymith. 
Relief de- 


clic! 13. Plaintiff agreed with Detendant for the Furchaſe of an Houle for 
nied where 2901. to be paid, and paid 205. ia Hand, and tendered the reſt at the 
the whole 


thewhole Day; And relieved. 3 Ch. R. 28. Mich. 21 Car. 2. at the Rolls. Voll 


Money was v. Smith. 


not paid at 


the Day, and where there was the Face of Fraud. 2 Vern. R. 187. pl. 169. Mich. 1690. Whorwood 


v. Simſon. | 


14. Tenant in Tail is bound by his Agreement to convey, but the Iſſue in 
Tail is not bound by that Agreement; But it Iſſue in Tail accepts the Sa- 


t. gfaction which was agreed to be given to the Tenantin Tail, it now be- 
comes his own Agreement, and ſhall bind him. Chan. Caſes 171. Trin. 
22 Car. 2. Roſs v. Rols, „ 


15. An Agreement for inclo/ong Lands, which were exchanged, was 


(bon firmed by a Decree againſt Several, whereof the Parſon of the Farijh 


Was one, and he and his Succeſſors bound as co the Tithes, Fin. Rep, 


18. Mich. 25 Car. 2. Edgerley v. Price & al. 


16. The Queſtion was, Whether the Iſſue ſhall be bound by the A. 
greement of his-Farher, where tWas an Iatail in Equity only, and not in 
Law, and no Fine paſſed? Per Lord Keeper, where Equity creates the 


Eſtate it thall be guided by Conſcience (and ſeemed to incline to make 


good the Agreement). Chan. Caſes 234. Mich. 26 Car. 2. Norclif v. 


Worſley. 


1 Settlement agreed to be made on Marriage was decreed, after the 


Death ot the Father who made the Agreement, to be executed, and the 


Grandſon when of Age to levy a Fine. Fin. R. 17/0. Mich. 26 Car. 2. 


Foſter v. Foker. CG are (( ĩ 8 9 
18. An Agent for a Purchaſor of Lands entered into Articles, and 


died before the Purchaſe compleated, and ſo did the Vendor. But the 
Heir was decreed to execute a Conveyance, and to be indemnified from 
the Heirs ot the Agent till a perfect Releaſe or Conveyance be procured 


from them. Fin. K. 201. Hill. 2) Car. 2. Earl of Bath v. Harvey. 
19. Leſſor covenants with Leſſee to take a new Leaſe of a College, 
and then to add three Years more to the Leaſe, or anſwer the Want there- 
ol in Damages, the Leaſe being of Coppice Ground, and of no Profit 
to the Leflee without ſuch Addition of three Y ears. Leſſor took a new 
| Leaſe, but infkead of adding three Tears ſold it to a third Perſon, who 


had Nerice of the Covenant at the Time. Decreed that the Vendee per- 
form the Covenant. Fin. R. 212. Paſch. 27 Car. 2. Finch v. the Ear! 


of Salisbury and Hawtry. 


20. Agreement for Sale of an Annuity for Years by the Baron of an 
Executrix, who dies, binds not the Executrix. 2 Chan. Caſes 17. Hill. 


1 & 32 Car. 2. Elton v. Waite and Harriſon. 


| 3 a | | | 
N. Ch. Rep. 21. Contract for a Copyhold Estate. Purchaſe Money paid. Bargainor 


A LLOTD dies before Surrender. His Heir decreed to ſurreader when he ſhould 


ventry, Per come of Age, and the Lord of the Manor preſently to admit the Plain— 

riman v. tiff Tenant ot the Premities. 2 Chan. Rep. 218. 33 Car. 2. Barker ». 

Gorges, S P. Hill. | | | | 

though the 15 | | 

Keir had fold the Reverſion before for a valuable Conſideration, —— But Toth. 169. pl. $0 1 a 
Ultron 


who was Grantee, and died before his Purchator's Admittance. Chan. 
9 al, 


LEY; A as Rac #K# 


ye WO WP + WE 


fit 


er- 
arl 


an 
[11]. 


inor 
»ald 
aAln- 
TV; 


1 594. 


(Ton 


come of Age, the Father is decreed to procure the Son to convey. 


then to name his Lives, and take up his Copy. A Court is held. The 
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Felton v. Danvers, « was heid, that the Heir ih not in Equity bound to aſſure Lands which his 
Father bargained and took Money for. | 


22. The Father and Son within Age covenant to convey Lands on a Agreement 
valuable Conſideration; che S was Infra Atatem, but being now 2 Slarniages 
: 2 And of a Por- 
: tion to ſur- 
Chan. Caſes 53. Trin 33 Car. 2. Anon. 


render Copy 
hold Lan 8, 


a ſpecifick Execution decreed againſt the Heir. 9 Mod. 106. Mich. 11 Geo. in Canc. Neeve v. 


Keck. 


23. A. on a Treaty of Marriage between B. his Brother and M. S where a 
tound himſelf, his Heirs Ec. by Deed, to ſettle certain Lands of 14 1. a 1% 0 


| Year on the ſaid B. and his Heirs in Caſe the ſaid A. fhould die without j,; Hon th: 


} | a ö e a eie ber intended 
Ihe. Aiterwards A. married, and ſettled the fame Lands on his Wite Hasband to 


as a Jointnre before Marriage, and dying without Iſſue deviſed the convey Lands 
Land ro his ſaid Wife in Fee; But on a Bill by B. Ld. C. Finch oat 
creed the Land to the Plaintiff, becauſe it was proved, that the Mar yq,,;,o. 
riage with the Plaintiff's Wile was in Expectation of the Perſormance take Effect 
of this Agreement, and he was obliged to have leſt the Land to the The Nlar-⸗ 
Plaintiff if he had had no Iſlue. 2 Vent. 353. Mich. 33 Car, 2. Goil- r 
mer v. Paddiſton. Wife died, 

| 5 : 5 | 1 T 
Child, who died. The Husband brought a Bill to compel a Conveyance. Ld. C. Macclesfield ſaid, 
that the Impropriety of the Security, or the inaccurate Manner of Wording ſuch Bond is not mate-_ 
rial, and the Bond being a written Evidence of the Agreement, and this Agreement being on a va- 
Inzble Conſideration, he ſaid it ſhould be executed in Equity. But the Bond being very ſtale, the 
Court ordered a Prial at Law, to ſee whether the Bond was executed or not, and all other Matters 


to be reſpited till after the Trial. 2 Wrms's Rep. 243. Mich, 1924. Cannel v. Buckle, 


> 24 A. covenants on Marriage with B. to purchaſe Lands of 110 l. per 
Ann. over and above what he had ſettled already, and ſettle it on his 
Wite tor Lite, Remainder to his Heirs. A. dies, no Purchaſe and Set- 


tlement made, and Adminittration is granted ro B. The Benefit was 
intended to B. and therefore a Bill brought by the Heir of A. to have 
ſuch Purchaſe made for his Benefit was diſmiſſed. 2 Chan. R. 271. 35 


Car. 2. Langton v. North. 25 „ 
25. An Adminiſtrator De Bonis Non of the Conuſee of a Statute, had 
agreed with the Conuſor to en it in Conſideration of a Sum of Money 


which upon the ſaid Agreement the Conuſor had cov enanted to pay him, 


his Executors, or Adminiſtrators. Adminiſtrator died. The Money was 


deecreed to be paid to the Executors of the Adminiſtrator, and not to the 


Adminiſtrator De Bonis Non, though before the Extent it could not 


be atligned at Law; Sed Nota that there were not Debts of the firſt 
Inteſtate appearing. 2 Vent. 362. Paſch. 35 Car. 2. in Canc. Anon. 


26. Tenant in Tail, with Power to make a Jointure, articles to make a 2 Chan Ca- 


: . and dies without Iſſue, and without making the Jointure. The ſes 30.8. C. 5 


"ite dies. Executor of the Wife brings a Bill for an Account of Proſits 
of the Land articled to be ſettled. Bill diſmiſſed; Per Ld. Chancellor 
there is a great Difference between a deſective Execution of a Power, and 
a Non-Execution of it. Vern. 406. pl. 380. Mich. 1686. Elliot v. 
Hele. 15 | = 2 
2. A. agrees with B. to purchaſe a Copy hold for two Lives, and pays The Heir 


200 J. in Part, and was to pay the Remainder in three Months, and decgced to 
rerform) 


: ſuch Con- 
Time expires, and B. dies ſuddenly, and the Manor comes to one who tract of his 


was not bound by this Agreement. The Executor of B. decreed to ob 
refund the 200 1. though it happened by the Laches of the Plaintiſl. 4% 10 5 
Vern. 472. pl. 459. Mich. 1687. Awbry v. Keen, 1 5 5 Hodges v. 
| | x | Worfley by 
| | his Guardian, 


6 Z. 28, A 
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28. A. in Conſideration of a Portion, articles to ſettle a Fuinture, and 
dies before the Portion paid or Settlement made. The VV ite takes Ad- 
miniſtration, and ſo becomes intitled to the Money, and then brings a 
Bill againſt the Heir to have her Jointure ſettled. Bill difmitied, for 
that the was not intitled ro the Money and the fointure too; but Quære. 
Vern. 463. pl. 443. Trin. 1687. Meredith v. Jones. 

29. It a Jointenant agrees to alien, and dies before *tis done, t would 
be a ſtrange Decree to compel the Survivor to periorm the Agreement. 


2 Vern. 63. pl. 56. Paſch. 1688. per Cur. in Caſe ot Mulgrove v. Dajhe 


wood. 


30. A. covenants to ſettle Land of ſuch a Value, or an Annuity out of 


Land; A. at the Time of the Covenant has no Land, but purchaſes af. 
terwards, and deviſes it to J. S. and dies. This Land fhall be liable io 
the Covenant; Per Lords Commiſſioners, 2 Vern. R. 97. pl. go. Palch, 


1689. Took v. Haſtings. 


31. A. lends 1001. to B. and for Security takes a Warrant of Attor- 
ney to confeſs Fudgment in Ejectment of three Cloſes, upon a ſeigned Demiſe 


| tor 20 Years. Per Lds. Commiſſioners, though the Security is detective, | 


yet it amounts to a good Agreement in Equity to charge the Land, and 


decreed it accordingly againſt the Heir. 2 Vern. 151. pl. 146. Trin. 
1690. Dale v. Smithwick, =» N | og 1 
32. The Anceſtor in his Lite-time articled for the Sale of certain Lands 
doch he covenanted to convey, but did not covenant for him and his Heirs. 
The Couit held, that the Heir was bound to perform this Agreement, in- 
aſmuch as his Anceſtor, aſter ſealing the ſaid Articles, was in Nature of a 


7r:ſtee for thePliintiff ol thoſe Lands, which Truit, with the ſaid Lands, 
deſcended to the Heir; and decreed accordingly. 2 Freem. Rep. 199. 


pl. 274. Trin. 1694. in Canc. Gell v. Vermuden. — 
33. A, was bound as Surety in a Recognizance dated May 5th 1660, 
with B. his Father for 1500 J. Portion with his Sitter on her Marriage. 


This Recognizance was not confirmed by the Convention Act tor Con- 


bound before, but diſmiſſed the Bill; Per Wright K. 


firmation ot Judicial Proceedings, that Act having Relation to the firſt 


Day ot the Seſſions, April 25. 1660, and confirmed only Recognizances 


then taken; A. having no Concern in the Treaty of Marriage, being only 


a Surety, and having no Allowance tor what he did, and not making 
any Promiſe, the Court would not bind him where he was not effe&ually 


2 Vern. 393. pl. 
364. Mich. 17100. Sheffield v. Ld. Caſtleton & Ux*, „„ 


34. A. was Aſſiguce of a Commiſſion of Bankruptcy iſſued out againſt 


one Boſvil, who had contracted with Defendant for Goods to the Value of | 


244 /. but not having ready Money to pay for them, offered to Mortgage 
to him an Eſtate he had in Poſſeſſion as a Security for the Money, and for 


that Purpoſe leſt with Defendant the Zitle Deeds to get the Aſſignment 


drawn. Delendant carried the Deeds to an Attorney to draw the Aſſign- 
ment, who died without doing it; after that he carried them to a'Scri- 


vener, but before the Aſſignment was perfected, Boſvil became a Bank- 


rupt. A. now brought his Bill to have the Deeds delivered up for the 
ſelling of the Eſtate to fatisty the Creditors, Defendant's Counſel urged, 
that this was more than a Pledge of the Deeds, for that an Aſſignment 


Was intended to be made; that if it had been made, the Court would 


not have taken it from him without Payment of the Money; that its 
not being made was owing to the Death of the Attorney, which was an 
Accident, and this Court often relievesAccidents, and therefore the Deeds 
ought not to be delivered up withour Payment of the Money. 'The 


Court decreed the Deeds to be brought before the Maſter, and to be de- 


livered by Schedule to the Plaintiff; but Note no Reaſon was given for 


this Decree. Ch. Prec. 375. pl, 261. Mich. 1713. Brander v. Boles. 


45, Bill 


— 
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25. Bill to compel the Defendant and his Wite to join in a Fine to 
the lai, pu fuant to his Covenant in a Conveyance &c. The Deten- 
dant and his Wile, and H. their Son and Heir, fer torth in their Anſwer, 
that Defendant HH, 18 Tenant torLite, Remainder to hisWile for Lite, Re- 
mainder to the Heirs of the Husband begotten on the Body ol the Wue, 
Remainder to the Hetrs of the Husband, and inlitts that nothing paſſed 
by the Conveyance but an Eſtate tor Lite of the Husband, and that the 

Wife did not ſeal the Deed &c. N 

Note, the Husband and Wife were Parties to the Deed, but the Husband 
only ſealed it, though the Covenant was that the Husband and Wife fhould 

ky a Fine; and a Fine Sur Conuſans de Droit Come ceo was levied by 
the Husband alone. 

Decreed that the Husband, the Defendant, ſhould procure his Wile Where the 
to join with him in a Fine to the Plaintift according to his Co, enant, 1 
fince he has taken upon him to do it, and the Plaintiſf hath paid the full 4% 4 5 
Val the Eſtate; Per Cowper C. MS. 1 LN Ci 3 Oi 6 

Value of the Estate; Per Cowper C. MS. Rep. Mich. 1 Geo. in Canc. cover;:nts 
Barrington v. Horn & al'. 1 | as that his Wife 
| = 3 1 | 28 ball join 
cvith him in a Fine, this Court will inforce a Performance of ſuch Covenant; Per Maſter bf the Rolls. 
z Wms'sRep. 189. Trin. 1733 in Caſe of Hall v. Hardy. Ibid. at the Bottom, the Reporter adds 
a Note, and ſays, becauſe in all theſe Caſes it is to be preſumed that the Husband, where he covenants 
that his Wife ſhall levy a Fine, has firſt gained her Conſent for that Purpole ; ſo ſaid by the Maſter 
of the Rolls, in the Caſe of Winter v. D'cvireux, Trin. 1723. and that e Intereſt in ſuch Covenant 
bas been taken to be an Inheritance deſcending to the Heir of the Govenantee ; But alter all, if it can be made 
appear to have been impoſſible for the Husband to procure the Concurrence of his Wiſe, (as {unpoſe 
there are Differences between them) ſurely the Court would not decree an Impoſſibility, eſvecially 
where the Husbard offers to return all the Money, with Intereſt and Coſts, and to anſwer all the Da- 


36. Marriage Articles were that within a Month after Marriage he 
would ſarrender a Copyhold to the Wife for Life, Remainder to the Iſſue, 
Remainder to the Heirs of the Wife, and if he ſhould neglect or retule to 
make ſuch Surrender, hen he would leave the Wife Soo l. at his Death. 
No Surrender is made ; 'The Husband dies after the Month without Aſſets. 
Parker C. decreed that the Heir at Law ſhould ſurrender to the Plainriit 
and her Heirs, and till Surrender'd he was a 'Truſtee for her. Here 
was no Election; if done after the Month the 5001. was not to be paid; 
Thoſe are two expreſs Covenants, and it is not put in the Alternative 
and here is no Puichafor to be detcated ; *tis a Charge in Equity. Mich. 
5 Geo. Canc. Wood v. Peſey. „ 


37. Thoſe Caſes, where the Court will not compel the Execution of Powers 
are, where *rwould be again/t the Will of the Donor that they ſliould be exe- 
cuted, As in the Caſe ot Heir in Tail, this Court will not enforce him to 

ſutier a common Recovery though his Father was decreed fo to do, and 

died in Contempt for not doing it. 9 Mod. 16. Mich. 9 Geo. in Canc. 

cited in the Caſe of Lady Coventry v. the Earl of Coventry, 
38. Money was deviſed to be laid out in Land to the Uſe of B. in Tail, Re- 
mainder to the Uſe oi C. in Fee; B. (having no Iſſue) agrees with C. by 
Deed to divide the Money, and before this Agreement is executed B. dies, 
This Agreement ſhall bind in Favour of his Executors, Cafes in Equ. in 

Ld. Talbor's Time. 271. Paſch. 1133. Carter v. Carter. 


39. Brokers or Factors who act for their Principals are ct Iiable in thir e 1 
own Capacities; Per Ld. Chancellor. 3 W ms's Rep. 279. Paſch. 1734. in — 
Caſe of Johnſon v. Ogilby & al. we gl „ I: 


(P) Un- 


a * 
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(P) Unreaſonable ſet afide. 


1. A Brocage Bargain ef an unreaſonable Allowance tor aſſiſting to the 
Purchaſe of an Eitate has no Equity in it, and a Bill tor mak. 

ing good ſuch a pretended Agreement ditmifted. Fin. R. 32. Mich. 2g 

Car. 2. Gibſon v. Lewis. 09 - © 

2. No Relief tor a Sale of Land in the Fens, according to the Statute 

of Draining, though fold at an unreaſonable Undervalue, as for 33 1, 


what was worth 400 J. For Finch C. faid he could not relieve againſt 


an Ad of Parliament. 2 Chan. Caſes 249. Hill. 30 & 31 Car. 2. Brown 


v. Hammond. ds RS 
3. A, articles to fell Lands to B. for 150007. to be paid in Money, or 
ſo much Land to be returned as would make up what he paid ſhort. A. con- 
veys Part of the Lands to B. and by his Perſuaſion values that Part at 
an under Value. B. ſells this Part to C. and D. &c. amounting in all 
to about 45001. and would now return the reſt. Decreed that the Ar- 


| ticles be ſet aſide as unreaſonable, but that the Sales to C. D. &c. ſhould | 


ſtand. 2 Vern. 186. pl. 169. Mich. 1690. Broom Whorwood v. 
| Simpſon. | . 5 e . | | 
Chan, Prec. Pg Bill to have an Execution of Articles for a Leaſe of Lands in Nor- 


* pl 77 tolk, where che general Cuſtom is for the Landlords to repair; Per Cur, 
ur wel. 
arriſe | * | | | 
S.C but tho Jeſs than the Value of the Land, decreed a Leaſe, but that the Leſſee ſhould 


Court covenant to repair, and the Rent to be Sulject to no Dedutions, ſlave only 
thought that Parliamentary Taxes. 2 Vern. R. 231. pl. 210. Trin. 169 1. Burrel v. 


the Caſe why aol 
might have Harriſon. 


a. ᷣͤùu . 8 
rent Conſtruction if the Defendant had been Plaintiff to have inforced the Leſſee to take a Leafs, 


See 10 Mod. 5. As a Beneficial Bargain will, fo will a Zoſug Bargain, be decreed in | 
503- Lein. Equity, and tor the ſame Reaſon ; Per Wright K. 2 Vern. K. 423. Paſch, 


8 1701. City of London v. Richmond. 
Lewis v. Ld. „ a tp 5 | 3 3 
| Lechmere. — See Gilb. Equ. R. 155. Mich. Vac. 8 Geo. in Dom' Proc“ Keen v. Stukely. 


6. A. had an Inn in Newcaſtle deſcended to him, which was let 6 
69 J. per Aun. but ſubject to a ſmall Mortgage, and A. being very poor, 


| Was inveigled to ſell it for 801, and atterwards brought a Bull to be re- 
lieved, but was ditmitied, Ld. Chancellor declaring, that though the 


Bargain was not a fair one, yet no ſuch Fraud appeared as to ſer it aſide. 


Chan. Prec. 206. pl. 166. Wood v. Fenwick. 


J. An Agreement for the Purchaſe of the Remainder of an Eſtate af- | 
ter an Eſtate Tail from a Woman go Years of Age, by an Attorney for 
400 J. neither paid nor ſecured, but in the Agreement (which imported a 


Conveyance) mentioned to be paid, and ſeveral other ſuſpicious Circum- 


ſtances appearing, Cowper C. would neither decree Performance by the 


Heir at Law to the old Woman, (the Eſtate being now fallen in and 

worth Sooo J.) nor the Writing to be deliver'd upon the croſs Bill. 2 

| Vern. 632. Hill. 1908. Green v. Wood, 5 

See Tit. 8. A proportionable Foizture ſettled, and an Agreement to repay the 


Jointre's (B) Portion too on the Husband's dying without Iflue, decreed and affirmed 


£29 the on Appeal. Parl. Cates 20. Whitfield v. Pay lor. 


Feb. 13th 1121. Thompſon v. Harcourt. == 
19. Upon 


the Leſſee being Plaintiff, and it being proved that the Rent reſerved is 


C Ana > T"o 2 * 


9. Contract for S. S. Steck at an unreaſonable Price ſet alide. MS. Tab. 


15 
4 


If the Bill be only for a ſpecifick Performance of the Articles, he muſt either take it acc 


—— — 2 


111 


EAA 


8 : — 


Contract and Agreement. 


10. Upon 4 Conteſt between A. 42 7. (ho had a ſolut uniwvided After an 
Irtereſt iu an Hſtate, aud who had agreed to ſet a Price upon each the o- =* vation 
's* 3 1 he Mean: „ Hos Sr of ſeveral 

ther s Hoiety ) concerning the Meaning of their Articles in Writing, by W iteſies 
which it Was declares that 7. ſtould ſer the Price, and that upon Payment &. and 

of ſuch Price, together with the Repayment of Go. and Intereſt paid by Z. Publication 
70 H. he was to convey. T. ſets 1ool for his Rig ht in Writing, and M accepts Sc Fy 8 
rhercof ; Then M. preters a Bill to have the Agreement performed ac- for the Opt- 
cording to the true Meaning of the Parties &c. P. inſiſts chat he was ien of Mr. 
to have Joo l. belides the 600 I. and Intereſt; But M. ſays that T. at Vernon, 

the Contract, valued his halt but in Joo J. (and the whole Eſtate in * ho gave 


Ann. 


1400 l.) and that it was the Intent ot all Parties that the 6201 thould OT 


. n | | — that 15 it 
be included in the 700 |. and not be taken ac two different ums &&. ttands upon 


This Cauſe was firit heard betore the Matter of the Rolls, but he put it the Articles 
oli to be heard beſore the Ld. Chancellor, who upon hearing difmilted auc, Propo> 
the Bill, it appearing that as the Agrecinent was made in Writing, it oe hgh mY 
was unequal and againſt Reaſon; For the 6001. paid by T. was towards and M's 
a Mortgage to H. and M. had paid towards the lame about 5301. which Acceptance 
was 791, hort of the Payinent by T. and though M. by Anſwer offered _— the 
to let his Part go on Payment ol 1001]. including the 6001. paid, yet h 7 
the other had 70 l. advantage, ard fo unequal and unjuſt in J. to have 10 T 6 
13001. tor his Moiety, which made the Estate 26001. in Value, but he to be 7-0 1, 


excuſed the Coſts on Account of an inpertinent Examination on the er and a- 
Part oft M. MS. Rep. Mich. 8 Geo. 1 Triſtram v. Melhuith. _ 


bove the 
6001. and 
Intereſt, and 
| | ording ro the 
Articles, and pay not only the 700 |, bur alſo the 650 J. and Intereſt, or his Bill will be diſmiſſed 


with Coſts; But if the Bill be alſo to explain the Articles, and to have a Miſtake therein, or in the 
Propoſal, and his Acceptance thereof rectified, in as much as the 1091. was to include the 600 1. and 


Intereſt, he ought not to have demanded a ſpecthck Performance, but to have offered either to become 


a Purchaſor on 70 |. or to have waived the Benefit of the Articles and Agreement; and indeed he 


1 228 108088 — „ * q 7 * ; 33 8 BY ” 
ought rather to have offered to accept 709 | for his Moiety, including the 530 J. paid by him, and 


ſinee there is ſuch a Contrariety of Proof, not only as to the Value, bur of what the Parties underſtood 


to be the Meaning of the Agreement, and a Proof that Mr, M. himſelf declared he was to give, or 
would give 1300 I. the Agreement in Writing mult be the Meaſure between the Parties, and the ra- 
ther, becauſe M. himſelf offered to pay the Intereſt ot the 6001, over and above the 700 J. ſo that 
Mr. M. muſt pay 13001. or ſuffer his Bill to be diſmiſſed with Coſts, unleſs he can get off upon an 
Offer to accept Jol. for. his Moiety, including his 530 l. It had been proper to have made H. a 
Party, the ſaid Eſtate having been in Mortgage to him for the ſaid 600 J. and 530 1. and not yet 
aſſigned. | 5 | | e oe | | 


11. T was ſaid, that an extravagant Bargain ought not to be carried So though 
into Execution in Equity; Arg. 9 Mod. 152. Trin. 11 Geo. 1. in Caſe of Articles 


plea wy. were entered 
Charles v. Andrews. 4 bes 


ing gained lx 


Fraud and Circumvention, yet though there was not full Proof of Fraud, yet it appearing to be an un- 
reaſonable and ſnameful Contract, as to grant a Leaſe for 64 J. per Ann, of Lands which was leaſed 


out again for 167 l. without any Hazard or Expence, Ld. C. Macclesficld would not decrce a ſpecifick 


53S. pl. 33 3. Mich. 1720. Young v. Clerk. 


Execution, but diſmiſſed the Bill, and left the Plaintiff to recover what he could at Law. Ch. Prec. 


12. A written Agreement being unreaſonable the Court would not 
carry it into Execution, but decrecd that it be delivered to the Party 


tor whole Benefit it was deligned, that he may have an Opportunity to 


make the moſt of it at Law, MS. Tab, February 27th 1726. Squire v. 
Baker. he Co ns 5 . — 
13. A Bargain being hard and unreaſonable is a Reaſon ſufficient why 
Chancery wi not give it Affiſtance, as in the principal Cate, where a 
young Gentleman that has a Remainder in Tail expectaut on the Death © 
his Uncle without Iſiue, and expetiant on the Death of his Father, of the 
Talue of zol. a Tear, ſells this Remainder for 300 I. Two Manors are 
wjerted in ihe Deed, aud it was agreed on all Hands that it was dejrgned the 
Defendant would have but one of thein, The one did not know what he 
| 7A old, 


. 5 


— ** ͤ— — — . — we Oe. > " 


2 


OA. 2 7 PETR Is. 


Contract and Agreement. : 


_— 


1 —— - — _ — — 


he rote 20 Car, 2. in Caſe of Delamere v. Smith. 


for per Ld. 


„ 


ſold, and the other did not know what he bought; ſuch a Contract ne- 
ver was alliſted, and there can be no Ground to give Reliet to ſuch a 
Purchaſor; Per Ld. Chancellor. Barnardiſton's Chan. Rep. 341. Hill, 
1740. Barnardiſton v. Ling wood. 


i (Q) Moderated. 


* 


1. A Placed his Son as Clerk to B. an Attorney, and gives with him 
e 1201. and B. by Articles agrees with A. fo return 60 J. of th 
Money 4 B. died within a Year. B. was lick at the Time, and of that 
Sickneſs died in three Weeks after ſealing the Articles, and Payment. Jet. 

tries C. decreed 100 Guineas to be paid back to A. Vern. 450. pl. 43. 
Tin. 1689. Newton v. Rowſe. _ OE Ed eu re ae 
2. Though by a Deed 51. per Cent. was directed to be allowed until a 
Purchaſe made, yet it appearing that the Money had been placed in the Go- 
verument Funds which yielded bat 4.1. the Court reduced the Intereſt to 
41. per Cent. Decreed by Sir Joſeph Jekyl Maſter of the Rolls. 

F Rep. 227. Mich. 1733. in Caſe of Lechmere v. Lord Car- 

liſle. Thos SC | 


f » p 


(R) Not ſtrictly perform'd. Reliev'd; In what 


Caſes. 
1a Creditor I. THERE a greater Sum is due by Specialty, and a leſs agreed to le 
agrees with taken for it, to be paid in certain Suns at certain Days, if the 


bis Debtor te Agreement be not ftriftly purſued, and the Monies paid preciſely at 


take leſs 
than bis 


thoſe Days, bur Part of the Money paid at aher Days, a Court of Equity | 


# Debt, ſe that qught not to oblige him, that made that Agreement (in favour of the 
it be paid perſon failing to perform it) to ſtand to it upon Pay ment of fo much as 
Treciſeq ar vill make up the Money paid ſince the laſt Agreement with Damages 


. for the ſame from the reſpective Times the fame ſhould have been paid 


ditor fails by that Agreement to the Times the ſame were paid, and Damages tor | 
of Payment, what remains unpaid till the ſame be paid; Arg. Chan. Caſes 110. Irin. 


Kceper, Caujus eſt darc, ejus eſt diſponere. I Yoo are Mich 1683. 3 Mid. 5 


2. Promiſe to delwer up a Bond upon a Condition which was after- 
wards pertormed ; decreed to deliver up the Bond, though the Thing 
done did not amount to the Sum due. N. Ch. R. 128, 21 Car. 2. 
Booth v. Sanctry. J „„ 
z. One that could read made an Agreement for a Leaſe for 21 Tears ; the 
Leſſor himſelf drew the Leaſe but for one Near, and read it for 21 Nears, 
and aſter the Expiration of a Year ejected the Leſſee, and he brought 
a Bill in Chancery to be relieved upon all this Matter which was in 
Proof, but *rwas diſmiſſed with Cots, tor it was within the Statute of 
Frauds and Perjuries &c. and being able to read it was his own F; 
otherwiſe if he had been @p/aered. Skin. 159. pl. 6. Hill. 35 & 36 Car. 

2. in Canc. Anon, 1 . 
4 Leſſee 


in. 


+ 
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Contra Formam Statuti. 551 


— 


4. Leſſee tor a long Term of Years covenants to lay out 200 J. upon the 
Preniiſſes within the fir 10 Tears; he tails to do ir, and after 30 Years 
dere expired Leſſor briugs Action ot Covenant, and recovers 150 J. Damages. 
Ld Keeper, I think that the Jury dealt very hard with Mr Barker, to 
give ſuch great Damages, and to put him to make a preciſe Proof, that 
che whole 200 J. was laid out, when it ought rather to have been pre- 
ſumed it was, the Detendaat having brought no Action in 20 Years 
Time after the Money ought to have been laid out, but the Jury having 


thought fat to give ſuch Damages, there is no Ground for me to miti- 


gate them, nor to decree the Monies to be laid out on the Premiſſes; 
tor it it had been laid out when there was 3o or 40 Years to come in 
the Leaſe, the Leſſee would have taken Care to have laid it out in laſt- 
ing Improvements, which, it may be, now his Leaſe is near out, he would 


not do, and therefore diſmiſſed the hill. Vern. 316, 31). pl. 313. Paſch. 


1685. Baker v. Holder. 

5. Merchant hired a Ship to freight at 31. per Ton; afterwards an F1i- 
bargo for 6 Weeks was laid on all Merchants Ships, after which the Ship 
went the Voyage, where the Owner agreed with the Merchant's Factors 


at a double Price, taking no Notice ot any Agreement with the Mer- 


chant; Per Cur. the Owner was at Liberty to make a new Agreement, be- 


cauſe the Pertormance of the firſt was obitructed by the Embargo after 


laid on all Merchants Ships. 2 Vern. R. 242. Mich. 1691. Draddy 
v. Deacon. Es „ 125 | 


For more of Contract and Agreement in General, See Actions, Co⸗ 
venant, Extinguiſhment, Fraud, Grants, Marriage, Mort⸗ ; 


F 


gage, Vendor and Vendee, and other Proper Titles. 


(A) Contra Formam Statuti. 


n — ** — _ — * : 


1. IF an Offence be at Common Law, and alſu prohibited by Statutes, * Co. E. 
: the Indictment may conclude Contra Formam Statuti, or Statu- 148. pl. 14. 
torum; thus in Barretry, though there be no direct Statute againſt it by | Gro. C. 


that Name, yet the general Tenor of the ſeveral Acts running againſt 1% Roll 


it by Circumlocutions, the Indictment concluding Contra Forma Statuti, Abr. 82. pl. 


or Diverſorum Statutorum is good, and it is the uſual Form. 2 Hale's 5. 


Pl. C. 191. cap. 25. Mich. 31 and 32 Eliz. B. R. Croke n. 14. * Burton's 


Cafe. Hill. 9 Car. 1. B. R. + Chapman's Caſe, but it muſt conclude alſo 


Contra Pacem. Mich. 6 Car. B. R. + Periam's Caſe. 


2. P. was indicted upon the Statute of 5 E. 6. cap. 4. for drawing his 8 C. cited 


Dagger in the Church ot B. againſt J. S. and does not ſay (according to n 8 
the Statute) 7o the Intent to ſtrike him; tor this Cauſe it was void; But J. 1 Salk, 


212. ——— 


then it was moved, if this were not good as for an Aſſault, that hes. C cited 
might be fined upon it; but per Curiam it is void in all; for being in- per Holt Ch. 
dleted upon the Statute, it is void as to an Offence at the Common Law, J Comb.” 


* 


Cio. E. 231. pl. 23. Paſch. 33 Eliz B. R. Penhallo's Caſe, 2 Hate Pl. 


C. 171. cap. 


24. cites 8. C. 
3. In 
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9552 Contra Formam Statut! 
c phe 3. In an Indictment on the Statute of 8 H. 6. che Statute Wasn't 


3 : g | ited 
OR 8 and the Conclution was Contra Formam Statuti, and theretore held in. 


lufficient; but then it was moved, that though the Indictment was void 

for the Entry with Force, yet it being that they with others Riotoſe 

and Routoſe entexed &c. it ſhould be good tor the Riot; But Curia 

contra; For the Indictment beginning wich che Statute of 8 H. 6. and 

concluding Contra Formam Statuti, this can have no Relation to any O. 

fence except upon this Statute. Cro. E. 30). pl. 10. Mich. 35 & 36 Eliz. 
B. R. Hall v. Gawen & al'. 


Ittone Slatute 4. Information upon the Statute 33 H. 8. cap. 16. and 1 E. 6. cap. 6. for 


/ ti : . Ml - . * 8 — 
0 ne buying of Worfted Yarn, not being a Weaver, and the Information con- 


lere the cluded Contra Formam Statuti; It was ſaid it was not good, but ic ought 


former makes to be Contra Formam Statutorum; But the Court as to that held it good, 


theOfferce, but becauſe he did not thew in his Information, that it was not Yarn 


5 


to conclude 


the latter : | : Re . 1 
1 ſpun upon the Rock, (for otherwiſe it is not an Oſtence) it was held the 


ty, as the Information was not good. Cro. E. 750. pl. 6. Paſch. 42 Eliz. B. R. 


Statutes of 1 Dingley v. Moore. 
& 23 Eliz. 


the Indiftment ought to conclude Contra Formam Statutorum. 2 Hale's Pl C. 173. cap. 24. cites 


Paſch. 42 Eliz. B. R. Croke n. 6. Dingly v. Moore. 


D. 347. pl. 5. Where there are ſeveral Statutes, and it does not appear on which 
Topclift's the Information is founded, the concluding Contra Formam Statuti is ill. 
Waller, Cro. J. 142. pl. 19. Mich. 4 Jac. B. R. Broughton v. Moor, cites as is 
cites 5 H. 5. adjudged in the Caſe of Talbot & al. | Eats 


lf there 


are divers Statutes in the Point of Information, Contra Formam Statuti is good; becauſe the beſt ſhall be 


taken for the King; Per Coke Ow. 135. Trin. 9 Jac, cites New Book of Entries 182. and 5 H. ;. 17. 
and 8 E. 3. 47. a. e fd ou e NEON 


6. Where one Act makes the Offence, and another gives the Penalty, an 
Intormation muſt be Contra Formam Statutorum, and cited 33 Eliz. 
Talbot v. Sheldon, who were indicted tor Recuſancy Contra Formam 
Statuti, 23 Eliz. and the Judgment was reverſed becauſe the Penalty 
was demanded ; for the 10 Eliz. made the Olience, and the 23d gave the 
Penalty; but if the Information be for the Olieuce only it had been 
good; Per Coke. Ow. 135. Trin. 9 ſac. 5 . 


2 Hale's Pl. 5. In Appeal of Death, the Detendanr pleaded that he was indicted 


oy mw. and convicted &c. and prayed his Clergy. The Appellant demurred, | 


chat it is the alleging that the Conviction was not lawtul, becauſe the IndifFment was, 
uſual Courſe that he ſtabbed him having no Weapon drawn, nor ſtriking him, and ſo 
at this Day, killed him Contra Formam Statuti, whereas there is not any Statute which 
nk. Probibits it, but only takes away the Clergy trom ſuch Offendor; and the 

dictment Verdict finding that he was guilty of Homicide againſt the Statute is 


Contra For- not good for that Reaſon ; fed non allocarur ; For the Indictment being 


mam Statuti, framed upon the Statute rhe Concluſion is good, and their Verdict is 
ave orga purſuant thereof. Cro. J. 283. pl. 4 Trin. 9 Jac. B. R. Bradley v. 
_ G0 
accordingly; _ | | = | 85 | 
and cites this Caſe of Bradley v. Banks, but ſays, that it is not there queſtioned but that it may be good 


without it, ſo that in theſe Caſes, where Clergy is ſpecially ouſted by an Act of Parliament, the In- 


dictment is good with this Concluſion, or withour it, but the beſt way in theſe Caſes, is to follow what is 


moſt uſual. 


8. If the farmer Statute be diſcontinued and revived by anothee Statute, 
the beſt Way 1s to conclude Contra Formam Statutorum, Mich. 31 & 
32 Eliz. Mill's Caſe, though there is good Opinion that it is good e- 
nough to conclude Contra Formam ot the firit Statute, as in Caſe ot the 
Statute of 5 E. 6. of Inzroing, 37 H. 8. tor Uj;try, and 5 Eliz. tor Per- 

ge jury, 


jury, which were diſcontinued and revived, yer Indictments good con- 


by Law, and need not conclude Contra Formam Statutl, —— 


_ — 2 FEI” * 0 —_—— „* 1 


Contra Formam Statuti. 


Dy a . 


cluding Contra Formam of rhe firſt Statute. 2 Hale's Pl. C. 173. cap. 
24. cites Trin. 9 Jac. Rot. 124. C. B. Weſtwood's Cale. 

9. It it be a general Statute it need not be recited, but if ſufficient to * Cro. C. 
conclude Contra Formam Statuti in hujuſmodi Caſu edit' & provis' for 232. pl. 14. 
the Court ought to take Notice of it; and all penal Statututes that in- 
duce a Forfeiture 10 the King, or make a Felony or Treaſon are general Sta- 
tutes, becaule it concerns the King; but it a general Statute be recited 
in an Inditt ment, and be miſrecited in a Point material, and concludes 
Contra Formam Statuti predict it is fatal, and the Indiment ſhall be 
quaſhed 5 but it ſeems, it it concludes generally Contra Formam Statuti 
in hujuſmodi Caſu edir' & provis' it is good ; for the Court takes Notice 
of the true Statute, and will reject the Miſrecital as Surpluſ l ge. 

2 Hale's PI C. 172. cap. 23. cites Mich. 7 Car, B. R. Croke, n. 14. 
* Barn's Caſe in Maintenance, and Mich. 8 Car. B. R. per Jones ſuper 
Stat' de Cottages. . . wy 1 

10. An Indictment of forcible Detainer concluded Contra Formam Sta- 


tuti; Exception was taken that it ought ro be Hatutorum; for the Sta- 


ture of 8 H. 6. cap. 9. is relative to the Statute of 15 R. 2. cap. 2. and ro- 


cites it; and then the Words are joined therero, the Caſe of peaceable 


Entry, and torcible Detainer, and ſo this Statute is but Supplemental of 
the other ; Bur to this 1t was anſwered, that this Statute firft recounts the 
Defetts of the Statute of 15 R. 2. and then confirms it, and after provides 


for the Caſe of Peaceable Entry and Forcible Detainer, to which the Statute 
of 15 R. 2. did not extend, 10 that as to this Claule it is a ne diſtinct 


aw, and conſequently the Indictment good. Bur to that it was re- 
plied, that the Statute 8 H. 6. goes on and provides, that in Caſe of For- 
cible Detainer, after Complaint made to the Juſtices of Peace, they thall 


cauſe the Statute 15 R. 2. to be duly executed, by which Statute the 


Offender is to be fined and impriſoned, ſo that zhis Statute grants only 


Keſtitution, and refers the Puniſhment to the Statute of 15 R. 2. So then 


upon this Indictment Contra Formam Statuti, taking it to be that of 


9 H. 6. as it mult be, the Ottendor cannot be puniſhed within that of 
'15R. 2. and the King ſhould loſe his Fine; and for this Cauſe, after 


xveral Debates, Roll held the Indictment intufficient, but Bacon e con- 
tra, becauſe the ancient Precedents both of the Indictments and Actions 


upon the Statute did uſe to recite this Statute only, but now the Courſe 


according to Lord Coke's Advice, 4 Rep. 486. not to recite the Statute 


but conclude it Contra Formam Statuti; See Dalton cap. 122. And he 
ſaid it would be very miſchievous to ſubvert ſo many Precedents as have 
been this Way, but the beſt Way had been to have wrote it Statut' with 


a Daſh, for then it would have ſtood by Law as it ought, All. 49. 50. t 


Hill. 23 Car. B. R. Simond's Caſe. : „ ” 

11. F. and H. and one F. S. were indicted at the Aſſiſes at Notting- 2 Hale's Pt. 
ham upon the Starute 1 Jac. cap. 8. for fabbing one W. R. and the [z- C 199, 191. 
 diftment was, that J. S. ftlabbed him, and P. and H. were preſent, abetting <> &. C. 
&c. and Contra Formam Statuti; The Court held the Indictment need 


— 8. C. 
: . cited by 
not conclude Contra Formam Statuti, becauſe the Statute does not alter Holt Ch. J. 


. J 
the Nature of the Offence, but caly takes'away the Privilege which the Com- 12 Mod. 122. 


mon Law allowed in ſuch Caſe, and theretore it is ſufficient that the Cir- © 2 ory 
cumſtances be expreſſed in the Indictment, whereby it may appear that = 308 ; 
the Oftence is within the Statute; and the Offenders had their Clergy, 


8. C. cited, 
and upon their Reading were burnt in the Hand in conſpectu Curiz, and that they 
All. 43. 44. Hill. 23 Car. B. R. Page and Harwood. | were all 


| | 5 found Guil- 
ty, when it is plain that he only could be fo that gave the Stroke, yet that Judgment was held good, 


becauſe they might have been found Guilty at the Common Law upon the ſame Indictment, for the 
Statute does not alter the Nature of the Oifence, but takes away the Privilege of the Clergy allowed 
8. 1 cited by Holt Ch. | LAd Raym,. 
73 | | Rep. 
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654 Contra Formam Statuti. 
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Rep. 159. S. C cited by Holt Ch. J. 1 Salk. 212, 213. —— 5. C cited by Holt Ch, J. Comb, 
421.— Aud an Indictment on the Statute of Stabbing need not conclude Contra F ormam Statuti; Per 
Holt Ch. | Comb. 218. Mich, 5 W. & M. in 5B. K. Anon. The Statute of Stabbing does nor 
make the Offence, but only takes away the Clergy from Manſlaughter ſo circumftantiated ; yet the 
Indictment may conclude Contra Formam Statuti; but it is good without ſuch Concluſion; Per Holt 
Ch. J. Comb. 371, 372. cites Hale's Pl. C. [Syo,] 58. 


12. If a Man be indicted for an Offeace which was at Common Law, 
and concludes Contra Formam Statuti, but in Truth is ot broyght by 
the Indiffment within the Statnte, it ſhall be quaſhed, and the Party ſhall 
not be put to anſwer it as an Ofience at Common Law. 2 Hale's Pl. 
C. 171. Cap. 24. 1 . 
13. If an AF of Parliament making a Felony or other Offence be but 
Temporary, and made perpetual by another Statute, the Indictment con- 
cluding Contra Formam Statuti is good, 2 Hale's PI. C. 172. 
cap. 24. 
* If an Offence be newly enacted, or made an Offence of an hig her 
Nature by Att of Parliament, the Indictment mult conclude Contra For- 
mam Statuti, as an Indictment of Buggery, Tran/porting of Wool &c. 
2 Hale's Pl. C. 189. cap. 25. F | 
15. Rape; though before the Statute of Weſtm. 2. it was a Treſpaſs, 
yet being made Felony by that Statute, the Indictment oughr to conclude. 
Contra Formam Statuti. 2 Hale's PI. C. 189. cap. 27. 
16. If an Offence were High Treaſon &c. at the Common Law, and 
a declarative Act of Parliament declares it fo, As the Statute of 25 E. z. 
de Proditionibus, the Statute of 3 H. 5. of Clipping the Coin &c. till re- 
pealed by 1 Mar. the Indictment is good with a Concluſion Contra For- 
mam Statuti, or without ſuch a Concluſion. 2 Hale's PI. C. 189. 
"0, : 7. But at this Day the Indictment for Clipping, Waſhing Sc. of Coin 
enacted to be "Treaſon by the Statutes of 5 & 18 Eliz. muſt nor only 
expreſs, as the Statute requires, that it was (Cauſa lucri) but muſt con- 
clude Contra Formam Statuti. 2 Hale's Pl. C. 189, 190. cap. 25. 
18. If an Oflence were Felony at Common Law, but a ſpecial AF f 


Parliament ouſts the Offender of ſome Benefit (that the Common Law allowed 3 


Him) when certain Circumſtances are in the Fact, though the Body of 
ſuch Indictment muſt expreſs thoſe Circumſtances according as they are 
preſcribed in the Statute, yet the Indictment mutt not conclude Contra 
Prin Staten. -- 2 Hale's PL. ©..190. cap. 25. 5 
19. Thas the Statute 21 Jac. cap. 27. concerning hurdering of Baſtard 
Children requires Proof by one Witneſs that the Child was dead born, 
the Indictment mult thew that it was a Baſtard Child to bring the Ot- 
| tender within that Stature, but concludes not Contra Formam Statuti. 
2 Hale's PI. C. 190. cap. 25. ts 
20. By the Statute of 8 Eliz. cap. 4. in Caſes of Pick-Pockets, 39 Eliz, 
cap. 15. breaking Houſes in the Day Time, and ſtealing to the Value of 55. 
the Statute of 23 H. 8. cap. 1. in Caſes of Petit Treaſon, wilful Murder, 
of Malice prepenſe, Robbing in or near the Highway, 18 Eliz. cap. J. in 
Caſe of Burglary, the Statute of 4 & 5 P. & M. cap. 4. in Caſe of na- 
licious commanding &c. any Perſon to commit Murder, Robbery, wiltul 
Burning, the Offenders are ouſted of their Clergy; the Body ot Indict- | 
ment muſt bring them within the expreſs Purview of the Statutes, or 
otherwiſe they thall have the Benefit ot Clergy, but it need not con- 
clude Contra Formam Statuti, neither is it uſual in ſuch Caſes ; tor they 
were. Felonies betore, and the Statutes do not give them a new Punith- 
ment, nor make them to be Crimes of another Nature, but only in cer- 
rain Caſes take away Clergy ; Bur yet if they ſhould conclude in theſe 
Caſes Contra Formam Statuti, it would not vitiate the Indictmenr, but 
would be only Surpluſage, tor though the Staiites do not give @ new Pe- 
e naity, 


in Caſe of che King v. Wild, 
26. W. brought an Action againſt H. R. de Uxore abhducta, and keep- 


& al. 


* — 


——_— 


nale, jet they take away an dd Privilege, when the Caſe falls within the 
Circunitances mentioned by rhe Act. 2 Hale's Pl. C. 190. cap. 25. 

2t. It an Ogence be at Common Law, and alſo prohibited by Statute, 
with a corporal or ether Penalty, yet it ſeems the Party may be indicted 


Statuti, ir ſtands as an Indictment ar Common Law, and can receive on- 
iy che Penalty that the Common Law inflicts in that Caſe, 2 Hale's 
„„ 


22. Mich. 10 jac. B. R. an Indictment of forcible Entry upon the Sta- 
ture of 8 H. 6. cap. 9. a Mich. 9 Car. t. B. R. an Indictment for For- 
gery quathed for not concluding Contra Formam Statuti, * Smith's 


Cale, yet both theſe were Olfences at Common Law, though Reſtitution 


were not at Common Law in the {irit Caſe, nor Pillory, and Loſs of 


Ears in the ſecond, but only Fine and Impriſonment, or at moſt ſtand- 


ing in the Pillory, but without Mutilation. 2 Hale's Pl. C. I92, 


cap. 2F. 


23. Regularly, if a Statute only makes an Offence or alters an Offence * See Indict- 
from on? Crime to auother, as making a bare Miſdemednor to become a Felony, went (O) pl. 


at Common Law, and then though it concludes not Contra Formam 


the Indictment for ſuch a new made Offence, or new made Felony mutt 28. C. 


conclude Contra Forman Statuti, or other wiſe it is inſufficient. 2 Hale's 


PE 4 108. cap; 28: - 


24. And on the other Side, if an Offence be purely at Common Law, if Cro. C. 465. 


it conclude Contra Formam Statuti it is infuilicient, and ſhall be quath- Pl. 2. 


ed except in the Inſtance above given touching Clergy ; and therefore 
an Indictment of Battery concluding Contra Formam Statuti is inſuffi- 


cient, and ſhall be quaſhed. 2 Hale's Pl. C. 192. cap. 25. cites Trin. 


12 Car. B. R. Croke n. 2. Cholmley's Caſe. 
25. There is a Diflerence when an Information or Action is grounded 
on an Act of Parliament, and the Concluſion is Contra Formam Statuti 


prædicti, there the Information is not good if the Statute is iſrecited, 

but if the Concluſion be Contra Formam Statuti in hajuſmodi Caſt editi 
S provi/i, there it may be good, notwithſtanding the Mifrecital, becauſe 
the Court can take Notice of a good Act of Parliament to puniſh the 
Offence mentioned; Per Twiſden J. Raym. 192. Mich. 22 Car. 2. B. R. 


ing of her from hum, uſque ſuch a Day, which was ſome Time after the 
exhibiting of the Bill, and concluded Contra Formam Statuti. After 


Verdict tor the Plainrtiti, this was moved in Arreſt of Judgment, but 


the Declaration was held good notwichſtanding the impertizent Conclu- 


ſion of Contra Formam Statuti, there being no Statute in the Caſe. Vent. 


103, 104. Mich. 22 Car. 2. B. R. Ward v. Rich. 


27. Where a Statute continued de Tempore in Tempus, and was never 


_ diſcontinued nor determined, there it ſhall be ſaid Contra Formam Sta- 
tuti; Agreed. Ow. 135. and cites 35 Eliz, and 9 Eliz. Palmer's Caſe. 


28. Where a Statute prohibits a Thing without a Penalty, or makes a 
new Duty to an Officer, the Indictment needs not conclude Contra For- 
mam Statuti; Per Eyre J. Comb. 205. Paſch. 5W. & M. in B. R. The 
King and Queen v. Wiggot and Perry. „ 5 


29. Where a Statute makes an Offence, the Concluſion muſt be Contra 
Formam Statuti. 5 Mod. 308. Mich. 8 W. 3. Bennet v. Talbot. 


30. An Indictment for a Riot was moved to be quaſhed, becauſe it 2 
Riot is good, 
wugh eit 


concluded Contra Formam aiverſorum Statutorum, whereas there is but one 


Stature againſt Riots, the reſt give Penalties on Sheriffs, Juries &c. but ei 
held good. Comb. 371. Trin. 8 W. 3. B. R. The King v. Brane conclude not 


2 Hale's Pl. C. 190. cites Paſch. 5 Jac B. R. Wormall's Caſe. It 
31. 1 


Contra For- 
| | mam Stauti, 
becauſe an Offence at Common Law, tho' prohibited alſo by Acts of Parliament under ſeverer Penalties. 


— 


— — — 
— — 
— — 
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1 Salk. 212. 31. It a Declaration is Contra Formam Statuti, and fome Things al. 
p! 2. Hul. Jed therein are within the Statute mentioned, and others are nct within 
SW.3 B. E. ig, vet it is good; For as to thoſe which are not, it is ſurpluſage. 12 N 

the 8 C. ad- an 8 10 | 3 P ge. 12 Mod. 
judged for 121. Paſch. 9 W. 3. Bennet v. Tal boys. 
the Plaintiff. | | | 1 

5 Mod zo), 308. Bennet v. Talbot, S. C. adjudged Niſi.— Carth. 382. 8 C. and the Action 
which was founded on the new Statute, (there being other Statutes before) againſt Hunting by inferior 
Tradeſmen, the Words Contra Formam Statuti ſhall be applied to that Part of the Treſpaſs which 
was grounded on the new Statute, which gives full Cofts, though the Damages are under 40 8. And 


per Holt Ch. J. it is ſufficient to lay in the Declaration, that the Defendant hunted in the Plaintiff's 


Ground, without concluding Contra Formam Statuti; for that ſhould come in Evidence. — Id. 
Kaym. Rep. 149, 150. S. C. adjudged Niſi, and afterwards adjudged abſolutely for the Plaintiff. 
Comb. 420. S. C. adjndged upon the Reaſon given by Holt Ch. J. viz that the Concluſion ſhould re- 
fer only to that which would reaſonably bear it, and upon the Authorities of All. 43. and Vent. 104. 


1 Suk 212. 32. If an Act of Parliament increaſes a Penalty, or deprives a May if 
E 7 74 any Benefit which he had before at Common Law, there if you count on 


'T accorg- the Statute, and do not bring yourſelt within it, and conclude Contra 
ingly, and Formaim Statuti, it is naught ; Per Holt Ch. J. 12 Mod. 122. Paſch. 


was Penal- 


ſays this 9 W.3. in Caſe of Bennet v. Talbois. 
low's Caſe. Cro. E. 23 1 


33. In Caſe, Plaintiff declared that he diftrained certain Cocks of Hay | 


for Arrears of Rent, in order to ſell them Secundum Leges et Statuta Reon 


Angliz ; and that the Defeadant, being Conuſant of the Premiſſes, reſcued 
them &c. After Verdict tor. the Plaintiff, he prayed his treble Damages 
upon the Statute of 2 V. & M. cap. 5. and inſiſted that though the Plain- 
tiff does nor recite the Statute, nor conclude Contra Formam Statuti, 


yer it is well enough, becauſe it is a general Statute, and the Diſtreſs 


is of ſuch a Thing as was not diſtrainable tor Rent at Common Law, 
and therefore Secundum Leges et Statuta reſers to this Statute of W. & 
M. ſed non allocatur; For per Curiam, the Plaintiff does not bring 
himſelf within the Compaſs of the Statute, for he does not ſhew that the 
Diſtreſs was appraiſed, nor conclude Contra Forman Statuti; and when He- 


cundum Teges & Statuta is rather where a Thing is proper by the Common 


Law, and confirmed by Statute zand adjudged accordingly. Ex relatione 
M'ri Daly. Ld. Raym. Rep. 342. Paſch. 10 W. 3. Anon. 


Nor will the 34. Where a Statute zakes Notice of a common Offence, and adds a fur- 


eng ther Penalty, an Indictment thereupon may well be laid Contra Formam 
of the n= Statuti; Per Cur. 6 Mod. 17. Mich. 2 Ann. B. R. in the Caſe of the | 


Contra For- Queen V. Bothell. 


mam Statuti, 


bar the Party from ſupporting the Indictment by the Common Law, I it could be maintained upon the Statute, 


Ch. ]. Holt's 
Nep. 634. wh 


10 Mod. 336. Trin. 2 Geo 1. B. R. in Caſe of The King v. Dixon. 
Wherever there was an Offexce at Common Law, and a Statute makes a ſurther Proviſion of Penalty, 

an Indictment for that Offence may conciude Contra Formam Statuti, or leave it out at Election; Per 

Holt Ch. J. Paſch. 13 W. 3. in Cale of The King -- | N | 5 


Per Holt 35. Where a Statute introduces a new Lam, by giving an Action 
ere there was none before, or by giving a new Action in an old Caſe, 


Ne the Plaintiff need not conclude Contra Formam Statuti; but if a Sta- 


Clerk, S. C. tute gives the ſame Action with a Difference of ſeveral Circumſtances, as 
that where double Damages &c. the Plaintiff muſt either conclude Contra Formam 


an Act of 
Parliament 
gives A NEW 


Statuti, or make his Caſe ſo particularly within the Statute that it may 
appear to be ſo; Per Cur. 2 Salk. 504. pl. 3. Hill. 5 Ann. B. R. Coun- 


Remedy in dell v. John. | 


or an old Remedy in & new Caſe, you need not conclude Contra Formam Statut. If an Act of Parli- 


an old Caſe, | 


had 6g © «a Pa 


- II. 7 fr, 


wwe ww 


W.WwS3 CY W 


am 


ay 
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cites Trin. 45 E. 3. 19. 
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ament increaſes a Penalty, or deprives a Man of any Benefit which he had before at Common Law, then 
if you count on the Statute, and do not bring yourſelf within it, ard conclude Contra Formam Sta- 
tuti, it is naught ; Per Holt Ch. J. 12 Mod. 122. in Caſe of Bennet v. Talboys. 


* 
W 


2 


For more of e Statuti in General, See ndictment O 
Robbery (8), and other Proper 'T itles. , os 


(A) Contra Pacem. 


— 
—— 


— 


1.) RIT of Reſcous made againſt Bailiffs in collecting Toll, and 


quod ſolvere Tolnetum contradixerunt contra Pacem, and yet ad- 


T judged good. Thel. Dig. 114. lib. 10. cap. 24 S. 5. cites Mich. 30 E. 


2. Writ of Attachment upon a Prohibition for a Suit in Court Chriſtian of 
a Thing Temporal was Contra Pacem, and held good. Thel. Dig. 114. 
lib. 10. cap. 24. S. 9. cites Mich. 31 E. 3. Attachment upon a Prohibi- 
tion 8 E. but ſays the Regiſter is Contra Prohibitionem noſtram only, 


and adds Quere. 5 „b | 5 „ F 
3. A Writ of Prohibition to a Suit in Court Chriſtian was ſerved on Thel. Dig. 
the now Defendant, who flung it into the Dirt, and trampled upon it, 114. lib 10 


and afterwards proſecuted the Suit in Court Chriſtian; The Writ a- TEES 
gainſt the Defendant was Contra Pacem. Regiſter, 95. a. b Regiſter, 
25 N 0 1 . „ 8 and ſays it 
ſhall be Contra ns 


Writ upon the Caſe for not cleanſing and repairing a Ditch &c. And be- 

ſhall be without Contra Pacem. Thel. Dig. 114. lib. 10. cap. 24. S. 12. aufe the 
5 CO, 3 : Writ was 

| | contra Pa- 

| „„ | | cem it was 

| abated, Br. Action ſur le Caſe, pl. 20. cites S. C. 


5. And ſo it ſhall be for every Non-feaſance. Thel. Dig. 114. lib, 10. 


r . 12. Lites 12 H. 3 ð ò 5 „„ 
6. A Man ſhall have Writ of Treſpaſs Contra Pacem E. nuper Regis 
 Anglie, & Contra Pacem noſtram. Thel. Dig. 115. lib. 10. cap. 24. S. 15. 

cites Hill. 11 H. 4. 15. Mich. 2 E. 4. 25. Dn EO, 


7. Writ of Recaption ſhall be Contra Pacem and againſt Law and Sta- 

tute, but not Vi et Armis; Per Babington. Thel. Dig. 115. lib. 10. 

cap. 24. S. 17, cites Paſch. 9 H. 6. 1, But ſays the Form of the Re- 

giſter 86 is, after reciting the Fact, Et quia hoc Injuſtum eſt & mani- 

telte Contra Pacem noſtram, tibi præcipimus &c. And other Writs are 

in Contemptum præceptorum noſtrorum &c. N ieee 
8. Indictment tor erecting a Wear over the River Wye, whereby the C. 189. cites 


Subjects were hindred of their Paſſage with their Boats, /aid it to be done S. C. — 


43 Eliz, with a Continuance ad Necumentum of the Subjects of King Fames, 3 Pl. 
and ſo the Furors concluded that the Wear was eretFed and continued Contra | 1 Bagg , 
Pacem Regis nunc &c. and adjudged void, becauſe it is as well Contra S P. accord- 
Pacem nuper Reginæ, as Contra Pacem Regis nunc; tor the Commences ingly, and 


cities in 
10 orb: Marg. S. C. 


, ö „ # 
comms of du. ay — es ed 
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558 Contra Pacem. 
ment of the Tort was in the Queen's Time, and this was an Offence to 
the Crown now ; for though the Parties might be indicted tor the Con- 
tinuance only, without alleging expreſsly the Commencement, yet the 
Scope of this Indictment 1s not to make the Offences ſeveral, as in them. 
ſelves they are; for though the Furors have concluded upon both, yet they 
have found the Peace of this King only broken. Velv. 66. Trin. 3 Jac, 
B. R. Sir Edward W 1. Caſe. Conctaf fthe 7 
. But per Popham Ch. J. if the Concluſion of the Fury had been upon 
bo Chulloianes of the Tort 25 den it ſhould be taken in Law to be an 75 
diili ment to this Purpoſe only, and the other matter of the finding the Erection 
ot the Wear to be only by way of Information, how the Thing was done; Or 
if the Jurors had found that the Defendant in the Queen's Time bad erg. 
ed Ec. and continued it in the Time of this King, Contra Pacem Regis nunc, 
it had been good; becauſe the expreſs Matter found was only the Con- 
tinuance of the Tort, and the other only a Recital or Introduction to 
the Matter found; Quod Curia conceſſit. Vel. 66. Trin. 3 Jac. B. R. 
JJC To 5 
10. An Indictment of forcible Entry was quaſh'd, becauſe it did not 
conclude thnt it was Contra Pacem. 2 Bulit. 258. Trin. 12 Jac. The 
King v. Cox. ö 3 . 


— 


Roll Rep. 11. Treſpaſs was laid of entering his Cloſe toth Fuly, 44 Eliz. Contra 
* 5 _ Pacem Dominæ Reginæ, & Domini Regis nunc; alter Verdict this was 


v. Wilkins, moved in Arreſt of judgment, and held that the Words ( Domini Regis 
8. C. adjudg nunc) are but ſurpluſage ; whereupon the Plaintiff had Judgment. Cro. 
ed me J. 377. pl. 3. Mich. 13 Jac. B. R. Coddington v. Wilkin. | 

ingly, an 8 5 1 f : 

Coke Ch. J. ſaid, that if Part of a Treſpaſs is committed in the Queens Time, and Part in the King's 
Time, then it ought to be alle ged againſt the Peace of Both, —— 3 Buiſt 82. 8 C. adjudged for the Plain- 
tiff accordingly, and ſame Difference taken by Coke Ch. J. — 2 Hale's Pl. C. 189. Cap. 25. Cites 
S. C. and ſays, that ſo it is in Caſe of an Indi&ment for an Offence RL EE 


12. One was indicted of being a Common Barretor, but the Indictment 
omitted the Words Contra Pacem Domini Regis, vel Contra Formam 
Statuti, and therefore it was held to be inſufficient; For it is an Eſſen- 

tial Part of the Indictment, and therefore was reverſed. - Cro. J. 52. 
pl. 4. Paſch. 17 Jac. B. R. Paltrey's Cale. 5 
Iz. Regularly every Indictment ought to conclude Contra Pacem Do- 
mini Regis, for that is not taken away by the Statute of 37 H. 8. cap. 8. 
and theretore an Indictment without concluding Contra Pacem &c. is 
inſufficient, though it be but for ing a Trade, not being an Apprentice; 
2 Hale's Pl. C. 188, cap. 25. cites Hill. 2 1 Car. B. R. For every Offence | 
againſt a Statute is Contra Pacem, and ought to be ſo laid. 
14. An Indictment that concludes Contra Pacem, and ſays not Domini 
| Regis, , ſufficient. 2 Hale's PI. C. 188, cap, 25. cites Mich. 23 Car. 1. 
/ Fig? A. be indicted for an Offence ſuppoſed to be committed in Time of 
a former King, and concludes Contra Pacem Domini Regis nunc, it is inſuffi- 
cient; For it mult be ſuppoſed to be done Contra Pacem of that King in 
whoſe Time it was committed. 2 Hale's Pl. C. 188, 189. cap. 25. 
16. But if a Man be indicted in the Time of one King, Contra Pacem 
Domini Regis nunc, he may be arraigned for that Offence in the Time of 
bis Succeſſor. 1 E. 6. Br. Corone 178. Enditement 44. neither is the In- 
dictmenr itſelf diſcontinued by the Demiſe of the King, though in ſome 
Caſes the Proceſs be. 2 Hale's Pl. C. 189. cap. 25. cites 7 Co. Rep. 
30, 31. Es 5 ROSE 15 
o for uſing , 17. Two Indictments on the Stat. 5 Eliz. cap. 4. for u/ing the Trade 
the Trade of à Tallow Chandler were quaſh'd, becauſe they did not ads Con- 
4% Barber fra Pacem. Keb. 789. pl. 43. Mich. 16 Car. 2. B. R. The King v. 
without . | 
ſerving ſe- Harris. | | YER IEA 
ven Y cars, | ANG EMC 54s 6 | 2 
Exception was taken to the Indictment for omitting Contra Pacem. Holt Ch. J. thought it wel 
ME: 2 | enough, 
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enough, becauſe it concluded Contra Formam Statuti; but by the ot her three Jultices it was quath'd ; 
for everv Þreach of a Law tis againſt the Peace, and ought to be ſo laid. 6 Mod. 128. Palch. 3 Ann. | 
B. R. The Queen v. Lane. ——= 3 Salk. 100 pl 17. S. C. accordingly, and Holt Ch. J. ſaid, it 


would be hard to make a Barber's ſhaving a Man by Conſent to be Contra Pacem, Bur the Indict- 
men was quaſhed. *Y a TS 888 


18. An Information was brought by a common Informer for exerciling N 

the Trade ot a Barber; Exception was taken, becauſe it did not ſay 8 1 
Contra Pacem; but per Curiam, that 1s never done in à Suit by a com- 94 (ys it 
mon Informer. Keb. 860. pl. 70. Hill. 16 & 17 Car. 2. Luſamoore's ſeems clear, 
Caſe. | 43” ES | 85 from all the 
1 e 5 Precedents, 
that neither an Information Qui tam on a penal Statute, nor an Information by the King for an In- 
truſion, or other Wrong of civil Nature done to his Lands, Goods, or Revenues, need the Words 
Cont ra Pacem. : AS | N | . | 


19. An Indictment of Battery concluded only to the great Diſturbance 
of the Peace of our Lord the King, bur becauſe it did nor ſay Contra 
Pacem it was quaſhed. 2 Keb. 36. pl. 72. Palch, 18 Car 2. B. R. The 
o 33j;Cͥ̃ò¾ 8 0 
22700. An Indictment for retaining a Servunt without a Tiſtimonia! from 
bis laſt Maſter, wanted the Words Contra Pacem, and it was quathed. 
Mod. 78. pl. 39. Mich. 22 Car. 2. B. R. Anon. 0 
21. Treſpaſs for breaking, entering, and depaſturing 36 Car. 2. Conti. Show. 29. 
nuando the Depaſturing till the 4 Fac. 2. Contra Pacem Domini Regis nunc, 8.8.85 2 . 
| which was K. James the 2d. This was held naught; for that is no . Gomd 150 
Contra Pacem to the Treſpaſs Tempore Caroli ſecundi, but it is omitted, 166. S. C. 
and Contra Pacem is Subſtance. 2 Salk. 636. pl. 1. Mich. 1 W. & M. in & S. P. 
a 1 Boos EEE V e 


Pacem refers to the Treſpaſs, and not to the Conti nuando, and then it is as if no Contra Pacem had been 

at all, which is Subſtance, and bad upon a general Demurrer; and that it is Subſtance is proved by tbe 

16 &.17 Car. 2. which by expreſs Words aids it after Verdict; ſo that it appears by this Statute, that 

it was not aided by Verdict before that Statute, which it would rave been, if it had been bur Form. 
The common Way is to conclude Tam contra Pacem dicti nuper Regis quam Domini Regis nunc. 


22. Treſpaſs Ouare Vi & Armis 1 Feb. 1701. Clauſum ſuum fregit 
Contra Pacem Doming Anne nunc Reginæ &c. Adjudged on Demurrer - 
for the Defendant; For K. William died 8 Mar. 1701, and ſo it was 
Contra Pacem Regis, and not Contra Pacem Reginæ; the Omiſion of 
Contra Pacem had been only Matter of Form, but here it is repugnant ; For 
the Court muſt take Notice of the Demiſe of the King, that is, the De- 
ſcription of the Treſpaſs, and a Treſpaſs done Contra Pacem Regis 
could not be given in Evidence; But indeed a Verdi} would have aided 
it. 2 Salk. 640. pl. 11. Mich. 2 Ann. B. R. Day v. Muskett. . 
23. A Conſtable was indicted for not returning the Warrant of a Juſtice 1 Salk. 380, 
of Peace to levy the Penalty on a Convittion of Deer-ftealing. Exception bl. 28. S. C. 

was taken that it was ſaid Contra Pacem of the late King, and that it haf Cent 
ought to be Contra Pacem of the Queen alſo; becauſe the Neglect, tho' Contra Pa- 
it began in the King's Time, yet it continued in the Queen's Time al- cem was 

ſo, the Return being never made at all, and ſo was an Offence againſt Surpluſage, 
both the King and Queen. But Holt Ch. J. faid, he ſuppoſed it would gangen 

neceſſary to ſay Contra Pacem of the Queen as well as the King where Good nor 

that is neceſſary; but here the Indictment being founded on an Omiſ- Herm, be- 
ſion, it is otherwiſe, and there you never conclude Contra Pacem at all. * it was 
Forteſcue's Rep. 127. Trin. 3 Ann. B. R. The Queen v. Wyat. 2 


ſance. —— 
| | | | 11 Mod. 53, 
pl. 30. Paſch. 5 Ann. B. R. S. C. & S. P. accorèingly. 


24. Serjeant 
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Contra Pacem. 


24. Serjeant Hawkins ſays it ſeems to be a good general Rule, that 
no Indlictment or Information for an Offence, capital or not capital, again 
the Common Law or Statute can be good unleſs it expreſsly ſuppoſes ſuch Of. 


fence to be done againſt the Peace of the King or Kings in whole Reign or 


Reigns it was committed; and accordingly he ſays he finds, that every 
Precedent of an Indictment in Coke's Entries, whether for Treaſon or 
Felony, or interior Offences, expreſsly lays the Offence againſt the 
Peace of the King, except only in four Inſtances, whereot one is of an 
Indictment for a Nuſaxce for not repairing the Highway, which, it it may 


be rer HI to depend chiefly on this Reaſon viz. that the Of. 


tence is of ſuch a Nature, that a Man may be as well guilty of it in his 
own Ground as that of another, and therefore it has been held, that it 
need not be laid againſt the Peace, becauſe the laying it in ſuch a Man- 


ner may ſeem to imply ſomewhat of Force or Treſpaſs againſt the Perſons or 


Poſſeſſions of another; but it ſeems difficult to reconcile this Opinion with 
thoſe many Reſolutions taken Notice of in the following Part of this 


Section, by which Indictments for want of thoſe Words Contra Pacem, 
| have been adjudged inſufficient, where the Offences could, on no other 


Account, be ſaid to be againſt the Peace, than as they were Breaches of 


the Law, as all Nuſances certainly are. 


And one other of the ſaid Inſtances in Coke's Entries is of an Indi. 
ment of Homicide by Miſadventure, and one other of an Indictment of 
Homicide in Se- Defence; but theſe Precedents, if they may be main- 


tained, ſeem to depend chiefly on this Reaſon, that ſuch Offences are 
ſuppoſed to be ing rather to the Misfortune, than Fault, of the Party, 


And the 4th of the ſaid Inſtances is of an Indictment of Perjury on 
the Statute, which concludes in Contemptum Reginæ &c. & Contra 


Formam Statuti, without adding Contra Pacem. 


But Raſtal's Precedents, both of Indictments of Felony, and of in. 


ferior Offences, do as often omit the Words Contra Pacem, as make uſe 


of them. However, certainly the much greater Number of Precedents 
ex preſsly conclude Contra Pacem, and the Authority of theſe is much 
ſtrengthened by thoſe many Caſes in the Reports, wherein Indictments 


See the Pleas 
| @bove. 


and Informations appear to have been quaſhed tor want of the Words 


Contra Pacem ; As Indittments and Informations for Barretry, Forgery, 
Retaining a Servant withous a Teſtimonial from his laſt Maſter, following a 
Trade without having ſerved an Apprenticeſbip, erecting a Cottage, Aſſauli 


and Battery Cc. 2 Hawk. Pl. C. 243. cap. 25. S. 94. 


— ln Gund, 56 mes, Oc 
pals ( a. 5 aud other Proper Titles, _" 
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48 E. 3. 5. 


(A) In what Caſes. And How; In Proportion. 


* Verage is commonly uſed by the Law Merchant for that Con. 


tribution which Merchants and others make towards Loſſes ſuſ- 
tained, where Coods are caſt into the Sea, for the Safeguard of the Ship, or 


| of the other Goods, and Lives of the Perſons therein during the Tempeſt ; 


and it is called Average and Contribution becauſe it is proportioned and 


allotted alter the Rate of every Man's Goods aboard. IL. aw of Trade 4; 


and Commerce, 112. ** 3 
2. All the Parties intereſted are to bear the Loſs by a general Contribu- 


tion, and a Maſter, or Purſer of a Ship, ſhall contribute tor the Preſerva- 
tion thereot ; alſo the Paſſengers, for ſuch things as they have in the Ship, 
be they precious Stones, Pearls, or the like; and where Paſſengers have 


10 Goods in the Ship, in regard they are a Burden to it, it is ſaid an E- 
timate ſhall be made of their Apparel, Rings, Fewels &c. towards a Con- 
tribution for the Loſs; and generally Money and Jewels, Clothes, and 
all things in the Ship, (except the Clothes which are upon a Man's 


Body, or Victuals &c.. put on Shipboard to be ſpent) are liable to A- 


verage and Contribution; and the Goods loſt ſhall be valued, and the 


| Goods and Merchandize faved are to be eſtimated, which being known, 
a proportionable Value ſhall be contributed by the Goods ſaved, towards 


Reparation of the Goods caſt overboard; and if in the caſting over, or 


lightning of the Ship, any of the remaining Goods are ſpoiled, or receive 


Injury, the ſame muſt come into the Contribution for the Damages re- 


ceived. Law of Trade and Commerce, 113. cites Molloy 233, 236. 
3. If a Man is bound in a Recognizance and dies, there, as long as the 
Heir has Aſſets, Execution ſhall be againſt the Heir only. Br. Suit, pl. 


13. Cites 17 E. 2. Fitzh. Execution 139. 


4. But if the Heir has not Aſſets, Execution ſhall be upon all the Ter- 
tenants, and every one ſhall be contributory to the other; but where. 
Execution is ſued againſt the Heir who has Aſſets, he ſhall not have 
Contribution againſt the Tertenants nor the Feoffees. Br. Suit, pl. 13. 


cites 17 E. 2. Fitzh. Execution 139. 


5. If the Heir be vouched in Ward of ſeveral, and the Tenant loſes, and 
recovers in Value againſt the Heir, every Guardian ſhall be contributory 
to the Render in Value. Br. Suit, pl. 12. cites 48 E. 3,5 5 
6. So where Feoffee of the Conuſor upon a Statute Merchant is in Execu- 


tion, he ſhall have Contribution againſt every other Feoffee of the ſame Co- 
nuſor. Br. Suit, pl. 12. cites 48 E. 3.5 S 


1. And per Finchd. where the Conuſor upon Statute Merchant aliens 


Part of his Land, and the Conuſee ſues Execution againſt the Conuſor, 


there the Conuſor ſhall not have any Contribution from the Feoffee, as the 
| Feoffee might have of the other Feoflee. Br. Suit, pl. 12. cites 48 E. 


8. But if the Conuſor dies, and the Conuſee ſues Exccution againſt the 


Heir, he ſhall have Contribution of the Feoffees. Br. Suit, pl. 12. cites 
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Facias, pl. 


9. So that the Feoffees ſpall have Contribution 7rom the Heir, it any 
of them be in Execution, Contra of the Heir. Br. Suit, pl. 12. cites 
7 10. It 1 Man charges Land tailed, and Land of Fee-fimple, aud diet, 
the Land tailed is diſcharged, and the Fee-timple Land remains char. 
ged with the Whole; Per Skrene, which none denied. Br. Charge, pl. 
g. cites 12 H. 4. 17. Fo 

11. In Dower it the Texant vouches the Heir in three ſeveral Wards, 
each of them {hall be ſeverally charged. 3 Rep. 13. a. by the Reporter, 
in Herbert's Caſe, cites 11 H. J. 22. & 48 E. 3.5 a. bd. 


oo 


12. Contribution thall be had by the Zertenauts in Scire Facias upon 


Reoognizance by their Feoflor. Br. Suit, pl. 18. 


17 E. 2. Fitzh. Execution, 139. 


Br. Appor® 13. If the King's Tenant aliens to ſeveral ſeverally, and the King 
tionment, pl. iſtraius the one for the whole, he ſhall have Contribution of the others, 


but not S. P. 
—— Mo. 191. 


Q 


. Suit, p 1 „ . 8 
14. The #rit of Contribution lies where there are Tenants in Common, 
or who joiatly bold a Mill pro indiviſe, and take the Profits equally, and 
the Mill falls into Decay, and one of them will not repair the Mill, 
now the other ſhall have a Writ ro compel him tor to be conttibutory 
C)) VVVVVCCVVVCCC 
15. And it there be three or four Coparceners of Land, and the elde/# 
Sifter does the Suit to the Lord, of whom the Lands are holden, tor all 
the Coparceners, and the others will not allow her for her Charges and 
Loſſes, according to the Rate tor the ſame Suit, that Coparcener, who 
did the Suit, may have Writ of Contribution. F. N. B. 161. (C). 
16. And if there be many Coparceners, and he Eldeſt does the Suit, 
| and the other Coparceners agree with the Hldeſt for a Rate, now the Writ 
of Contribution ſhall be brought againſt the others who would not con- 
ene, e oo „% m 
17. And it ſeveral be infeoffed of Land, for which one Suit ought to be 
done &c. now it they agree among themiclves, that one of them ſhall do 
the Suit, and that the athers ſhall contribute unto him, it he do the Suit, 
and afterwards the others 1hall not allow him for that Suit according 
to their Rate, then he ſhall have the Writ of Contribution againſt them, 
and the Writ ſhall mention the Agreement &c. F. N. B. 161. (C). 
18. The Plaintiff ſeeks relief by Way of Contribution, for that one 
of the Defendants hath a Reut- charge out of his, the Piaintiff”s, Lands, 


aud one other of the Defendant's Lands, and ſeeks to lay the whole Bur- 


then of the Rent-charge upon his, the Plaintiff's, Lands; and becauſe 
the Defendant would not anſwer, therefore an Injunction is granted for 
ſtaying of the Suits for the Rent. Cary's Rep. 132. cites 22 Eliz. Dol- 
OE, 2-4 fo 12 . 
19. The Duke of Northumberland acknowledged a Recognizance of 
| 1000 Marks to the Lord Cromwell, and after granted certain Lands to 
the Defendant ; atterwards both the Duke and the Lord Cromwell were 
attainted of Treaſon, whereby the Recognizance came to the Queen, 
and in her Name was put in Suit by one Lane, to whom her Majeſty 
had granted the ſaid Recognizance, who ſought to extend the Deten- 
dant's faid Lands alone, whereas there are divers other Lands to a great 
Value ia other Men's Hands liable to the ſaid Recognizance, therefore 
it is ordered that no Liberate go out upon the ſaid Extenr, until the 
Court order the ſame. Cary's Rep. 159. cites 21 Eliz. The Queen v. 
Colborne. _ | _ LEE 
20. In the Caſe of a Common Perſon, the Heir of the Conuſor, or of 
him, againſt. whom Judgment is given in Debt, thall be only charged, and 
thall not have Contribution agalalt another Tertenant in tome Caſes, and 
4. 88 in 
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in fome Cafes he ſhall have Contribution, and ſhall not be ſolely 
charged; Retolved. 3 Rep. 1z. b. Mich. 26 & 27 Eliz. in Scacc. Har- 
bert's Cale. 

21. For if a Man is ſciſed of three Acres of Land, and enters into a Re- 
cognizance (or Statute &c. and infeofſs A. of one Acre, and B. of another, 


aud the third deſcends to his Heir, in this Caſe, if Execution is ſued on- 


ly againſt the Heir, he ſhall nut have Contribution ; tor he comes to the 


Land without Coniideration, and the Heir ſits in the Seat of his An- 
ceſtor, & Hzres eſt alter ipſe & Filius eſt Pars Patris, and therefore 


ſhall not have Contribution againff any Purchaſur, though in Rei Veri- 
race the Purchaſor comes to the Land without any valuable Conſidera- 


tion; For the Conſideration of the Purchaſe is not material in ſuch 


Caſe. Reſolved 3 Rep. 12. b. Ibid. And ſays that fo it was latel 
reſolved in Gawdy's Caſe, late Marſhal of B. R. that the Heir may 
be only charged, and he ſhall not have Contribution againſt Purchaſors ; 
For though ia the Caſe of Recognizance, Statute, or judgment, the 


Heir is charged as Perrtenant, and not as Heir, as appears by 27 H. 6. 
Execution 135. 15 E. 3. Tit. Age 95. becauſe by the Recognizance or 


Statute the Heir is not bound, but che Conuſor grants Quod dicta Pe- 
cuniz Summa de Terrts &c. leverur, yet he thall not have Contribution 
againſt a Purchaſor, contrary to the Opinion of Finchden in 48 E. 3. 
. 1 8 cg be 


22. But yet in ſome Caſes the Heir fhall have Contribution, and ſhall 


cot be ſolely charged; As if a Man ts ſeiſed of two Acres, the one of the 


Nature of Borough Engliſh, and binds himſelf in a Statute or Recogni- 
zance, or if Fudgment in Debt is given againſt him, and he dies, leaving 
Iſſue two Daughters, bo make Partition, in this Caſe if one only is 
charged, ſhe thall have Contribution; for as one Purchaſor ſhall have 
Contribution againſt another, and againſt the Heir of the Conuſee alſo; 
ſo one Heir ſhall have Contribution againſt another Heir; for they are 
in quali Jure, Reſolved. 3 Rep. 12. b. in Herbert's Caſe. 


23. If there are Grandfather, Father, and two Daughters, and Fudg- 
went is given for Debt or Damages againſt the Grandfather, and he dies, 


and the Father dies, one of the Daughters being within Ae, and the other 
of full Age, and Partition is made, the eldeſt 8 ſhall not be 
charged ſolely, but ſhall take Ad vantage of the Infancy of her Siſter; 
For both Heirs ſtand in the ſame Degree. 3 Rep. 13. a. by the Re- 
porter in Herbert's Caſe. e „ 
224. o if one be bound in a Recognizance, and has two Daughters, aud 
dies, and they make Partition, the one ſhall not be charged ſolely, but 
ſhall have Contribution, and if the one is within Age, the other ſhall 


take Benefit thereof; becauſe in ſuch Caſe, h h ſhe is charged as er- 


tenant, yet ſhe ſhall have her Age. 3 Rep. 13. a. by the Reporter in Her- 
J 8 7 Or re on 
25. If a Man is bound in a S:atnte or Recognizauce, and after his 
Death ſome of his Land deſcends to the Heir of the Part of the Father, 
and ſome to the Heir of the Part of the Mother, one only ſhall not be 


charged, and it he is, he ſhall have Contribution againſt the other. 
3 Rep. 13. a. by the Reporter, in Herbert's Caſe. 9 a wg 


26. A Suit was for Average of a Ship robbed of certain Goods, ſhipp'd 
at Briſtol to Galicia in Spain. Dr. Dale, Maſter of the Requeſts, ſaid, 


that by the Civil Law Average is not due unleſs the Goods are loſt in ſuch a 


Manner, that thereby the Reſidue in the Ship is ſaved ; As if Goods of 


one of the Merchants are ca/# into the Sea Navis levandi Cauſa, then all 


the other Merchants ſhall pay Average, becauſe thereby all the Reſidue 
18 laved; So it Parcel is by Compoſitton given to a Pirate to ſave the Re- 
ſidue; but not if a Pirate takes Parcel by Violence; for in ſuch Cafe A- 


verage ſhall not be paid tor ir. Bur in the principal Caſe the Merchants 
- 


having 
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having aſſented, after the Ship was robbed, to pay Average, it was de. 
creed tor the Detendants. Mo. 297. pl. 442. Paſch. 32 Eliz. in the 
Court of Requeſts. Hicks v. Palington. 
27. If a Man grants a Rent-charge out of all his Lands, and after. 
wards ſells his Lands by Parcels to divers Perſons, and the Grantee of the 
Rent will from Time to Time levy the whole Rent upon one of the Pur. 
chaſors only, he thall be eafed in Chancery by a Contribution from the 
reſt of the Purchaſors, and the Grantee ſhall be reſtrained by Order to 
charge the ſame upon him only. Cary's Rep. 3. EN 
28. Sir Edmund Morgan married the Widow ot Forteſcue, he had his 
Wiſe's Lands diſtrained alone by the @rantee of a Renti-charge from her 
former Husband, and therefore /zed the Grantee in Chancery, to take a 
ratable Part of the Rent, according to the Lands he held ſubject to the 
| Diltreſs, and notwithſtanding the Ld. Ch. J. Popham's Report, who 
thought this reaſonable, the Lord Chaneellor Egerton would give him 
on this Bill no Relief, but ordered that he thould exhivit his Bull againſt 
the reſt of the Tenants aud Grantee bath, the one to thew Cauſe why they 
| ſhould nor contribute, the other why he ſhould not accept of the Rent 
equally ; otherwiſe it was no Reaſon to take away the Benefit of Diſtrets 
from the Grantee, which the Law gave him. Cary's Rep. 32, 33. cites 
7 June 1603, - oy „ 3 
29. A Collector of a Fifteenth may levy all the Tax within one Tronſhip, 
upon the Goods of one Inhabitant only it he will, and that Inhabitant thall 
have aid of the Court to make each other Inhabitant contributory ; Per 
Tanfield Ch. B. which was granted by the Court, Bromley being abſent. 
Lane 65. Trin. ) Jac. in the Exchequer. Anon 5 
3o. It a Lighter, or a Ship's Boat, into which Part of the Cargo aboard 
is unladen for the Lightening of the Ship, ſhall periſo, and the Ship be pre- 
ſerved, Contribution is to be made; but if the Ship be caſt away, and the 
Lighter or Boat preſerved, no Average or Contribution is recoverable ; tor 
Contribution may not be had in any Caſe but where the Ship arrives in Safee 
ty. Law of Trade and Commerce 118, 119. „„ 


2 Bulſt. 280. 31. Where Paſſengers caſt Goods out of a Ferry Boat in Caſe of a Tem. 
8. 3 peſt, which they may do for Preſervation of their Lives, the Owners ſhall 
— Boll have no Remedy, unleſs che Boatman ſurcharge the Boar, when they 
Rep. 79. may have their Action againſt him, Law ot Trade and Com- 
03:50 merce 119. 155 . 85 R 

: 


Graveſchd Barge, S. C. & S. P. 


32. Conuſee of a Statute comes to have Part of the Lands charged, he 
cannot require Contribution, though he grants over, and the Lands ot 
all other the Feoffees are diſcharged, though ſuch as are or remain in 

the Hands of the Debtor himſelt are chargeable. Hob. 45. 46. pl. So. 
Z RL EEE Coo ol 

33. Heir ſhall not have Contribution but againſt the other Heirs ; Per 

Jones J. 3 Buls. 320, and per Doderidge J. 321. Hill. 1 Car. B. R. in 
Caſe ot Boyer v. Rivett. „„ CO os . 

34. How far the Court will reſtrain a Lord to diſtrein for Rent where 
he „ but for the preſent thinks fit that there ſhould be a Contri- 
bution. Toth. 103, cites Mich, 3 Car, Hall v. Offley. * 

35. If after Liberate a Feoff ment is made of Part to A. and Part to B. 
the one ſhall not have Contribution againſt che other; Per Jones J. Lat. 
214. Mich, 3 Car, Hs 1 5 

36. If a Purchaſor has Cauſe of Contribution, and makes Feoffinent, 

His Feoffee ſhall not have it; Per Jones J. Lat. 274. Mich. 3 Car. 

37. In an Engliſh B// again che De ſendant, as Executrix of her Huſ- 
band. to have Contribution, the Caſe was, that the Plaintiff in this Caule, 
end the Teſtator, were Sheriffs of Middle/ex, aud chat there had been a Re- 


govery 


Trin. 27 Car. 2. Hayes v. Hayes. : l 
whole, to have the whole Eſtate. Ibid. —— Chan. Caſes, 223, 224. 8. C. But if D 


131. in Caſe of Orby v. Mohun, S. P. 


Trin. 32 Car. 2. Williams v. Day. 
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covery againſt them for an Eſcape in the Teſtator's Life time, and 500 l. Da- 
mages recovered, which the Plaintiff in this Cauſe had paid and ſatisied, 
to which the Detendant ought to contribute, as the Bill ſuggeſts. The 
Court doubted hereof, the Caſe being Prime Impreſſionis, and reſembled 


it to the Caſe of two joint Obligors ; but what became of it non con- 


ar. Hardr. 164. pl. 4. Hill. 1695. in Scacc. Philips v. Biggs. 
38. 16 & 17 Car. 2. cap. 5. S. 2. When any Fudgment, Statute, or 
Recognizance ſball be extended, the ſame ſhall not be avoided or delayed by 
Occaſion, that any Part of the Lands extendible are omitted out of ſuch 
Extent, ſaving always to the Parties, whoſe Lands ſhall be extended, 
their Remedy for Contribution againſt ſuch Perſons, whoſe Lands ſhall 
be omitted. VHV 

39. S. 3. This Af ſhall not give any Extent or Contribution againſt any 


Heir within Ape, during Minority of ſuch Heir, in reſpet# of any Lands 
_ deſcended. 


49. F. 4. Provided that this Act extend only to Statutes for Payment of 
Monies, and to ſuch Extent as ſhall be within twenty Tears af ter the Sta- 
tute, Recognizance, or Fudgment hal. e ö 


41. This Aft ſhall continue for 3 Tears. Made perpetual by 22 & 23 Car. 2. 


42. Deviſee for Life, Remainder in Fee of Lands, charged with 500 l. And it De- | 


and tor Default of Payment the ſame was limited to the Perſon to whom life we 


the 500 l. was payable. Decreed one third to be paid by the Deviſee oder hug 
for Life, and two thirds by the Remainder-man in Fee. Fin. R. 231, Share, the | 


Remainder, 
ay ing the 


t ſor Life 
can prove that it was the Intention of the Deviſor, that Tenant for Life ſhould pay nothing, it was 
admitted to be material. — Fin. Rep. 221. Trin. 2 Car. 2. S. P. as to the one third to be paid 


by Tenant for Life, and two thirds i him in Remainder, in Caſe of Corniſh v. New. — 3 Chan. Rep. 


43. A. charges Land with Payment of 50 J. a-piece to B. and C. at Or it E. 


their reſpective Ages of twenty-one, and limits the Land over on Default ſhould pay 
of Payment, but f either die before twenty-one, her Legacy to go to D. to = a, i 
whom A. deviſed the Lands. D. deviſed the Lands ſo charged to E. for 


2 6. OP r | for tors ſhould 
Life, Remainder to F. in Fee, and made E. Executor. Decreed that F. hold the 


| ſhould contribute two thirds towards Payment of the Legacies of 50 l. Lands againft 
Fin. R. 304. Trin. 29 Car. 2. Peachy v. Colt > 


F. till they 


44. Land 1s morgaged to A. then to B. then to C. If © A ſues to Re- reads : 


| deem, and try his Debt by Decree, C. A. and B. ſhall be bound by the Ibid. 
Account which A. made in his Suit, and pay, or contribute to the 


Charges of Suit, it made without Fraud or Collulion. 2 Chan. Caſes 32. 


45. If the Portion of any one Jay on or ont of BI. Acre or other parti- 


cular Fund by itſelf, and the others out of Wh. Acre or any other Fund, 
each muſt bear his own Loſs ; agreed at the Bar. Chan Caſes 132. Hill. 
- "$4 & 25 Car. 2. n 8 


46. Lands in Mortgage were deviſed to A. for Life, Remainder to B. and 
his Hetrs. A. enters and takes an Aſſignment ot the Mortgage in a 
Truſftee's Name. A. died within one Tear. B. brought a Bill againſt the 
Executor of A. to redeem the Mortgage, and his Counſel iniiſted, that 
B. ought to pay only two thirds of what was due on the Mortgage, and 
the other third to be allowed by A's Executor, by reaſon that A. enjoy'd 
the Profits during his Life. The Court faid, that had B. come to re- 
deem in A's Life-time, then A. ſhould have allowed a Proportion of the 
Money with reſpect to the Value of their ſeveral Eſtates ; bur A. being 
now dead, and having enjoy'd the Eſtate bur one Year only, the Deten- 
dant muſt make an Allowance only for the Time that A. enjoyed the E- 
ſtate. Vera. 404. pl. 376. Trin. 1686. Clyat v. Battiſon. 


7 E. 27. A. 
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the Rever- of the Lands remaining unſo 


pl 253: Tail, or in Fee; Tenant for 


Contribution and Average. 
S..P, per 47. A. on his Marriage with B. agreed and pave a Bond to ſettle par- 
8 ticular Lands on the Wite, and the Iſlue of the Marriage, and atterwards 
py on alieas Part of thoſe Lands; A. dies. Finch C. decreed the Jointreſs 
third, and to have the Deficiency of her 1 made good out of the Inheritance 
d. But Jefiries C. reverſed that Decree, 
honerm for the jointreſs and Children are equally Purchaſors, and they mult 
EO N bear the Loſs in Proportion. Vern. 440. in pl. 412. Hill. 1686. Car- 
Chan. Rep. Penter v. Carpenter. 
218. 221. | = 
13 Car. 2. in Caſe of Rowell v. Walley. 


—_—__ 


» 
* 


48. A. B. and C. were tound in a Bond, A. being Principal and B. and 
C. Suretres ; alterwards J. S. becomes bound to the Obligee, that if the 
cher three did not pay according to the Condition of the Bonds, that he 
would pay. A Month after B. one of the two Surcties, pays the Mency, 
and prefers his Bill againjt the fourth now for Contribution, and the Quet- 
tion was, whether he thould be bound to Contribute, he being but a tup- 
plemental Security? And the Maſter ot the Rolls teemed to think that 

he thou!d, 2 Freem. Rep. gy. pl. 10). Trin. 1686. Cooke's Cate. 
49. A. covenanied to ſettle oo l. a Tear Annuity out of Land on B. having 
no Land at the Trae of the Covenant, bur afterwards purchaſes Land in J. 
and D. and then deviſes S. to C. and dies, without ſettling the Annuity. 
D. deſcends to the Heir ot A. Decreed that D. and S. thall both be 
liable to the Annuity, but that C. ſhall be reimburſed out of D. which 
deſcended to the Heir. 2 Vein. 97. pl. go. Paſch. 1689. Took v. 

_ Haittings. 6, 5 : | 
Fo. A Term was conveyed in Truſt to raiſe 500 J. a-piece for B. C. 
ond D. to be paid at their reſpective Ages of 21 Years, Remainder 1 
. for Life, Remainder to his firſt Son in Tail, Remainder over. De- 
creed that G. pay Joo I. and thoſe in the Remainders $001. and fo G. be 
let into Poſleſſion, and whereas 500 I. only was now due, and the other 
not in ſeveral Years, it the other 8001]. thould become payable in the 
Lite of E. then G. ſhall pay it, but in ſuch Cafe the Term tor 99 Years 
mould ſtand his Security to reimburſe him again. Ch. Prec. 21. pl. 23. 
Hill. 1690. Rives v. Rives. JJ) og og ep en fo 
2 Vern. 267. $51. It an Eſtate in Mortgage be ſetted on A. for Life, and then on B. in 
. nd ite ſhall bear two fitths of the Principal 

oy” > = tet and Iutereſt, and the Remainder-man three fiſths. Chan, Prec. 44. pl. 43. 


8 C. decreed Paſch. 1692. James v. Hales. 


accordingly, | „ 3 5 17 85 
and whereas the Tenant for Life had cut down Timber without having any Power to commit Waſte, 
he was decreed to account for the Timber, and that what he had raiſed thereby 


. ſhould be taken as ſo 
much in Part of what the Remainder-man was to pay towards diſcharging the facutbrance. 


52. Upon an Order for Contribution to the Relief of a poor Pariſh, 
t was ruled, that the Juſtice may either charge particular Perſons, or 
the whole Pariſh, and they levy it, but here a Sum in Groſs was laid 
for a whole Year, which (it was objected) was unreaſonable ; For their 
Ability might 1 but the Order was confirmed. Cumb. 309. Mich. 
5 Yr. M. in B. R. The King v. Knightley Parith in the Iſle of 
| "ig t. | „ - | | : : OT 
53. An Eſtate in Fointure was ſubject to a Mortgage. Reſolved that 
the ſointreſs, and the Reverſioner, muſt redeem in Proportion, viz. 
the fointreſs one third Part, and the Rever foner two thirds, and that hath 
been the Proportion uſual in this Court, to charge the Eſtate for Lite 
with a third; but it ſeems hard, becauſe now an Eſtate tor Lite is worth 
nine or ten Years Purchaſe, whereas formerly it was worth but ſeven. 
2 Freem, Rep. 210, pl. 284 Hill. 1696, Flud v. Flud. 


* 
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54. And fo it is it an Kate ſulject to a 


Mortgage is deviſed to A. for 


| 1 
| Liſe, Reminder io B. in Fee, there they may redeem in Proportion, viz. 1 
, A. 002 third, and B. two thirds, Ibid. | 958 * 
28 5s. Two ſeveral Hſiates, one in the Seiſin of A. for Life, and one of | 
, R. tor Liſe, are ſubjected to the Railing of 20001. tor a Portion for a | 
Daughter, by a Term ot Soo Tears, to commence after the reſpetFive Death 4 
a of A. and B. A. died firſt, and that Eſtate by Limitation of the Settle- 1 
ment came to R. The Daughter brought a Bill tor the 2000 1. againſt ll 
R. who paid it. Atterwards B. died, and the Fee-ſimple of that kitare 
feſcended to the Daughter, | R. ſhall have Contriburion out of the Eſtate th | 
ot B. deſcended to the Daughter, in Proportion to its Value; A's Eſtate } | 
1 to be valued as an Eſtate in Poſſeſſion, and B's Eſtate as in Reverlion ; 0 
E Per Somers C. alfiſted with Maiter of the Rolls. 2 Vern. R. 355. pl. th. 
a 321. Hill. 109%. Henningham v. Henningham. . | 0 
7 0: It a A7anor is held oy the Service of A Bridve, every Tenant of the 6 Mod. 150g 1 (Oh 
A Manor 2s liable to the whole Charge, ad are contributory among theme. 15“. 8. C. | h 
=  felves. 1 Salk 358. pl. 5. Paſch. 3 Ann. B. R. The Queen v. Buck- 0 
5 Icugh (Duteheſs ol ) ʒ̃ . JJFFFFCFFTCCCC © FOR INE 
57. Revw/ron expetiant on an Eſtare for Life was convey'd to Truſtees | Il 
$ to be ſold for Pigment of ſpecifick Debts, and if any Surplus, to go to his 10 
„ Heirs, Executors, and Adminiſtrators. A. married the Heireſs, and g 
7 the Husband got a Conveyance from the Truflees to him and his Fleirs, and 
8 aid ſome of the Debrs. The Heir died without Iſſue, and her Heir 
h — a Bill tor a Reconveyance furmiling, that tuſhcient had been 
V. fraiſed for Payment of the Debts out of the Rencs and Profits. The : 
5 Husband inſiſted that his Wife was as Tenant in Fee-ſimple, and what 
ad | Rents he received were in her Right, and he has a Right ro retain. 
70 them; But decreed that he ought to have paid the Tater vut of the Pro- 
bo | fits, and ſhall not ſulfer the Debt to increaſe, and that he account ac- 
+ cordingly. 2 Vern. 566. Mich. 1706. Brompton v. Alkis. 
er 38. Some Perſons itted out a Privateer in the French War, and by Com- 
ne mitſion by Letter of Marque from the Duke of Savoy, ſent her to cruize 
19 in the Mediterranean, where the 700k a French Ship, in which were [everal 
3. Turks and Tripelins, and their Ffet7s, but the Captain fer the Perſons on 
EE Shore, detaining ſome of their Effects. Lhe Matter coming into the 
1 Admiralty, the Sentence was, that the Ship and Goods were not well 
al taken by an Engliſhman, and Englith Veſſels, there being no Commil- 
„ tion from the King, bur only from the Duke of Savoy, and therefore 
i it the Caption was lawtul, yet it was a perquiſite belouging to the Ld. 
RY High Admiral; and allo, becauſe the Tripolins being 12 Peace with 
100 England, their Goods and Eflects were not to be ſeiſed by Englith Ships 
or Men. After this Sentence, the Captain having agreed the Matter 
With the Conſul of Tripoli, and having obtain'd a Grant of the Ship and 
7 Goods from K. William, brought his Bill, and obtained a Decree for 
two thirds of the Value of the Ship and Goods, each Part-owner to pay 
ad according to the Quantum of his Intereſt, and if any Were Inſolvent, the Loſs 
. to be born by ſuch as were Solvent, with Intereſt and Coſts. 2 Vern. 592. 
* Mich. 1707. Walton v. Hanbury, _ ri oor opa 
of $9. A. ſeiſed in Fee of the Mancrs of B. and C. mortgages B. for 40001. 
AT and by Will charges all his Real Hiſtate with Payment of his Debts, and de- 
hat viſes B. to F. H. and C to M. R. and dies. J. S. to whom A. deviſed B. 
24 thall compel W. R. to whom A deviſed C. to contribute to the Payment 
. of the Mortgage on B. bat in Caſe the Tl frould prove void, then there 
ite | ſhall be no Contribution. VWins's Rep. 505. pl. 146. Mich. 1718. Car- 
ch ter v. Barnardiſton. . 1 5 GS 5 
. 60. By Marriage Articles it was agreed, that 60097. in the Hands of Gibb 129. 


the Truſtees eb be laid out in the I'nrchaje cf Lands, to be ferrled on the d. C. 
 Husband for Life, Remainder to the Wiſe jor Life tor her Jointure, Re- 
\nd mainder 20 the firſt and every 9ther Sor of that Marriage ia Tail Male ſue- 
: ; cellively, 
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ceſſively, chargeable with 2000 J. for younger Cnildren, Remainder 70 the 
Husband in Fee. The Marriage took Effect, and the 6001. being veſt. 
ed in Lottery Annuities in the Year 1720, with the Conſent of the Huſ- 
band and Wife, was ſubſcribed by the Truſſees into the S. S. Company, pur- 
ſuant to the Ad of Parliament, which impowers and indemnifies Truſtees 
tor ſo doing, upon which there happened a Loſs of near 3000 J. 
Bill was brought by the only Son of the Marriage againſt the Truſ. 
tees, his Father, and Mother, and four Infant Siſters, for an Execution 
of the Truſt. N N PM 
One Point was, how, and in what Manner, and by whom the Loſs 
in the Truſt Money ſhould be born? Ld. C. King was of Opinion, 
that the Loſs upon the principal Sum of 6000 l. ought to be born in 
Proportion, or Average by all the Children; the Loſs happening under the 
Direct ion of an At of Parliament, the Truſtees are not liable to make 
it good, and ic is plain by the Articles, that the Parties intended cwo 
thirds for the eldeſt Son, and one third for the younger Children, bur 
if the eldeſt Son ſhould bear the whole Loſs, it would be juſt the re- 
verſe, the eldeſt Son would have but one third, and the younger Chil. 
dren two thirds. And decreed that the eldeſt Son bear two thirds of the 
Loſs, and the younger Children one third, according to their ſeveral Pro- 
portions in the Money, and referred it to the Maſter to have a Settlement 
made accordingly. MS. Rep. Trin. 3 Geo. 2. Canc. Chambers v. 
Cf | ** „) 
3 Wes Gr. Leaſe of a Coal Mine to A. reſerving a Rent; A. the Leſſee declares 
| Rep. 494. Himſelf a Truftee for five Perſons, to each a fifth. The five Partners enter 
I 3 upon Work, and take the Profits of the Mine, which afterwards becomes 
porter ſays, Haprofitable, and the Leſſee inſolvent ; the Ceſtuy que Truſts are not liable, 
chat in Trin. but for the Time during which they took the Profits. 3 Wms's Rep. 
Term fol. 402. Mich. 1735. Clavering v. Weſtley & all. 


lowing this | | | wk. 

. on by Appeal before the Lord Talbot, who decreed one R. the Leſſee (who made De- 

fault) to pay the Plaintiff the Contribution Monies he had received from each of the Ceſtuy que 

Truſts, towards working and carrying on the Coal Mine; and if that ſhould prove not ſufficient, the 1 

Ce ſtuy que Truſts that were living, and the Repreſentatives of ſuch as were dead, and who were all be- 
fore the Court, to contribute each one fifth, towards ſatisfying the Plaintiff the Arrears of Rent that 

had incurred during the Time they had concerned themſelves in taking the Profits. The Plaintiff to 

have back the 10 l. Depoſit. e le ng HY : | . 88 


For more of Contribution and Average in General, See Charge, De⸗ 


vile, Mortgage, Payment, Rent, Surety, Trade and Maviga⸗ 
tion, Treats,” a 5 Proper Titles, . „ : _ 6 Wy | 
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0 
At what Time to be demanded. 


n. Ce. 1 I a Franchiſe be granted to a Dill, that Aſſiſes of Land within 
3 = the Vill ſhall not be taken out of the Wil lk an Aſſiſe be brought 
tte 8 C. out of the Vill, and the Aſſile is awarded tor Default of the Tenant, 


the 


accordingly, 


Conuſance of Pleas. 7 5 698 


the Batliff of the Vill ſhall not have the Franchiſe if he demands it by reaton 
after. 20 All. 13. 1 that the Af. 
| | iſe was a- 
warded, and the Court ſeiſed before the Demand. In .4/i/e, the Bailiff of S. demanded Cone : 
ſance, and could not have it, becauſe the Aſſiſe did not appear, and there Conuſance was not granted; 
but Quære de Rigore Juris. Br. Aſſiſe, pl. 33. cites 12 Af. 6, ps 4 


2. Where the Court is ſuffered to be ſeiſed, as by Award of Proceſs, or 
by Award of Aſſiſe, or ſuch like, the Lord of the Franchiſe ſhall not 
have Conuſance of the Plea by reaſon of his Laches. Br. Laches, pl. 
x. eites 3 H. 6. 10. e CLE ea, 9 8 

3. If Bailiffs, who have Conuſance of Pleas, ſuffer Aſſiiſe to paſs with- 2 Inſt. 130. 
out demanding the Conuſance, yet they may have the Conuſance in another ad finem, 
Aſiſe. Br. Laches, pl. 2. cites 3 H. 6. 14. . 48 | 

4. And where Sheriff returns Mandavi Ballivo Libertatis &c. qui ha- 2 Inſt. 130. 
ber return* Brevium & Executiones eorundem gui non mihi dedit Reſpon- 1 
ſum, by which Nox Omittas iſſnes, yet in another Action the Bail iff ſhall 8 8 
have Return and Service of the Writ, notwithſtanding his Laches in the _ 
other. Br. Laches, pl. 2. cites 3 H. 6. 14. 

5. The Ld. was ouſted of his Conuſance becau 


ſe it was not demand- Lev. 89. 


ed till after Imparlance ; Reſolved ; And though ſome have ſeemed to 18 
make a Difference between Plea pleaded to the ſuriſdiction by the De- neſd my | 
tendanr, and by a Stranger, as in the principal Caſe, yet it feems there ingly ; but 
* is no Difference, and that the Lord cannot plead it after Impar- upon citing 
lance. Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B. R. The Bithop of 4 E. 1. a. 
: og IS ĩ ᷣͤ v I;; 11 H. 4. 41. 
F en vv 5 Mitt e u. 
i 1 5 | : Mich. 6 H. 
ag 7.6. Mich. 9 H. J. 6, Trin. 6 H. J. 14. that though the Party cannot plead to the Juriſdiction af- 
* ter Imparlance, becauſe he has by his Imparlance admitted it, yet the Biſhop who is a Stranger may 
demand it at any Time, Windham J. inclined to be of that Opinion; ſed adjornatur. _— 4 8 
| Claim made after Imparlance is too late; per tot. Cur, 10 Mod, 129. Hill. 11 Ann. B. R. Cambridge 
a (Univerſity's) Caſe. —— No Claim can be made by the Univerſity after Imparlance ; Per Holt Ch. 
* J. Show. 3 52. Trin. 4 W. & M. in Caſe of Parker v. Edwards & al'. 8. P. per Cur. Bar- 
* nard. Rep. in B. R. 66. Trin. 2 Geo. 2. —— - But in ſuch Caſe Privilege was allow'd, per Cur, Godb 
1 p n 10 8 » P | 
0 404. pl. 485. Paſch. 3 Car. B. R. Fryer v. Dew. e 33 
Ls T7 
uh (A. 2) The ſeveral Sorts of Conuſance of Pleas, and 
5 the Differences. 5 1 
_ 1. Here are three Sorts of inferior Furiſdifions ; one whereof is Tencre 5 4 5 1 
5 Placita, and this is the loweſt Sort; for it is only a concurrent 273% 4 1 
e and the Party may ſue there, or in the King's Courts if Raym. Rep. 
he will. The ſecond is Conuſance of Pleas, and by this a Right is veſted 836. S. C. 1 
in the Lord of the Franchiſe to hold the Plea, and he is the only Perſon ard fame Pi- 43 
OY who can take Advantage of it. The third Sort is an exempt Furiſdiction, Holt Ch. J. 1 
— as where the King grants to a great City, that the Inhabitants thereof — 106 1 
8 ſhall be ſued within their City, and not elſewhere, this Grant may be Mod. 126. 41 
pleaded to the Juriſdiction ot this Court, it there be a Court within! 1 3 
that City which can hold Plea of the Cauſe, and 20 Body can take Ad- gů R. Arg. 4 
vantage of this Privilege but a Defendant, tor if he will bring Certiorari, in the Cale 3 
that will remove the Cauſe, but he may wave it if he will, ſo that tne of the Uni-, q 
Privilege is only for his Benefit. 3 Salk. 79. 80. pl. 4. Hill. 1 Ann. B. R. e | ! 
hin r —— — Argent : 1 
git Courts in like Manner, and cites Hardr.[505. &c. pl. 4. Paſch. 21 Car. in the Exchequer] and ſays, the 1 
the | Difference between Cognitio Placitorum without excluſive 2 and when with, is not, that the laſt has q 


— 
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in 


— 
3 


| uriſdiction. and the former not; for Cognitio Placitorum does, ex vi Termini, exclud 
| all =—_ oe je and imports the Words, Et non alibi * * the firſt Difference is, that the former mu : 
be local, confined to ſome Place; the latter may follow the Perſon, and be as to Place univerſal, 2dly, 
In the former, if the Lord waive his Privilege, there ſhall be Re-ſummoris, and Proceedings ſhall begin 
where they left off ; but in the latter, in Caſe of Waiver, or the like, the Proceedings in the Court ex- 
cluded by this Juriſdiction muſt begin De novo. 3dly, The former is for the Advantage, of the Lord 
only, and therefore the Lord only can claim it, and not the Party; but where there are excluſive 
Words, the Party may elaim it as well as the Lord. Says that in 9 H. J. fol. 10, 11, 12. theſe Dif. 
ferences are fully and clearly laid down. EE 


2. Conuſance of Pleas is, that one living within the Juriſdiftion, ma 


| Implead another within it for a Cauſe ariſing there; Per Holt. Ch. f. 
12 Mod. 643. Hill. 13 W. 3. in Caſe ot Croſs v. Smith. 


—_— 


— 


— 


— — - 


N oo 


(B) Of what Actions Conuſance may be granted, 

1. "PHE Grant of Conuſance in a Quare Impedit is void, for 
4 3 | T the Franchiſe cannot do Right therein, ſcilicet, ſend 2 Writ 
cites 8 G. to the Biſhop. * 44 E. 3. 29. b. 38. 14 I, 4. 20. U. 50. All. 9. per Kin, 


Kirton, 1 „ 1 R 
4 Fitth. Conuſance, pl. 86. cites 8. C. & S. P. by] Thim. — Br. Conuſance, pl. 8. cites 
40 E. 3. 2. S. P.. — Dal. 12. pl. 20. Paſch. 7 E. 6. Anon. 8 P. Fitzh. Conuſance, pl. 41. 


In a Recor- 2. At Common Law Conuſance might be granted in a Recordari 
T % / 
hiſs. de. 3. But otherwiſe it is now after the Statute, which provides, That 
manded the if the Plaintiff be nonſuit, a ſecond Deliverance ſhall be granted, ann 
Conuſance ; the Franchile hath not Power to grant it, therefore there would be 
romp 8 d Failure of Right if he ſhould have Conuſance. 38 ED, z. 31. 
JJ) | 3 8 | 
| ſance, becauſe ſecond Deliverance is given by the Statute, which they cannot make upon Nonſuit of 
the Plaintiff, ſo that they cannot do Right as the King's Court can. But Knivet ſaid, that where 
they might have Conuſance before the Statute, they ſhall have it now ; for the Statute does not ouſt 
it. But per Thorp, they ſhall not have it, becauſe they cannot make the ſame Proceſs which is given 
by the Statute; But Brooke ſays Quære; for it ſeems, that where they had Conuſance of the Grigi- 
nal before, the Statute extends to them to make newProceſs. Br. Conuſance, pl. 23. cites S. C. 
The original Writ of Repleg' is in Nature of a Juſticies, and is not 9 and in a juſticies no 
Conuſance can be demanded, becauſe none can demand Conuſance, but he that hath a Court of Re- 
cord, and of a Plea in a Court of Record ; bur the County Court, though the Plea be holden therein by 
uſticies the King's Writ, yet it is no Court of Record, for of a Judgment therein there lieth a 
Writ of falſe Judgment, and not a Writ of Error; alſo, if the Sheriff ſhould grant the Conuſance, 
he could not Haan a Re- ſummons, and the Lord of the Franchiſe can demand no Conuſance in a R- 
plevin. 2 Inſt. 140. þ : ; 3 W 3 
Conuſance ſhall not be Fe in Replevin, becauſe if the Plaintiff be nonſuĩted, a ſecond Deli- 
verance ſhall be granted, which the Franchiſe cannot do. Gilb. Hilt of C. B. 156. g 


Br. Com- 4. Tt ſeems that Conuſance may be granted to levy Fines in a 
arr" Franchiſe ; Admitted 44 Ed. 3. 29. 38. if the Grant had been ex- 
3. 28.8. C. Preſsly. — 8 As 
and pl. 21. l . i : 
Cites 44 E. 3. 37. S. P. in both which it ſeems that they cannot have Conuſance of levying Fines, with- 
out expreſs Words inthe Grant. Fitzh. Conuſance, pl. 30. cites 44 E. 3. S. C. and ſays, that it 
ought to be ſpecially mentioned in the Charter, if the Franchiſe would take any Advantage of it. 
— Br. Fines, pl. 22. cites 8. C. — See (E) pl. 2.5. C. — A Fine cannot be levied to have 
the Force of a final Concord by any that hath Power Tenere Placita, but only before the Juſtices of 


the 


: idg to them, and ſhall not 
elle 
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the Court of C. B. or before Juſtices in Eyre, (whilſt they ſtood) and not elſewhere, ſaith this AR, and 


therefore the King cannot grant Power to hold Plea for the levying of Fines agaiuſt this negative 
Statute, 2 Inſt, 515. e l 


* tl. 


5. Conu ante cannot be granted to a Lord in ancient Demeaſn of Conuſance 
Writs ot Waſte and Re- diſſeiſin, for there wants ſuch Judge as ought ne evo 
to be in ſuch Acttons, ſcilicet, the Sheriff, 1 0. 4. 5. 5 

| | | 5 | | Walt : be- 
cauſe no Court can award Action of Waſte but the King's Court; Per Cur. Dal. 12. pl. 20 "Paſch, 
E. 6. cites Trin 4 E, z, Fitzh. Conuſance, 69. — Gilb. Hiſt. of C. B. 156. S. P. 


In Rediſſeiſin Conuſance ſhall not be granted, becanſe the Defendant cannot be awarded to Priſon 
there. Dal. 12. pl. 20. Paſch, 7 E. 6. —4 Le. 234. in pl. 377. Mich. 5 Jac. S. P. ſaid. 


6. In Writ of Right after Battail join'd, a Man ſhall not have Conu- 
ſance; becauſe he cannot try the Iſſue by Battail ; Per Kirton. Br. Co- 


nuſans, pl. 12. cites 44 E. 3. 28: 


n. In Admeaſurement of Paſture Conuſance ſhall not be granted, becauſe Gilb. Hiſt of 


no Writ De ſecunda Superoneratione can be granted there. Dal. 12. 23 150. 


„ TEES e | 
8. In Attaint upon a Verdict in Norwich, upon the Stat. 23 H. 8. a- Bendl. 98, 


gainſt a Citizen there, the Corporation demanded Conuſance by Charter . 


Ol E. 4. De omnibus Placitis & Attinctis, and the Charter was confirm- ingly; for 


ed by E. 6. but the Conuſance was denied; For the Words of the Sta- the Charter 
tute are, That all Attaints ſhall be taken in B. R. or C. B. and in no o- of EA Mas 


ther Court. D. 202. b. pl. J0. Trin. 3 Eliz. Clovil's Caſe. — _— 


| 12 | by general 
Words only in 3 E. 6. and there are no Words of Non Obſtante aliquo Statuto &c. and in the Statute 


of 23 H. 8. there is no Proviſo for Norwich; and this Statute expired 7 E. 6. and was revived again, 


and a new one made / E. 6. and ſo this Statute was made after their Confirmation. 


Bendl. in 
Keilw. 210. b. pl. 1 6. S. C. 


_ 9. Lord Anderſon, Ch. J. of C. B. brought Treſpaſs by Bill for break- 
ing his Houſe, in the City of Worce/ter, againſt A. a Citizen there. The 
Corporation produced a Charter granted them by E. 6. and demanded Co- 


nuſance of Pleas ; Per tot. Cur. it ſhall not be granted; becauſe the Pri- 
vilege of C. B. whereof the Plaintiff is a principal Member, is more ancient 
than the Patent whereupon the Conuſance is demanded ; For the Juſtices, 
Clerks, and Attornies, _— to be here attending their Offices belong- 
impleaded, or compelled to implead others 
where than in this Court; And this Privilege was given to C. B. up- 


on the Original Erection thereof; Per tot. Cur. and the Conuſance was 
denied. 3 Le. 149. pl. 198. Mich. 29 Eliz. C. B. The Lord Ander- 


VVV _ Es 
Io. If the King grants Conuſance of Pleas, Grantee ſhall not have 


. Cognizance of, Aſſiſe, Rediſſeiſin c. Sic dictum fuit. 4 Le. 23. pl. 
377. Mich. 5 Jac. : s es FMT 


11. K. H. 8. by Letters Patent of the 14th of his Rei n, and con- But Bendl. 
frmed by Parliament, granted to the Univerſity of Oxford . of Pleas, 233» 234 
in which a Scholar or Servant of a College ould be Party, Ita quod Fuſti- rap p 

ciarii de utrogue Banco ſe non intromittant. An Attorney of C. B. ſued a Eliz. Who- 


Scholar in C. B. for Battery; Per Cur. This general Grant does not ex- per, alias, 


tend to take away the ſpecial Privilege of any Court without ſpecial Hooper v. 


Words. Litt. Rep. 304. Mich. 5 Car. C B. Oxford (Univerſity's) Hare wood, 


an Attorney 
of C. B. in 


— 3 3 | Action of 
Battery, the Conuſance was granted to the Biſhop of Bath and Wells. 


Caſe. 


12. If a Scholar of Oxford, or Cambridge, be ſued in Chancery for a 
ſpecial Performance of a Contract to leaſe Lands in Middkſex, the Univer- 
icy ſhall not have Conuſance, becauſe they cannot ſequeſter the Lands. 


Gilb. 


IR — — — — — — — ͥ ́—— — —— — 
, - 


* 


are not ſuch 

Privileges 

as will ouſt . F | f = 
an inferior Juriſdiction, for they are now grown the common Way of ſuing in thoſe Courts, Gilb. 

Hiſt. of C. B. 157, —— Gilb. New Abr. 562. S. P. in totidem Verbis. „ Is 


. — yy A 4 8 
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Gilb. Hiſt. of C. B. 157. cites 2 Vent. 363. [Hill. 35 & 36 Car. « ia 
Canc. Draper v. Crowther. ] 


= 4 * - . » 4 7 6 8 Mn 


—_— 


„ — 
1 — 


(C) Againſt what Perſons it {hall be granted. 


see 8. Cat 1. IF a Clerk of the King's Bench be ſued by Bill in Banco Regis, 


tit Privilege tor Land in a Place where another hath Conuſance ot Pleas, 


(F)?)-3- the Conuſance ſhall not be granted, for otherwife the Officers of 
this Court ſhould be drawn to attend in infertor Courts. Trin, 
4 Jac. B. R. Butt's Cale, per Popham. 


But in that 2, If a Treſpaſs be brought within a Franchiſe againſt a Foreigner, «ho 


— 5-trarg has nothing within the Franchiſe, Conuſance ſhall not be granted; For 
againſt two, they cannot oblige a Stanger to anſwer, who has nothing within the 
one of whom Franchiſe, Gilb. Hiſt. of C. B. 157. cites 22 Aſſ. 83. e 


evas a Fo- | | 


5 reigner, but not the other, and therefore becauſe the Plaintiff might in this Caſe of Battery (though 


otherwiſe in Conſpiracy) have brought the Action againſt the other, and omitted the Foreigner, who 


was made a Party out of Subtlety to ouſt the Franchiſe of its Conuſance z Thorp granted the Conu- 
 ſance, 22 Aſfl. 838. 8 e, Ne 


The Defen- 3. Bill of Debt againſt Accountant in the Exchequer, and counted againſt 


dant being him, and the Defendant made no Defence, nor other thing, but prayed the 


_ Court to have Day in the ſame Term, which was granted and entered, and 


B. R. or the before this Day came the Abbot of Battel, and demanded Connſance of the 


_ Plaintiff's Plea; and per Hutton, «pon Privilege of Exchequer, or Bill of Middleſex 
| N N in Cuſtodia Mariſchalli, Conuſance of Plea ſhall not be granted; For 
Exch . | | | 
a Su Minus was againſt this clearly, and that the Conuſance may be granted upon 


25 


this Privilege, nor Cuſtody, cannot be in another Court; But the Court 


as Debtor to Bill, but becauſe Day was taken, and entered to Anſwer, though no De- 
the King, fence was made, therefore the Conuſance was ouſted; Per Cur. Br. Co- 
nuſance, pl. 50. cites 6 H. 7. 9. „5 3 


Kelw. 88. b. 4. The King grants to the Mayor, Bailiffs, and Jurats of the Cinque 


wp a. = Ports, that they ſhall ot be impleaded tor Land, or tor any other Cauſe 

% ariſing there, e/ſewhere than _ the Conflable of Dover at Shepeway ; 

3 5 this Grant does not bind the King in a Caſe where he is Party; it does 
not bind the King as to his own Caſe in a Quo Warranto, nor in a 
Quare Impedit. By all the Judges of England. Jenk. 190, pl. 93. 
Cen 328 FLY © / FL ba Eg 
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—_— had 


—_—_— 


(D) Of what Actions Conuſance ſhall be faid to be 
granted por a general Grant. 


_ 1 the King grants to a Corporation to hold Plea of all Actions, Br. Patents, 
yet they ſhall not have Conuſance ot any Plea out of another pl Cas? 
Court, without ſpecial Grant of Conulance, 9 . 6.27. b. nor by he 
| „ „ Word Pla- 
citum can a Man have Aſſiſe; For this is Querela; per Vampage. 


2. But if the Grant be, chat they ſhall have Conuſance of all Ac- 
tions, c. they ſhall have Conuſance out of other Courts, 9 h. 6. 
27. 1 : | | | F 
3. If the King grants Conuſance of all Manner of Pleas, yet rhe Br. Conu- 
Grantee ſhall not have Conuſance of Appeals. of Felony, 8 P. bis, pl-27: 


6 | A* 3 6. 

5 . 1 8 8 P. by 
e * | 3 7 e | | | Strange. 
4 Nor of Appeals of Mayhem. 8 b. 6. ar. Cm 

27. cites 8 H. 6. 18. S. C. & S. P. | by Strange, unleſs it be expreſſed in the 8 pl 
4 F. Tf Conuſance be granted of all Pleas motis in quibuſcunqne SAL 
1 Curiis #C, they ſhall have Conuſance of Pleas motis in Banco, or Fol 490. 
; Banco Regis, without naining them lpectally, 9 P. 6. 27. b. br oe : 
U c 8. C. —— If the King grants Conuſance of Pleas in quibuſcunque Curiis ſuis, the Grantee that? 
19 not have Conuſance extra Bancum Regis, without ſpecial Mention thereof, becauſe it is Coram Rege, 
A Per Babington. Br. Conuſans, pl. 24. cites 8 H. 6.18, : 3 N 
6. Ik the King grants Conuſance of all Manner of Pleas motis * See ſupra, 
— coram quibuſcunque Juſtictariis, yet he ſhall not by this have Conu- pl 8 

lance ok Pleas moved in Banco Regis, without ſpecial naming it. tears, p1 4. 
b. 89.6. 27. Contra 19 P. 6. 27. b. „5 e 
0 DD 2 . does not clearly ente 

e J. If Conulance be by Preſcription to hold Plea by Writ of Right * Br. Conu- 
iſe. Patent, in Nature of any Action, they Cannot hold lea of a Mrit of 2 15 1. 
3 Covenant, for they cannot have a real Writ in Nature of a perſonal ;,, . 
es Writ. 44 E. 3. 3). 50 All. 09. e Original is 
© | real, as Writ of Right is, this cannot be turned into Covenant afterwards, and fo change it Wo 3 


Plea Perſonal, and thereby levy a Fine by Writ of Right, making Proteſtation; Per Knivet, But 
Brooke ſays, Quære if it had been ſo uſed ; for then it ſeems good. And the Charter willed, that 
they ſhall not be impleaded of Tenements in D. nor in the Suburbs of the ſame, nor of Covenant, 
Contract, nor Treſpaſs there, but only before the Mayor and Bailifts of Oxon, Niſi tangat nos vel 
Hæred' noſtros, & quod habeant Executionem omnium Placitorum & quod in omnibus Actionibus placita- 
re poſſint per breve de Recto per Proteſtationem in Natura cujuſcunque brevis; And yet, per Knivet, it is a 
Queſtion, whether they may levy Fines, becauſe it is not expreſsly granted; and fo it ſeems, that by 
general Grant of the King ſuch Things do not paſs. Ibid, —— Br, Fines, pl. 22. cites 44 E. 3. 38. 
Br. Fines levied &c. pl. 104. cites S. C & S. P. per Knivet; for the Action is Real, and the Proteſ- 
tation is Perſonal ; and therefore, if it be not expreſsly to levy a Fine, it is a great Queſtion, 


8. Ik Conuſance be granted of all Pleas, pet a Fine cannot be le-: Inſt. 515. 
bied there, for this is no Plea, but a Record, 3 D. 4. 6. dubt- 5; 1 424 


King cannot 


| : 3 f | _” | grant Power 
to hold Plea for the levying of Fines againſt the Negative Statute of Modus Ievandi Fires. 18 E. 1. 


— dee the Notes to pl. 7 ſupra, | 
7 & 9. [So] 


Br. Conuſance, pl. 48. cites 34 Al. 14. 


another Time Allowance in hc 


Conuſans, 


Patch 7 E. 6. in the Serjeant's Caſe. - Gilb. Hiſt. of C. B. 157. cites S. C 


= 


— — — 
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$6 Ga 9. [So] If Conuſance of Pleas be granted, and no mention of Af. 
ſance, pl. ſiſes, he ſhail not have Conulance of Alliſes. * 12 D. 4. 12. b. 


20. Cites 


„ © 26 All. 24. adjudged, becaule it is not Placitum, ſed querela. 9 
ol Sr . 6. 2. b. 4 14D. 6. 12. 38 All. 25. f 30 All, 31. + 34 Aff. 14. 
Skin, | 26 Aff. 24. adjudged. ** 22 Aff. 49. per Thorp, 
AN 7 8. C. J Br. Conuſans, pl. 40. cites 8. C. — Fitzh. Conuſans, pl. 57. cites 
S. C. accordingly; For Aſſiſe is not a common Plea. 
I Br. Patents, pl. 2. cites 5. C. that where the King granted Cognitionem Placitorum before 


* — — 


Time of Memory, the Patentee ſhould have Conuſance of Aſſi ſe, but not by ſuch Words after Time 
of Memory. © | 


+ Br. Conuſans, pl. 46. cites 8. C. & S. P. — Fitzh. Conuſans, pl 62. cites 8. C. — Br. Patents, 
pl. 105. eite 8 . 5 8 3 

+ Br. Conuſans, pl. 48. cites 8. C. — Jenk. 31. pl. 61. cites 3 — Ibid. 33: pl. 66. cites S. C. 

Br. Conuſans, pl. 40. cites 8S C — Firzh. Conuſans, pl. 2) cites 8. C. — 8 P. 4 Le. 237. 


pl. 377. Mich. 5 Jac. —— $. P. Nor ſhall ſuch Patentee hold Plea of Certification of Aﬀſiſe, =— Br. 


Patents, pl. 100. cites 37 H. 8. 
** Br, Patents, pl. 3 2. cites 8. C. & S. P. 


See the Re- 10. But upon an ancient Grant by ſuch Words, (if Conuſance had 
ferences to been allowed in an Afliſe after Memory, as it ſeems the Book is to 
here cited, be intended) he ſhall have Conuſance of Allies. 12 0. 4. 13. 14 0. 
in the Notes 6. 12. 30 All. 3 1. admitted, 34 All. 14. adjud ged. 


to the Plea. 


next before. Aſſiſe againſt the Abbot of Glaſſenbury, in the County of Somerſet, the Abbot anſwer. 
ed by Attorney, and claimed Franchiſe, and ſhewed the Charter, by which William the Conqueror had 


granted to his Predeceſſors Omnem Regiam Poteſtatem & Cegnitionem omnium Placitorum &c. that the 


Charter had been alleed in A ſe betore dtouff Per Finche, the Charter is before Time of Memory, and 


has nat been in C ſe, and by ſuch Words It is not ſufficient at this Day, ard alſo the Abbot himſelf is Party. 
Taorp |. concethc in Caſe of a new Charter, but becauſe it had been allowed, and was an ancient 
Charter, therefore the Conuſance was granted, though the Abbot was Party; the Reaſon ſeems to be, 


becauſe it may be held before the Steward of the Abbot, who may be as indifferent between the Abbor + 


and the Party, as the King's Juſtices are between the King and his Subjects, in Action between them. 


Br. Patents, 1. So if upon an ancient Grant to an Abbot t. Quod habeat Cu- 


cites 8 C_. | 


Pl. 105. , riam ſuam regalem cc. If Conuſance hath been allowed in Atlites, 
. ſays, that ſe- he ſhall have Conuſance of Alliles. 30 All. 31. aVUDNed, 


_veral Allow- © | 


ances in Aſſiſe, and ſuch Grants there, were ſhewn, and ſo the Conuſance was allowed : but Brooke 
ſays Quere Legem by ſuch general Grant at this Day. — Br. Conuſance, pl. 46 cites S. C. and 
Thorpe faid, that the Words Curia Regalis are better than thoſe of Cognitio omnium Pl.citorum. 


— Fitzh. Conuſance, pl. 62. cites 8. C. & S. P. by Thorpe. 


Br. Conu- 132. But upon an ancient Grant, if Canuſance hath not been al- 


due pl. 49- lowed in an Affe, though there hath been a general Allowance of Li- | 


where in berties, he ſhall not have Conuſance of Alliſes. Contra 37 Aff, 6. 


Alſiſe the udjudged. 


Bailiff of Be- | 


verley demanded Conuſance, and ſhewed Exemplification of their Charter confirmed by this King, 


which wills that the King Conc 


oe prepoſit præpoſituræ Ville de Beverley Curiam ſuam, and ſhewed at 
'erba, Ballivi Ville Beverley habeant Libert' ſuam, and the Court 


was in Doubt to allow Conuſance, becauſe the Bailiffs were not thoſe to whom the Liberties were 
granted, but the Provoſt; and after, by Advice of the other Juſtices upon Adjournment, becauſe 


their Court ſhall be intended to be held by their own Steward or Bailiff, Conuſance was granted. 
Fitzh. Conuſans, pl. 64. cites S. C. accordingly. — Allowance ought to be pleaded to have been 


made before Juſticesin Eyre. Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B. R. 


: Br. Conn. r3, If Conuſance of all Pleas be granted, they ſhall not have Co 
e nutfance of ſuch Actions which were not in Elle ar the Time, but 


Cites S C. 


Fir:b, Created after by Statute. 14 Þ. 4. 2. [20]. 


pl. 22. cites S. C. Br. Conuſans, pl. 56. cites 22 E. 4. 23. 8. P 


S. C. cited D 85. a. pl. 88 


14. A8 


—_ þ&. 
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— 


. 14. As they ſhall not have Conuſance of a Writ of Maintenance, Br. Conu- 
I, which was by a Statute after the Grant made ok all Actions, 14 Þ, 5 2! 2": 
4 15 8 | . — Firzh, 
4 Conuſans, 


pl. 22. cites 8. . —— Br. Conuſans, pl. 56. cites 22 E. 3. 23. S. Þ, —— S. C cited D. 5 5. pl. 88. 
Paſch. 7 E. 6. in the Serjeant's Caſe. | 


es 
| 15. The ſame Law is of a Decies tantum. 14 I), 4. 20. b. Br Conu- 
re 5 pl. 41. 
me cites 8S C, _——— Fitzh. Conuſans, pl. 22. cites 8. C. —— Br. Conuſans, pl. 56. 9 = E 4 
| . DE | BY. | 
ts, 3 WE 5 | | 
16. Che fame Law is of a Conſpiracy. 14 H. 4. 20. b. Br Conu- 
5 cites 8. C. — Fitzh. Conuſans, pl. 22, Cites 8.5 5 Te 
17. But where the Action was at Common Law, and is given againſt Br. Conu- 

a JPerfon by another Name than was before the Grant of Conulance, 4% Ke 
* As an Action of Debt againſt an Adminiſtrator, there they ſhall have — pic;h. 
to Conuſance. 14 Y. 4. 20. b. f 22 E. 4. 3. Connie, pl. 

| Ones ; | | . C1 88. 6 

). — 8. C. cited D. 85. a. Paſch. J E. 6. in the Serjeant's Caſe. | J Br. Canusa pl 56. 
Y cites S. C. —— S. C. cited by Hobart, Ch. J. Hob. 4$. —- Gilb. Hiſt; of C. B. 157. S. P. and cites 

| the ſame Caſes, | Ye > | 
er- | | | hee : | | . | . 
had 18. Where Conuſance is granted to a Man Pro ſe & Hominibus ſuis by Br. Grants, 
ext Charter of the King out of the one Bank and the other, except in Pleas of . G. cites 
ay the Crown, that they have a Conuſance Sicut habuerunt ante Adventum Ban- 
ent 1, and it was ſaid for the King, that Aſiſe is no Plea of the one Bank, 

be, nor of the other, unleſs for the County in which the Bank fits; For it 
co N was demanded in Aſſiſe here, and that by this Word (Hominibus) it ſhall 


extend only to the Villeins; Per Shard, it extends to thoſe who become 
their Men in doing Homage, Quære of thoſe who do Fealty, but Parn- 
Te ing was mere contra, and it was ſaid, in Protection Pro ſe & Homini- 
_ bus, Villeins, nor Franktenants ſhall not be aided, therefore it ſeems 
there that it extends only to his Family Servants. Br. Conuſance, pl. 


po $$: ET CT Ts 5 
19. Conuſance of Pleas was granted to an Abbot in the Time of the 
Kings St. Edmond and St. Edward, excluſive of the Fuſtices of the Com- 
mon Pleas, of the King's Bench, and of the Juſtices of Miſe; this Grant 
does not extend to Aſſiſes, without expreſs Words of Aſſiſes, although it 
was confirmed by H. 8. Reſolved by the Counſel, that the King's Charter 
ought to have a reaſonable Conſtruction. ſenk. 33. pl. 66. The Abbot 
j Ber akon, CCC 
20. Tenor of a Record of a Fine was removed into Bank by Certiorari 
and Mittimus out of the Court of the Abbot of Reading, and the Ab- 
bot demanded Conuſance of the Plea, becauſe King H. 2. had granted 
to the Abbot the Hundred of R. and that the Tenants of the Abbot ſhould not be 
impleaded out of the Hundred De quibuſcunque Placitis, Contractis &c. and that 
they may hold Plea of Affiſe before his Fuſtices, and to levy Fines, & omnem 
* Libertatem, unleſs where the Abbot himſelf was Party, and that the Kin 
had confirmed it with a Clauſe licet al ilſi faerint, and that they have 4 at 
all Times after to levy Fines; by the beſt Opinion he ſhall not have Conu— 
ſance, as it ſeems, Br. Conuſance, pl. 12. cites 44 E. 3. 28. 
21. In Ejetiment in B. R. &c. the Mayor and Commonalty of S. de- 
mand Conuſance of Pleas by Virtue of a Grant of Q. Eliz. thewn to the 
Court Tenere Placita &c. Exception was taken, that the Detendants did 
not ſhow any Allowance in Eyre, or in Quo Warranto, or upon any Re- 
cord, or that ar leaſt he ought to have a ſpecial Writ to the Court to 
allow the Charter; beſides, the Grant Tenere Placita does not take 
the Juriſdiction from other Courts without Negative Words. It was 


admitted, 


- —__— 
— — — — 


Conuſance of Pleas. 


* 32 


— — — 


— 


ä — A 6ꝙ—d1 


CT —— 


(E) Of what Actions, Suits, and Pleas, Conuſance 
ſhall be ſaid to be granted; as Conſequents, and inci- 
dent to the Thing granted. Ds 


Br. Conu- 1. 


DEM Conuſance ts granted, though no Proceſs is limit- 
12 5 — ed, as that he ſhall kave a Petit Cape, ar Proceſs upon Vouch- 
S. Cs P. er, ox other Jrocels, touching the Pleas, yet he ſhall have them as 
by Wyche, incident. 44 E. 3. 29, VVV | 
Quod Finch EE 2 Sh '25ßͤßͤ 3g 
conceſſit. — Where Conuſance of Pleas is granted, it belongs to it to make Proceſs by Capias, ſe contin- 
git, or ſi per Magnam Diſtrict' non vene rit, exitus ſuos amittat coramBallivo Libertat* ſicut coram Juſ- 


ticꝰ & ſi Pars cov incatur, capiatur & impriſonetur, & redimatur Domino Loci, becauſe all ſuch Proceſſes belong 
to Conuſance of Pleas, and without them Conuſance cannot be made. Br. Conuſance, pl. 38 cites 22 


Aſſ 61. per Thorp, Baſſet, and Bank. J. —— Br. Execution, pl. 121, cites $ C. See (N) pl. 
4, 5. &c. and the Notes there, DE Sr N 9 TE 


* Br. Conu- 2. If Contiſance be granted of Writs of Covenant, a Fine may be 


de 4 E. levied there upon it; for this is but a Conſequent, * 44 E. 3. 29. = 


858848. Qllere, whether this general Grant ſhall ertend ta fo high a Con- 


Daucbere it veyance of Land ; this alſo will be prejudicial to the King by the 

is ſaid by Loſs of his Fines for Alienation, * and Brook, Conuſance 12. 
cee bebe eems the detter Dpinion, that this ſhall not extend to Fines, 3 b. 
Words Plea 4 6. 135 | | . =. | 
of Covenant Ck „ 1 . | „ | | 
he cannot levy a Fine, but can only hold Pleas of Covenant which are only in Damages. — Fitzh. 
Conuſans, pl. 30. cites 44 E 3. S. C. & S. P. accordingly. — Br. Patents, pl, 164. cites S. C. & S. 
. accordingly. — See (B) pl: 4. and the Notes there. | „ | 


3. By Grant of Conuſance of Original, a Man ſhall not have Conuſance 
of Reſummons. Br. Conuſance, pl. 40. cites 26 Atl. 24. 
4. Note, per tot. Cur. it the King grants to J. S. Cognitionem om. 
nium Placitorum tenendi before his Bailiff, licet F. S. fuit Pars, it is good; 
Contra if it was to hold before the ſame F. F. and fo ſee that it ought to 
*$ P. Br. be *expreſſed before whom the Plea ſhall be held. Br. Conuſance, pl. 
Attachment, 55. cites 21 E. 4. 47. | 5 
pl. C. ene . 
2 H. J. 13. 


: (F) How 


cinct of his Manor, ls NG good without more. 6 D. 4 Placito 3. 


—— 7 R 
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(F) How it onght to be granted. | And wehen it muſt be 
faid before whom it ſhall be as Judge. 


I. DC Grant ought to make Mention before what Judge the Pleas ? Br. Conu- 
| bought to be held, otherwiſe the Grantee ſhall not have Co- s, N 
nulance by Force of it. * 44 E. 3. 17. b. 18. 1 h. 4. 5. 6 0. 4. 8. P. by 
Placito 3. Contra, 8 H. 6. 21. bd. Vi 

Ficzh. Coni- 


ſans, pl. 29. cites S. C. But if Grantee Lad a Court there before he may make a Steward; Contra 
of him who had no Court. Br. Conuſans, in pl. 11. cites 2 H. J, per Keble. And Thorpe ſaid, that 
if ſuch Grant had been allowed in Eyre it is material, but Allowance in Bank oftentimes is not to the 
Purpoſe. But Brooke ſays Quere, becauſe he ſays it is not aGjudged. —— 8 P. Br, Patents, pl. 


Thorpe.— 


Sz. cites 2 H. J. 15. per Keble, -— 8. P. Br. Conuſans, pl. 62. cites 2 H. J. 13. But Brooke ſays 
Quere ince, it he does not ſay in Curia mea.— S. P. Br. Patents, pl. 190. cites 37 H. 8. and that it ought 


— 2 


to ſhe w where, as at Guildhall, or the like. — 8. C. cited Arg 2 Roll 155. 


2 William the Conqueror granted to an Abbot Omnem Regiam Br. Conu- 


Poteſtatem & omnem Juttitiam puniendi & dimittendi, and this had e. pl ty 


been anciently allowed to be held betore his Baililt, this ſhall not now ,. 12. 8. C. 


be biſallowed. 12 I, 4. 13. 


3. But it a Grant be made without ſuch Allowance, and tt is not Br. Conu- 


determined belore whom the Mica ſhall be held, it ſhall not be held be- 25% 2129. 


fore his Batliff. 12 P. 4 13. cites S. C. 


4. But it it appears by Implication What Judge is intended, it is Fit-b. Coni- 


god; As if the Grant be, chat the Grantee hall have Conuſance in _ 07: 


his Court; This implies, that it ſhall be before the Judges and Mint- _ 6; C0. 


tiers ot the G1antee, and theretore it is good. 44 E. 3. 1). b. nuſuns, pl. 


11. cites 


AY” and if the Tuſtices of the King enter they are not his Juſtices ; and ſays, that it was ſo held the 
lame Day, in the Abbot of Reading's Cafe. ; | 


5. Put a Grange of Conaifance of Pleas to another within the Pre- 


* 


8 6. But it in ſuch Cale it ve further to be held betore his Steward, ft Such Grant 
is good. 6D, 4. {Placics 3. MO i ns: 


is good, tho 
. 5 : 5 the Grantee. 
has no Steward; for he may make a Steward, Br, Conuſans, in pl. 11. cites 5 H, 4. 


„. Tithe Ling grants Contſance of Jolcas to another to be held Br. Conu- 


belore his Bailills, Stewards, or Juttices, I He had not ſuch Officers be- lans, pl. 58. 


Cites S. C. 


tore the Grant, he cannot make them by this; fo the Grant is void. th te 


he may appoint the Steward or Juſtice ; Qued Nota; and that hence it follows, that it Conuſance of | 


Grant 1s 
good; for 


Plcas be granted, and it is not ſaid before whom, it ſhall be heid the Grant is not good. 


. Ik the King hath anciently granted to another Curiam ſuam of In this Caſe 


2 Town, without appointiag v/110 tall be judge, Vet if Conuſance hath *< Court 


| 3 < So * a * 4. 1. N 4 was in 

been thereupon allowed to che Bailiil Ok the Srantee, it ſhall be good. Doubt, he- 
37 All. 0. adjübged. | | | | ther by the | 

. | | | _ | Jon | Word Curia, 
it ſhonle be intended that the Juſtice of the King ſhould hold ir, or the Steward of the Grantee ? 
and after, by Advice of other ſuſtices upon Adhburnment, Conuſance was granted, becauſe their 
Court ſhall be intended to be held betore their own Steward or Balliit, Er. Conuſance, pl. 49, cites 
S. C, — — Fitzh. Coniſans. pl. 64. c:tes 8. C. accordingly, 


Aſſiſe in the County of Southampton of Tenements in S. where 
the Baililis ol 8. came, and thewed Charter, by which Ring H. had 
- 7 granted 


670 Conuſance of | Pleas. 


granted to the Burgeſſes of S. that they ſhall not be impleaded out of their Vill 
of Tenements within their Vill, and that Aſſiſe ſhall be taken within the Vill, 
and that at all Times after the Charter, the Juſtices had uſed to come 
and take the Aſſiſe in the Vill; and Note, that Non dicitur coram quo 
Placita illa teneantur in the Vill of C. nor does the Charter will that the Fuſe 
tices ſhall come within the Vill, nor was Conuſance of Fleas granted by the 
Charter to the Bailiffs. Fitzherbert ſaid, that this Exception is for the 
Party, and not for the Bailiffs, for the Cauſe aforeſaid, and the Part 
is paſt it, for he had taken Continuance before, and for theſe Reaſons 
the Court was in Opinion, that they ſhould not have theſe Franchiſes, 
Br. Conuſance, pl. 45. cites 30 Aſl. 14. N 
10. And after they demanded the Ailiſe, and the Jury came, and ſome 
of them ſaid, that they were Burgeſſes of S. and that by the ſame Char- 
ter it was granted, that the Burgeſſes ſhould not be put in Aſſiſh, nor in Fu- 
ries, but within their Vill, and prayed thereof Allowance, to which it was 
not anſwered. But Brook ſays, it ſeems clearly that they thall have 
thereof Allowance upon ſhewing the Charter. Ibid. 


©. 


* n " , * * —_— 


(G) How it may be granted. 


1. ] F the King grants Conuſance, he ſhall not change the Day by his 
1 Grant, for he cannot change the common Oay in a Plea of 
Land, for there is a Stacute called Dies Communes c. ànd this Sta- 
tute limits the Day in a Plea of Land, and therefore the King cannot 
| n a ſhorter Day, for this would be againſt the Statute, 8 H, 
Br. Conu- 2. The Ring cannot grant Conuſance of Pleas to another, to 
ſans. OS have the Original out of any Court, c. for if he ſhould have the Ort- 
= 2 P. inal, there could be no Reſummons, and ſo there would be a Failure 
| 22 not ful- Ol Juſtice. 26 All. 24. adjudged by all the Counſel. | 333 
: Fitz endes, pl. 57. cites S C. & S. P. accordingly. 8. P. But he ſhall have only the Frau- 
ſcript of it; for if they fail of Right in the Franchiſe, the Words ſhall be Reſumm' to the Bank 
again upon this Original, and then the King's Court ſhall proceed upon the Original there; Per 


Choke. Br. Conuſance, pl. 32. cites 37 H. 6. 27. 


Br. Conu= 3. A Preſcription and Confirmation of this to have the Original, cc. 
_ Lag - wich Conuſance of Pleas, is not good for the Cauſe aforeſatd, though 
bat S. P. It hath been ſeveral Times allowed in Eyre. 26 Aff, 24. adjudged vy 
does not All the Cottnſel 18 e 


clearly ap- 


fear. — Fith. Coniſans, pl. 57. cites 8. C & S. P. accordingly. 


4. Where the King grants to J. S. Conuſauce of all Pleas to he held be- 
fore his Bailiff licet fuerit Pars, this is a good Grant, per tor. Cur, 
Contra if it was to be held before himſelf ; For a Man by Jultice cannot 

be his e np 951, eiten at E. 4 .... 

5. The King may great Conuſance of Pleas, but not otherwiſe than Se- 
cumdum Legem & Conſuetudinem Regni ; Arg. Show. 142 cites 12 Rep. 
Si. [Hill. 5 Jac.] „ 

6. By a Charter of Q. Eliz. Cognitio Placicorum, with excluſive Words 
of Non alibi &c. was given to the Court of the Vice Chancellor of Cam 
bridge, to proceed Secundum Legem, & Conſuetudinem Univer/itatis in all 
Caſes, where any of the Body of the Univerſity ſhould be Dejendants, which 
Charter was confirmed by Act of Parliament; Per Cur, ſuch Grant is 

3 Nat 


| by Thirne and Hull, but Hanke e contra, and therefore Brooke adds a Quære. — 


— 


N - * by — " . % 
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not good of itſelf without the Help of an Act of Parliament; For though 


the Crown may grant Conuſance of Pleas to proceed Secundum Legem 


Terre, yet it cannot to proceed by other Laws; For that would be to 

make new Laus, which the Crown, as being but one Branch of the Le- 
iſlature, cannot do. 10 Mod. 125, 126. Hill. 11 Ann. B. R. Cam- 

rige (Univerſity's Caſe.) 5 I 


i — 


. . * — a. 
9 ns 


— Gant. 
Upon a General Grant. 


4. A Man upon a general Grant ſhall not habe Conuſance of Br. Conu- 
Pleas where he himſelf is Party, and where the Plea ts to be ſans, pl. 9. 


and Brooke 
ſays, it ſeems 


held betore himſelf, * 40 E. 3. 10. b. adjudged. 18 P. 6. 21. b. "> O. 


Was diſallowed, becauſe it had no Allowance, nor had theſe Words, Licet fuerit Pars, — Fitzh. Coni- 
ſms, pl. 26. cites S. C. and that Conuſance was diſallowed for Reaſons before-mentioned by 


the Demand 


Brooke, | | ts | | 
I Br. Conuſans, pl. 24. cites 8 H. 6. 18. S. C. & 8 P. by Martin, but he aid, that though the 


Words Licer fuerit Pars had been in the Grant, yet it is not ſufficient, unleſs the King had granted 


further, that where he himſelf is Party, he might make another Judge; for where he himſelf is Par- 
ty, he cannot be a Judge indifferent in his own Caſe. „ e 1 


2. [So] in Treſpafs againſt a Mayor, and ſeveral of the Commonalty, D 


the Mayor and * Commonalry fhail not have Conuſance upon a ge- * Fol. 492. 


* 


own Caule. 38 E. 4. 15 b. CTuarta, 


neral Grant of Conuſance, becauſe they cannot be udges in their. 


3. But where the Jlea is to be held beſore the Steward or Bailiſt, * Firth. co. 
there Conulance ſhall be granted upon a general Grant, without the 25, pl. 


15. Cites 


Words Licet ipſemet tit Pars, where the Lord of the Bailitf is a Party 


8. C — 


D. 4-5 a. * Dubitatur, *-Þ. 7. 11. Contra © 12 Þ, 4. © Firzh. Co- 
13. 10 Z pn e | „ 


niſans, pl. 
3 15 8 „ 
H. 4. 12. S. C. — Br. Conuſans, pl. 20. cites S. C. 


2 4. [And] upon a general Grant anciently made and allowed, jj * In ſuch 
Caſe where the Lord is Party, and this had uſed to be held before his 88 


HBailiff, he ſhail have Conuſance at this Oay allo, where he himſelf is be allowed. 


Party. 12 . 4. 13. + 34 All. 14. adjudged; but it is not there men- Br. Conu- 
tioned whether it was ro be held betore his Bailiff, but it ſeems it is fans, pl. 20. 
to be {0 intended. Tens „ 11 5 „deen . 
4 12 8. C. 
Fitzh. Coni- 


ſans, pl. 21. cites 8. C. 


_ + Br. Conuſans, pl. 48. cites S. C. and Brooke ſays, the Reaſon ſeems to be, becauſe it may be 
held before the Steward of the Lord, who may be indifferent between the Lord and the Party, ag 


the Juſtices of the King are between the King and his Subject, in an Action between them. 


5. Where Conuſance is granted to be held before the Bailiff, if an Fitz. Coni- 
Action is brought againſt one ot the Bailifts, they (hall not have Co⸗ T2 8 &. 
niiſance thereok, for then the Bailiff ſhould be his own Judge. 10 0. A 


8 3 33 9 = 
6. So in this Caſe, if after the Brit brought new Bailifſs are elect. Firzh. Coni- 


ed, yet they ſhall not have Conuſance, becauſe the Writ was weil yp 2 

brought at firſt. 10 Þ,4 94. .:.. ᷣ an oo WTR no 
7. In a t of Entry againſt the Mayor and Burgeſſes of B. they de- 

wauded Craujaiice, and thewed the Charter, which was, that Nullus Bur- 


genſis 
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580 an 


genſis inhabitans iuſra Burgum predid um placitet vel iniplicitetuir de 7, erris, 
Tenemeatis, Contractibus &c. within the ſaid Borough elſewhere out of it 
&c. Per Cur. the whole Body being impleaded in this Action, they can- 
not have Conuſance of this Plea, and fo were ouſted of it. Bendl. $9, 
pl. 134. Paſch. 3 Eliz. Hunſton v. Boſton (Mayor and Burgeſſes in 


ul... 


ce of Pleas. 


Ee 


incolnſhire.) 
(I) Hecial Grant. 
1 ang . T F Conuſance of Pleas be granted, Licet ipſemet fir pars, he 
cites 8 H. 6. ſhall not have Conuſance in an Action in which he himſelf is 


18. 8. C for Party, becauſe he ſhall not be his own Judge, unlels it be granted tur- 
where he ther, that if he be Party, that he may make another Judge. 8 IJ), 6: 


himſelf is gy. Os 
Party, he 1 b. 


cannot be an indifferent Judge in his own Caſe. 


Bi. Com- 2. Bur upon ſuich Grant, Licet ipſemet it Pars, if it be granted, 


35 N that if he be Party, that the Plea ſhall be held before his Steward, 92 


6. 18 5.6. ſhall have Conuſance, for there the Steward ſhall be Judge. 8 9. 


— Hob. 6. 20. U. 
87 pl. 114. „ | _ 5 5 
per Hobart Ch. J. in delivering the Opinion of the Court, in the Caſe of Day v. Savage, S. P. 


: Br Conu- 3. Ik the Grant be, that if any Clerk of Oxford be impleaded, that 


ſance, pl 27 


He 8 Ho the Chancellor thall have Conuſance to be held be fore him, if the Chan- 
18. 8. C. * *cellor be ſued, he thall not have Conuſance, though he himſelt be a 
Alerłk, for the Words are not exprels, Licer islemet fit Pars, 8 0. 


6. 20. ÞÞ > 


— 


(K) Where they have Conuſance of the Action, 
yet for a col lateral Canſe the Conuſance ſhall not be 

A FJ 
„ Failure of Right. 


4 Br. Coon: . F a Fine be removed out of a Franchiſe by Writ of Error, an 


fans, pl. 61. comes in Banco Regis by Mittimus, and àtter a Scire Facias 18 | 
Cites S. C. & 


NS +. (Ued ro have Execution Of it, the Franchiie thall not have Conuſance 


inoly, whe- Ok it, becauſe the Record ſhall not be remanded de Banco Regis, 


ther any Er- und Without it they cannot do Right to the Party. * 50 Aff}, 9. ad⸗ 
ror be alſign- judged. || 44 E. 3. 37. adjudged. 


ed or not. 


The Caſe was, H/rit of Error was ſued in B. R. yy «hich the Record of « Fine was removed out of the FJuſtings, 
Oxon. in as much as they had erred in Scire Facias upon Fine, as it is ſuppoſed, and no Error cas there 

àAſigned, by which he in Remainder ſued Execution there by Scire Facias to have Execution of the Fine, 

ard at the Day the Parties appeared, and the Bailiffs of Oxon. demanded Conuſance by Grant of 
| King H. 3. That no Burgeſs ſhall be impleaded of Land cut of the Hill, and iat they had held Pleas &c. 

and were ouſted by Judgment, becauſe when the Record comes into B. K. it ſhall not be remanded 

if Frror be aſſigred or not; And yer, u hen Frarktenement is pleaded of Land in ancient Demeſne, and 
after it is proved to le of ancient Demeſne, it ſaall be remanded Ibid, 


hr Conuſence, pl. 13. cites S. C. but mentiops the Remeral irto B. but according to that Year 


Buok it Mould be into B R. as Roll cites it — Gilb Hiſt. of C. B. 156, 157. cites 8. C. & 8.0. 


tor 


&, . © IP 


on Demand, though the Tenant be an Infant, for the Failure of Right; 


- for though the Jntancy be a good Caule to ſave the Detzulc, yet this © 5 * 
13 à Dekault in Law, and lo the Court once ſeiſed. 3 D. 6. 10. b. 


mew. 


„ 1 
. 


Conuſance * Fn  - 581 


for the King never parts with the LD of his Court. 
S. P in totidem Verbis. 


8 


Gilb. New Abr. 561. cites 8. C. & 


2. At he Return of the Exigent Conulance ſhall not be granted for 
Failure of Right, for he cannot be reſtrained in the Franchiſe to appear 


PP 
by Attorney, and it ts againſt the Law to appear by Attorney at the 
Crigent. 3 Y. 6. 10. b. 

3 Ik a Man comes by Exigent in a Mrit of Debt, Conuſance hail 5 we a0 a 
not be granted; becauſe the Delendant ought to remain in Pciſon 89% Þ 


till he has agreed with the Jdtatntiff, and the Body cannot be deliver- 3 2 8 = 


elo the Franchiſe. * 4o E. 3. 1. ädhudged; fo Failure of Right. E = Finds. 


Contra T1 I. 4 oh b. 43. b. 1 
| S. C; ——— And Roll is gegen there W no "val; but the Title Page. 
+ Br. Conuſans, pl. 18. cites 11 1H. 4 43. 8. C. —— Fitzh, 1 20. Cites S. C. See 
| (L) pl. 5 S.C. | 


4. 80 if i in a Plea of Land the Tenant makes Def, ault after Default at Br. Conu. 
the Summons, Conuſance thall not be granted, becauſe they cannot lane, pls 


give Judgment upon the Detault of Record here. 4 E. 3. x. 2.8.0 9 gl 
J. Not at the Grand 4 Cape returned. II b. 4. 43: b. 14 0. 4. 
20. b. | Fol 493. 


Br. Conuſans, pl. 8. cites 40 E. z 


2. S. P. for they, cannot do RI to the Party upon the Default re- 
corded here; Quod Nota. 


6. Vut Vide 11 V. 4. 43. b. in an Action upon the Statute of La- Fit: h. Conu- 


bourers, tf the Detendant comes in Ward at the firſt Day, and Conti- fans, pl. 20. 


{ance is demanded, it chall be granted, yet he ſhall not find Mainpriſe Bec. 


to keep his Day in the Franchiſe. 11 H. 4. 43. b. ſans, pl. 18. 


Lites S. C. & 


S. P. accordingly; but then the Plaintiff connred of a Reiner in his Franchiſe, and a Depar- 


ture to D. our of rhe Franchile, and there the Defendant was compelled to anſwer ; for now the 
Franchiſe cannot do right. 5 | | 


J. At the Grand Cas turned; ac ail af t de rates up: Firzh, Conu- 


fans, pl. 1. 


E | 


pl. 1. cites. = 
$..C. accordingly, and it is a 1. of the Party who wogld have had the Conuſance, and therefore 


now he hall not have the Conuſance ; ; Quod Nota. 


| 8. So if at the Grand Caps returned the Demandant releaſes the De- Fitzh. Co- 
eh: yet Conutance wu not be n. kor this affirms the Default. dib pl. 


,cnes Sd. C. 
3 H. 6. * b | LP. 
: does not 
appear. —— Br, Conuſans, pl. 1. cites 8 C. & S. P. by Babb. for by- theſe Matters the Court! is 
law fully ſeifed, _ 


9. Tf 3 be e at the grand Diſtreſs 1 ina writ 


| off Debt, it ſhall be granted. 2 E. 3. 62. b. adjudged. 


10. Alter Battail joined in a Franchiſe” in a Writ of Right upon d uk Conu- 


Grant of Conuſance, it ſhall be returned in Banco, becauſe the Jt _ pl. "pA 7 
ſue cannot be tried there. 44 E. 4. b. K 8. 5. by 
Kirton. 
11. Tf one beings Detinue, . counts of a Bail ment in a Franchiſe, Fitz. Co- 
ant another brings Detinue for the ſame Thing, and counts of a Bail- vuſans, pl. 


ment in another Place out of the Franchiſe, and the Delendant prays a cies l. 
that they may interplead, and the Franchile demands Conuſance gr. Co 


71 or 


9 e 


* 8 * a 2.1.24 


2 —— . 


a. 
* 
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nuns, pl. of the Detinue, who counts of a Bailment within the Fran: 
2s. cs q. Chile, pet it hall not be granted, becauie then the Defendant 
, nd ſhould be at a Miſchief, ter it cannot have Contiſance of both, 


ing! and . » HEY” - 
ik in this and fo no Interpleader could be there, and therefore it ir ſhould 
Cate Conu- be granted, the Deiendant ihould be twice charged. 8 ). 6. 31. 
ſance ſhould adjudged ES | | 
be granted, x Pet 5 | 5 
it might be, that the one ſhould recover the Writing here, and the other ſhould recover it in the 
Franchiſe, which has no Authority to warn the Party out of their Juriſdiction; beſides, a Recovery | 
of the Writing in one Court, is no Plea in the other Court. | | 
In Detinue of Charters, when the Plaintiff and Garniſhee interplead, and the one counts of a Deli. 
very in a Franchiſe, and the other in Guildable, then Curia magis Digna ſhall have the Plea ; for now 
by the Interpleader it is as one and the ſame Aion, and not as two Actions, and therefore is an intire 
ing, and not ſeverable. Br. Conuſance, pl. 28. cites 8 H. 6. 30. But where a Man brings 
Formedon of Land, Part in a Franchiſe, and Part in Guildable, the Writ ſhall abate; for he may have 
one Writ in the Franchiſe, and the other in Bank. Ibid So if 2ſiſe is brought &c. Br. Co- 
nuſance, pl. 15. cites 8 H. 4. 7. per Gaſcoigne and Hull, But waere it is brought ut ſupra, 
where the Lord of the Franchiſe has only Returnaæ Brevium, the Writ ſha!l not abate; for the Sheriff 
may ſerve the Writ for the Guildable, and the Bailiff of the Franchiſe for the Land in Franchiſe; 
and ſo in the one Caſe there ſhall be two Writs, and in the other bar one. Ibid. | 5 


hr. Com- 12. Tf a Plea be removed out of a Franchiſe becauſe of a foreign 

_ pl. 16. Voucher, if in Banco the Tenant waives the Voucher, and pleads in Bar 
5 Ha” or the Voucher is determined, yet the Franrhiſe ſhall not have Conu- 
'« Br. Re- ſance of this again, becauſe there was once a Failure ot Right there, 
ſummons, pl. though not by their Negligence. * 11 I. 4. 28. 87. b. q 14 0. 4. | 


13. cites S. C. To Sn. 


13. Ik Conulance of Pleas be granted to a Franchiſe, and after 

an Ailile is there brought (admitting this to be a lea within their 
Grant) and the Tenant pleads, that by this Grant they cannot hold Plea 

originally, but ſhall have Conuſance out of other Courts, whtch JÞlea 

they there over-rule, and award the Aſhe, by which the Ditleiſin is 
ound, and the Tenant ouſted of the Poſſeſſion, if the Tenanr that is 

_ ouſted brings an Aſſiſe after upon this Ouſter, the Franchiſe ſhall not 

have Conuſance, becauſe they have once tailed of their Right. 38 fff, 

Firzh. Co- 14. In Treſpaſs, If the Defendant pleads Villeinage in the Plaintiff, 


: ogg and after Conuſance ts demanded, it ſhall be granted, though the Vil- 


S C. leinage cannot be tried in the Franchiſe, becauie it may be that he will 
An inferior plead another Plea, and not this, when he comes there. 26 E. 3. 
Court muſt, 53. 1 5 | | „„ x 

upon Co. c | 1 3 3 
nuſance allowed, proceed upon the ſame Plea and Declaration. Hardr. 508. Arg. cites Co. Litt. 182. 
and 4 Inſt. 113. and that they cannot compel the Plaintiff to declare anew. But I do not obſerve an 
ſuch Point in the Places cited. N | | Ho | 


15. A Treſpaſs lies not in a Franchiſe for a Treſpaſs done in a Ilaee 
out of the Franchiſe, becauſe they cannot try it there, for they can 
not compel a Jury to come trom the Place, 1 E. 3. 24. ad⸗ 
Gb. Hiſt. 1 Tf a Treſpaſs be brought of a Treſpaſs within a Franchiſe, againſt 
of C B. 157. a Foreigner that hath nothing within the Franchiſe, Conuſance ſhall 

dess not be granted, becauſe they cannot do Right to the {arty , for they 
New Abr. have no Power to ameſne a Stranger who hath nothing within the Fran- 


561. cites chiſe to anſwer. 22 All. 83. 


— 19. So it is of an Action of Debt brought againſt ſuch Foreigner, 
upon a Contract within a Franchiſe. 22 Afl, 83. for the Cauſe atore- 


118. Ina Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, 
Fol 494- of which one is a Foreigner, and the other within the Franchiſe, Co: 
1 


nuſance 
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nuance ſhall not be granted, becauſe the Afton is entire, and they So where 
cannot do Kight there agatint the Foreigner. 22 All. 8. 


againſt two, whereof the one of them is of the Chancery, the Action cannot be ſevered 
he ſhall not have the Privilege. Br. Privilege, pl. J. cites 20 H. 6. 30. 


19. But if a Treſpaſs be brought againſt chem for a Treſpaſs within 
the Franchiſe, Conulance ſhall be granted, becauſe he might have had 
ſeveral Actions, and ſo his joint bringing of the Act ion ſhall not take 


away the Conuſance. 22 All. 83. 


20. It it appears to the Court, that the Party Defendant has nothing 


_ within the Franchiſe, nor dwells there, ſo that they cannot bring him in 
to Anſwer, Conuſance ſhall not be granted. Br. Conuſance, pl. 39. cites 
n 8 . — . 
21. Where Præcipe quod reddat of Land is brought in Bank, and other 
Præcipe of the ſame Land in a Franchiſe, there if the one recovers and 
enters, the Writ is abated, and the Tenaar thall plead ir. Br. Conu- 


ſance, pl. 28. cites 8 H. 6. 30. 


22, But it is no Plea in Detinne o Writings or Chattels ; For this ſhall 
not abate the Writ of the other, unle 
niſhment, which the Franchiſe cannot do, therefore ſhall not have Co- 


{s the other be made privy by Gar- 


nuſance. Ibid. TT 
23. The Mayor and Bailifts of Coventry had Connſance in Aſſiſe in the 


County of Warwick, and the Tenant in C. pleaded a Plea which they could 
not try, by which the Plea and Ailiſe were remanded to the Juſtices of 
Aſſiſe in the County of W. and there the Parties appeared, and the 


Mayor and Bail iffs at another Time demanded Conuſance again, upon 
which they were adjourned into C. B. and there by Newton, Fulth. 
and Aſcue, where the Franchiſe fails of Right to the Party, or it the 


Franchiſe cannet do Right becauſe they have not Power, there the Fran- 
cChiſe ſhall loſe the Conuſance, and ſhall not have the Conuſance again. 


Br. Conuſance, pl. 29. cites 22 H. 6. 58. 5 9. 


which &c. was made at Norwich by Dureſs, which was found for the 


nor award Cape or Exigent to deny the Deed, and alſo they have not the 


Record in N. Br. Conuſance, pl. 53. cites 8 E. 4. 6. 

2235. And per Danby, if it paſſes for the Plaintiff in the Action, he 
| ſhall have but his firſt Action; Contra per Littleton and Needham; For 
He ſhall recover his Debt, As where the firſt Verdict had paſſed for him, 


which was adjudged, 8 H. 4. as it is ſaid there. Ibid. 
26. Debt upon an Obligation in London, the Defendant ſaid, that it was 
made by Dureſs at York, upon which they were at 1ſue that at large at 


large at London, and the Record was removed into Bank by Writ of 
Chancery, and the Plaintiff prayed venire Facias upon the Iſſue joined 
in London, and per 'Thirn it is reaſonable that it ſhould be tried in Bank, 
and remanded tnto London; but Hill Contra; For by the foreign Plea 
they are out of the Furiſdittion, and by this they ſhall not have any 


Power to take any Iſſue thereupon ; For it is in vain to take Iſſue which 
cannot be tried by them, and fo is the beſt Opinion, and the Law, as 
ir ſeems; and per Hank. in ſuch Caſe of foreign Plea in Franchiſe, it 


was uſual, in ancient Time, to condemn the Detendant, becauſe he uſed 


a Plea which could not be tried there, but the Uſe is contrary now; 
Bur where a Man pleads a Plea in Bank Ultra Mare he thall be condemn- 


_ed at this Day, becauſe it cannot be tried in England, as it was faid 
Mich. 36 H. 8. And per tot. Cur. in the Caſe above, where Franc hiſe 


demands Conilſauce out of the Bench, and the Defendant pleads foreign Re- 
| Je. 


24. Debt in London, the Defendant pleaded that the Obligation _ 
e- 
fendant, and the Plaintiff brought Attaint, and thoſe of Norwich demandl- 
ed Conuſance of the Plea ; and by Needham, Littleron, and Jenney, they 
ſhall not have Conuſance ; For they cannot award Execution in London, 


Conſpiracy 
is broughr 
, and therefore 
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mend ————_— cc 


leaſe, the Plaintuit thall have Reſummons ; For this is a Failure of Right, 
and there, by the Reporter, they ſhall plead all de novo, and atter the 
Plea diſcontinued ; bur it ſeems the Law is wita Hill. Br. Juriſdiction, 
pl. 29. cites 14 E. 4. 25. | 
21, In Ancient Demeſne, it they put them in Grand Afiſe now the Plea 
ſhall be remoyed, and yet the Tenements thall remain Ancient Demeſne, 
but becauſe they failed ot Juſtice, it ſhall be removed, per Catesby. 
Per Townſend, if they cannot arraign Grand Aſſiſe, or Grand Inqueſt, 
. according to the Cuſtom ot Grand Athſe, then of Neceſſity it ought to 
be removed. Br. Cauſe a Remover, pl. 5 1. cites 1 H. J. 29. 30. 
28. Recordare to the Sheriff ro remove Phint of Land out of the 
Court of K. which is held before the Bailiffs and Suiters of K. becauſe the 
Plaintiſf in the Court of K. was one of the Bailffs there, and a good 
Cauſe to remove the Plea, and Diſtreſs awarded ro ſend the Record, 
and it was in Writ of Right in Court Baron of K. as it ſeems, and the 
Sheriff returned that the Bailiffs and the Suitors would nor ſend the Re- 
cord, and therefore Diſtreſs iſſued. Br. Cauſe a Remover, pl. 53. cites 
1 H. J. a9. & 26. H. 8. 4ñĩx 5 wo. 15 
209. Conuſance of Pleas is never to be allowed unleſs the Inferior Court 
can give Remedy ; Per Ld. K. Guildford. 2 Vent. 363. Hill. 35 & 30 
Car. 2. in Canc.--- ; 


— ä r 22 3 2 . 
. * 1 
"I N 


— 


— — 4. Tu. "Y La 


(L) What ſhall be ſaid an Action ariſng within the 
Franchiſe. e : 
And where the Franchiſe ſhall not have Connſance in re- 
ſpelt: of Part only being done within it.. 


Bi Com- 1. XXI bere an Action is brought of a Thing done partly within a 
_— 1 * \V> Franchfie.” and partly our, if it be a Thing that cannot be 
I Man {evered, then the Franchiſe ſhall not have Contſance. 8 Þ. 6. 
tion of Land 2, As in Treſpaſs for a Battery in one Place, id continued in ano- 
in 1 ther Place, If one of the Places be within a Franchiſe, pst Conuſance 
Guildabſe, (hall not be granted, becauſe it is an intire Treſpaſs. 8 0. 6. 31. b. 
man 4 - But where the Action is intire, as in Caſe where a Man arreſts another in Guildable, 
and impriſons him in Franchiſe, Action will lie at Common Law ; for where it is intire, there Majus 
Dignum trahit ad ſe minus Dignum ;. Agreed: + Br. Conuſans, pl. 14. cites 46 E. 3. 8. ——Fitzh. 
Conuſans, pl. 34. cites 8. C & S. P. accordingly. —_ 5 


Br Conu- z. Ik one be ſummoned againſt a Prohibition within a F ranchiſe, to 
_ Tan, PRs appear at a Place within the Franchiſe, bitt Sentence is given out of the 
5 %c Franchiſe, if an Attachment upon the Prohibition is brought, Co- 
Conuſans, Milſance ſhall not be granted, for the principal Grievance is where the 
1 85 cites Sentence was. 46 Ed. 3. 8. b. 8888 925 


B. Jorif-, 4. Jf A Leaſe be made in Middleſex of Land in Durham, he can- 
diction, el. not have an Action of Debt upon this in Durham. 11 9. 


- 


25. Cites 


S C it mall SY! 8 | 
be tried in "ALL 1 . 2 
the County Palatine, and remanded hirher, Br. Trial, pl. 27. Cites S, 194 — Br. Cioqu: Ports, 

at the: End of pl. S8. cites 8. C. Fitzh. Debt, pl. 112. cites S. C. | 


s. It 


Writ a Man tha)l loſe his Right. Br. Conuſance, pl. 30. cites 24 E. 3. 62 


Court, but without. Mich. 16. Jac, B. G. between Brun and Car- 


= WY... _—_, 


Conuſance of Pleas. 555 


. It a Retainer of a Servant be uc ot a Franchile, and the Depar- Br Conu- 
rare within d Francilie, vel the Action upon the Statute of Labonr- , pl. 18. 


tor now the 
Franchiſe 
cannot do Right. 


6. Tf an Account be brought of a Receipt within the Franchiſe, But where 


ers lies not within the Franchiſe. 41 0. 4. 44. cites 8 G. 


Conülance ſhall ve granted ok it. 29 Ed. z. 35. v. in Accovnt, 


as Bailiff 


and Receiver in A. and B. the Biſhop of E demanded Conuſance of the Plea, becauſe A. is within the 
Iſle of Ely, and becauſe this Action may be ſevered, and the King have Coruſance in B. and the Bi- 


ſhop Conuſance in A. therefore the Writ was abated by Award; for it is no Reaſon, that by an ill 


that of Reyt granted out of Land in A. and B. it is otherwiſe; for it is intire, and cannot be ſevered ; 
Note a Diverſity. Did. And it is ſaid, that in Præcipe quod reddat of Land in A. and B. the Writ 
ſhall abate allo ; tor this may be ſevered. Ibid. | Or | 


J. An Heir cannot be ſued upon the Obligation of his Anceftor \ufth- 2 Roll Rep. 


in a Borough, where he hath not Aflets within the Juriſdiction ot the g 
i * - | on, 8. C 
rington, ddjudgeù in a Mrit ot Error where the firſt Judgment was 8 

reverſed. becauſe in the leading there was no Place alleged where hn che 

2 — were, which munht ve out of the Jarisdicion ot tye a arwag 
jurt. | 5 Eh | Wy | Nag oh as Crroa- 


neous ; but 
Doderidge | 


J. ſaid, that ehourh the 4ſſets is not alleged by the Party to be within the Turiſdifion, yet if the Jury fund it 
1 be within the Juriſaiction it is ſufficient. ——— The Plainut ought to ailege Aſlens in ſome cer- 
| tain Place; Whether this Action be brought in a Town Corporate, which bas a limited Juriſdiction, 
or at Weſtminſter, the ſury in both Caſes, upon this Iſſue, may nd Aﬀlers in any other Place. Ad- 


judged and affirmed in Error. Jenk. 333 pl. 6). — Cro. J. 50z. pl 13 $.C and judgment re- 
veried ; Bur ſays, that in the ſame Term a Writ of Error was brought of « Judgment in Lirchfi-1d, 
becwixt Clerk and Drouyhton, where in Debt againſt the Heir, uon 4n Ob igation of his Fa- 


ther, the Defendant pleaded Riers per Deſcent, The Plaintiff replies, a he had Aﬀets by De- 
ſcent, but they did not find any Place where, and the Plaintiff had Juc;;ment, and this judg- 
ment was affirmed, although it were objected, that this being a private ſuriſgiction, they hid 


no Authority to inquire if any Thing was out thereof; and that this differs from the Caſe of 


Actions brought in the King's Courts, Which have a general Juriſdiction ; ſed non allocatur ; 
for this Inquiry is good enough; As an Inquiry may be of Aſſets in Ireland; wherctore rhe Judgment 
was affirined. -—— See Tit. Trial (M. ft). | | FT eee 


8. Aiſe was brought of Rent reſerved upon a Leaſe for Life of Land, 


Part in Guildalle and Part in Franchiſe of Y. and the Bailiit demanded 
Conuſance; Per Thorp ne ſhall have Conuſance, for the Rent is ſeve- 
rable, and therefore the Plaintiit ſhall be put to cwo Originals. But ſe- 
veral e contra, and ſo is the Law, as it ſeems; For the Rent is one aud 
the ſame Rent, and therefore ſhall not have iwo Originals, no more than 0 


Rent iſſuing «ut of Land in two Counties, [in which Caſe] Aſliſe does not 


lie, and as here the Aſſiſe thall be at Common Law pro toto; For Cu- 


ria magis digua &c. Br. Conulance, pl. 60. cites 22 Aff. 52. 
9. Treſpajs againſt two, and the one has nothing within the Franchiſe, 
and the bailiits demanded Conuſance of the Plea againſt the other, and 


had Conuſance by Award, though they could not do Right to the Par- 


ties, for they cannot bring the one in to anſwer, becauſe he does not 
come there, nor bas he Land nor Gcods there to be diſtrained nor at- 


tached; The Reaſon was, becauſe the Plaintiff might ſever his Action, 


and have one Action againſt the one, and another againſt the other. Br. 


Conuſance, pl. 39 cites 22 All. 81. 


10. But it it was zn Conſpiracy &c. where the Action cannot be ſe- 
vered, there he ſhall not have Conuſance. Ibid. | : 
11. A Man leaſed Land which is in a Franchiſe by Deed indented at an- 
other Place cut of the HH anchiſe, with Clauſe of Re-entry, and for the Rent 
arrear before his Re-entry he brought Debt, and the Bailitt demanded Co- 
nuſance, becauſe the Land whereot &c. is in the F ranchiſe, & non allo. 

3 8727 828 85 FR. | catur, 
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catur, W the Acſion is ee t out * the Franchiſe, in the Place 
where the Deed bore Date. Br. Conutance, pl. 59. cites 38 E. 
2 - 

4 12. I a Man brings Action of Land in a Franchiſe, aad of Land Guild 
able, the Writ ſhall abate, and he ja have ſeveral Ad ous; Br, Conus 
lance, pl. 14. cites 46 E. 3.8. 

13. But where the Action is intire, as in Caſe where a Man ?akes an- 
other in Guildable, and impriſons him in Franchiſe, Action lies at the Com- 
mon Law, for where it is intire, there Maj luis ESI trahit ad ſe Wie 
nus. Ibid. 

14. S9 elſewhere of Recovery of Land Guildavle and Land i In a Fran- 
chiſe. 1014. e 


4 R — 
3 


(M) At what Tie it may 12 demanded.” 


Br Priel "x —Onuſance ounht to ” demanded 7 firſt Day, othcrwitte it 
lege, ones tall not be allowed 20 D. 0. 1 8 b. 


cites 


& S. P. by Yelverton, 


* Br. Conu- 2. Mhen the Place appears 1n the Writ where the Aion aroſe, there 
fans, pl ). Conuſance ounht to be demanded the firſt Oay, becaule it appears 


Cites S. 


ink.” whether Conulance 1 to them, vut other wile it is e * 


Conufane | 99414 9. 4 41. We 14 V. 4. oy b. * * 0. 8 b. | CV, 3. 


pl. 19. cites 62. b. 
S. 


— 


+Br. Conufins, ol. 21. cites 8 C — Fin: Gi pl 2.2. Cites 8 C. 
J Br. nen pl. 3. Cites 8. . Fitzh. Conulans, pl. 3. cles 8. C. 


See te As in \ Treſpaſs, Conuſance ought to be demanded the firſt Day 
> fopra, 2 betore the Count, if the Party makes Delautt, beraule the Place 
_** of the Trelpals appears in the Writ. 111). + 41. b. 43. b. 14 0. 4. 
20. b. 3 D. 6. 30. Þ, 


See the Re- 4. Blit otherwiſe ft is in a Writ of Debt. 11 I, 4 41. h. 43. U. 


ferences at 


pl. 2. ſupra vecauſe the Place of Contract does not appear in the Writ, 14 h. 


4. 20. h. 3 I. 6. 30. b. 2 E. 3. 62. b. 


PAN: 5. Sor lame Law 1 in Detinue. 3 9. 6. 30. b. 


Fol. 495. 


Sce the References at pl 2.  fupra. 


Firzh ns £ But thele Caſes Are to be intended hel . Writ is Wend in 


nuſans, 


= Cites S. & * 3'a County within which the Franchiſe 1s, for there it may be, that the 
| ES DOE 
Br. Co- Contract was within the Franchtle, or without in the County, for 

nuſans, pl. 3- this ſtands indifferently by the Suͤppolal of the Writ, and fo the 


# + 


cites S. CC. 'T'ruth cannot be Known by the Writ beſore the Count, 3 
„ 


Br. Conu- J. But if all the Town be a county by itſelt, and no Franchiſe 


favs, pl-3- Within it, as Briſtol, there, becauſe they are aſcertained by the 19rit, 
— thep ought to demand Conulance ac ube firtt PAs 3 V. 6. 31. AD- 
Conuſans, JW i + 92 


pl. 3 3. cites 


S. C. 8. P. Jene 34. pl.. 


Fitzh Conu- 8. In a YOrit, ik Conuſance be not demanded ar the Return of the 
a EE Original, they ſhall! nor have Conuſante atter at the Return of mY 


E 
1e 


„ 


8 


. K „ ot. n 


2 — 


Capias ; ur though upon the Return of the Original the Defenvant — Br. Co-1 
made Octailt, and to rye Conulance cannot then be granted, pet wlan, pi. 
the Demand OUgNL to be at the firſt Day, and this thall be entered. Sen 

14 . 4 20. Curia. | 04 5 1 | 4 | ought 10 

it at the Day of the Return of the Original, viz the firſt Day, and every Day after, ind his Chile 
lenge ſhall be entered, and yet he ſhall not have it allowed till the Plaintiff and Defendant are in 


Court; Per Cur. 


9. In an Aſſiſe againſt two, ik the Aſliſe be awarded againſt one by Br Conu- 
Default, 17 Conuſance ve after demandes far the other that apgeara, lance, pl. I. 
it ſhall not be granted; for the Court is ſeiſed by the Octatiic of one, 3H 6. 
and the Original is intire. 3 15, 6 10. 14. b. ON 


10. But it a Man brings ſeveral Aihſes, and one is awarded by De- ee Land 


faule, pet for the other Conuſance thatl be granted upon Demand at We OE. 
tie ame Day ; for he hath Election to have Conuſauce of any which. £: 


nuf..nce of 
1 8, ; | | = „iii Fed. 
and the PlaintiF ſaid, that the ſame Day another Aſſiſe was awarded of Tenements in G. and they did not 


d mand the Con ſance, and ſo have ſurceaſed &c. and yet they ſhall have Conuſance, for they may de- 


mand it in one Acton, and omit it in another Action. Br. Conuſance, pl. 2. cites 3 H. 6. 14. 


11. In an Affſe, if the Tenant makes Default, by which the Aſſiſe S. P. though 
is ta be awarden by Oefault; if Sonulance is demanded belore che ey that 


Aſſiſe is awarded, pet it thall not be granted. 8 ). 6. 7. b. a. eee 


. Conuſance 

judged. . | ald that this 
| : 3 3 | 5 . | Defailt is by 

Colluſton between the Plaintiff and the Tenant to make them loſe their Conuſance, and praycd that it 


may be appeſed & and notwithſtanding it was awarded a Default, and none appeared, rhen, by tile 
)efault, rhe Court is intitled to award the Aſſiſe by Default. Br. Conuſauce, pl. 26. cites S. C. 


Er. Default, pl. 36. cites 8S C. — Fitxh. Conuſans, pl. 7. cites S. C. = 


12 In Treſpaſs againſt two, if one makes Default, and the other Firzh. Conu- 
comes and pleads Nor Guilty, Conutance may be demanded now, favs, pl. 71. 
though it (hail not be granted till the other comes, yet this Oemand © 8. G, 


. - —— br. Co 
hall be encered, and he ſhall have it when the other appears. 22 , . 

5 5 To LEW 
Brooke ſays it ſeems to him, that he ſhall have Conuſance in this Action, | 


13. In Treſpaſs againft two, if Convſance be not demanded c⸗ 
very Day of the Procels continued, it ſhall not be granted, for 
it ought ro be demanded at every Day ot the Proceſs continued, 


. 


14. In Præcipe quod reddat, J. N. demanded Conuſance, and had it Br Peremp- 


after the Tenant had made Attorney in Bank, and Day given in the Fran- dor), pl. 51. 


Cites 21 E. 


chiſe, and at the Day the Tenant caſt Eſſoin, and the Demandant chal- 3. 5 fs. C! 
 lenged it, becauſe he bad made Attorney in Bank, who is not removed, this Eſſoign 
and there it is awarded that the Attorney in Bank thall remain in the is not good, 


and there 


anch qt | Fo. | : | . | N 3 7 7 1 | 
Franchiſe till he be removed; Quod Nota; that this is of Record in f = 


the Franchiſe, and yer rhe Warrant was not ſent to the Franchiſe, nor, to 


was it coinpritci in the Record which was ſent ſent into the Franchiſe award Sei- 
that he is Attorney there, and yet Judgment ut ſupra, Br. Conuſance, 2 of the 
| | * | ing, 


; , p 20 OO 7 5 ' 0 * 
pl. 25. CIECS 21 —. 3.45 Petit Cape, 
per Seton; the Reaſon ſeems to be there, in as much as the Party onght to have ſued Reſummons in 


This Caſe ; Quzre, for it was not adjudged in that Point, Br, Percmptory y pl. 31. cites 21 E. 3,61. 


is. The 


* 
8 2 


Conuſance of Pleas. 597 
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Conuſance of Pleas. 
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Firzh. Conu- 15, The Difference with reſpect to the Time of claiming Conuſance is 
ſance, pl. 19. laid down to be, that where the Matter is local, ſo that it appears upon 
8 Þ x 8 & the Face ot the Record, that there is Ground tor ſuch a Claim, it muſt 
Thiraing, be made Primo Die, viz. when the Writ was returned; But where the 
Matter is tran//tory, it mutt be made upon the Day given to plead. 10 Mod. 
127. Arg. cites 11 H. 4. 41. and ſays the Reaſon is, that otherwiſe there 
would be a Failure of Juſtice, unleſs ſuch Claims were made as ſoon as 
... 5 „ | 
2 Conuſance may be demanded as well #pon the Original as upon the 
Reſummons, and the Cauſe may be traverſed as well upon the one as 
upon the other. Br. Conuſance, pl. 5. cites 34 H. 6. 53. 3 
1. Præcipe quod reddat; the Tenant is eſſoined, and no Challenge entred 
to claim any Conuſance of Plea, there, at the Day of Efjoin, if he demands 
Conuſance, he ſhall not have it; For the Court is ſeiſed without Chal. 
lenge ; Quod Nota. Br. Conuſance, pl. 6. cites 35 H. 6. 24. 
18. Replegiare was removed out of the County into B. R. and Defendant 
 tock Continuance ; and at the Day the ſame Defendant demanded Conuſance, 
which was diſallowed, becauſe demanded after the Continuance, and 
not the firſt Day; belides, himſelf being Detendant, knew well when 
he diſtrained, and whether it was within his Juriſdiction or not, and 
alſo his Charter, by which &c. bore Date in the Time of William the Con- 
queror, betore Time of Memory, and a/lowed in Bank. but not in Eyre, 
and therefore was diſallowed. Br. Conulans, pl. 51. cites 9 H. 
„FFC 8 5 
8 19. Aud per Curiam, Conuſance may be demanded by Attorney, and 
ſo ſee that Allowance in Banco without Allozyance in Eyre ſhall not ſerve; 
But other Charters and Records, which are not of Liberties, may be allowed 
though they are before time ot Memory, and there was Exception taken 
becauſe the Charter had not theſe Words Licet fucrit Pars. Ibid. 
20. As to the Time, it muſt be demanded vefore an Imparlance, and 
the ſame Term the Writ is returnable, after the Defendant appears, becauſe 
till he appears there is no Cauſe in Court, otherwiſe there would be a 
Delay ot Juſtice ; for if after Imparlance, when the Defendant has a 
Day already allowed him, he would have two Days, fince when the 
Conuſance is allowed, the Franchiſe prefix es a Day ro both Parties to 
appear beſore them, and it is the Lord's Laches if he does not come 
| ſoon enough not to delay the Parties. Gilb. Hitt. of C. B. 158. 
21. In Indeb. Aſſ. the Bail was put in in Eafter Term. The 5th Day 
in Trinity Term the Univerſity ot Cambridge came and demand Conuſance, 
(in a proper Manner). The Entry 1s of the laſt Term. It being objected, 
that this was irregular, becauſe the Deſendant not pleading within tour 
Days of Trin. Term, he ought to have an Imparlance ; to which it was 
anſwered, that the Demand ot Conuſance was ſo late becauſe of an Agree 
ment between the Plaintiff and Defendants Attorney; But it was ſaid per 
Cur. that the demanding of Conuſance is a Tranſaction between the two 
Courts, and it muſt be done in Court, and not between the Attornies. It 
muſt be demanded either by the Party that claims it, or by his Bailiff or At- 
torney, and not 7 the Defendant. (N. B. The Record here was entered 
up without an Imparlance, but it was now pray ed to be done). This can- 
be a Plea of Eaſter Term, becauſe it came not within four Days. The 
antient Practice was, to make all Pleading at the Bar, but now the 
giving the Pleadings to the Plaintiff's Attorney in Writing is inſtead 
thereot. In this Matter the former Method is to be purtued, becauſe 
the Court may fee that there is juſt Ground of Conuſance. The Party 
may reply, that the Cauſe does not come within the Conuſance demand- 
ed, bur ſtill che Court is concerned; tor a Day mult be given over; the 
| Leiendanr's Attorney cannot confeſs this, but the Party, who claims ir, 
mult come into Court, and produce his Letters Patents. Here the Plain- 


kt 
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tiff might reject the Imparlance, and yet upon praving th n 

an Ft of Conuſance is D by This r 
ney is nothing. It is a Queſtion of Juriſdiction between the two Courts. 
If che Court here ſees that there is ſuch a Juriſdiction, they are to ſend 
a Tranſcript of the Record to the Court below, and to give the Parties 


a Day. It the Lord will not proceed at the Day given, the Court here 


may reſummon the Party &c. Hereupon a Rule was made, that the 
Record ſhould be fer right, and an Imparlance entered, and then it will 
be the ſame Thing as if the Lord had come into Court the 
Mich. 11 Ann. B. R. Pern v. Manners, 

22. And in Hill. Term the Charters were produeed, and an Exempli- 
fication of an Act of Parliament which confirmed them. It appeared 


Sth Day. 


that this was an cxclilſive Furiſdliction granted &c. viz. that no uſtices 


or Fudges ſbould intermeddle &c. and that the Party ſhould be ſued before the 
Chancellor Ec. ſolummodo & non alibi, There is a Difference between a 
Conuſance generally, and an excluſi ve Conuſance; tor the latter may be 

either deinanded by the Lord, or pleaded by the Party ; the Lord ought 


to come the Day he knows that his Franchiſe is invaded. Ihe Juriſ- 


diction here granted by the Charter being ſuch as was inconſiſtent with 


the Common Law, there wanted an Act of Parliament, or elſe the Char- 


ter could not ſubſiſt. There is no Hardthip in coming in the firſt Day, 


viz. the Day the Declaration is delivered, which Day is enlarged, and 


it the Party comes within tour Days of the ſubſequent 'Term, it is as if 
he came in ot the former Term ; if che Party lives within the Jurif- 


diction, it mult be known when he was arreſted ; it he did not live there 


no Juſtice can be done by them; the Caſe of an Eſſoin is the ſame with 


from pleading any Plea that he lawtully might; but though this is the 


the Caſe here; for that is an Excuſe to the Court to let them know he 
cannot come, and therefore it would be odd that he thould be excluded 


firſt Day to the Party, yet it is the ſecond Day to the Lord; ſo it is in 


little weight, neither is there any Thing in that Caſe to the Purpoſe here; 


Caſe of an Imparlance, tor that is che ſecond Day to the Lord. As to 
the Manner and Time of demanding it, the Charters and Act are ſilent, but 
every Thing ought to be laid before che Court, together with the Con- 
dition and Circumſtances of the Party, whether he be a Member or Ser- 
vant of the Univerſity; This is a Fact triable by the Court here; The 
Lord need not come at the Return of the Writ, for nothing in this Caſe ap- 
pears, till the Declaration, how the Debt aid ariſe ; But if he might come 
at any Time, the Plaintiff would be at a great Diſadvantage. The 

Authority of * Hard 505, 506. as to what Ld. Ch. B. Hale ſays, is of 


of Caſtle v. 


* The Caſe 


What Hale ſays, that any one may demand Conuſance, cannot be main- Litchfield. 
| tained. ; it is not only the Right of the Univerſity, bur it is alſo of the 


Party, if he will plead it; and ſhall a Stranger come and obtain this? 


The Proceedings here, in Caſe of an excluſive Furiſdittion, are not meerly 
null and void, though the Charter ſays, that all Writs ſhall be null; it is 


but a Franchiſe which doth not take away the Juriſdiction of Weſtmin- 
ſter-Hall, unleſs it be claimed; A Conuſance generally muſt be demanded, 
but an excluſive one may be either pleaded by the Party, or demanded by the 


Lord. If it were a mere Nullity, Treſpaſs would lie againſt the Sheriff 


or Officer; but it is a Franchiſe, which muſt be claimed, and if it is ſo, 


it ſhall be allowed, but it doth not take away the Juriſdiftion of the 


Courts here. In Caſe of a bare Conuſance, a Day is given to the Par- 


ties only, and a Tranſcript is ſent hence, and if upon this there is a 


Failure of Juſtice below, there ſhall be a Reſummons, but in the other 
Caſe there is a Stop, tor there 1s no Day given, as where the Parry 


pleads it. The Crown could not grant Pleas to proceed Secundum Le- 


ges & Conſuetudines of that Place, but it could be only to proceed ac- 


_ cording to Law, and therefore the Act was of Uſe to enable them to 
7 proceed 
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Conuſance of Pleas, 


proceed by another Method than the Law did allow of, whereupon Coſts 


— 


— — 


were prayed, {ed non allocatur. Hill. 11 Ann. EB. R. Pern v. Manners, 
alias, Cambridge (Univerlity's Caſe). . 3 
23. An Action of Treſpaſs was brought in Trin. Term 12 & 13 Geo. 
2. tor an Aſſault and Battery, and falſe Impriſonment, by an Attorney of 
this Court. TN. 8 F 4 
Detendants in the ſame Term plead a joint Plea, viz. as to the wound. 
ing, and Part of the Impriſonment, Not Guilty, and as to the reſt, they 


plead ſpecially the Privileges of the Univerſity ot Oxtord, and ſer forth the 


Charter, and the Act ot Parliament of the 13 Eliz. by which the Char- 


ter is confirmed; That Defendant Trahern is Proctor of the Univerſity, 
and, as ſuch, has P Ower to apprehend any Perſon Making Diſturbance with 
in the Univerjity ; that finding the Plaintiff making an Afray late at Night, 
he commanded him to keep the Peace, but ehat inſtead thereof the Plaintiff 
beat the Defendant, whereupon Defendant laid his Hands gently upon him, 
and committed him to Gaol , That the other Defendant, Etty, is Gaoler 
ot the Gaol, and received him, being fo lawfully committed, and tra- 
verſe their being guilty of any other Treſpaſsss. „„ 
Plaintiff imparles till Mich. Term, and then replies, and admits the 
Privileges of the Univerſity &c. but denzes the Fats for which they im- 
priſoned him, and ſays they took him of their own Wrong without ſuch Cauſe, 
and tenders an Iſſue upon the Fact of the Diſturbance. 5 DO 
Aſter this the Untver/tty of Oxtord, (by the Chancellor) comes and 
claims Conuſance, ſetting forth the Privileges of the Univertity, and re- 
lying principally. upon a Charter of the 11t of April, 14 H. 8. by which 
the King grants to the Univerſity the Conuſance of all Cauſes, where 
either Plaintiff or Detendant is a Member rhereot, though the Cauſe of 
Action ariſe in any Part of the Kingdom, with an exclulive Clauſe thar 


no Jultice (and particularly mentions the Judges of this Court) ſhall 


prelume to interineddie in any Caſe ariſing within the Juriſdiftion of the 


- Univerticy. They then ſer forth the Star. of Eliz. which confirms all 
their Privileges, and conſequently this of the excluſive Juriſdiction, 


claimed this Conuſance in Time or not? 2diy, It they have 


and that this Conuſance was allowed to them in Eaſte 
B. R. and thereupon claim Conuſance of the Cauſe, Ee 
Upon this Caſe two Queſtions ariſe, iſt, Whether the Univerſity have 


r Term, 9 Ann. 


N 1e\ , Whether 
they are intitled to the Conuſance of this particular Cauſe? 


Bur the firſt only has been ſpoke to, becauſe it we are of Opinion 


againſt the Univerſity upon that, it will be unneceſſary to determine 


the ſecond. 0 . 
And upon great Conſideration we are of Opinion, that the Univerſity 
have not claimed in Time, both from the Reaſon ot the Thing, and from 
ſeveral Authorities in which this has been determined. 
The Time required for the Univerſity to come in is before Imparlance, 
whereas in this Caie they have not come till after Plea and Repli- 
es Rey 3 JJ 8 
And though this is ſaid to be hard upon the Univerſity, becauſe they 


may not know any Cauſe was depending, and therefore could not come 


ſo early, yet we think it would be much harder, on the other ſide, if it 


Was Otherwiſe; For if not till after Imparlance, or Plea pleaded, When 


are they to come? They may as well come at any Time ee, udg- 
ment, and this would create great Delay and Expence, if after 

are brought to a ſingle Iſſue to be tried, the Uni 
make all go for nothing. 


Beſides, the Univerſity, when they come to judge, muſt judge not ac- 
cording to the Law ot the Land, but the civil Law, and though it muſt 
be that the Party be tried by another Law than that of the Land, when 


atters 
verſity can come and 


an Act of Parliament gives iuch a Juriſdiction, and tis not in the Power 


of 


on. eG 
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of the Courts at Weſtmiuſter to help it, yet we are to take Care to keep 


it in its due Bounds, and that it be claimed in proper Time. This Ju- 
riſdiction is fo contrary to the Laws of the Land, that it eould not be 
granted even by the King himſelt, unleſs by Act of Parliament; For it 
has been determined, that it is not in the Power of the Crown to create a 

new Court of Equity, becauſe ſuch a Court does not proceed according to 
And the fame Reaſon holds as to this Court ot the. 


the Rules of Law. 


Univerſity, which determines Mens Properties without Juries, and by 


a difierent Law; So that without an Act of Parliament no ſuch Conu- 
ſance at all could be allowed to the Univerhity.; And this was the Opi- 


B. R. where the Univerſity came hve Days after Imparlance, and the 


Court held it was too late, that they ought to have come the firſt Da ; POS. 
to prevent a Delay wok org: and becaule it took away the Law of the To. fag; ; 
Land; and accordingly the Claim was diſallowed. Indeed, it was not and Tit. U- 
the Caſe of this Univerhty, but of Cambridge; but upon comparing the niverſity 
two Charters, that of Cambridge has rather, if poſſible, a larger exclu- n 
Jive ſuriſdiction, ſo that it is a Cale in Point. d e 


In that Caſe were cited two Caſes in the Year Books, one in 15 H. 


J. 9. b. the other in 16 H. J. 16. a where it was expreſly adjudged, that 
to claim Conuſance the Party muſt come before Imparlance. 


” 
4 


nion of the Court in. the Caſe of * Baurne v. Manners, Hill. 11 Ana, * Alias, 


This Caſe was cited and allowed, and the Court were of the ſame O- 


pinion in the Cale of ........ v. Warren 12 Geo. 1. B. R. 


Ihe fame Point was determined in tne Cafe of this very Univerſity, 
Trin. 1 Geo. 2. Modd v. Graham, according to a Note I have had 


ot it from a Gentleman at the Bar. „ . : 
As to the Caſes cited, that in Latch, 83, 84. where "tis ſaid, that an- 
_ cient Demeſne may be pleaded after Imparlance, was cited as a parallel 

But it is remarkable, that the Court in allowing it, admitted it 
to be a ſingle Caſe, and ſaid it was otherwiſe in all other Caſes except 
that; and when one conſiders the particular Cafe of Ancient Demeſue, it 
ſtauds upon a quite different Reaſon, inſomuch that a Man may come alter 


Caſe. 


Judgment; For though a Fine be pertected, or a Judgment in a real 


Action given, yet the Tenant may come and reverſe the Fine or ſudg- 
ment by Writ of Deceit; and the Reaſon 1s, becauſe if he was nor al- 
lowed to do it, he would loſe the Privilege of AncientDemeſne for ever; 
For fo long as ſuch Fine or Judgment ſtands in Force, it appears to be 
Land pleadable at Common Law. Bur the preſent Cale is very different, 
tor though we ſhould diſallow this Claim ot Conuſance, the Univerlity 


will only loſe ir as to this particular Cauſe ; but their Juriſdiction re- 


mains the ſame in any other Cauſe, provided they come in Time. 


Another Caſe was laid before me, determined ſo long ago as Hill. 
12 E. 3. in the Court of Exchequer, where, in an Action of Treſpaſs, 


the Court granted a Writ, directed to the Univerſity of Oxford, to have 


the Conulance of the Cauſe, Non Obſtante that they did not claim it at 


Q. Eliz. but even belore the 


» 


of Power, and not of Judgment. 1 3 
One more was mentioned, and that was the Caſe of Aldridge v. Or. See Tit. U- 
Stratford in Canc. Trin. 12 Ann. where Lord Harcourt determined n verſity 
contrary to our Opinion, but as it was a judgment given Without one (8) pl. 13, 
 lingle Reaſon, and contrary to ſtrong and unanſwerable Reaſons given 


by himſelf a little before in the ſame Cauſe, I have no Regard to it. 


I thall never pay any Regard to a Judgment founded either on Fear or 


Favour, 


the Return of the Writ, but ſtaid till the Parties had pleaded ; but this 
Determination is expreſsly contrary to the Opinion we are of, and eſpe- 
_ cially as it is not only before the Stat. ot 
Charter of H 8. upon which the Univerſity put their Caſe, fo that I can 
pay no Regard to the Authority of it, but muſt conſider it as the Effect 
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Ely's Caſe. | 


As to the ſecond Queſtion, whether the Univerſity's Privilege will 
hold in the Caſe of an Attorney, As we have rejected the Claim of Co- 
nuſance, being made too late, it is not neceſſary to fay any Thing upon 
it, but as it may hereafter come in Queſtion, I would mention ſome 
Caſes which may be proper to be conſidered, viz. In Litt. R. zog. 
1 Roll. 489. 3 Leon. 149. the Privilege of an Attorney's ſuing in his 
proper Court will be preferred; For it is a Privilege Time out of mind, 
and is for the ſake of Juſtice, and all the People of England, and that 
therefore a King's Charter will not deprive him of ir, nor even an A& 
of Parliament, without expreſs Words. 5 
I ſhall be as tender of the Privileges of the Univerſity as any Man 
living, and have a great Veneration for that Body, yet I ſhall al ways 
endeavour to ſupport Trials by Juries, upon which all that we have, our 
Liberties, and Properties, and Lives depend, and prevent the Incroach- 
ment of any ſuriſdiction whatever. The Conuſance was diſallowed ; Per 
| Willes Ch. J Mich. 14 Geo. 2. C. B. Wells v. Trahern and Etty. 


„„ "IO „ lt * — 5 *** * 


1 5 f 2 => 
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(M. 2) Conuſance; How to be demanded and entered. 
5 Proceedings and Pleadings, 5 


1. A Ccount; Conuſance was demanded by the Mayor and Bailiffs of 
—_ A Coventry, and they ſhew a Charter to this Purpoſe ; the Demand- 
ant does not counterplead the Franchiſe, but a Stranger to the Plea aſſigus 
Reaſons to the Court, that this Franchiſe ought not to be allowed ; & non 
allocarur. It the Demandant in a Plea of Land counterpleads the Fran- 
chiſe, and the 'Tenant joins with the Claim of the Franchiſe, and it is 
found againit the Franchiſe, the Demandant ſha!l recover the Land; but 
Fit be tound againſt the Demandant, the Writ ſhall abate. Jenk. 18. 
pl. 32. cites 20 E. 3. Firzh. Conuſance, 46 * 
2. The King grants Conuſance to A. of Pleas ariſing within certain 
Bounds ; the King grants 10 B. the like Conuſance within the ſame Bounds ; 
C. brings a Præcipe quod reddat againſt D. for Land within thoſe 
Bounds; Both A. and B. claim Conuſance ; the Demandant and Tenant a- 
gree to the Conuſanc e, but the Tenant did not join with either of the Paten- 
tees. This Controverſy between the Patentees thall not be tried in this 
Cafe, becauſe of the Delay of the Demandanr, which ſuch Trial would 
occation ; but by all the Counſel the Conuſance in this Caſe ſhall not be 
granted to him who firſÞ demanded it; and the Right of the ſaid Paten- 
tees 575% be tried in another Action between them. Jeak. 19. pl. 36. cites 
20 E. 3. Fitzh. Conuſance, 46. : **V—l 


Conuſance 3. In Aſſiſe, a Man may challenge a Franchiſe by Attorney, if he bas 
of Pleas i: Warrant to challenge the Liberty; Quod Nota; Per Bertf. and fo it 


— by is' uſually done for the City of London in the Exchequer, B. R. and 


Attorney, C. B. Br. Conuſance, pl. 36. cites 22 Aff. 14. 


unleſs he | | 


has a Warrant of Attorney in Latin, and he mnft have it preſent in Court, and ſaying that it is in his 


Chamber is not ſufficient; Per Cur, Sid. 103. pl. 9. Hill. 14 & 15 Car. 2. B. R. The Biſhop of 


4 Treſpaſs againſt two in the City of Vork; the one came, and the o- 
ther made Default, and be who appeared pleaded Not Guilty, and the Bailiff s 
of York prayed Conuſance of the Plea, and Thorp made them enter the 
Claim, and give Idem Dies to the ather, tor the Miſchief of the Franchile ; 
Quære, it by this he ſhall have Conuſance in this Caſe ? or if he thall 
fave it hereafter? Brook ſays it ſeems to him, that they ſhall have Co- 
wan 


22 All: 59. 


nin. —_—S 


* 
nn 


— — 


_ Conulance of Pleas, 


nufance in this Action, tor in other Actions he 1];a11 have Conuſance, 
though he did not demand it now. Pr. Conuſance, pl. 35. cites 


5. Note, that by Conuſance of Pleas granted by the King the Fran- 


chite all make ſuch uſual Preceſs and Execnuticn as is at Common Law, tor 
all this appertains to the Couuſance of Pleas, Br. Grants, pl. 171. Cites 
22 All. 61. 

6. In Account Conuſance of Plea thall xc be alleged by the Defendant, 
but ſhall be demanded Ly the Bailiff of the Franchiſe ; Per Thorp J. and 


per omnes, and orherwiſe it hall not be granted; Quod Nota. Br. Co- 


nuſance, pl. 31. cites 39 E. 3. 1). 


a Franchiſe Ci Prede Domini Regis' non currit; for in the firſt Caſe the Tenant or Defend 


Br. Conuſance, pl. 8. cites 40 E. 3. 2. 


pl. 46. cires 44 E. 3.37. 48 E. 3. 20. and 49 E. 3z. 212. 


plead it, but the Lord of the Franc iſe muſt demand Co rujance, but in the other Caſe the Deten 
plead it to ile Mrit. 2 Inſt. 224. cap. 42. cites in Marg, 39 E. 3. 17. 50 All. 1. 8 E. 3. 2 


There is a 
Diverſity be- 
been A | 
Franchiſe to 
demand Co- 
nuſance, and 
ant ſhall not 


2. 


1 Reſummons is ſucd our of a Franchiſe for Failure of Right for 
Conufance ot the Plea granted, and the Bailiff came and traver/ed the 


Caulſe, and his Challenge was not entered upon the Hſſoiu, which was ca/ 
by ihe Tenaut upon the Reſummons. Br. Conuſance, pl. 66. cites 39 E. 
35 17. | 3 | . 5 DE 
8. Note, that the Defendant cannot challenge the Franchiſe, inaſmuch 


as Counſance of Flea is granted there, but the Bailills of the Franchiſe ſhall 


demand it. Br. Conutance, pl. 67. cites 39 E 3. 17. 
9. Contra it ſeems where it is granted hat none of the Vill ſhall be im- 


pleaded but in Ihe Vill before the Steward &c. For in this every Inhabitant | 


has Intereſt. Contra ot Conulance of Pleas granted; Note a Diver- 


ſity. Ibid. 


10. Where Conufance ſhall be granted nothing ſhall be ſent into the 


Franchiſe but the Original, and this at ſuch Time as the Franchiſe may 


do Right to the Parties, as the Court ol the King may; Quod Nota. 


II. Record which is removed out of a Franchiſe by Error ſhall be ſent 
into Chancery, and thence into B. R. by Mittimus. Br. Cauſe a Remover, 


12. Where Record is removed by foreign Plea, it ſhall be at Iſſue before 


the Removement, and when it is removed, the Bank can do nothing but 
try this If 


ſue, and can act take Plea to the Writ after the Jaſt Continu- 


uke, Ibid. . 


13. Aſfiſe in Com. Warwick. The Conuſance was demanded by the 
Mayor &c. and in Coventry the Tenant pleaded foreign Plea, by which 
the Parol was demanded before the Juitices of Aſſiſe, but non parer How; 


Day in Coint, and this was the Practice in the Court ot the Biſhop of 


Ely, who had Conuſance extra Comitatum of Canterbury; The Tenant 


It ſeems that this ought to be by Re-attachinent clearly to give the Parties 


in Kly pleaded Baſtardy in the Flaintff in Afiſe, and the Plaintiff ſaid, 
that he was Niulicr, and not Baſtard, and becauſe the Fuſtices of the Bp. 


did not write to the Bp. the Flea was remanded before the Fuſtices of Aſſiſe, 


and the Bp. demanded Conutance again, but could not have it, Quod 


Nota. Br. Parol, or Plea remanded, pl. 3. cites 22 H. 6. 58. 
14. The Cauſe is traver/avle always where the Nature of the Land ſhall 


be changed, aud where a third Perſon is to be prejudiced, and not where it 


is removed out of one Court of the King imo andther, Br, Cauſe a 


Remover, pl. 8. cites 34 H. 6. 48. 


15. To the Demand of Conuſance upon the Original the Demandant 


may ſay that the Land is ot of the ranch ſe, and join Iſſue; Quod Nota. 


Br. Conuſance, pl. 5. cites 34 H. 6. 53: 
| 7 NM In 


dant may | 
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16. In {recipe quod reddat the Tenant is eſſuiaed, and no Challenge en- 


*— 


tered to claim any Conuſance of Plea, there, at th: Day of Efſoin, it he de- 
mands Conulance he thall not have it; For the Court is ſeiſe without 


Challenge; Quod Nota 


Br. Conuſance, pl. 6. cites 35 H. 6 24. 


17. And atter * Iſſue was taken that the Land is out f the Franchiſe, by 


i q * ** a 7 >. jt £ 
A 8 r 7 22 5 2 N i - 


Cu a ke. Reaſon that a Challenge ot the Franchiſe at the Day oi Etloin was found 


mover, pl. 
8. cites 35 


H. C. . 


and 54. 


upon the Remembrance of the Clerk ot Eliviis, and the Tenant demand. 
ed the View, and could not have it, 


ecaule ihrs Iſſue ſhall be firſt tried, 
by which the Tenant was compelled to join to the one or the other, and 


ſo he did to the Demandant. Ibid. = 


18. "Treſpaſs againit the Al bet of B. who appeared by one Attorney as 


Party, and appeared by another Attorney, and faid, that the Place where 
&c. was within bis Liberty &c. and demanded Conuſance of the Plea before 
his Bailiff, by which Day was given to be adviſed, and at the Day he de- 
manded Conuſance ro be allowed; and per Moyle, he ought to ſhew 


Cauſe, and alfo he has loſt it by reaſon ot the Day which was given o- 


ver; but per Priſot, Aſhton, Danby, Davers, and Needham, Conulance 
ſhall be granted; For the Day given | does not] ouſt the Matter, becauſe 
he challenged it belore, and allo it is ot Record here, that the Libert 


has been at another Time allowed; For to the firſt Demand of the Co- 


nuſance he ſhall ſhew Cauſe, as Letters Patents ot the King &c. and 3} 7:4 


of Allowance, which fb 11 be entered of Record, and then this ſuttices alter, 


"Noon which, by Priſot he ſhall have Conuſince, Quod Curia conceſlit, 
though he was Party, tor his Bailiff or Steward before whom &&. ina] be 
indiſſereut, as the Juttices are between the King and Party, and i, act, 


Lane 87. 
Arg lays, 
that t, is 
 ebere the 
Plea is to be 
_ ſent into an- 
other Court, | | | Th: | 3 5 | 
A. Durham &c, where the Parties had no Day before, and that there a Day ought to be gien. — 

Sce Firzh. Jour, pl. 17. Mich. 14 E. z. | : | 


it is a failer of Right, and the Party may have Reſummons, by which 
the Detendant traverſed the Cauſe, and ſaid, that the Place is out of the 
Liberty &c. and held there that the Deſendant thall join to the one or 


to the other. Br. Conuſance, pl. J. cites 35 H. 6. 5 464. _ 
19. He who has Conuſance of Pleas may demand the Conuſance in Per- 


ſon, or by Bailiff, or by Attorney, but the Bailiff' cannot make Attorney to 
demand Conulance for his Maſter ; Contra of the tittmediate Attorney of the 
Maſter. Br. Conulance, pl. 50. cites 6 H. J. 9. get. 


20. The King granted to the Burgeſſes ot Pomſret, that they hall [ns 


plead before themſelves, and that no Burgeſs ſuall implead another of any 
Thing done in P. but in the ſame Vill, and that they ſhall not be inipleade 
in another Place, but there of any Thing done there, and in Treſpaſs againit 


A. D. he ſaid, that he was Burgeſs of P. and that it appeared that the 
Treſpaſs was done in P. as appears in the Declaration, judgment of the 
Writ; and by Judgment the Writ was abated ; 


Keble, this Judgment ſhall ſerve all other Burgeiies hereafter Without 


Quod Nota; and it was 
not by Demand of Conuſance, but by Plea ot the Burgeſſes, and per 


ſhe wing their Charter again. Br. Conuſance, pl. 52. cites 9 H, 


212 


21. When a Lord demands Conuſance of Pleas, Day ought to be given 


to the Franchiſe, otherwiſe it is a Diſcontinuance of the Niſi Prius; For 


there ought to be a ſpecial Day for the Parties here to hear Judgment in 
this. Lane 81. Arg. cites 10 H. J. 26. [but it tzems that the Book is 


miſcited.] - 


22. In an Action brought againſt an Attorney of C. B. for aſſaul:ing the 


_ Plaintiff in the City of Wells, the Biſhop of Bath and Wells, by his Atturs 
ney demanded Conujaiice of ali Pleas of Land &c. within the ſaid City 


and Liberty of Wells, and of all Perſonal Plers of Debt and Treſpais &c. 
"aan by King E. 4. to the then Eithop of Bath and Wells, and bis 
3 CCeLLOTS, and allo thewed Letters Patents of . EIIz. in Contirmition 


of 


* 
* 


To 


Place ſhould be impleaded there, and not elſewhere, 
do, bur it was denied, becauſe B. R. cannot be ouſted of their Juriſ. 


| Roll Rep. 232. pl. 1. Mich. 13 Jac. B. R. Sterling's Caſe. 
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ol the ſaid Grant of E. 4. and allo her Cloſe Writ directed to the Jul 
rices to permit him to enjoy his Liberties, and thereupon the Conuſance 
was allowed. Bendl. 233. 234. pl. 262. Mich, 16 Eliz. Whoper v. 
Harewood. | 5 | | _ 5 

23. On a Plaint levied in Yarmouth againſt T. S. he was committed, 

and being removed into B. R. by Halbeas Corpus cum Cauſa, the Plaintiff 
wed a Charter granted to the Bailifls of V. that every Perſon of that 


and prayed a Proceden- 


——— —y—t— 


—— — — — — — 


diction - without fome Matter of Diſcharge pleaded and recorded, and 
this Habeas Corpus being directed to the Bass &c. they mnmzht as well 


have returned this Charter as the Cauſe, and then the Procedendo thould 


be granted; but by their not doing ſo, they have loft that Advantage. 


24. It ſeems, that the Conulance is demandable by the Lord of the 


Franchiſe, and wot pleadavle to the Juriſdiction by the Party, Lev. 89. 
$114.14 c obtjrer. 7 . | 8 


* 


25. The Warren of Attorney to demand Conuſance ought to be filed in 


| Court. Lev. 89. cites Paſch. 18 Car. 2. B. R. per Cur. 


26. In Caſe of Conuſance where the Lord is Party, Entries ſhall be 2 Keb 26. 


made on the Roll of the Day and Place when he will try the Cauſe before pl. 54. S. C. 


his Seward; Fer Cur. agreed. Sid. 283. pl. 16. Paſch. 18 Car. 2. B. R. 5 
Grange v. Simpfon. 3 „ Pn 
3 V keep his 
S Day the Party may return. 


- . . 5 - AT, wth, 109. | 
beri Tenenres nec Rehidentes in eadem infula non aggredi debent ad ali- S C. the 


41; In: 


_— — 


6,90 os Conuſance of Pleas. 
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LA. Nam. 3 1. In Zr ſpaſs Quare Claul.m iregit removed by Crritcrart into B. R. 
Rep. 7% and Bail put in, Conuſance was demanded tor the Billop of Ely; And 
e 2 85 firſt, the Harrant of Attorney under the Biſhop's Seal was read in Latin, 
' red again, and then the Record as it was, v. Treſpaſs &Cc. and thin the Record pro- 
and then the ceeded, At modo ad bunc Diem venit Simon Epiſcopus Elienſis per lo- 
deeper 4 hauem Stone Attornatum ſuum, & petit Cagnitionem c. quia dicit, that 
Ni c and the place dere c. is within the Liberiy ot the Bithop ; & quod Alias, 
Holt Ch. I {cilicet, Mich. 20 Ea. 3. B. R. Rot. 44 in Treſpaſs and Battery, and 
demarded a //{{{, 21 F. z. Rot. 21. B. R. inTreſpaſs, guareEsc. and Fill 1755 18 Car. 2. 
Sight of! 5 Rt. 229. B. R. 1 7 reſpaſs and l. jeci ment, and Mich. 35 Car. 2. B. R. Rot. 151, 
N in Treſpaſs, Aſſault and Batiery, this Connſance was allied, and he prays 
E.z but his Frivulege, Habendi Cognitionem, and then te Entry proceeds, quæ- 
they had on- lum eff of rhe Flantiff, ſi quid dicere queat &c. juper quo allocatur &c. 
Jy a Copy of and rhen Day is given upon the Roll to the Parties at Ely, & aittum et to 
- N l Hole the Biſhep quod celeris Fuſtitia fiat. The two late Records were produ- 
ſaid, that ced, in Court, but becauſe the old Records were not produced, aud 
the Record becauſe it was the laſt Day ot the Term, ard therefore unit for fuch a 
rid ee Motion, and becauſe Holt Ch. J. doubted of rhe Manner, it was ad- 
in Court, journed ; for Hole Ch. J. ſad, thar the crue Merhod of pleading thould 
where the be, to lay Uſage immemorial, and not to rely upon it, but to produce 
Judgment the Allowance in B. R. or in Eyre, and this is agreeable to the Reuſou 
grounded t the Law; for ſince ſuch Privileges do not lie in Preicripticn, bur in 
_— i Grant, that alone cannot be a Title to them, but becauſe that if the 
ie here, the Chatter was before J'ime of Memory &c. betvie the firit of K. I. the 
Entry beivg, 141d Charter could not be pleaded, thereſore by the Statute of Quo War 
Inſpectis Ke- tanto, 18 E. 1. one may lay a Uſage, which is an Argument of an An- 
Ba ar 111 d, cient grant Time whereot &c. and then thew the Allowance; But if 
ther the no ſuch Uſage hath been, then the Preſumption of the Law is deſtroy- 
Demand ed, and they mutt ſhew the Patent; tor Aliowaiices in B. R. or in Eyre 
ought to be ate not pleadable. See Foſter v. Myron. See Kelw. 189, 190. 1 Sid. 
ee ene 103. Ir will be difficult to maintain this Method of Pleaging. In the 
aid ſo con- Cale of 1) & 18 Car. 2. Holt faid, he remembered, that no Exception 
tinued, by was taken to the Manner of the Demand. Adjourned. Ld. Ray m. 


Curia advi- Rep. 429, 428. Hill. 10 W. 3. Foſter v. Hex ham. 


Fare vult 
7 VVV 6f !:!!! pe els 5 
laid, that they had no need to have pleaded ſo many Allowances, but they might have pleaded but one or- 


ly, and have relied upon it, and cited 21Ed 4. 44 E For if a Frau chiſe hes in Grant, and cannot 
be claimed by Pretfcription, the Allowance in B. R. or Eyre, or Confirmation by Patent, will be fat. 
ficient, — 1 Salk. 183 pl. 2. Foſter v. Mitton, S. C but no Ju 'gment. —— Conuſance was 87 7 0 
for the Univer ſity of Oxford, becauſe the Defendant was a Gent. Commoner of Migdalen-Hall, uon 
producing the Chancellor's Certificate &c. and a Rule was mace to ſhew Cauſe , and July 2. Trin. 
1728. the Rule was diſcharged. There was no Suggeſtion nor Entry of the Claim made upon Re- 
cord. Cited. Ld. Raym. Rep. 328. Paſch. 1728. as between Coote and Graham, and Paternoſter, v. 
Graham. TS i re jt V 


12 Mod. 32. The Lord only can take Conuſance of Pleas, and neither the Plain- 
61 5 bo t Litt nor Detendanr, tor he cannot plead it to the Juriidicuon of the Court, 
Ch J. —_— but the Lord of the Franchiſe, by bis Baihff or Attorney, muſt come in 
Ceurſe is, and claim the Franchiſe ; and though the Lord ought to have ce Action, 
tor the Lord yet this Court is not ouſted by it, but the Plea remains under the Con- 
9 ran- troul of this Court; for Day zs given here upon the Roll to the Parties 
ET his to be in the inferior Court alt a Day certain, and the Parties are command- 
Bailiff, or ed there, and the Tenor of the Record ot this Court is ſent tor the in- 
| Attorney, fericr Court to proceed, and it Juſtice is done there, all is well, but the 
70 ceme into Record is here; and f Juſtice is not done there, As it the Court there 
eee does not proceed upon the Day prefixed, or it the Judge misbehaves 
produce l: himſelt &c. the Plaintiut thall have a Reſammons ; and it is the Benefic 
Charter of ot the Lords only, that it is confidered in this Matter; Fer tioic Ch, 
Cunulance, | | | | J. 


Advantage againlt hum for his Want of Defence, 14 D. 4 20. 80 


5. And they ſhall award the grand Diſtreſs, if the Cauſe requires 2 


Conuſance of Pleas. 


* —_—— e 1 5 1 0 ks. 
* 


1. 2 Lord Raym. 836, 837. Mich. 1 Ann. in Cafe ot Croſs v. fic Ry 
Smich. TH very an- 
33. But he ſaid, that theſe Juriſdictions were Hardſhips to the Sub. 4-2 de 


8 | ; 3 5 ec an Al- 
ject, and allowed by 27 H. 8 cap. 24. rather for their Antiquity than for _— of is 


any other Reaſon, and they were detrimental to the Pręrogative of the in that 


Crown, and therefore Certiorarics were always allowed to prevent the Court, and 
Grievances of theſe interiour Juriſdictions. Ibid. MODE un roms are 
| | ; : | ſance; and 
5 8 . upon Allows- 
ance of his Claim, the Court above appoints him a Day to hold this Court on, and directs the Parties ro go 
down on that Day, and if Juſtice be not done below, the Record remaineth here above; So that if Tuf- 
tice be not done below, as if the Defendant lives without the Franchiſe, and has nothing within the 
Franchiſe, by which he may be ſummoned, or that the Judge does not do right, the Plaintiff may 


come up and- ſhew this Matter to the Court, and thereupon a Re-ſummons ſhall go uton the Record kere, 


and the Court ſhall proceed to do Juſtice here. 


— 


(N) Ar what Time it is to be granted. 


1. Onuſance ſhall not be granted be ſore the Writ is ſerved, As if 


the ODetendant lays ti au Ultie, that he was not attached by 


fifteen Days, Conuſance ſhall not be granted. 13 Þ, 4 11. 


2. Convlance wall nor be granted cill the Oetendant has made Firzb. Co- 
Defence, for if he will not make Oelence, the {>{ainciff ſhall take h. 


| VI L409 
ſans, pl. 21. cites 8. C. 


3. In Treſoaſs againſt two, if one makes Default, and the other 


appears and pleads, and Conulance is demanded, yet it ſhail nor be 
Qranted cill che orher appears, for upon a Bill or Writ, the Court 
cannot grant Conuſance in part. 22 All. 50. adjudged, 


IV. In Formedon, the Tenant was eſſoined, and Day given till Octab. 


Mich. at which Day Conuſance of the Plea was granted to the Bailifls of 
E. quod Nota, at the ſecond Day, et non patet ibidem, for it was chal- 


lenged at the firit Day. Br. Conuſance, pl. 19. cites 11 H. 4. 87. 
N. 2] [Aud How the Proceſs Ec. ſhall be.] 


4. When a Court holds lea upon Conuſance of a Plea granted, Br. Exccu- 


the Proceſs againſt the Party thall be by Capias, ds other Juſtices do, tons, pl. 


121. cites © 
0 KS. P. 
becauſe this 


SS. 


is 
S. C. & S. P. and for the ſame Reaſon, and becauſe without that Conuſance cannot be made. 
Fitzh. Proceſs, pl. 177. cites S. C. & 8. P. and for the ſame Reaſon. 55 | 


it. 22 All. 61. 


pl 
| 3 121. Cites 
of 4 ” 

fame Reaſon, 


T7 N . 6. And 


„ * * . Cat dat * 
PEPE es 


o 8 2 £4243 a * 5 4 "th * b , 
en 6 z 9 * 4 - "Fe ths * Lo. * * Me 2 * es. - "*- * 4 1 N 2 
8 1 "a . "FIPS; 4 N 8 4 
N p : » 2 122 P n 
f PPP · o ee rad i on. 


appurtenant to Cognitio Placitorum ; per Thorpe, Baſſet, and Bank. —— Br. Conuſans, pl. 38. cites 
C. ; 


Br. Conuſans, pl. 38. citcs 8. 2 — Fitzh. Proceſs, pl. 175. cites S. C. and all for the 


„ 


n 


598 Conufance * Pleas. 


Br. Execu- 6. And if he comes not, he ſhall loſe his Iſſues, 22 Af, 61. 


tions, pl. 


121. cites 8. C. —— Hr. Conuſans, pl. 3 58. cites S. C. _——— Fitzh. Proceſs, pl. 17 7. cites 386 and 
all give the ſame Reaſon. 


" —_—_— FY +. 
ll 


——_ 


(ALD ”. And if the Party is convicted, he ſhall be ned or impriſoned, 
To. ſhall be in * Miſericordia of him to whom Conuſance is granted, 


Br. Execu- if the Cale requires it, for without tbele, Conttlance would be of 
tions, pl, M10 Clirct. 22 Aft, 61. 


121 cites 


S. C.——Br. Conuſuns, pl. — Cites 8. C. — Firzb. 8 pl. 177. cites S. C. & 8 P. and all for 
the ſame en 


(N. ” Allowed. In what Caſes. 


N Affſe, the Bailiff of B. 1 Conulance, ad the 8 oY 
ſaid in proper Perſon, that the Tenements were not within the Frau- 
che, and the Aſſiſe came ready to paſs upon this Point, Whether it lies 
within the Franchiſe or not? and the Tenant at another Day was de- 

manded and came by Bailiff, and becauſe this IiTue is between the Bai- 
1iff of the Franchiſe, and che Tenant, out of the Point of Athlſe, it was 
adviſed ro the Court, that the Bailiff of the Tenant cannot be Party to this 
Wine, by which the Default of the Tenant was recorded, and it was demanded. 
ot the Bailiff of B. what he has to thew to have Conufance, : and he fbiwed 
| Record Sub pede ſigilli allowing it in Aſiſe in another County ; and it was ſaid 
that it is inſufficient; for he might have ir granted in one County and not 
in the other; alſo the Claimer of Conuſance was of all his Tenements 
within his Fee, and the Record did not make Mention of ſo large a 
Claim, but againſt che Plaintitt the Tenant was by Bailiſf, but not a- 
gainſt 'the Bailiff of the Franchiſe ; and they were adjourned i into Bank, 
and there he ſhewed Charter, and had the Conulance, "Br. Conu- 
lance, pl. 43, cites 28 Atl. 13 
Wks: a Man brings Alliſe of Land, Part in a Franchiſe, and Part 
; at the Writ ſhall abate, pe Cur, Br. Conulans, Pl. 23. cites 38 E. 
. 
5 3. Upon Fallure of Right i ina F ranchiſe, and a Reſummons ſued, the 
Court of the Franchiſe ſhall never after wards have Conuſance of that 
Plea. Jenk. 34. pl. 66. cites 11 H. 4. 27. Fitzh. Conuſance 88. 
4. Where the ſuperior Court is fad of the Plea, Conuſance is not 
grantable. Jenk. 34. pl. 66. 


3. Vor is. it 3 of a Plea out of the County-Court ; for this Court 
cannot award a Reſumnions. Jenk. 34. pl. 66. 
6. If the King grants Copnitionem Placitorum extra Curiam ſuam to 
5. N. and his Heirs, and dies; there the 8 is void, becauſe he did 
uct ſay Extra Curiam ſuam & Hered ſuorum, but there a Confirmation of 
the new King will ferve ; But Brook ſays, Quære; For Mirai, where 
the Grant is void before by the 7 of the Ring who granted, Br, 
Conuſance, pl. 63. cites 2 H. J. 1 
S. P. Jenk. 7. Grant of Conuſance of 4 * before Time of Memory ſhall not be 
34 pl.66, allowed at this Day, if it has not been allowed betorc in Eyre, Br. Co- 
3 nuſance, pl. 65. Cites 21 H. q. 2 
8. And it it be granted in B. and C. and has heen es; in B, and 


not in C. it ſhall not be allowed in C. now, though che Grant be intire; 
| Quod Nota. Ibid. 


9. Though 


—— —-—— 
— — 


Connſatice of Plas. 


3 Though the Plaintiff and Defendant are both Inhabitants within the 
inferior Furiſditiion, yet in all Tranſitory Actions it is in the Plaintiff 's 
Eletiicn to ſuppoſe or lay it where he will, as well out of the Juriſ- 
diction as within it. Sid. 103. Hill. 14 & 15 Car. 2. B. R. Biſhop of 
Ely's = Cale. 

10. Conuſance is not to be allowed in any Caſe, if it appears that by 
allowing it there world be a Failure of Fuftice; As when they cannct try 
the Cauſe becauſe it is /oca/ ; But if this do not appear at the firſt, the 
Cauſe thall be adjourned chither, and upon an erroneous and irregular : 
Proceeding, a Reſummons lieth; Per Hale Ch. B. Hard. 509. Paſch. 

21 Car. 5 in the — in Cafe ot Caltle v. Litchfield. 


(x8. 4 Allowed. How. And to whas Court, And 
*=-- as Effect thereof. __ 


1 H E King grants Connſance to A. of Pleas ariſing  withi certain 
3 Bounds; the King grants to B. the like Conuſance within the 
fame Bond's. G. brings a Precipe quod reddat againſt D. for Land with- 
in thoſe Bounds; both A. and B. claim Conuſance; The Demandant and 
Tenant agree to the Conuſance, but the Tenant did not join with either 
of che Patentees. This Concrov erſy between the Patentees ſhall not be 
tried in this Caſe, becauſe of the Delay of the Demandant, which ſuch 
Trial would occalion ; But by all the Counſel, the Conuſance in this 
_ Caſe ſhall be granted 70 him who firſt demanded it, and the Right of the 
: ſaid Patentees jhall be tried in another Action between them. Jenk. 19. pl. 
36. cires 20 E. 3. Fitzh. Conuſance, 46. 
2. Upon Conuſance granted, the Original ſhall not be removed out 5 ; 
the ſuperior Court, nor ſhall zhe Record, but only a Tranſcript, ſo that upon 
a Reſummons, upon a Failure of Juſtice i in the inferior Courts, the ſu- 
perior Court may proceed ; By all the Countel. Jenk. 31. pl. 61, Cites 
26 Af. 24; 
3. At the Nifi Prius of Tenements i in W. the Bailiſs of W. ſaid, has 
the King by Charter, which they Jhewed, had granted that no Inqueſt 
ſhould be taken of Land in W. but within the ſame Vill, and prayed that 
_ they ſhould not take the Inqueſt contrary to the Charter. Stouff; ſaid, 
this ought tn have been claimed in Bank; For we have no Warrants in the 
Writ of Niti Prius to go to W. to take it, but to N. by which they 
took the Inqueſt. Br, Conuſance, pl. 44. cites 29 All. 13 | 
4. In Præcipe quod reddat, the Tenant made Attorney, 4 after Conu- 
ſance of Plea is granted, there the Attorney ſhall remain of Record in the 
_ Franchiſe, and ihall be effoined there, and not the Tenant z and fo ſee 
that the intire Record is ſent to the Franchiſe, and not the Original 
only. Br. Conuſance, pl. 64. cites 40 E. 3. 11. and 21 E. 3. 45. accord- 
ingly. But contra of that which is in the Franchiſe, and removed into 
Bank. 
F. Note, by all the Juſtices, that Conuſance of Pleas, or other Thing 


once allowed , ſpall bind the King till reverſed. Br. Conufance, pl. 54. 
cites 13 E. 4. 5. 


6. Conuſunce may be 2 1 by Attorney ; Per Curiam. Br. Conu- The De- 


fans, pl. 51. cites 9 H. J. 


mand by an 


not good it he has not a Varrant of Attorney in Latin, for Warrant of Artorney 1:1 Engliſh is not al- 


lowable in fu: h Cafe. Sid. 103. Hill. 14 & 15 C-r. 2. B. R. Biſhop of Ely's Cauſe. 


ind the Attorbey muſt Fave bt; IV arr»ut in Court, and it is not falkcient for bun to fay that i It Is in 


| his Chamber. Sid. 103. Bi iſhop of Eiy*> Cale 
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Conuſance of Pleas. 
Conuſance of Pieas cannot be pleaded by a Defendant, but muſt be demanded by the Lord of the 


Franchiſe, his Bailiff, or Attorney; Per Holt Ch. J. 12 Mod. 666. Hill. 13 W. z. in Caſe of Tay - 
lor v. Reignolds, ä as 


_” 
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16H 7.16. . A Charter by which Conuſance was demanded bore 7efte in the Time 
* a of William the Conqueror, before Time of Memory, and though it had 
H. J. S. P. been allowed in C. B. yet becauſe it had not been allowed in Eyre, it was 
as to its be- diſallowed. Br. Conuſans, pl. 51. cites 9 H. J. 10. 12, a. at the End 


ing allowed of pl. 6. the Abbor of Battle's Caſe. ] 
in C. B. and N PO NAY? : 
not in B. R. per Huſſey. 


Gilb. New 8. No Court can demand Conuſance unleſs it be of Record, becauſe all 
oY 560. Courts of Record are the King's, though another may have the Pro- 
dem Verbis firs of them. Co. Litt. 114. b. So that although the Cauſe goes out of 
and cites the King's Courts at Weſtminſter, yet it goes to another of the King's 
ame Caſes. Courts, to which he has granted the Privilege of determining the Cauſes 
; ariſing within a limited Juriſdiction ; but it is below the Dignity of 
the King's Courts to part with any Cauſe to another's Court, fuch 
as the County-Court &c. Gilb, Hiſt. of C. B. 155. and cites 
2 Inſt, 140. os arg og 5 3 
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